OF THE HOUSE OF DELEGATES. 18

tall the attending judges at the close of the polls in the several districts of sa’d county were
embled together 1 the manner prescribed by law, and there is evident cause to expliin why
; said return does not bear the signatures of the whole of the said six judges, for that two of
_p attending as beforestated, did refuse to concur in the aferesaid retnn, which js signed by
 other four judges, and regularly certified. ‘The committee in acc rdance with the opirion
ady expressed by a resolution of: the house, do therefore-consider thet the. sitting members.
- all of them prima facie entitled to their seats, until it should be sh-wn that the re.
:, made by the four judges in iavor of the sitting members, i uﬂconstitmib‘ndl"arﬁi’l!egal;
In the memorial presented to the house Jy Upton Bruce, Benjamin Tomlinson and'I'homas
cenwell, Exuires, it s urged that the return ynder which the sitting members hold *their
ts i3 illegal, because they alledge that it gives the votes only of a portion of the pedple of
legany county ; and it is insis‘ed on the patt of the.pefxfiouurs, that they had a elear majorit}" ;
the legal votes.  In support of this allegation, the petitioners have adduced a certificate from
cleck of Allegany couuty, accompanying their memorial, to which the commitiee beg leave
fer. o ‘ .
r: a counter memorial presented to the house by Beale Howard, George M:Culloh and’
horge Robinett of Nath.n, Ksquires, being the three sitting members whose election is con-
ted, it is represented that the allegations contained in the said petition.are unfounded—That
said petitioners had not a clear majority of the leganl votes in Allegany county—That it ap-
rs by the return made by four of the presiding judges out of six, that the sitting mem-
s are all doly elected—And that the said return is constitutional and in ‘conformity with
p express directions of the law regulating clections in this state, S .

rom the statements and" certificates by both parties, it appears to the committee that on. .
aggregate of the whole number of votes as taken in the six several ‘election districts of = Ale-
y county, including the votes taken in district number four, that Upton Bruce, ‘Benj: min
mlinson, Wiliam Hulleary and 'I‘homa? Greenwell (thiee of whom are the: petitioners afore-
d) had the greatest number of said votes. , . e .
'he committee also find that exclusive of the votes taken in district No. four, William Hillea.
George Robinett of Nathan, George M«Culich and Beal Howard, had the greatest number
legalvotes. o T
'he committee refer the house for more particular information, to the certificates of the
rk of the county, which ard®xhibited with thé petition and the counter memorial, in order,
shew the whole amount of th- votes taken in the several election districts of said eounty, and”
number of vates tzken in the said distsiit No. 4. 1t is* ascertained by a certified copy-
arked A) of the return of the polls of district No. 4, that theelection inthe said district was
d by three persons acting as judges of tie election of thit distiict—That two of the said per-
hs were qualified as judges agreeably to law ; but that the presiding judge of said distriet
not qualify as the law requires, and that he took the oath before one of the other jndges, not
nga justice of the peace, and not heing authorised by law to administér such oath.
tthus appears to the committeeithat the election was held in the fourth district of Allegany
nty, by three persons as judges of the elecrion, one of whom was not lawfully qualified to
in that capacity ;-and the committee are therefore of opinion that the poll in said district
b illegally held, and was nulland void. 'T'he sixth section of the Act of 1805, chapter 97,
ects the appointment of three persons for each election distriet who, er a majority, or any
of whom, in case of the non attendance of the othertwo, shall be the judges or judge of the
tion'for such district. But this was not a case of non-attendance, for all the persons who
been appointed as judges did attend at the said poll; and oi.e of them acted as the presi-
gjudge of the election, and exercised all the powers of a judge'in common with the other
p, and was conicerned throughout in couducting the said election, without being qualified
he manner which the act.of assembly reguiating elections has specially and positively en.
ed. - The 11th section of the act referred to, divects the form of the oath to be taken by

Judge ot election, before he proceeds to take or veceive auy vote, by whom it shall be
iistered ; and moreover that a certificate of every such oath, signed by the person adii-
ering the same, shall be annexed to the polls.. It further provides, that, if no justice of the
ce be present’to administer the same, it shall be adwinistered by a clerk of the said elec-
» after such clerk shall have qualified as aforesaid. In this case then there was aot, and.
¢ could not truly he, a proper certificate, annexed to the polls, of the necessary qualifidation
e said presiding judge, because it is well known that an oath«administered by a person not -
petent or authorised by law to administer such oath, isn effect no-qualification whatever;
¢an it be reasonably contended that the want of the requisite qualification in the person thus
Mg as presiding judge eould possibly aperate, as in case of actual non-attendance, to vest in the
B’ two persons a complete and exclusive authority to conduct the election, and thus legiti-

e the said proceeding. They did not act iu any rightful separate capacity, but in ¢onjunc-
_With a person who had no legal authority or power to act with them. - In the execation of
important trust committed to them as judges of the election, Mhere was an equal partici nation.
ted by an individual who had not bound himself by taking the prescribed legal oatli before
ustice or clerk authoerised to admnister it, and who could not, therefore, be he'd accountable -
tny breach of that sagred obligition of office, which the lJaw meant to impose, anj _wi’t‘,‘,

it was intended to guard the fairness and purity of elections. ~ Under these dircum-"
% the committee do not condeive it necessary that the house should comply with the de.
txprested on the part of the sitting members, by entering into a general scrutiny of the
P In their counter memorial it is stated by Messrs. Howard, M’Culloch and Hobinett,
e sitting members, that unconnected with the circumstance of there being no election
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