TESTAMENTARY SYSTEM’
may be the fame proceedings, with refpect to granting letters teftamentary or of
adminiftration, as if the party fo renouncing had not been named on the will;
provided neverthelefs, that any cxecutor or executrix named 1n a will fhall be en-
titled, notwithftanding any failure or renunciation as aforefaid, on filing a bond
as aforefaid before letters teftamentary, of of adminiftration thall actually be com-
mitted to another or others as aforefaid, to have letters teftamentary granted to
him or her, or to be included thercin, as the cafe may require.

8. In cafe letters teftamentary fhall be granted to one or more of the executors
named in a will, on failure of the reft, no executor or executrix, not named in
the faid letters, fhall in any manner interfere with the adminiftration, or have
any greater intereft in the eftate of ‘he deceafed, than if he or the had not been
named in the will as executor or executrix; and if letters of adminiftration, with
a copy of the will annexed, fhall be granted, no executor or executrix therein
named fhall in any manner interfere further with the adminiftration, or have any
greater intereft in the eftate aforefaid, than if he or fhe had not been named as
aforefaid; and no executor or executrix named in a will fhall, before letters tefta-
mentary {hall be granted- to him or her, have any power to difpofe-of any part of
the eftate of the deceafed, or to interfere therewith, further than is neceffary to
colle@ and preferve the fame; provided neverthelefs, that any act of an executor
or exccutrix named in a will, done before obtaining letters teftamentary, fhall,
in cafe he or fhe fhall afterwards obtain fuch letters, be as valid and effectual as
if the faid a& had been done after obtaining fuch letters; and in cafe of a fuit
commenced by fuch executor or executrix, it fhall be fufficient to’ produce the

faid letters, or a certificate under the feal of the office where they were obtained,
that they have been granted to the ﬁparty at any time before the trial or final
hearing on fuch fuit; and in any cafe whatever where an exhibit of fuch letters
teftamentary or of adminiftration would be good or available, 2 certificate as
aforefaid fhal] alfo be good and available. -

. : : |
¢ It fhall not be neceffary, in any fuit at law or equity brought by oragainft
an executor, executrix or executors, to make a party of any executor or executrix
named in the will, who fhall not alfo be named in the letters teftamentary, but
the making him, her or them, a party or parties by miftake, fhall nct vitiate any

.

proceeding for or againft the proper-party or parties. |

"1c. Any bond executed by an executor or executrix, or an adminiftrator or
adminiftratrix, as hereafter mentioned, fhall be recorded in the office of the re-

ifter of wills where adminiftration is granted; and any perfon concetving him
or herfelf interefted in the adminiftration of the eftate, {hall be entitled to, and
have on demand, a copy of fuch bond, and a certificate from the regifter, under
his hand and the feal of his office, paying ten fhillings for the fame; wpon which
copy and certificate an action may be maintained, in the name of the ftate, for
the ufe. of the party interefted, who thall ftate in his declaration fhe damage by
him or her fuftzined, and judgment may be recovered upon fuch action for the
datnage actually fuftained, to be fixed by 2 jury; and the plea of non et factunm
thall not be received to fuch action, unlefs verified by the vath, or affirmation,
.as the cafe may require, of the defendant or defendants tendering the fame; ‘and
in fuch adion the defendant or defendants may plead, that although he (fhe or
they) executed fuch bond, the party to whofe ufe the fame is fued hath not been-
damnified by the a@ of the faid exccutor, (or executrix, adminiftrator or admi-
niftratrix ;) and if the defendant or defendants thall plead nor eft factum, verified
as aforefaid, and iffue (hall thereon be joined, and the jury (hall find againft the
defendant or defendants, they fhall alfo proceed to find the damage aclnally fuf-
tained by the party for whofe ufe the action fhal be brought. =~ ‘

11. The condition of the bond to be pafled by any executor or executrix, ad-
‘miniftrator or adminiftratrix, fhall be as follows, or to the following effe&t:
«« The condition of the above obligation is fuch, that if the above bounden —
¢¢ e fhall well and truly perform the office of executor or exécutrix, -admini-
¢ fyrator or adminiftratrix, of — , late of =, 'deceafed, aceordihg to
o - “ law,




