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skewn by their bill, either as necessary to an injunction or to :

~ relief, called for no such disclosures as the defendants have .

« set forth, respecting this claim.of a right of choice, and,
eonsequently, every thing relating to it is entirely new mat-

-ter, advanced in avoidance of the plaintifi®s case, and con- , 8
~cerning which thes have yet had no opportunity to show any b
thing on their part. " Justice and equily, Hierefore, do most O
‘manifestly require, that the injunction heretofore granted, M
“upom an equity which the defendants have beea unable, other- 4
wise, to controvert, should be continved - until the validity ‘

‘and extent “of -the claim of the defendants, can be examined © A
and ascertained, upon surveys. and evidence, which each par- -
ty may be allowed to make and produce, and from which the '
: court may be furaished with the means of -determining, whe- E

. ther or fot these two apparently harmenious aets -of incor ' -

- poration, have, in reality, by the improper execution of> one |

¥ of them, been brought 1nte ruinous confirct with each other.”

)i - “If upon an order of survey, requiring these parties to S -
lay down their respective pretentions, in the -usual manner, 3
. and upon the return of such topographical maps and profiles

" as may be specially directed, if required, the fact appears,

¢ that the location of-the raii read does deprive the canal of its
_ } . most suitable and advantageoys route, then the question avill.
3
Fd

¢ fairly arise, and he fairly presented to .the court, whether
E the defeadants have a priority of right to the choice and 53
g selection of a route for.their -canal or not. The extent of A
i her interferance, and the nature of the ‘collision between 1
§  these two bodies politic, will-then, and in that way, be clear- .1
f ~ lyaud properly presented, accerding to the shewing and _ &
g proofs of both parties.” o ,
B+ Ttwill be seen by the ahove order that, in the opinion of
i the Chancellor,- “he has -not .as yet beeu furnished- (by the . , ;
E canal company) with the means of forming any: fair or cor- 2
: Tect judgment.upon the right of choice set up by it.” "
; It was thie question “of right to prior choice,” that it was ' &
| theobject of the canal company to bring before the Chan~ ol
) . eellor; and, in order 1o do so, that. company was required to .
b shew “that the location of the rail road did‘y deprive the canal )
[ oftits.mest suitable and advantageous route,” not by mere as- L
B . sertion, but by proof It was a fact which this company did &
B, notbelieve then, and do not now helieve, and consequently - ¥
K ' could not admit, . honestly or cousistently with the interests ;}‘\
| - inits keeping. ' : : i
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