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IN THE

Court of Appeals of Maryland

SEPTEMBER TERM, 1972

No. 35 (Adv.)

POTOMAC SAND AND GRAVEL COMPANY,
Appellant,
V.
GOVERNOR OF MARYLAND, ET AL.,
Appellees.

APPEAL FROM THE CIRCUIT COURT FOR ANNE ARUNDEL
COUNTY (MATTHEW S. EVANS, Judge)

JOINT RECORD EXTRACT

(R. 4-26)
BILL FOR DECLARATORY JUDGMENT AND
INJUNCTIVE RELIEF

(Filed June 30, 1971)

In The
Circuit Court for Anne Arundel County

Potomac Sand and Gravel Company,
a District of Columbia Corporation,
Plaintiff,
v

Marvin Mandel, Governor of the State of Maryland, et al.,
Defendants.

Potomac Sand and Gravel Company, a District of Colum-
bia Corporation, by Sherbow, Shea & Doyle, its attorneys,
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sues Marvin Mandel, Governor of the State of Maryland,
John C. Hancock, State's Attorney for Charles County,
Francis C. Garner, Sheriff for Charles County and Thomas
S. Smith, Superintendent of the Maryland State Police, De-
fendants.

1. This Bill is brought for a Declaratory Judgment pur-
suant to Article 31 of the Annotated Code of Maryland
(1957 Ed., 1971 Replacement Vol.).

2. Paintiff is engaged in the business of dredging sand
and gravel from two locations, one in Maryland and one
in Virginia. The material thus dredged is delivered to cer-
tain of Plaintiff's customers and is also taken to Plaintiff's
principal place of business located in the District of Colum-
bia where it is sold to various contractors and other per-
sons engaged in the building and construction business.
At the three locations from which Plaintiff presently con
ducts its business, it employs approximately 106 persons.

3. In Maryland, plaintiff is owner of record and has title
to three separate parcels of real property, each of which
was purchased on December 30, 1960, as follows:

a. Four contiguous tracts of land, hereinafter re-
ferred to as the Mattawoman Tract, consisting of go-
proximately 1300 acres conveyed by deed to Pantiff
by the Grantor, The Smoot Sand & Gravel Corpora-
tion, in fee simple and recorded in the land records of
Charles County in Liber 152 at Page 37, et seq.

b. Two contiguous tracts of land, hereinafter re-
ferred to as the Greenway Tract, consisting of a strip
of land ninety feet wide and a second strip five fea
wide conveyed by deed to Plaintiff by Grantor, The
Smoot Sand & Gravel Corporation, in fee simple and
recorded in the land records of Charles County in
Liber 152 at Page 37, et seq. The deed conveying the
Mattawoman Tract and the Greenway Tract is a-
tached hereto, made a part hereof and marked "Ex-
hibit A" (Infra, E. 336).

c. One tract of land, hereinafter referred to as
Craney Island, constituting an island in the Potomac
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River containing approximately 20 acres of land con-
veyed by deed to Plaintiff by the Grantors, Lewis E.
Smoot and Ann H, Smoot, his wife, in fee ssmple and
recorded in the land records of Charles County in
Liber 152 at Page 43, et seq. A copy of the deed con-
veying Craney Island is attached hereto, made a part
hereof and marked "Exhibit B", (Infra, E. 347).

4. On March 6, 1964, Paintiff acquired an additional
parcel of land consisting of approximately 84 acres which
was contiguous to and became a part of the Mattawoman
Tract by deed from the Grantors, George P. Jenkins and
Mary B. Jenkins, his wife, and Frank A. Susan and Clarece
Susan, his wife, in fee simple which was recorded in the
land records of Charles County in Liber 167 at Page 733,
et seg. A copy of the deed conveying this tract is attached
hereto, made a part hereof and marked "Exhibit C"
(Infra, E. 349).

5. Each of these three properties is riparian land in
that each borders on a navigable body of water within the
State of Maryland. The Mattawoman Tract borders on
the Mattawoman Creek, a navigable stream in Charles
County, Maryland. The Greenway Tract borders on and
Craney Island lies entirely within the Potomac River, a
navigable river which passes through and constitutes one
boundary of Charles County, Maryland.

6. All of the land owned by Plaintiff in Charles County,
Maryland, was purchased by Plaintiff solely for the pur-
pose of extracting deposits of sand and gravel as a source
of supply for its customers. These deposits not only lie in
the bed of the navigable stream which abuts the Matta-
woman Tract and in the bed of the navigable river which
abuts the Greenway Tract and Craney Island, but further
deposits aso lie in the marshlands and fast lands which
comprise the real property owned by Paintiff in Charles
County.

7. Up to 1967, there were no restrictions on dredging
sand and gravel deposits in Maryland. The only require-
ment prior to instituting a dredging operation existed in
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connection with the conduct of such an operation in a
navigable body of water. Where dredging was to take
place in a navigable stream or river, it was necessary to
obtain a permit to do so from the United States Army
Corps of Engineers, whose only concern was to assure
that the operation did not adversely affect navigation.
Paintiff obtained such a permit in connection with its
dredging operation on the Greenway Tract and it has, in
fact, conducted its dredging activities under the author-
ity granted by this permit.

8. Subsequent to 1967, until July 1, 1970, legidation
enacted in Maryland also required a permit from the
Maryland Department of Water Resources to dredge in
tidal waters of the State. The purpose of this permit was
primarily designed to insure compliance with the water
quality standards required by Maryland, although other
interested departments of the State of Maryland con
sulted with the Department of Water Resources in cor+
nection with issuing such permits. Plaintiff sought and
obtained permits from the Maryland Department of
Water Resources to dredge on the Mattawoman Tract,
the Greenway Tract and Craney Island. Dredging has
actually been conducted on the Greenway Tract under
the authority granted by this permit.

9. While in the process of attempting to obtain permits
from the United States Army Corps of Engineers to
dredge the Mattawoman Tract and Craney Idand, ad
before final disposition of the applications, the Maryland
General Assembly enacted and Defendant, Marvin
Mandel, signed into law, Chapter 241, Laws of Maryland,
1970 (Art. 66C, Sees. 718731, Annotated Code of Mary-
land <1970 Replacement Vol.) ), titled "Natura Re
sources’, sub-titlted "Wetlands" (hereinafter caled the
Wetlands Act). This Act, inter alia, distinguished between
state wetlands and private wetlands and set out the pro-
cedures to be followed in connection with obtaining per-
mits for the institution of dredging operations in ether
type of wetland. Plaintiff promptly instituted proceed-
ings to obtain permits to dredge the state wetlands at
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the Mattawoman Tract and Craney Island. Hearings have
been held, but no disposition has been made of either
application. At the present time, the Maryland Secretary
of Natural Resources has not determined whether a
permit will be necessary before Plaintiff will be alowed
to dredge its private wetlands, but in the event it is deter-
mined necessary to obtain a permit. Plaintiff avers it
intends to make application for such permits promptly.

10. While Plaintiff was awaiting disposition of its
applications for dredging permits from the United States
Army Corps of Engineers and the State of Maryland, the
Maryland General Assembly enacted and Defendant,
Marvin Mandel, signed into law Chapter 792, Laws of
Maryland, 1971 (Art. 9, Code of Public Loca Laws of
Maryland (1969 Ed.), Sec. 337A), titled "Charles County",
sub-titted "Regulation of Dredging Operations.” That
section provides as follows:

"(a) It shall be unlawful to dredge for sand, gravel
or other aggregates or minerals, in any of the tidal
waters or marshlands of Charles County, providing
that this section shall not conflict with any necessary
channel dredging operation for the purposes of navi-
gation.

"(b) Any persons violating the provisions of this
section shall, upon conviction thereof, be punished
by afine of not less than five hundred dollars ($500.00)
nor more than twenty-five hundred dollars
($2,500.00), providing further that each day such
offense continues shall be a separate violation of this
Section and subject to penalties thereof."

This criminal statute, unless enjoined, becomes effective
July 1, 1971

11. Plaintiff is the only company which operates a sand
and gravel dredging operation in Charles County, Mary-
land. There are companies doing business elsewhere in
Maryland that dredge either sand, gravel or other aggre-
gate. In addition, there are in Charles County and else-
where in Maryland companies that conduct businesses
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which excavate sand and gravel from land pits. But snce
the prohibition and criminal sanction imposed by Chapter
792 are applicable solely and localy to dredging opera
tions in Charles County, it will only affect Plaintiff's oper-
ation in Charles County.

12. In the event Chapter 792 takes effect and is en
forced, the result will be to terminate completely Pain-
tiff's Maryland operations and cause it substantial, per-
manent and irreparable harm and damage. In its existing
dredging operation at the Greenway Tracts, and in its
contemplated dredging operation at the Mattawoman
Tract and Craney Island, Plaintiff does or will employ
personnel sufficient to operate the dredging equipment
necessary to remove the sand and gravel deposits, irre-
spective of where on its land those deposits are located,
The material thus obtained is then placed on barges axd
towed either to various customers of Plaintiff or to its
plant in the District of Columbia. Plaintiff is the largest
source of sand and gravel for building and construction
purposes in the District of Columbia.

13. Plaintiff has an annual sales volume of over 800,000
tons, its projected volume for 1971 being 842000 tons.
Denial to Plaintiff of the opportunity to dredge sand ad
gravel deposits contained in, on or around its real prop-
erty in Charles County by enforcement of Chapter 72
will curtail that projected volume by approximately 120-
000 tons. Predicated upon a gross revenue $2,023,000 and a
projected gross profit of $423,000 for 1971, the illegal termi-
nation of Plaintiff's Maryland operation by enforcement
of Chapter 792 would cut Plaintiff's gross revenue by
$290,000 and its gross profit by $205,000. Moreover, be-
cause Plaintiff's customers purchase sand and gravel from
Plaintiff under requirements contracts as needed, the in-
ability of Plaintiff to supply sufficient material from its
Maryland deposits would cause those customers to seek
new and permanent sources of supply which would further
add to the substantial and irreparable harm and damage
Plaintiff will sustain if Chapter 792 is enforced.

14. Chapter 792, Laws of Maryland, 1971, and its en-
forcement are invalid, unlawful and illegal in that:
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a. The Act and its enforcement deprive Plaintiff
of its property without due process of law in viola
tion of Section 1 of the 14th Amendment to the Con-
stitution of the United States and in violation of
Article 23 of the Declaration of Rights of the Consti-
tution of Maryland.

b. The Act and its enforcement subject Plaintiff
to criminal prosecution under a pena statute the
terms of which are so vague and indefinite as to be
uncertain in their meaning and therefore constitute
a denial of due process of law in violation of Section
1 of the 14th Amendment to the Constitution of the
United States and in violation of Article 23 of the
IDeglaration of Rights of the Constitution of Mary-
and.

c. The Act does not apply to persons who dredge
sand, gravel or other aggregates or minerals else-
where in the State of Maryland, nor does it apply to
persons who remove sand, gravel or other aggregates
or minerals from land pits in Charles County and
therefore the Act and its enforcement deny to Plain-
tiff the equal protection of the laws in violation of
Section 1 of the 14th Amendment to the Constitution
of the United States.

d. The Act and its enforcement subject Plaintiff
to criminal prosecution under a penal statute that
discriminates between persons and classes of persons
similarly situated and therefore denies Plaintiff
equal protection of the laws in violation of Section 1
of the 14th Amendment to the Constitution of the
United States.

e. The Act and its enforcement injure Paintiff
and its property without providing Plaintiff a rem-
edy at law in violation of Article 19 of the Declara
tion of Rights of the Constitution of Maryland.

f. The Act and its enforcement constitute an at-
tempt by Charles County, Maryland, to take private
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property of Plaintiff for public use without just com-
pensation in violation of Article Ill, Section 40 of
the Constitution of Maryland and without due pro-
cess of law in violation of Section 1 of the 14th
Amendment to the Constitution of the United States
and in violation of Article 23 of the Declaration of
Rights of the Constitution of Maryland.

15. The Act and its enforcement are further invalid,
unlawful and illegal in that:

a. The Act does not prescribe fair, reasonable,
ascertainable and objective standards and criteria
for the determination of the conduct prohibited.

b. The Act does not provide for just compensation
for the denial to Paintiff of the use and enjoyment
of its property.

16. Maintiff is without legal remedy in the premises,
and by reason of the acts and circumstances dleged
above, will suffer irreparable injury and damage and is
threatened with additional and continuing irreparable
injury and damage if the Act is permitted to become
effective on July 1, 1971, and is thereafter enforced.

Wherefore, Plaintiff prays:

a. This Court issue a judgment declaring the pro-
visions of Chapter 792, Laws of Maryland, 1971, are
invalid and unenforceable in that the Act and its pro-
visions violate the Constitution of the United States
and the Constitution of the State of Maryland.

b. Pursuant to Rule B B70, et seg. of the Maryland
Rules of Procedure, an order be passed temporarily
enjoining Defendants and each of them during the
pendency of this action, from taking any action or
proceeding against Plaintiff, its officers, agents, serv-
ants or employees, for allegedly violating Chapter 792,
Laws of Maryland, 1971, or any provision thereof.
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c. Pursuant to Rule B B70, et seq. of the Maryland
Rules of Procedure, Defendants and each of them be
permanently restrained and enjoined from taking
any action or proceeding against Plaintiff, its officers,
agents, servants or employees, for alegedly violating
Chapter 792, Laws of Maryland, 1971, or any provi-
son thereof.

d. It may have such other and further relief as
this Court may deem just and equitable.

(Signatures omitted).

[Exhibits A, B and C hereto introduced into evidence
as Plaintiff's Exhibits 1, 2 and 3 (E. 336-350)].

(R. 27-29) ORDER
(Filed July 12, 1971)

Upon agreement of counsel for all parties, it is this 12th
day of July, 1971, by the Circuit Court for Anne Arundel
County,

ORDERED that:

1. During the pendency of this action and until a fina
decree or order is entered by this Honorable Court,
neither Defendants, jointly or severally, nor their agents
or representatives will seek to enforce Chapter 792, Laws
of Maryland, 1971 (Article 9, Code of Public Locd Laws
of Maryland (1969 Ed.), Section 337A). titled "Charles
County", subtitled "Regulation of Dredging Operations’
againgt Plaintiff, its officers, directors, agents, servants or
employees.

2. During the pendency of this action and until its fina
concluson, Plaintiff for itself and its officers, directors,
agents, servants and employees agrees it will not inten-
gfy or increase its dredging operations in Charles County
beyond those production schedules which it achieved in
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the months of July, August, September and October for
the years 1969 and 1970. Plaintiff asserts that its tota
dredging production in tons for each months was as
follows:

1969 1970
July 82.028 90.794
August 81.624 71.594
September 89.235 48.164
October 98.245 58,888.

MATTHEW S. EVANS,
Judge.

(R. 29-35)
ANSWER OF RESPONDENTS FOR DECLARATORY
JUDGMENT AND INJUNCTIVE RELIEF

(Filed July 23, 1971)

Now come the Respondents, Governor of Maryland,
State's Attorney of Charles County, Sheriff of Charles
County and Superintendent of Maryland State Police, by
their attorneys, Francis B. Burch, Attorney Generd,
Henry R. Lord, Deputy Attorney General, and Warren
K. Rich, Specal Assistant Attorney General, Department
of Natural Resources, in answer to the Bill for Declara-
tory Judgment and Injunctive Relief, and each and every
paragraph thereof, and say:

1. That they admit the alegations contained in para-
graph 1 of said Bill.

2. That they admit that Petitioner is engaged, inter
alia, in the business of dredging sand and gravel from
two locations, one in Maryland (the so-caled "Greenway
Tract") and one in Virginia, but are without knowledge
and information sufficient to form a belief as to the truth
of the remaining allegations contained in paragraph 2
of said Bill.
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3. That they are without knowledge and information
aufficient to form a belief as to the truth of the allegations
contained in paragraph 3 of said Bill, except that they
admit that Petitioner's title to the three tracts described
(Mattawoman, Greenway and Craney Island) is derived
from the two deeds referred to in said paragraph 3 and
that the references to the grantors, dates of deeds and
land records references are accurate.

4. That they are without knowledge and information
aufficient to form a belief as to the truth of the allega
tions contained in paragraph 4 of said Bill, except that
Petitioner's title to the parcel described is derived from
the deed referred to in said paragraph 4 and that the ref-
erences to the grantors, date of deed and land records
reference are accurate.

5. That they admit the allegations contained in the
second and third sentences of paragraph 5 of said Bill but
are without sufficient information to form a belief as to
the truth of the allegations contained in the first sentence
because of the vagueness of the phrases "properties’ and
"riparian land."

6. That they are without sufficient information to form
a bdief as to the truth of the allegations contained in
paragraph 6 of said Bill.

7. That they admit the allegations contained in the
fourth sentence of paragraph 7 of said Bill, except that
they point out that the permit from Lhe United States
Army Corps of Engineers was obtained by Petitioner's
predecessor in title on January 23, 1956, and was renewed
from that date for successive three-year periods and that,
additionally, a permit for waterway construction (pursu-
ant to Article 96A, Section 12 of the Maryland Code> was
issued by the Maryland Department of Water Resources
on June 16, 1969. That they deny the allegations con-
tained in the first and second sentences of said paragraph
7 and, as the basis for this, point cut the provisions of
then Article 27, Section 485 of the Maryland Code. That
they neither admit nor deny the allegations contained in
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the third sentence of said paragraph 7 and suggest that
the Rivers and Harbors Act of 1899, as amended to date.
and the regulations promulgated thereunder set out the
responsibilities and concerns of the United States Army
Corps of Engineers.

8. That they admit the allegations contained in the
third and fourth sentences of paragraph 8 of said Bill,
deny the allegations contained in the first sentence of
said paragraph 8 i Article 96A, Section 12 of the Maryland
Code as amended to become applicable to Petitioner's
dredging operation was in effect from July 1, 1967 until
August 31, 1970, when declared unconstitutional for de-
fective titling by the Circuit Court for Worcester County
in Larmar Corporation v. Board of Public Works) and
deny the allegations in the second Sentence of said para-
graph 8 and suggest that said permit was "primarily de-
signed” to assure the physical and structural soundness
of machinery operating in the waters of the State.

9. That they admit the allegations contained in the
first, second and third sentences of paragraph 9 of sad
Bill, are without information sufficient to form a belief
as to the truth of the last two phrases of the fourth sen-
tence of said paragraph 9 and, with respect to the remain-
ing clauses of said fourth sentence, neither admit nor
deny the allegations but suggest that the Secretary of
Natural Resources is now conducting inventory, county
by county, of the private wetlands in the State of Mary-
land and is not now addressing himself to the problem
of permits upon private wetlands.

10. That they admit the allegations contained in para
graph 10 of said Bill.

11. That they admit the allegations contained in the
third sentence of paragraph 11 of said Bill but are with-
out knowledge sufficient to form a belief as to the truth
of the allegations contained in the remaining sentences
of said paragraph 11 and intend to require strict proof
of said allegations from the Petitioner.

12. That they are without knowledge sufficient to form
a belief as to the truth of the allegations contained in
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paragraph 12 of said Bill and intend to require strict
proof of said allegations from the Petitioner.

13. That they are without knowledge sufficient to form
a belief as to the truth of the allegations contained in
paragraph 13 of said Bill and intend to require strict
proof of said allegations from the Petitioner.

14. That the allegations contained in paragraph 14 of
said Bill state legal conclusions and require no response.

15. That the allegations contained in paragraph 15 of
sad Bill state legal conclusions and require no response.

16. That they deny the allegations contained in para-
graph 16 of said Bill.

Further answering:

17. That they state that the statute in question serves
a valid ecological purpose, namely, to preserve the north-
enmost area in the Potomac watershed which has not
as yet become degraded. The tidal waters and marshlands
of Charles County are biologically active in fostering the
gpawning of anadromous species of fish and constitute
an important resting place for said species. These areas
contain the proper balance of salinity and fresh water
necessary to encourage the spawning process. The water-
ways and marshes of Charles County constitute an im-
portant roosting and nesting area for numerous species of
waterfowl and other birds, including certain endangered
species. One of the reasons for this is the availability in
the shallow waters of food for diving and wading birds.

18 That they state that the dredging operation of the
Petitioner, and all others who may seek to undertake a
smilar course of action, in the tidal waters and marsh-
lands of Charles County will have a severe and perma-
nent impact upon the ecology of this area as described
in paragraph 17, supra. Such operations will destroy the
existing wetlands, a valuable natural resource of the
State of Maryland with important scenic value for the
public at large: will change the area from a shallow
water to a deep water habitat with the consequent effect
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of reducing or eliminating the present shelter, vegetation
and benthic organisms for feeding purposes on the river
and creek bottoms. The noise, motion and agitation neces-
sarily accompanying a dredging operation is destructive
to the spawning, roosting and nesting habitats of the fish
and wildlife presently found in the area.

19. That they state that the fish and Crustacea found
in the tidal w'aters and marshlands of Charles County
constitute a valuable natural resource of the State of
Maryland and that the loss would result in severe eco-
nomic hardship upon the fishermen and watermen of the
State of Maryland.

20. That they state that Chapter 792 of the Laws of
Maryland of 1971 constitutes a valid and reasonable exer-
cise of the State's police power through the legidative
process, that this statute is relevant to the achievement
of State objectives and is integrally related to the accom-
plishment of legitimate State interests; that there is no
unconstitutional taking of Petitioner's property without
compensation, rather that there is merely a specific use
to which Petitioner's property may no longer be placed;
that this use restriction is not so burdensome as to cor+
stitute a de facto taking; and that said statute is clear in
all respects and is not void for vagueness.

21. That they state that the title of the Petitioner to
the tracts in question has been chalenged by James
Louis Hancock (Route 1, Box 42C, Indian Head, Mary-
land 20640) in a letter dated April 27, 1971, addressed to
John R. Capper, Deputy Director of Chesapeake Bay
Affairs.

22. That they state that Petitioner's predecessor in title
conducted a dredging operation in the Potomac River in
Prince George's County between Fox Ferry and the
Woodrow Wilson Bridge and that Petitioner on June 16,
1969, was granted a permit by the Department of Water
Resources to continue such dredging.

Wherefore, Respondents pray that this Honorable
Court deny to the Petitioner each and every aspect of
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relief sought by it in the Bill for Declaratory Judgment
and Injunctive Reief and that an order be entered by
this Honorable Court upholding the constitutionality of
Chapter 792 of the Laws of Maryland of 1971, with the
entire costs of this proceeding to be borne by the Peti-
tioner.

iR. 36-42)
MOTION FOR LEAVE TO APPEAR AS AMICI CURIAE
(Filed September 1, 1971)

Maryland Environmental Defense Center, Inc., by Lloyd
M. Gerber, Robert M. Nied, Thomas B. Eastman and An-
thony M. Carey, its attorneys, and Maryland Conservation
Council, National Audubon Society, Southern Maryland
Audubon Society, Mason Neck Citizens Association, Isaak
Wadton League of America, Inc., Virginia State Division,
and Great Falls Conservation Council, by Timothy J.
Bloomfidd. George W. Wise and Alvin Ezrin, their attor-
neys, move for leave to appear in this action as amici curiae.
The grounds of the motion are as follows:

1. Thisaction raises important legal questionsin the field
of environmental law, namely the right of the State of
Maryland by public local law to make it a criminal offense
to dredge in the tidal waters and marshlands of a particu-
lar county of the State, and more particularly the constitu-
tionality of Chapter 792, Laws of Maryland, 1971 <Art. 9,
Code of Public Loca Laws of Maryland (1969 Ed. >, Sec.
337 A) titled "Charles County”, sub-titled "Regulation of
Dredging Operations™.

2. Movant Maryland Environmental Defense Center, Inc.
is a non-profit organization which has been recently formed
to participate in appropriate administrative and judicial
proceedings for the purpose of representing the interest of
the public in preserving the ecological balance and general
quality of Maryland's natural environment. One of Mov-
ant’s organization purposes is to serve as a vehicle through
which the viewpoints of concerned members of the scien-
tific, legal and lay communities may be brought to bear
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upon questions, the resolution of which like those involved
in this action, may pose clear and substantial threats of
environmental abuse and degradation.

3. Movant Maryland Conservation Council, Inc., a non-
profit organization which was formed in April, 1969, is com-
posed of numerous conservation organizations in the State
of Maryland (a list of the council's members is attached).
The Council's function is to provide a continuing coordi-
nating structure for its members to work for the conserva
tion, preservation, and appreciation of Maryland's natural
and historic resources by taking appropriate action and
participating in all matters, including judicial and adminis-
trative proceedings, which could affect Maryland's environ-
ment.

4. Movant National Audubon Society is a non-profit or-
ganization which was founded in 1905. Individual member-
ships are in excess of 70,000 and there are more than 250
afiliated groups. The Society's magor purpose is to adt
vance public understanding of the value and need of con+
servation of wildlife, plants, soil, and water, and the rela
tion of their intelligent treatment and wise use to human
progress. Appropriate action is taken by the Society in
judicial, administrative, and legislative actions which could
have an effect on conservation of the nation's natural re-
Sources.

5. Movant Southern Maryland Audubon Society, a non-
profit chapter of the National Audubon Society, was created
in June, 1971. Its functions and activities are the same as
those of the National Audubon Society.

6. Movant Mason Neck Citizens Association is an organi-
zation of property owners and residents in the Mason Neck
area of Virginia. The Association was created in Septem-
ber, 1953 and has been active in furthering desirable com-
munity standards and conditions and in coordinating com-
munity-related activities of various civic groups in the
Mason Neck area. Since Potomac Sand & Gravel Company
wishes to dredge at Craney Island which is in Charles
County, Maryland and which is located near the Mason
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Neck recreation and wildlife complex, the Association has
a vital interest in this law suit inasmuch as dredging at
Craney Island would have a significant ecologica impact
on the Mason Neck region.

7. Movant the Isaak Walton League of America, Inc..
Virginia State Division, is a local component of the Isaak
Walton League of America, Inc.. a non-profit Illinois Cor-
poration which was formed in 1923 and which has a long
history in conservation matters. Movant, which has a mem-
bership of 6.200, has been chartered, among other educa-
tiona functions, to foster and to promote public apprecia-
tion of marine and marine-related natural resources and
environment and to actively engage in programs for their
protection. Such work has involved dealing with all
branches of both State governments and the federal gov-
ernment.

8. Movant Great Falls Conservation Council is a non-
profit organization which was formed on July 7, 1965. It is
composed of approximately 200 members who are residents
and non-residents of the Great Falls area of Virginia. The
Council is active in the protection of the environment not
only in the Great Falls area of Virginia but in other areas
of Virginia as well.

9. The constitutional and environmental questions in-
volved in this action deserve a full and complete presenta-
tion to this Honorable Court prior to its decision; Movants,
with their background of specialization and interests in en-
vironmental matters, may be in a position to assist in the
development of such a full and complete presentation of
the facts and legal issues involved.

Members
of
Maryland Conservation Council, Inc.

Audubon Naturalist Society of the Central Atlantic
States, Inc.

Baltimore Campers Association, Inc.



Better Air Coalition

Canoe Cruisers Association

Casual Garden Club

Chesapeake Environmental Protection Association

Citizens Committee for Soldiers Delight

Committee for Maryland Trail Riding

Committee to Preserve Assateague

Cylburn Wildflower Preserve and Garden Center

Deer Creek Watershed Association, Inc.

Ecology Action, Inc.

Evergreen Garden Club

The Federated Garden Clubs of Maryland, Inc.

Frederick County Sportsman's Council

Isaak Walton League of America, Inc. Maryland State
Division

The Junior League of Baltimore, Inc.

L eague of Maryland Horsemen, Inc.

L eague of Women Voters of Maryland

Maryland Ornithological Society, Inc.

Maryland Wetlands Committee

Maryland Wilderness Association

Mountain Club of Maryland

Moyaone Association

U.S.NOL Fishing Club

Potomac Appalachian Trail Club

Potomac River Association of St. Mary's County

Sierra Club, Southeast Chapter
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Soldiers Delight Conservation, Inc.
Western Maryland Wildlife Federation
Wilderness Society

Wildlands Committee

Zero Population Growth

iR. 43-44)
ANSWER TO MOTION FOR LEAVE TO APPEAR AS
AMICI CURIAE

(Filed September 4. 1971)

Plaintiff, Potomac Sand and Gravel Company, by Sher-
bow. Shea & Doyle, its attorneys, answers the Motion of
Maryland Environmental Defense Center, Inc., Maryland
Conservation Council, National Audubon Society, Southern
Maryland Audubon Society, Mason Neck Citizens Associa
tion, Isaak Walton League of America, Inc., Virginia State
Divison, and Great Falls Conservation Council, for Leave
to Appear as Amici Curiae as follows:

1. Plaintiff denies the allegations of Paragraph 1 of the
Mation except that it admits that the Constitutionality of
Chapter 792, Laws of Maryland. 1971 (Art. 9, Code of Pub-
lic Locadl Laws of Maryland Sec. 337 (A) (1969 Ed.), Titled
"Charles County" Subtitled "Regulation of Dredging Op-
erations’ is an issue in this case.

2. Plaintiff is without knowledge or information suffic-
ent to form a belief as to the truth of the allegations con-
tained in Paragraphs 2-8 of the Motion.

3. Plaintiff denies the allegations contained in Paragraph
9 of the Mation.

Further answering. Plaintiff says:

4. Movants' basis for asking leave to appear as amici
curige is that Chapter 792, Laws of Maryland, 1971, is an
environmental law. The Act in question does not show, on
its face, that it is an environmental law.
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5. The Act in question is clear and unambiguous ad
may not be construed as being an environmental law.

6. Because the Act in question is unambiguous and does
not refer to any environmental purpose, there are no issues
of environmental law relevant to this case.

Having fully answered the Motion for Leave to Apped
as Amici Curiae, Plaintiff, Potomac Sand and Gravel Com
pany, Inc. requests that the same be denied.

(R. 49-50) MOTION TO STRIKE
(Filed September 14, 1971)

Plaintiff, Potomac Sand and Gravel Company, by Sher-
bow, Shea & Doyle, its attorneys, moves this Court, under
Rule 301 (j) of the Maryland Rules of Civil Procedure, to
strike Paragraphs 17, 18 and 19 of the Answer filed by the
Defendants in this case, as those Paragraphs are unneces-
sary, irrelevant and improper for the following reasons:

A. Paragraphs 17, 18 and 19 of the Defendants' Answer
allege, in substance, that Chapter 792, Laws of Maryland,
1971, "serves a valid ecological purpose.”

B. This alegation, and the related allegations in those
paragraphs, are irrelevant, unnecessary and improper, as
they are unrelated and unresponsive to the allegations
made in the Plaintiff's Declaration; are an attempt to in-
troduce issues into this case which are unnecessary to a
determination of the constitutionality of Chapter 792, Laws
of Maryland, 1971; and are inflammatory and prejudicial.

C. Chapter 792, Laws of Maryland, 1971, is clear ad
unambiguous, and cannot be construed or interpreted to be
in furtherance of an ecological purpose. The only purpose
of the act is to prohibit dredging.

D. This Motion is filed in conjunction with an Answer
filed by Plaintiff to a Motion for Leave to Appear as Amid
Curiae of the Maryland Environmental Defense Center.
Inc., Maryland Conservation Council, National Audubon
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Society, Southern Maryland Audubon Society, Mascn Neck
Citizens Association, Isaak Walton League of America
Inc., Virginia State Division, and Great Falls Conservation
Council, which is also based on the contention that Chapter
792, Laws of Maryland. 1971, is an environmental law.

iR. 61-65)
SUPPLEMENTAL MOTION FOR LEAVE TO APPEAR
AMICI CURIAE

(Filed October 12, 1971)

Conservation Council of Virginia, Inc. and Northern Vir-
ginia Conservation Council, Inc. by Timothy J. Bloomfied,
George W. Wise, and Alvin Ezrin, their attorneys, move for
leave to have their names added as Amici Curiae to the or-
ganizations which filed a Motion for Leave to Appear as
Amid Curiae on August 31. 1971.

1. Movant Conservation Council of Virginia, Inc. is a
non-profit organization formed in May 1969 with a present
membership of 44 organizations (approximately 175,000
individuals) inthe state of Virginia. The Council's purpose
isto provide an effective and continuing coordinating struc-
ture in working for the conservation, preservation, wise
use, and appreciation of Virginia's natural and historic re-
sources, as related to the total environment, through a pro-
gram of cooperative action for the cultural, scientific, edu-
cational, physical, mental, spiritual, and economic benefit
and well-being of Virginia's citizens and Virginias visitors.
A list of the Council's members is attached.

2. Movant Northern Virginia Conservation Council, Inc.
is a non-profit volunteer citizens organization of approxi-
mately 400 individual organizations representing the coun-
ties of Fairfax, Prince William, Arlington, Fauquier, and
Loudoun and the cities and towns in the vicinity of these
counties. The Council is an information and action group
dedicated to the wise use of land and water resources, the
preservation of historical and cultural landmarks, natural
park areas, and open space and the overall protection of
Virginias environment.
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Members of the
Conservation Council of Virginia, Inc.
Alleghany Crusade for Clean Air
Association for the Preservation of Virginia Antiquities
Canoe Cruisers Association
Citizens Against Pollution (Hampton Roads)
Citizens Committee for the Virginia Outdoors Plan
Citizens Committee for Virginia State Parks
Citizens Council for a Clean Potomac
Citizens League for Environmental Protection Now
Council for Environmental Quality (Hampton Roads)
ECOS
Fairfax County Federation of Citizens Associations
Great Falls Conservation Council
League of Women Voters of Virginia
Metropolitan Washington Coalition for Clean Air
North River Riparian Association
Northern Virginia Conservation Council
Northern Virginia Student Environmental Council

Potomac Chapter, American Society of Landscape Archi-
tects

Rappahannock League for Environmental Protection
Reclam the James

Richmond Scenic James Council

SCOPE

Southeast Chapter, Sierra Club

The Garden Club of Virginia

Upper New River Valley Association
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Virginia Anglers Club

Virginia Chapter, American Institute of Architects
Virginia Chapter, American Institute of Planners
Virginia Chapter. The Nature Conservancy

Virginia Citizens Planning Association

Virginia Division, American Association of University
Women

Virginia Division. |zaak Walton League
Virginia Farm Bureau Federation

Virginia Federation of Garden Clubs

Virginia Federation of Women's Clubs
Virginia Outing Club Association

Virginia Region, National Speleological Society
Virginia Society of Ornithology

Virginia Subsection, Society of American Foresters
Virginia Trails Association

Virginia Wilderness Committee

Wilderness Society

Wise County Conservation Council

Zero Population Growth of Virginia

(R 66-67)
ANSWER TO SUPPLEMENTAL MOTI ON FOR LEAVE
TO APPEAR AS AM CI CURI AE

(Filed October 12, 1971)

Plaintiff, Potomac Sand and Gravel Company, by Sher-
bow, Shea & Doyle and Victor H. Laws, its attorneys, an-
swers the Supplemental Motion of Conservation Council
of Virginia, Inc. and Northern Virginia Conservation Coun-
cl, Inc., for Leave to Appear as Amici Curiae as follows:
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1. Plaintiff is without knowledge or information fi-
cient to form a belief as to the truth of the allegations con
tained in Paragraphs 1 and 2 of the Supplemental Mation.

Further answering, Plaintiff says:

2. Movants basis for asking leave to appear as amid
curiae is that Chapter 792, Laws of Maryland, 1971, is an
environmental law. The Act in question does not show, on
its face, that it is an environmental law.

3. The Act in question is clear and unambiguous and
may not be construed as being an environmental law.

4. Because the Act in question is unambiguous and does
not refer to any environmental purpose, there are no issues
of environmental law relevant to this case.

Having fully answered the Supplemental Motion for
Leave to Appear as Amici Curiae, Plaintiff, Potomac Sand
and Gravel Company, Inc. requests that the same be de-
nied.

(R. 68-69)
MOTION FOR LEAVE TO FILE AMENDED BILL FOR
DECLARATORY JUDGMENT AND
INJUNCTIVE RELIEF

(Filed October 12, 1971)

Potomac Sand and Gravel Company, Plaintiff, by Sher-
bow, Shea& Doyleand Victor H. Laws, its attorneys, moves,
pursuant to Maryland Rule 320(d) for leave to file an
amended Bill for Declaratory Judgment and Injunctive Re-
lief. The grounds of the Motion are as follows:

1. Plaintiff's original Bill for Declaratory Judgment and
Injunctive Relief alleged that Chapter 792, Laws of Mary-
land, 1971 violates several provisions of the United States
Constitution and the Constitution of Maryland.

2. In the course of further research and preparation
Plaintiff has determined that Chapter 792, Laws of Mary-
land, 1971 also violates Article 111, Section 33 of the Cor+
stitution of Maryland, which provision was not referred
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to in Plaintiff's Bill for Declaratory Judgment and Injunc-
tive Relief.

3. Attached hereto is a copy of Plaintiff's proposed
amended Bill for Declaratory Judgment and Injunctive Re-
lief which further alleges that Chapter 792, Laws of Mary-
land, 1971 violates the provisions of Article I11, Section 33
of the Constitution of Maryland.

(R 103 ORDER
(Filed October 13, 1971)

Upon the foregoing Motion for Leave to Appeal as Amici
Curiae, no Answer thereto having been filed by any of the
parties to this action, it is this 13th day of October, 1971,

ORDERED by the Court that Maryland Environmental De-
fense Center, Inc., Maryland Conservation Council, Na
tiona Audubon Society, Southern Maryland Audubon So-
ciety, Mason Neck Citizens Association, Isaak Walton
League of America, Inc., Virginia State Division, and Great
Falls Conservation Council may appear as amici curiae to
participate in arguments and file briefs, but not to ex-
amine witnesses or offer evidence. Counsel for amici curiae
shdl furnish a copy of their briefs to counsel for all parties,
and counsel for all parties shall serve upon counsd for
amici curiae copies of all pleadings, motions, or briefs here-
after filed.

/s’ MATTHEW S. EVANS,

Judge.

(R 104 ORDER
(Filed October 13, 1971)
Upon the foregoing Motion it is this 13th day of October,
197{.JO egeing y

ORDERED, that the Plaintiff is given leave to file an
Amended Bill for Declaratory and Injunctive Rdlief in the
form attached.

/sl MATTHEW S. EVANS,
Judge.
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(R. 105-114)

AMENDED BILL FOR DECLARATORY JUDGMENT
AND INJUNCTIVE RELIEF

(Filed October 13, 1971)

Potomac Sand and Gravel Company, a District of Co-
lumbia Corporation, by Sherbow, Shea & Doyle, its attor-
neys, sues Marvin Mandel, Governor of the State of
Maryland, John C. Hancock, State's Attorney for Charles
County, Francis C. Garner, Sheriff for Charles County
and Thomas S. Smith, Superintendent of the Maryland
State Police, Defendants.

1. This Bill is brought for a Declaratory Judgment
pursuant to Article 31A of the Annotated Code of Mary-
land (1957 Ed., 1971 Replacement Vol.).

2. Paintiff is engaged in the business of dredging sand
and gravel from two locations, one in Maryland and one
in Virginia. The material thus dredged is delivered to
certain of Plaintiff's customers and is aso taken to Plain-
tiff's principal place of business located in the District of
Columbia where it is sold to various contractors and
other persons engaged in the building and construction
business. At the three locations from which Plaintiff pres-
ently conducts its business, it employs approximately 106
persons.

3. In Maryland, Plaintiff is owner of record and hes
title to three separate parcels of real property, each of
which was purchased on December 30, 1960, as follows:

a. Four contiguous tracts of land, hereinafter re-
ferred to as the Mattawoman Tract, consisting of go-
proximately 1300 acres conveyed by deed to Plaintiff
by the Grantor, The Smoot Sand & Gravel Corpora
tion, in fee ssimple and recorded in the land records
of Charles County in Liber 152 at Page 37, et seq.

b. Two contiguous tracts of land, hereinafter re-
ferred to as the Greenway Tract, consisting of a strip
of land ninety feet wide and a second strip five fest
wide conveyed by deed to Plaintiff by Grantor, The
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Smoot Sand & Gravel Corporation, in fee ssmple and
recorded in the land records of Charles County in
Liber 152 at Page 37. et seg. The deed conveying the
Mattawoman Tract and the Greenway Tract is
attached hereto, made a part hereof and marked "Ex-
hibit A" (Infra, E. 336).

c. One tract of land, hereinafter referred to as
Craney Island, constituting an island in the Potomac
River containing approximately 20 acres of land con-
veyed by deed to Plaintiff by the Grantors, Lewis E.
Smoot and Ann H. Smoot, his wife, in fee simple and
recorded in the land records of Charles County in
Liber 152 at Page 43, et seq. A copy of the deed con-
veying Craney Island is attached hereto, made a part
hereof and marked "Exhibit B" (Infra, E. 347).

4. On March 6, 1964, Plaintiff acquired an additional
parcel of land consisting of approximately 84 acres which
was contiguous to and became a part of the Mattawoman
Tract by deed from the Grantors. George P. Jenkins and
Mary B. Jenkins, his wife, and Frank A. Susan and
Clarece Susan, his wife, in fee simple which was recorded
in the land records of Charles County in Liber 167 at
Page 733, et seq. A copy of the deed conveying this tract
Is attached hereto, made a part hereof and marked
"Exhibit C" (Infra, E. 349K

5. Each of these three properties is riparian land in
that each borders on a navigable body of water within
the State of Maryland. The Mattawoman Tract borders
on the Mattawoman Creek, a navigable stream in Charles
County, Maryland. The Greenway Tract borders on and
Craney Island lies entirely within the Potomac River, a
navigable river which passes through and constitutes one
boundary of Charles County, Maryland.

6. All of the land owner by Plaintiff in Charles County,
Maryland, was purchased by Plaintiff solely for the pur-
pose of extracting deposits of sand and gravel as a source
of supply for its customers. These deposits not only lie
in the bed of the navigable stream which abuts the Matta-
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woman Tract and in the bed of the navigable river which
abuts the Greenway Tract and Craney Island, but further
deposits aso lie in the marshlands and fast lands which
comprise the real property owned by Plaintiff in Charles
County.

7. Up to 1967, there were no restrictions on dredging
sand and gravel deposits in Maryland. The only require-
ment prior to instituting a dredging operation existed in
connection with the conduct of such an operation in a
navigable body of water. Where dredging was to take
place in a navigable stream or river, it was necessary to
obtain a permit to do so from the United States Army
Corps of Engineers, whose only concern was to assure
that the operation did not adversely affect navigation.
Plaintiff obtained such a permit in connection with its
dredging operation on the Greenway Tract and it has,
in fact, conductd its dredging activities under the author-
ity granted by this permit.

8. Subsequent to 1967, until July 1, 1970. legidation
enacted in Maryland also required a permit from the
Maryland Department of Water Resources to dredge in
tidal waters of the State. The purpose of this permit was
primarily designed to insure compliance with the water
guality standards required by Maryland, although other
interested departments of the State of Maryland consult-
ed with the Department of Water Resources in connec-
tion with issuing such permits. Plaintiff sought and ob-
tained permits from the Maryland Department of Water
Resources to dredge on the Mattawoman Tract, the
Greenway Tract and Craney Island. Dredging has actualy
been conducted on the Greenway Tract under the author-
ity granted by this permit.

9. While in the process of attempting to obtain permits
from the United States Army Corps of Engineers to dredge
the Mattawoman Tract and Craney Island, and before find
disposition of the applications, the Maryland General As
sembly enacted and Defendant, Marvin Mandel, signed into
law, Chapter 241, Laws of Maryland, 1970 (Art. 66C, Sees
718-731, Annotated Code of Maryland (1970 Replacement
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Vol.)), titled "Natural Resources', subtitled "Wetlands"
(hereinafter called the Wetlands Act). This Act, inter alia,
distinguished between state wetlands and private wetlands
and set out the procedures to be followed in connection
with obtaining permits for the institution of dredging op-
erations in either type of wetland. Plaintiff promptly in-
stituted proceedings to obtain permits to dredge the state
wetlands at the Mattawoman Tract and Craney Island.
Hearings have been held, but no disposition has been made
of either application. At the present time, the Maryland
Secretary of Natural Resources has not determined
whether a permit will be necessary before Plaintiff will be
alowed to dredge its private wetlands, but in the event it
Is determined necessary to obtain a permit. Plaintiff avers
it intends to make application for such permits promptly.

10. While Paintiff was awaiting dispositon of its appli-
cations for dredging permits from the United States Army
Corps of Engineers and the State of Maryland, the Mary-
land General Assembly enacted and Defendant. Marvin
Mandel, signed into law Chapter 792, Laws of Maryland,
1971 (Art. 9, Code of Public Local Laws of Maryland (1969
Ed.). Sec. 337A), titled 'Charles County", sub-titled "Regu-

lation of Dredging Operations." That section provides as
follows:

"(@) It shall be unlawful to dredge for sand, gravel
or other aggregates or minerals, in any of the tidal
waters or marshlands of Charles County, providing
that this section shall not conflict with any necessary
channel dredging operation for the purposes of navi-
gation.

"b) Any persons violating the provisions of this
section shall, upon conviction thereof, be punished by a
fine of not less than five hundred dollars ($500.00) nor
more than twenty-five hundred dollars ($2,500.00). pro-
viding further that each day such offense continues
shall be a separate violation of this Section and subject
to penalties thereof."

This criminal statute, unless enjoined, becomes effective
July 1,1971.
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11. Plantiff is the only company which operates a sand
and gravel dredging operation in Charles County. Mary-
land. There are companies doing business elsewhere in
Maryland that dredge either sand, gravel or other aggre-
gate. In addition, there are in Charles County and ese
where in Maryland companies that conduct businesses
which excavate sand and gravel from land pits. But snce
the prohibition and criminal sanction imposed by Chapter
792 are applicable solely and locally to dredging operations
in Charles County, it will only affect Plaintiff's operation
in Charles County.

12. In the event Chapter 792 takes effect and is en
forced, the result will be to terminate completely Plaintiffs
Maryland operations and cause it substantial, permanent
and irreparable harm and damage. In its existing dredging
operation at the Greenway Tracts, and in its contemplated
dredging operation at the Mattawoman Tract and Craney
Island, Plaintiff does or will employ personnel sufficient to
operate the dredging equipment necessary to remove the
sand and gravel deposits, irrespective of where on its land
those deposits are located. The material thus obtained is
then placed on barges and towed either to various custom-
ers of Plaintiff or to its plant in the District of Columbia.
Paintiff is the largest source of sand and gravel for build-
ing and construction purposes in the District of Columbia

13. Paintiff has an annual sales volume of over 830000
tons, its projected volume for 1971 being 842000 tons.
Denial to Plaintiff of the opportunity to dredge sand and
gravel deposits contained in, on or around its real property
in Charles County by enforcement of Chapter 792 will cur-
tail that projected volume by approximately 120000 tons.
Predicated upon a gross revenue of $2,023000 and a pro-
jected gross profit of $423,000 for 1971, the illegal termina
tion of Plaintiff's Maryland operation by enforcement of
Chapter 792 would cut Plaintiff's gross revenue by $290-
000 and its gross profit by $205000. Moreover, because
Plaintiff's customers purchase sand and gravel from Plain-
tiff under requirements contracts as needed, the inability
of Plaintiff to supply sufficient material from its Maryland



E 31

deposits would cause those customers to seek new and
permanent sources of supply which would further add to
the substantial and irreparable harm and damage Plaintiff
will sustain if Chapter 792 is enforced.

14. Chapter 792, Laws of Maryland, 1971, and its enforce-
ment are invalid, unlawful and illegal in that:

a. The Act and its enforcement deprive Plaintiff of
its property without due process of law in violation of
Section 1 of the 14th Amendment to the Constitution
of the United States and in violation of Article 23 of
the Declaration of Rights of the Constitution of Mary-
land.

b. The Act and its enforcement subject Plaintiff to
criminal prosecution under a penal statute the terms
of which are so vague and indefinite as to be uncertain
in their meaning and therefore constitute a denial of
due process of law in violation of Section 1 of the 14th
Amendment to the Constitution of the United States
and in violation of Article 23 of the Declaration of
Rights of the Constitution of Maryland.

c. The Act does not apply to persons who dredge
sand, gravel or other aggregates or minerals elsewhere
in the State of Maryland, nor does it apply to persons
who remove sand, gravel or other aggregates or min-
erals from land pits in Charles County and therefore
the Act and its enforcement deny to Plaintiff the equal
protection of the laws in violation of Section 1 of the
14th Amendment to the Constitution of the United
States.

d. The Act and its enforcement subject Plaintiff to
criminal prosecution under a penal statute that dis-
criminates between persons and classes of persons
similarly situated and therefore denies Plaintiff equal
protection of the laws in violation of Section 1 of the
14th Amendment to the Constitution of the United
States.
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e. The Act and its enforcement injure Plaintiff and
its property without providing Plaintiff a remedy at
law in violation of Article 19 of the Declaration of
Rights of the Constitution of Maryland.

f. The Act and its enforcement constitute an a-
tempt by Charles County, Maryland, to take private
property of Plaintiff for public use without just com-
pensation in violation of Article I11, Section 40 of the
Constitution of Maryland and without due process of
law in violation of Section 1 of the 14th Amendment
to the Constitution of the United States and in violation
of Article 23 of the Declaration of Rights of the Co
stitution of Maryland.

g. The Act is a specia law on a subject for which
provision has been made by an existing general law,
the Wetlands Act, in violation of Article 111 Section 33
of the Constitution of Maryland.

15. The Act and its enforcement are further invalid,

unlawful and illegal in that:

a. The Act does not prescribe fair, reasonable, as
certainable and objective standards and criteria for the
determination of the conduct prohibited.

b. The Act does not provide for just compensation
for the denial to Plaintiff of the use and enjoyment of
its property.

16. Paintiff is without legal remedy in the premises,

and by reason of the acts and circumstances alleged above,
will suffer irreparable injury and damage and is threatened
with additional and continuing irreparable injury and dam-
age if the Act is permitted to become effective on July 1,
1971, and is thereafter enforced.

Wherefore, Plaintiff prays:

a. This Court issue a judgment declaring the pro-
visions of Chapter 792, Laws of Maryland, 1971 are
invalid and unenforceable in that the Act and its pro-
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visions violate the Constitution of the United States
and the Constituton of the State of Maryland.

b. Pursuant to Rule BB70. et seg. of the Maryland
Rules of Procedure, an order be passed temporarily
enjoining Defendants and each of them during the
pendency of this action, from taking any action or
proceeding against Plaintiff, its officers, agents, serv-
ants or employees, for allegedly violating Chapter 792.
Laws of Maryland, 1971, or any provision thereof.

c. Pursuant to Rule BB70, et. seg. of the Maryland
Rules of Procedure, Defendants and each of them be
permanently restrained and enjoined from taking any
action or proceeding against Plaintiff, its officers,
agents, servants, or employees, for allegedly violating
Cr:]hapt(]::-r 792, Laws of Maryland, 1971, or any provision
thereof.

d. It may have such other and further relief as this
Court may deem just and equitable.

(R 160-161) STIPULATION
(Filed December 17, 1971)

It is agreed and stipulated by counsel for the parties in
the above entitled case as follows:

1. During the pendency of this action and until its fina
concluson in this Court, neither Defendants, jointly or
severdly, nor their agents or representatives will seek to
enforce Chapter 792, Laws of Maryland, 1971 (Art. 9, Code
of Public Local Laws of Maryland (1969 Ed.), Sec. 337A),
titled "Charles County", subtitled "Regulation of Dredging
Operations' against Plaintiff, its officers, directors, agents,
servants or employees.

2. During the pendency of this action and until its final
conclusion in this Court, Plaintiff and its officers, directors,
agents, servants and employees agree it will not intensify
or increase its dredging operations in Charles County be-
yond the lesser of the production figures achieved for the
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months of November and December for the years 1969 and
1970. Paintiff asserts that its total dredging production in
tons for each month was as follows:

1969 1970
November 85, 815 51, 846
December 79, 305 44,066

/sl HENRY R. LORD,
Deputy Attorney General.
SHERBOW, SHEA & DOYLE,
By /s/ JAMES J. DOYLE, JR.

(R. 162 STIPULATION
(Filed January 14, 1972)

It is agreed and stipulated by counsel for the parties in
the above entitled case as follows:

1. During the pendency of this action and until its find
conclusion in this Court, neither Defendants, jointly or sev-
erally, nor their agents or representatives will seek to en
force Chapter 792, Laws of Maryland, 1971 (Art. 9, Code of
Public Local Laws of Maryland (1969 Ed.), Sec. 337A), titled
"Charles County", subtitled "Regulation of Dredging Op-
erations” against Plaintiff, its officers, directors, agents,
servants or employees.

2. During the pendency of this action and until its find
conclusion in this Court, Plaintiff and its officers, drectors,
agents, servants and employees agree it will not intensify
or increase its dredging operations in Charles County be-
yond the sum of 34,000 tons for the month of January, 1972

HENRY R. LORD,
Deputy Attorney Generd,

Attorney for Defendants.
SHERBOW, SHEA & DOYLE,

JAMES J. DOYLE, JR.
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(R 163-164) ORDER
(Filed February 3, 1972

Upon agreement of counsel for all parties, it is this day
of February, 1972, by the Circuit Court for Anne Arundel
County,

ORDERED that:

1. During the pendency of this action in this Court and
until a find decree or order is entered by this Honorable
Court, neither Defendants, jointly or severally, nor their
agents or representatives will seek to enforce Chapter 792,
Laws of Maryland, 1971 LArticle 9, Code of Public Local
Laws of Maryland (1969 Ed.), Section 337AL titled "Charles
County", subtitled "Regulation of Dredging Operations’,
against Plaintiff, its officers, directors, agents, servants or
employees.

2. During the pendency of this action in this Court and
until its final conclusion. Plaintiff for itsef and its officers,
directors, agents, servants and employees agrees it will not
intensify or increase its dredging operations in Charles
County beyond those production schedules which it
achieved in the month of February, 1970, namely, 58.231
tons.

Is / MATTHEW S. EVANS,
Judge.

(R. 165-187) OPINION
(Filed February 25, 1972)

Plaintiff, Potomac Sand and Gravel Company, a District
of Columbia Corporation (hereinafter referred to as
Potomac Company) authorized to do business in Mary-
land, seeks to have this court issue a declaratory judgment
pursuant to Article 31A, Annotated Code of Maryland
(1957 Edition, 1971 Replacement Volume) declaring Chap-
ter 792, Laws of Maryland (1971), Article 9, Code of Public
Locd Laws of Maryland (1969 Edition), 8337A (herein-
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after referred to as Chapter 792) unconstitutional; and
further, to have this court issue an injunction pursuant to
Maryland Rules BB70 et seq., prohibiting the Attorney
General or other State officers from enforcing Chapter 792

The Maryland Legislature on 28 May 1971 enacted Chap-
ter 792 as a public loca law of Maryland limited to the
geographical boundaries of Charles County. Chapter 72
took effect 1 July 1971 and reads:

"(a) It shall be unlawful to dredge for sand, grave
or other aggregates or minerals, in any of the tida
waters or marshlands of Charles County, providing
that this section shall not conflict with any necessary
channel dredging operation for the purposes of navi-
gation.

(b) Any person violating the provisions of this ssc-
tion shall, upon conviction thereof, be punished by a
fine of not less than five hundred dollars ($500.00) nor
more than twenty-five hundred dollars ($2,500.00'.
providing further that each day such offense continues
shall be a separate violation of this Section and sub-
ject to penalties thereof.

Potomac Company is engaged in the business of dredging
sand and gravel found in Maryland and Virginia. The sand
and gravel is removed from deposits found in land owned
by the plaintiff and from the beds of tidal waters sur-
rounding that land. It is floated on barges to the Didtrict
of Columbia where it is sold for use primarily in the
construction industry.

Potomac Company is the owner of three parcels of land.
the uses of which are at issue in the case at bar. All three
parcels are located in Charles County, Maryland, and dl
three are adjoined to or surrounded by State wetlands.
State wetlands are all lands under the navigable waters
of the State below the mean high tide, which are affected by
the regular rise and fall of the tide. Article 66C, §719(a).
Annotated Code of Maryland (1970 Replacement Volume),
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ds known as the Wetlands Act of 1970. All three parcels
are within the proscription of Chapter 792.

1. The Mattawoman tract is an area of about 1015 acres
on Mattawoman Creek. Dredging is proposed for 300 of
these 1015 acres. Of the 300 acres, 70'< are below mean
high tide, or in other words are State wetlands. Article
66C, §719(a). Annotated Code of Maryland; Bd. of Pub.
Worksv. Larmar Corp.. 262 Md. 24. The depth of the dredge
sites at Mattaw'oman Creek is presently between two and
twelve feet. Potomac Company proposes to dredge to an
overdl depth of fifty feet.

Mattawoman Creek is one of ten main spawning streams
supporting anadromous fish in the drainage system of the
Potomac River. It is one of the finest freshwater marshes
in the Upper Potomac Estuary, and is the only area along
the Maryland shores where the rare native lotus (water-
lily) and aneilema keisak (wild rice) areto be found. Its
acquatic plants act as a rinsing agent by absorbing and
using in their biological process pollutants, suspended dirt
particles, and other inorganic materials that, in excessive
amounts, cause conditions of acquatic overfertilization.
The vegetation is an important source of dissolved oxygen,
food, and protection necessary for anadromous fish which
utilize the marshes for resting and spawning each spring.

Mattawoman Creek is a spawning area for yellow perch,
white perch, striped bass and herring; in addition, sunfish,
pike, shad, and catfish can be found there. It is dso a
habitat for the bald eagle, black duck, mallard duck, deer,
rabbit, mink, otter, beaver, and has one of the larger wood
duck roosts.

Potomac Company paid a total of $1126 property taxes
In 1970 for its interests in the Mattawoman Creek property.
It is estimated that there are 10 million tons of sand and
gravel in Mattawoman Creek which Potomac Company
seeks to dredge.

2. Craney Island, the total size of which alters due to
the ebb and flow of the Potomac River, is located entirely
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within the Potomac River. While Potomac Company's ded
recites Craney Island to be thirty acres (aerial photographs
[State's Exhibit C-6] indicate a few trees protruding from
the center of the Potomac River), Potomac Company ac-
knowledges in its memorandum that actually no more
than one acre of Craney Island is usually above water.
Potomac Company paid taxes in 1970 on .26 acre — a tota
of $4853 property taxes for its interests in the Craney
Island parcel. The dredge site claimed by Potomac Com:
pany is 1400 acres. Of these 1400 acres, 700 acres are pro-
posed to be actually dredged. All 700 proposed acres are
below mean high tide, or in other words are State wet-
lands. Article 66C, §719(a), Annotated Code of Maryland,
Bd. of Pub. Works v. Larmar Corp., supra.

The Craney Island area is the habitat of diving ducks
which dive beneath the water's surface to retrieve food.
Perch, shad, herring and bass fish are also found in the
area of Craney Island.

3. The Greenway Flats tract consists of two strips of
land bordering on the Potomac River, one of which is
ninety feet wide and the other five fee wide. Together
they are 18 miles long. The proposed dredge site is 1000
acres, all of which are below mean high tide, again con
stituting State wetlands as defined in Article 66C, §719ia).
Annotated Code of Maryland; Bd. of Pub. Works v. Larmar
Corp., supra. Potomac Company paid $177.00 property
tax in 1970 for its interest in this land. It has dredged
approximately 7.7 million tons of sand and gravel out of
this site, leaving it 90% dredged. The area has been
dredged from a depth of ten feet to a depth of fifty fest
below mean low water, a depth which Potomac Company
intends, if so permitted, to dredge al three areas. The
Greenway Flats tract is the only site presently being
dredged by Potomac Company, and this is being done
pursuant to a temporary order of this court.

It is significant that in Potomac Company's deed of the
Greenway Flats tract it is referred to as "Greenway Fish-
ing Shore" and "Greenway Fishery" (Plaintiff's Exhibit
No. 3).
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MARYLAND LAW RE: RIPARIAN RIGHTS AND
RIGHTS TO SAND AND GRAVEL

Prior to 1862 the rights of owners of riparian land in
Maryland regarding the dredging, taking and carrying
away of sand and gravel from the beds of navigable waters
were primarily controlled by the common law. The com-
mon law provided that navigable waters were vested in
the public:

"Rivers or streams within the ebb and flow of tide,
to high water mark, belong to the public, and in that
sense are navigable waters; all the land below high
water mark, being as much a part of the ‘jus publicum,
as the stream itself. The owners of adjacent ground
had no exclusive right to such lands, nor could any
exclusive right to their use be acquired, otherwise
than by an express grant from the State." Day v. Day,
22 Md. 530, 537 (1865).

In 1862, the Maryland Legislature enacted Chapter 129,
Laws of Maryland 1862, vesting riparian owners in Mary-
land "with rights and privileges not recognized by the
common law", in particular the right to all accretions to
riparian land by recession of water by natural causes or
otherwise. Day v. Day, supra, page 537; Chapter 129, Laws
of Maryland 1862.

Between 1862 and 1888, the common law's absolute pro-
hibition on the taking of sand and gravel had deteriorated
to the point that the Legislature of 1883 re-asserted its
authority over the State's wetlands. It did so by enacting
Chapter 362, Laws of Maryland 1888. Not at al dissimilar
to Chapter 792, the validity of which is at issue in the case
at bar, but broader in scope, Chapter 362 was a blanket
prohibition against anyone from digging, dredging, tak-
ing and carrying away any sand, gravel or other material
from the bed of the Potomac River, from its mouth to the
uppermost boundary line of Prince George's County. Chap-
ter 362, as does Chapter 792, provided criminal sanctions
for violations, except that unlike Chapter 792 which im-
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poses a fine only, Chapter 362 imposed a fine, confiscation
of dredge, boat or vessel used in dredglng, and imposed
imprisonment of up to six months.!

In 1900 the Legislature again slackened its absolute pro-
hibition on the taking and carrying away of sand and grave
from the Potomac River by enacting Chapter 577, Laws of
Maryland 1900. Chapter 577 excepted riparian owners on
the Potomac River from Chapter 362s prohibition and
permitted them to take and carry away sand and grave
from the river bed subject only to non-interference with
navigation, oystering and fishing.? This exception was

1 Section 1. Be it enacted by the General Assembly of Maryland,
That it shal not be lawful for any person to dig, dredge, take ad
carry away any sand, gravel or other material from the bed of the
Potomac river, from its mouth to the uppermost boundary line of
Prince George's county, under a penalty of a fine not exceeding
three hundred dollars, and confiscation of the boat, vessel, dredge
and implements used in digging, dredging and carrying away such
sand, gravel or other material, and imprisonment in the county jal
for a period not exceeding six months, in the discretion of the court:
one-half of said fine and one-half of the proceeds of the sde of
such confiscated boat, vessel, dredge and implements to be paid by
the sheriff to the informer, and the other half to the commissioners
of public schools for the county.

Sec. 2. And be it enacted, That this act shal take effect from
the date of its passage.

Aeproved April 4. 1888.

It shall not be lawful for any person to dig, dredge, take
and carry away any sand, gravel or other material from the bed of
the Potomac River, from its mouth to the uppermost boundary line
of Prince George's County, under a penalty of a fine not exceeding
three hundred dollars, and confiscation of the boat vessel, dredge
and implements used in digging, dredging and carrying away such
sand, gravel or other material, and imprisonment in the county jall
for a period not exceeding six months, in the discretion of the Court:
one-half of said fine and one-half of the proceeds of the sale of auch
confiscated boat, vessel, dredge and implements to be paid by the
Sheriff to the informer, and the other half to the Commissioners of
Public Schools for the county; provided, however, that it shdl be
lawful for any riparian owner of lands bordering on said Potomac
River, or for any person or corporation with whom such owner
shall have a contract in writing for the purpose, or for the agents,
servants or employees of such person or corporation to dig, dredge,
take and carry away sand, gravel or other material from the bed
of said river opposite said lands from high water mark on the shore
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extended in 1906, along with the 1888 prohibition, to apply
to al navigable waters in the State of Maryland.” The
prohibition of 1888 and its exception and extension were
codified in li;57 by Chapter 498, Laws of Maryland 1957,
as Article 27, 8485.

In 1970 the Legislature repealed Article 27, §485, and
replaced it with Chapter 241, Laws of Maryland 1970,
Article 66C, 8718 et seg. <Wetlands Act of 1970). Under
Section 721 of the Wetlands Act of 1970, it is unlawful for
a riparian owner, without a license issued by the Board
of Public Works, to dredge, take and carry away sand,
gravel or other material from the bed of any of the navi-
gable rivers, creeks or branches in Maryland. Bd. of Pub.
Works v. Larmar Corp., supra, page 53.

Mog recently, the Legislature enacted Chapter 792
Chapter 792, as hereinbefore recited, is more restrictive
than the permit procedure of the Wetlands Act of 1970, but
less prohibitive in geographical scope than Chapter 362,
Laws of Maryland 1888.

Potomac Company has filed application for the appro-
priate permits for dredging at the three named sites in
compliance with the Wetlands Act of 1970. Hearings were
held in December 1970 and April 1971. Decision is withheld,
pending this litigation.

The basic conflict here is whether the Legislature by
enacting Public Loca Law, Chapter 792, may absolutely
prohibit anyone, including Potomac Company, from dredg-
ing, taking and carrying away sand and gravel from the
tidal waters or marshlands of Charles County.

bordering on said lands to the outer line of the channel nearest said
shore, subject to the laws of the United States relating to naviga-
tion. And provided, further, that none of the provisions of this
section shal be deemed to interfere in any manner with the pro-
visons of any law of the State of Maryland relating to the taking
and catching of fish and oysters.

"Sec. 2. And be it enacted, That this Act shal take effect from
the date of its passage.
Approved April 7, 1900."

" Chapter 426, Laws of Maryland 1906.
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ISSUES

The issues considered are: (1) whether Chapter 72 is
unconstitutional as a taking of private property for a public
use without just compensation, (2) whether Chapter 72
is a violation of equal protection by an arbitrary dassfi-
cation, (3) whether Chapter 792 is a violation of Article
I11, 833 is a specia law for which a general law, the We-
lands Act of 1970, is already enacted, and (4) whether
Chapter 792, as a penal statute, is unconstitutional as too
vague and indefinite.

D

Chapter 792 is a legitimate exercise of the police power
by the Legislature to regulate and restrain a particular
use, that would be inconsistent with or injurious to the
rights of the public, of property within the control of the
State. Such regulation and restraint is not an uncongtitu-
tional taking of private property for public use without just
compensation, as prohibited by the Fourteenth Amendment
of the United States Constitution and Article 23 of the
Declaration of Rights of the Constitution of Maryland.

An early Massachusetts case, Commonwealth v. Tewks-
bury, 11 Met 55 (1846) responds on point. In Tewksbury,
the Legislature enacted a statute similar to Chapter 792:

"Any person who shall take, carry away or remove,
by land or by water, any stones, gravel or sand, from
any of the beaches in the town of Chelsea, excepting.
"& C,' shall, for each offense, forfeit a sum not exceed-
ing twenty dollars, to be recovered, by complaint or
indictment, in any court of competent jurisdiction.”

This statute, as does Chapter 792, asserts an absolute pro-
hibition on the taking, carrying away or removing of sand
and gravel. Both are limited to single areas, Chelsea ad
Charles County respectively, and both apply penal mone
tary sanctions for violations. In addition, the facts in Tewks-
bury and the case at bar are similar in that in both cases
the statutes chalenged were mere revisions of former
statutes on the same subject.’

* S Footnote 1 and commats referred to.
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The riparian owners in Tewksbury raised two issues ex-
presdy decided upon by the Court. They asserted that as
riparian owners in fee. the statute was not meant to apply
to them. Secondly, the defendants alleged ". . . if the statute
did so prohibit the owner, for any purpose of public bene-
fit, from taking gravel from his own land, it was a taking
of the land for the public use . . ." without compensation,
in violation of the Massachusetts Declaration of Rights and
that inasmuch as the statute did not make provision for
compensation, it was unconstitutional and void. Page 55.

The Court denied both arguments, holding that the stat-
ute applied to "any person™ in the absence of any ground
to imply an exception, and that the statute was not a
taking, but a just and legitimate exercise of the police
power of the Legislature. Briefly, the Court found that
whether or not the means adopted by the Legislature were
proper or even constitutional, or within the powers of the
Legislature, the unambiguous intent of the Legislature was
to apply the statute to everyone.

In the case a bar, the language of Chapter 792(b) is
clear that its prohibition applies to "any person” violating
its provisions.

The Court in Tewksbury responded to defendant's con-
tention that the statute was not a taking of property for
public use:

"All property is acquired and held under the tacit
condition that it shall not be so used as to injure the
equal rights of others, or to destroy or greatly impair
the public rights and interests of the community;
under the maxim of the common law, sic utere tuo ut
alienum non laedas. When the injury is plain and
palpable, it may be a nuisance at the common law, to
be restrained and punished by indictment. As where
one bordering on a navigable river should cut away
the embankment on his own land, and divert the water-
course so as to render it too shallow for navigation.
But there are many cases where the things done in
particular places, or under a particular state of facts,
would be injurious, when, under a change of circum-
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stances, the same would be quite harmless. As the use
of a warehouse for the storage of gunpowder, in a
populous neighborhood, or for the storage of noxious
merchandise, or the use of buildings for the carrying
on of noxious trades, dangerous to the safety, hedth
or comfort of the community. Whereas, in other Stua
tions, there would be no public occason to restrain
any use which the owner might think fit to make of
his property. In such cases, we think, it is competent
for the legislature to interpose, and by positive enact-
ment to prohibit a use of property which would be
injurious to the public, under particular circumstances,
leaving the use of similar property unlimited, where
the obvious considerations of public good do not re-
quire the restraint. This is undoubtedly a high power,
and is to be exercised with the strictest circumspec-
tion, and with the most sacred regard to the right of
private property, and only in cases amounting to an
obvious public exigency. Still, we think, the power
exists, and has long been exercised in cases more or
less analogous." Pages 57-58.

A change of circumstances as hypothecated in Tewks-
bury prompted the Maryland Legislature to enact Chapter
792. Dredging which has been prohibited and permitted
at various times and to differing degrees in Maryland is
now prohibited by Chapter 792 in a manner which the
L egislature deemed necessary to protect the public wefare.
This court does not question the Legislature's wisdom.
Cohen v. Bredehoef, 200 F. Supp. 1001, 1005 (1968) ad
cases cited therein.

Since Tewksbury was decided in 1846, the Supreme
Court has refined the limits of the police power and fasht
ioned appropriate tests. In Cohen v. Bredehoeft, supra, the
Court said, at page 1005:

"An exercise by the State of its police power is
presumed to be valid when it is challenged under the
due process clause. Bibb v. Navajo Freight Lines, 30
U.S. 520, 529, 79 S. Ct. 962, 3 L. Ed. 2d 1003 (1959). A
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party attacking an ordinance on this basis has the
burden of establishing its invalidity beyond reasonable
doubt. Sandard Oil Co. v. City of Gadsden, 263 F.
Supp. 502 (1967 1."

In due process questions in which there is an alleged
taking without compensation, the first consideration is
whether the statute is a taking by eminent domain requir-
ing compensation, or a regulation of use under the State
police powers.

Chapter 792 is a regulation of use under the State police
powers. In Goldblatt v. Town of Hempstead, 369 U. S
50, 82 S. Ct. 987, 8 L. Ed. 2d 130 <1962), the Supreme
Court analyzed a fact pattern similar to that of the case
at bar, except that it entailed pit excavation and dredging
rather than dredging of State wetlands. In Goldblatt, the
Court held that eminent domain was inapplicable. Citing
Mugler v. Kansas, 123 U.S. 623, 668-669, 8 S. Ct. 273, 31
L. Ed. 205 (1837), the Court said that a prohibition simply
upon the use of a property for purposes that are declared
by valid legislation to be injurious to health, morals or
safety of the community, cannot be deemed a taking or an
appropriation of property for public benefit. The Court
went on to say that the owner could continue to use his
property lawfully and that the owner could sell his prop-
erty. The Court admitted that there were possible situa-
tions where regulation is so severe that it constitutes a
taking, but that the burden is on the challenger of the
statute, and the burden had not been met.

Potomac Company cites State v. Johnson, 265 A. 2d 711
Maine (1970), as a case in w'hich, under the Maine Wet-
lands Act, the Court held that denial to a dredging company
of a permit to fill marshlands was an unconstitutional
taking of private property without compensation. Potomac
Company reasons that if denial of a permit is a taking,
then absolute prohibition certainly is a taking.

Sate v. Johnson is inapplicable. The Court limited its
holding to the "facts peculiar to the case". The case at bar
is not concerned with a legislative sanction of dredging in
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Charles County with an administrative permit procedure.
Rather, the case at bar is a legislative prohibition. Chapter
792 was enacted less than a year after the Wetlands Act
of 1970, and was intended to be more restrictive than the
Wetlands Act of 1970. Finally, Sate v. Johnson is not the
law in Maryland. Bd. of Pub. Works v. Larmar Corp.,
supra, pages 54-55.

Looking to the language of Chapter 792, it is a prohibi-
tion limited to dredging sand, gravel or other aggregates
or minerals. This is a limitation upon a use of a property,
not a taking. Chapter 792 is a valid exercise of the police
powers. It is within the purview of the police powers for
the State to preserve its exhaustible natural resources.

In Zabel v. Tabb, 430 F. 2d 199, 203-204 (1970), a cae
involving the right of the Army Corps of Engineers to
deny a permit to fill tidelands in Boca Ciega Bay in S.
Petersburg-Tampa, Florida, the U. S. Court of Appeds,
Fifth Circuit, discussed the importance of the environment
and the effects of dredging:

"In this time of awakening to the reality that we
cannot continue to despoil our environment and yet
exist, the nation knows, if the Courts do not, that the
destruction of fish and wildlife in our estuarine waters
does have a substantial, and in some areas a devastat-
ing, effect on interstate commerce. Landholders do not
contend otherwise. Nor is it challenged that dredge ad
fill projects are activities which may tend to destroy
the ecological balance and thereby affect commerce
substantially."®

In U. S v. Moretti, Inc., 331 F. Supp. 151, 156158, D.C,
Florida (1971), the Court explains the importance of wet-
lands to the sustenance of wildlife, fish and loca vegeta
tion. It then discusses the devastating effects upon them by
the dredging of those wetlands. The opinion recites Justice
Holmes in Sate of New Jersey v. State of New York, 283
U. S. 336, 342, 51 S. Ct. 478, 75 L. Ed. 1104, 1106 (1931):

® While this is a commerce clause argument, the Court's recogni-
tion of the importance of environmental protection is impelling.
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"A river is more than an amenity, it is a treasure.”

The U. S. District Court, sitting in Maryland in Corsa v.
Tawes, 149 F. Supp. 771, 774 (1957). a case prior to the
recent increase of public recognition of the degradation of
our environment, has said:

"It is said that natural factors, beyond the control
of man. such as weather, currents, and salinity, pre-
dominantly determine the abundance of fish, and it is
the plaintiffs' insistence that the amount of menhaden
withdrawn by fishing, regardiess of the means em-
ployed, is infinitesimal in relation to the present men-
haden population. Though there doubtless are differ-
ences of opinion among experts as to this and as to
the need for an effectiveness of specific conservation
measures, we cannot close our eyes to the manifold
illustrations of experience, where man's over-exploi-
tation has sharply diminished or even extinguished
the supply of natural resources, wild game, and fish.""
(Emphasis added, i

A few paragraphs later the Court went on to hold: "That
a natural resource is subject to injury by causes beyond
man's control is not a sufficient reason for us to require the
State to refrain from such measures as may reasonably be
taken to prevent unnecessary depredations by man."

The current trend is for courts to consider the preserva-
tion of natural resources as a valid exercise of the police
powers. To determine the validity of a statute as an exer-
cise of the police powers, the Supreme Court in Goldblatt,
supra, page 134, citing Lawton v. Steele, 152 U. S. 133 14
S. Ct. 499, 38 L. Ed. 385, 388 (1894s set forth a three-
pronged rule (1) that the interests of the public generally,
as distinguished from those of a particular class, require
such interference; (2) that the means are reasonable

® Corsa dealt with the prohibition of the use of purse nets to catch
menhaden fish. It is strikingly similar inasmuch as Potomac Com-
argues that its dredging sites are infinitesma in relation to

the rest of the Potomac River.
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necessary for the accomplishment of the purpose; and (3)
that the means are not unduly oppressive upon individuals.

Chapter 792 is not in violation of the Lawton rule. Chap-
ter 792 does not benefit a particular class; rather, it bene-
fits all citizens of Maryland. The means utilized are reason-
ably necessary in light of the potential harm as tedified
to at trial by experts for both parties.

It has already been noted that the sites in question
support such species of fish as herring, American shad.
hickory shad, striped bass, white perch and el perch,
among others. These fish are sources for commercial fig+
ing and sport fishing throughout Maryland. The testimony
is undisputed that dredging would irreparably destroy the
immediate marsh habitat, converting it into a deep-water
habitat. Consequently, those anadromous fish which spavn
in shallow waters and which instinctively return each year
to the same spawning areas would be deprived of such
spawning areas with a concommitent loss of the benefits
of their reproductive process.

There was testimony that rare native vegetation at
Mattawoman Creek would be destroyed by these particular
dredging operations. Dredging increases the water's turbid-
ity. Turbidity is the suspension of dirt particles in the
water. A high turbidity reduces the amount of sunlight
which reaches acquatic plants, which through photosyn-
thesis produce oxygen for fish. The plants themselves are
a food source for fish which would be reduced both due
to the failure of plants to reproduce and by the smothering
of plants by dirt particles.

Testimony also showed that Mattawoman Creek supports
a declining but still substantial wildlife which would be
frightened away by dredging noises as well as driven avay
by a loss of an accessible food supply. At Craney Idand
the diving ducks would be unable to readily retrieve ther
food fifty feet below the surface.

Potomac Company argues that the Wetlands Act of
1970's permit procedure is a less drastic protective step
which would fully protect the State's interests, and that
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Chapter 792 deprives it of a procedural hearing. The Leg-
islature has declared, by Chapter 792, that the State's
interests are best protected by a total prohibition of dredg-
ing of the State wetlands of Charles County. This court
will not pass upon the Legislature'swisdom. A & H Transp.,
Inc. v. Baltimore, 249 Md. 518, 528 (1968) and cases cited
therein; Cohen v. Bredehoeft, supra.

Potomac Company argues that Chapter 792 is unduly
oppressive in that the loss it will sustain — the right to
conduct a lawful business and the right as owners in fee
to use its non-tidal lands and marsh freely, subject only to
reasonable restrictions — is too great a loss in relation to
the public benefits protected by Chapter 792.

This argument is without merit. Chapter 792 only re-
stricts dredging in tidal waters or marshlands of Charles
County, subject to necessary channel dredging for naviga-
tion. Tida waters and marshlands are statutorily defined
as State wetlands. By virtue of the Wetlands Act of 1970
and Bd. of Pub. Works v. Larmar Corp., supra, page 56,
riparian owners are now in the same position as they
were at common law, except that they may resort to the
permit provisions of the Wetlands Act of 1970. Under the
common law, the riparian owner could not himsdf, nor
could he grant a right to another to take sand and gravel
from the waterfront or shore of his land below high water
mark. Potomac Co. v. Smoot, 108 Md. 54, 63-64; Day V.
Day, supra, page 337. In other words, Chapter 792 pro-
hibits what the common law prohibited: dredging, taking
and carrying away sand, gravel or other aggregates or
minerals from State wetlands.

Testimony and evidence demonstrate that all the pro-
posed dredge sites except 30% within Mattawoman Creek
are State wetlands. It is the law in Maryland that unused
riparian rights are not entitled to constitutional protec-
tions so long as they remain unexercised prior to the Leg-
islature's revocation. Bd. oj Pub. Works v. Larmar Corp.,
supra, page 50. Thus the State may regulate State wetlands
which it is charged to protect, Kerpelman v. Bd. o] Public
Works, 261 Md. 436, 445; and the loss to Potomac Company
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is the 30% of potential sand and gravel at Mattawoman
Creek. This loss is not of such magnitude as to justify a
finding that Chapter 792 is an invalid exercise of the State
police power.

(2)

Potomac Company argues that Chapter 792 is a denid
of equal protection in that it prohibits dredging of sand
and gravel from wetlands but does not prohibit the taking
of sand and gravel from inland pit excavations in Charles
County, and aso in that it prohibits dredging sand ad
gravel in Charles County but not in neighboring counties.

Chapter 792 is not violative of the Equal Protection
Clause of the Fourteenth Amendment. In Allied American
Company v. Comm'r., 219 Md. 607, 623, the Court of Ap-
peals, adopting the test established by the Supreme Court
In Lindsley v. Natural Carbonic Gas Co., 22 U. S. 61, 78,
79, 55 L. Ed. 369, 377 (1911), said:

"Except where discrimination on the basis of race
or nationality is shown, few police power regulations
have been found unconstitutional on the ground of
denial of equal protection, which may be what prompt-
ed the Supreme Court to call the equal protection
clause the 'usual last resort of constitutional argu-
ment).' " (citing Buck v. Bdll, 274 U.S. 200, 208, 71 L.Ed.
1000

Rephrasing the Supreme Court in Lindsley, the Court then
declared:

"The constitutional need for equal protection does
not shackle the legislature. It has the widest discretion
in classifying those who are to be regulated and taxed.
Only if the grouping is without any reasonable bass,
and so entirely arbitrary, is it forbidden. Abstract
symmetry or mathematical nicety are not requisites.
The selection need not depend on scientific or marked
differences in things or persons or their relations. If
any state of facts reasonably can be conceived that
would sustain a classification, the existence of that
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state of facts as a basis for the passage of the law must
be assumed. The burden is on him who assails a clas-
sfication to show that it does not rest on any reason-
able basis. Wampler v. LeCompote, 159 Md. 222, 225;
Maryland Coal and Realty Co. v. Bureau of Mines, 193
Md. 627; Tatelbaum v. Pantex Mfg. Corp., 204 Md. 360.
370." (Citations supplied.)

In addition to the cases cited by the Court, more recent
cases include, among others, McGowan v. Md., 366 U. S.
420. 69 L. Ed. 2d 393. 81 S. Ct. 1101 (1961); Rebe v. Sate's
Attorney, 262 Md. 350; Director v. Daniels, 243 Md. 16,
49-50; Creative School v. Bd., 242 Md. 552,

Chapter 792 has an ecological purpose. As has been
shown, the protection of exhaustible natural resources is
a valid exercise of the police powers. The prohibition of
anyone from dredging sand, gravel or other aggregates or
minerals in the wetlands of Charles County is a rational
regulation in light of the potential and real harm caused
by dredging as testified to by experts for both parties.

To substantiate its first argument, Potomac Company
asserts that the case at bar is analogous to the facts in
Beauchamp v. Somerset County, 256 Md. 541, in which the
Court of Appeals invalidated a Maryland statute exempt-
ing from taxes or assessments one of three American
Legion Posts in Somerset County.

Chapter 792 prohibits all dredging in the wetlands of
Charles County by anyone, except necessary channel dredg-
ing for navigation. Chapter 792 was enacted to protect the
wetlands of Charles County; it was not enacted to discon-
tinue the taking of sand and gravel if such taking does
not endanger the protected valuable wetlands of Charles
County. Thus, the different facts in Beauchamp distinguish
it from the case at bar.

In response to Potomac Company's second argument,
that Chapter 792 prohibits in Charles County what is not
prohibited in a neighboring county, the Supreme Court in
McGowan v. Md., supra, page 400, reiterated what it has
previously held: that "the Equal Protection Clause relates
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to equality between persons as such, rather than between
areas, and that territorial uniformity is not a constitutional
prerequisite.”

The burden being upon the party who assails a dassfica
tion, Potomac Company has falled to show that Chapter
792 does not rest on any reasonable basis. Both arguments
put forth by Potomac Company are dismissed.

(3)

Related to Potomac Company's equal protection argu-
ment is its assertion that Chapter 792 is a special law on
a subject for which general legislation has been enacted
and, therefore violates Article I11, 833 of the Congtitution
of Maryland. The general legislation Potomac Company
refers to is the Wetlands Act of 1970.

In Beauchamp v. Somerset County, supra, page 548, the
Court of Appeals, citing Norris v. Mayor & C. L. of Balti-
more, 172 Md. 667, 681-682, defined a public local law as a
statute dealing with some matter of governmental admin-
istration local in character, in which persons outside of
that locality have no direct interest. A special law is
defined as a special law for a special case. The Court cited
Montague v. State, 54 Md. 481, 489 (1880) for the propos-
tion that Article 111, 833 ". . . was to prevent or restrict the
passage of special, or what are more commonly cdled
private Acts, for the relief of particular named parties, or
providing for individual cases.”

In Sate v. County Comm'rs. o] Balto. Co., 29 Md. 516,
520, the Court of Appeals declared:

"The special laws contemplated by the Constitution,
are those that provide for individual cases. Loca lavs
of the class to which the Act under consideration be-
longs, on the other hand, are applicable to all persons,
and are distinguished from Public General Laws
only in this that they are confined in their operation
to certain prescribed or defined territorial limits, and
the violations of them must, in the nature of things, be
local."

See also Cole v. Secretary o] Sate, 249 Md. 425.
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While these definitions are not definitive, Chapter 792
resembles a public local law more than a special law. It
does not provide relief of a particular named party. It is
true that Potomac Company may be the only party affect-
ed by Chapter 792, but if others wished to dredge the
wetlands of Charles County, they too would be prohibited
from doing so. Chapter 792 is applicable to al persons,
but is limited to Charles County because the wetlands
sought to be protected by Chapter 792 are located in Charles
County. Chapter 792 is a valid public local law and is
not in violation of Article 111, 833 of the Maryland Consti-
tution.

(4)
Potomac Company argues that as a statute imposing
criminal sanctions for violations, the terms of Chapter 792

are unconstitutionally vague and indefinite. This argument
IS rejected.

The standard established by the Supreme Court in U. S.
v. Harriss, 347 U.S. 612, 617-618, 98 L. Ed. 989, 996-997, 74
S. Ct. 808 (1954) is: "The constitutional requirement of
definiteness is violated by a criminal statute that fails to
give a person of ordinary intelligence fair notice that his
contemplated conduct is forbidden by the statute.” The
Court goes on to say that if the general class of offenses
to which the statute is directed is not plainly within its
terms but can be made constitutionally definite by a reason-
able construction of the statute, the Court is under a duty
to give the statute that construction. In McGowan v. Md.,
supra, page 400, the Supreme Court declared "people of
ordinary intelligence" to be those in the position of the
challenging parties applying a reasonable investigation
or ordinary commercial knowledge.

Potomac Company limits its challenge to the use of the
word "marshlands” in Chapter 792, arguing that "marsh-
lands' has not been used in any Maryland statute except
Chapter 792. However, "marshlands’ is used repeatedly
without confusion in Kerpelman v. Bd. of Public Works,
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261 Md. 436, 439. It is not stretching the matter too far
to construe the words of Chapter 792, "tidal waters or
marshlands" as tidal waters or tidal marshlands, which are
those lands "affected by the regular rise and fal of the
tide", or "wetlands", as defined in the Wetlands Act of
1970, §719(a).

Potomac Company has been dredging sand and gravel at
least since 1960. Applying the rules of Harriss ad
McGowan, Potomac Company is in a position to know ad
understand with fair notice of w'hat lands constitute tidal
marshlands. Chapter 792 is not unconstitutionally vague
or indefinite.

For the aforegoing reasons, the Court will sign a Decree,
when submitted, declaring that Chapter 792 is a condtitu-
tionally valid public loca law.

/sl MATTHEW S. EVANS,
Judge.

(R. 188) DECREE
(Filed March 3, 1972)

Testimony having been presented by al parties, ad
after final arguments and briefs have been considered and
an Opinion of this Court having been rendered, it is, this
3rd day of March, 1972, by the Circuit Court of Anne
Arundel County, Maryland,

ORDERED AND DECREED That Chapter 792 of the Laws o
Maryland, 1971, is constitutional and hence is in full force
and effect. Plaintiff shall bear the costs of this proceeding.

MATTHEW S. EVANS,
Judge.
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(R. 190-191) ORDER
i Filed March 10, 1972)

It is the 101 h day of March. 1972, ordered that the De-
fendants, their agents, servants and employees are re-
strained from enforcing Chapter 792 of the Laws of Mary-
land, 1971, until either a per curiam decision or opinion is
rendered in the appeal taken by Paintiff to the Court of
Appedls of Maryland, or that appeal is otherwise disposed
o, and it is further ordered that during the pendancy of
that appeal Plaintiff shall only be alowed to dredge in
and on the edges of previously dredged areas of the Green-
way permit area. Plaintiff shall not remove from this area
more than the following amounts of aggregate per month:

March, 1972 40000 tons
April, 1972 .. 60000 tons
May, 1972 . . 69,000 tons
June, 1972 50000 tons

Within ten (10) days after the end of each month Plain-
tiff shall certify to Defendants that amount dredged in the
previous month. Plaintiff shall have the right only within
the month of April, 1972 to dredge the amount of 60.000
tons plus any difference between the amount dredged in
March and the allowable total of 40,000 tons.

Further, Plaintiff shall file with the Clerk of this Court
a bond in customary form, collateral or security approved
by the Court in the amount of $300.00 guaranteeing pay-
ment by Plaintiff of the costs of an appeal in the event
that the Decree of this Court dated March 3, 1972, is
affirmed on appeal or the appeal is disposed of by the Court
of Appeals without a decision having been rendered. Plain-
tiff shall aso file with the Clerk of this Court a bond or
security collateral acceptable to the Court in the amount
of $1000000 guaranteeing payment of $10,000.00 to the
State of Maryland in the event that the Decree of this Court
dated March 3, 1972, is affirmed on appeal by either per
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curiam decision or opinion or the appeal is disposed of
without a decision of the Court of Appeals having been
rendered.

Said bond shall not be deemed payment in full or settle-
ment or compromise or complete compensation for loss of
natural resources to the State of Maryland and shall nat
prejudice in any way the rights of the State of Maryland
to clam additional compensation or payment.

/s - MATTHEW S. EVANS.
Judge.

(T. 1) PROCEEDINGS
Before Hon. Matthew S. Evans.

October 13 and 14, 1971.

(T. 3) (Court) No. 20430 Equity, Potomac Sand ad
Gravel Company v. Gov. Marvin Mandel, Governor of
Maryland, et a. Are counsel ready to proceed?

(Mr. Doyle) Yes, Your Honor. The plantiff is ready.

(Mr. Eastman) Your Honor, on behaf of the Amici, Mr.

Ezrin is on his way from Washington. He has not arrived
as yet.

(Court) Well | think we have on or two preliminary
things here we can dispose. First would be, | think there
IS a motion to strike—

(Mr. Doyle) That's the plaintiffs motion to strike certain
portions of the answer, yes, Sir.

(Court) Yes.

(Mr. Doyle) And filed with that was the motion, or the
answer opposing the intervention by the Amici.

(Court) Correct.

(Mr. Doyle) Those two matters were before Y our Honor,
and an order | believe was signed but the—
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(Court) What happened on that, | was getting ready to
go on vacation the following day and usually when a mo-
tion to intervene is filed, such a motion you have fifteen
days to answer, and eleven days had expired and nothing
had been filed and | was leaving the next day, so | filed
the order and | had no sooner filed it when | received a
phone call  (T. 4) from both sides, and | indicated to —
well, to both sides that | would not file the order, but
| would hold it and give the other side time to answer
the motion and | would hear, and | had planned to dis-

pose of those motions today before proceeding on the trial
of the merits.

(Mr. Doyle) | assumed that to be the case, and since
that time, | think relevant to these pending pleadings is
the fact that some of the counsel for the intervenors have
sent the court a letter, and aso a pretrial brief. So we
answered that letter and hand delivered it to Your Honor
yesterday.

(Court) Yes. Well | have not read the brief. It is here
but | haven't read it.

(Mr. Doyle) Our position is that we tactically, and we
believe legally properly so, wish to keep ecology and en-
vironment out, and | suspect, as your indicate, there may
be some preliminary disposition of that now or the court
may indicate, wish to hear us on the matter, or wish to
advise us as to how we should proceed with the case. As
the plaintiff in the case it was my intention not to introduce
any testimony with regard to ecology and environment,
and if in fact the court ultimately permits such testimony
from other sources then | would hopeto (T. 5) have the
opportunity, of course, to rebut it with proper testimony,
but it's our position at this time, both in support of the
motion to strike and the answer to the petition to inter-
vene, this case does not involve ecology, and for that rea-
on evidence regarding those issues should be withheld
from the record. We have also, and | might just make a
comment about it, so that counsel is apprized. We filed
yesterday a motion to amend the pleadings, amend the
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declaration or the bill of complaint. That motion is not
a substantive factual request. It has to do solely with the
fact that in our research preparatory to this case we found
another Section of the Maryland Constitution which we
would like to call to the court's attention, and at the proper
time make legal arguments in connection with that Section
of the Constitution.

(Court) Yes. Wdll | think we can dispose of that pre-
liminarily aso.

(Mr. Doyle) Alright, fine.

(Mr. Rich) Your Honor, | represent the State of Mary-
land. The Deputy Attorney General is not here yet this
morning. He is with the Attorney General but will be
here in approximately a half hour. | don't know if you
want to hear arguments opposing the motion  (T. 6) at
this time by Mr. Doyle.

(Court) Wl if you all would like to speak to the motion
I'll be glad to hear you, but | think it has to be disposed
of before we can proceed with the case on its merits.

(Mr. Rich) Yes, Your Honor.

(Mr. Doyle) Well since it is my motion | suspect I'm
under the gun to at least give the court some reason why
| believe ecology should not be—

(Court) Yes. Areyou prepared to—

(Mr. Rich) Yes, | am prepared to respond to Mr. Doyle,
Your Honor. | would prefer Mr. Lord being here but |
don't want to take the court's time. | could suggest to
the court that, not to shift the emphasis but the questions
of the Amici is totally related with the motion to strike, and
in fact the motion to strike was made because of the
opposition to the Amici intervention, but—

(Court) 1 think | am aware of that. That's obvious, |
should say.
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(Mr. Rich) But if the court would prefer to go ahead
with the motion opposing the Amici firgt, that might be
better.

I Court) Well as | understand counsel for — isn't here
either.

(T. 7) (Mr. Eastman) Well Your Honor, | am one of the
counsdl for the Amici so | am ready to answer that issue
right now. If you want you can proceed on that but |
would point out that issues are very closely interrelated
and it would appear that as the court decides one issue it
would likewise decide the other one as well. So the two are
tied very much together.

(Court) Yes. | realize it. Are you gentlemen ready to
proceed?

(Mr. Rich) Yes, Your Honor.

(Court) You seem to be the ones that don't have your
cohorts here with you.

(Mr. Doyle) The plaintiff is ready, Your Honor.
(Court) Well suppose we proceed with the motions then.
(Mr. Doyle) Alright, sir.

(Court) Let me get your names straight now. Your
name?

(Mr. Doyle) James J. Doyle, D-o-y-I-e of the Baltimore
Bar. My associate here is Mr. John Jaske, and we are
both of the law firm of Sherbow, Shea & Doyle in Balti-
more. | have with me, and | would like to formally intro-
duce to the court, Mr. Clyde Slease, who is a member of
the Pennsylvania Federal and (T. 8) State Bars and
adso a member of the Bar of the Supreme Court of the
United States.

(Court) Nice to have you with us.

(Mr. Eastman) Y our Honor, | am Thomas B. Eastman of
the Baltimore Bar of the Baltimore firm of Ober, Grimes
and Shriver.
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(Mr. Rich) Your Honor, my nameis Warren Rich. | am a
Special Attorney General for the State of Maryland, and
with me is Henry Lord.

( Court) He will be here.
tMr. Rich) He will be here.
(Court) Well Mr. Doyle, 1 will be glad to hear you.

(Mr. Doyle) Thank you, Your Honor. May it please the
court in this case, when it was filed, the bill of complaint
was, we hope, carefully drawn to attack the constitution-
ality of House Bill 1192, or as it may otherwise be re-
ferred to. Chapter 792 of the Acts of 1971. It was carefully
drawn in the sense that the bill specifically avoided refer-
ences to ecology and environment and that was not hap-
penstance. It was studied on our part. When the petition
to intervene was filed, a review of that petition and the
law supporting it, suggests that the thrust of that petition
to intervene is solely and completely environment and
ecology, and when (T. 9) the answer to the bill was
filed, while it did precede the motion to intervene, it cor
tained in it references to ecology and environment. As the
court has already eluded to, we did not at that time file
a motion to strike that portion of the answer because we
felt we would meet that issue here in the courtroom, but
when the petition to intervene was filed we, of course, then
felt we had to draw the issue in the form of pleadings
which we did. Now the question here is. and we have
filed in support of the motion to strike and the answer
opposing the intervention, a memorandum of points ad
authorities which we think may be of assistance to the
court, but the thrust of it is this. Any reference at al to
House Bill 1192, and we have here the enrolled copy of the
bill which we ‘will introduce into the evidence, but if
court wishes it we can perhaps agree to introduce that
now. Any reference a all to House Bill 1192 shows not
one reference, not one mention, not one specific dluson
to ecology or an environment. In fact when the counsd
for the various opposition parties suggest that this is a
matter involved in the bill they do it solely by infer-
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ence and solely by implication. It's our position that it's
this (T. 10) court's prerogative, and indeed responsi-
bility to try to conclude what the legisative intent of
this bill was, and | would agree with counsel for the
opposition that if the court finds any legitimate legislative
purpose for the Bill then you have at least gotten over
the threshold question as to whether the bill was properly
enacted or not. Now it's our position that in trying to find
the legislative purpose of that bill, you must look to the
legislative history such as exists in order to glean that
legidative intent. Well as Your Honor knows much better
than 1. in Maryland there is no formal legislative history.
We don't have records of the hearings. We don't have'a
congressional record such as exists in Washington, so we
can not go to any formal proceeding of the legislature,
either in the House or Senate to glean that intent. We have
got to look elsewhere for it. Nor can we, and | would like
to make reference to this right now, because in the brief
that was filed with you by the intervenor. an affidavit was
attached signed by the two delegates of the Charles County
delegation stating what they considered the legislative in-
tent to be. It's our position, and since this was just filed
yesterday, we have no brief on it but we will  (T. 11)
be happy to submit cases to you. It's our position that
the law is completely clear, not only in Maryland but else-
where, that no legislator may either by direct testimony
from the stand or by affidavit as was tried here, no legida
tor may testify as to what the legislative intent is or was,
and | think that's obvious. In every one of these cases you
would have a parade of 185 different people coming in
here telling you what they thought their intent was when
they acted on the bill. So it's our position that the only
thing you can look to in order to glean the meaning of
this Bill is the Bill itself and other legislative actions that
took place surrounding this Bill and which may have some
impact on it, and it's for that reason if the court please
that we assert as forcibly as we can that ecology is not a
part of this Bill. First df reference to the Bill makes no
mention of ecology or environment when in fact had the
legislature desired to do so could well have included a
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preamble, as they do many, many times, to the effect that
this was the meaning and real purpose of the Bill. Now
concidentally with that, | think the court should take
notice, and can in fact take notice of this (T. 12) chron-
ology of events. At the very time this Bill was being de-
bated in the legislature the overall wetlands act, the hig
act which controls wetlands throughout the State, hed
just been signed by the Governor, not six months before,
and in fact that Bill, and | can — the preamble to the Bill
clearly states that the purpose of the entire Wetlands Act
was indeed to put the State in the business of striking
proper ecological balances, and the theory and the thrust
of that Bill was that it put the ecologica controls in the
State for the entire State. Now it's our position that ab-
sent any declaration in this Bill that ecology was in fact
the thrust of the Bill, the court certainly can take judicia
notice of the fact that there was no need, no need at al on
an ecological basis for 1192 because the State had com-
pletely acted in the Wetlands Act, and that covered Charles
County as well as any other County. Beyond that, ad
Mr. Lord is not here but | believe Mr. Rich may recal
our agreement, House Bill 1271 in the 1971 session of the
legislature, the one that just passed. It was introduced
on March 15th, 1971 when House Bill 1192 was, | beieve
introduced, three or four days earlier. House Bill 1271
did not pass, but in fact House Bill 1271, which | proffer
now and intend (T. 13) to offer, is a Bill introduced by
the Charles County delegation, the same sponsors of the
Bill that we are under attack here, sent to the Committee
on environmental matters and involved exactly, identically
the same subject matter, that is dredging sand and gravel
in Charles County. That Bill, quite contrary to the thrust
of 1192, says in effect it's O.K. to dredge sand and grave
in Charles County as long as you pay the County or the
State, who ever it is, so much a ton for the material you
take out. So that in fact if you are talking and looking
for whether or not ecological motivations involved any of
these Bills we think you have this chronology that you
can look to to deny ecology to 1192. First the existence
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of the over riding Wetlands Bill, which was designed and
which in its preamble says it is the State's prerogative
and we will cover it for everybody including Charles
County. Secondly, the absolute absence in any regard of
ecology, or mentions of it in House Bill 1192, and findly,
the companion measure introduced by the same sponsors
of a bill which in essence says, the thrust of the Bill is. it's
OK. to dredge—

(Court) That Bill was defeated.

(T. 14 (Mr. Doyle) Yes. s, it was. and | am not sug-
gesting that it had passed. | am only suggesting it as some
evidence by which you can try to determine legislative in-
tent with regard to a companion measure that was put in.
Absent any mention of -ecology in 1192 certainly, reading
the intent of the sponsors together, it seems certain that
1271 says in effect, "We are not too concerned about ecology
in so far as sand and gravel dredging in Charles County is
concerned because we will permit it if you pay us ten cents
aton." Now, the combined weight of these three factors, it
seems to me, absent any specific mention of the phrase in
1192 permits the court to conclude that 1192, whatever its
purpose was, did not involve ecology or environment, and
it is for that reason that we urge the court to deny any evi-
dence in this case on those subjects.

(Mr. Rich) Your Honor, in sticking directly to the words
of the Statute it appears that Mr. Doyle strayed somewhat
far afidd. He has referred to two other Bills, one which is
the law of the State, the general wetlands law, and a Bill
which | am not familiar with and which did not pass last
year. | would say that in support of Mr. Doyl€'s position
he has cited a number of cases which all go to the (T. 15
guestion of statutory construction, and in fact in his argu-
ment he stated that if we want to glean the meaning of
the Bill we must stick to the words of the Bill itsef. The
point of the matter is this is not a case of pure statutory
construction. This is a case filed by Potomac Sand and
Gravel on due process provisions of the Constitution and
on equal protection clauses. It is a case where we have to
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go back, and it's the burden to show if there is a dassfica
tion, if Charles County was carved out, what is the reason
for that classfication. It's an equal protection case. If
there's a denial of due process what is the State's interest?
What is the State taking in fact in the public interest, and
what is it denying to the private corporation? This is a
congtitutional case. Not a statutory interpretation case. |
think that that point is very important. Secondly, | would
say that if the words in the statute itsdlf, tidelands ad
marshes — let me refer to it. Tidewaters and marshlands,
just those two words connote an ecological purpose, because
if you are going to prevent dredging in tidelands or marsh-
lands, there's an absolute purpose behind that Bill, and the
purpose is for certain reasons, and one of the (T. 16) rea
sons is for ecology. Now | would also refer the court to dl
the cases that | know of which have arisen under Section
403 of the Rivers and Harbors Act, or Section 10 which does
not refer to any ecological purpose. So in almost every
dredging case that | know of the question of ecology is
brought up. The question of whether or not in order to
get an Army Corp permit you can go forward with your
burden to show the necessity for dredging. Now there's
no verbatim citation to ecology. It's a question of what is
in the public interest and what is not, and it's al part of
the same law.

(Court) Was there anything you wanted to say?

(Mr. Eastman) Your Honor, | have, on behalf of Amid |
would echo what Mr. Rich has said, that Mr. Doyle hes
on the one hand said that you must merely look at the
law on its face, and then proceeds to recite and refer to
several cases which go beyond, behind the statute, and he
is attempting to do the same thing that he says that we
can not do. 1 would point out that this statute was referred
to the environmental matters committee, and the intention
of it injust reading it over is clearly to protect the ecology
of the area, and just (T. 17) as a matter of the dbvious
affect of the dredging and why there was an attempt u>
stop the dredging, the obvious attempt was not to deprive
Mr. Doyle's client of a right to take the sand and grave
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from there, but in deed to protect the very delicate environ-
mental and ecological balance in this area. Your Honor. |
would have nothing further to add. but | would like to
introduce to the court, Mr. Alvin Ezrin, who is a member of
the Washington, D. C. bar, and also a member of the New
Jersey bar, and is associated with the Washington firm
of Hogan and Hartson.

(Court) Mr. Ezrin, it's nice to have you with us.
(Mr. Ezrin) Thank you, Your Honor.

(Mr. Doyle) If it please the court, just a very brief re-
buttal. Perhaps | — it's obvious | am not making myself
clear at least to my opponents at the other end of the table.
| am not suggesting that what | cited in my memorandum
| am trying to depart from now. The fact of the matter is
that the law does say that you must look to the Bill, and
you must find a legislative purpose for that Bill. As |
understand the law when we attack this statute there are
two prongs to the problem that we face here as the attack-
ers, on the offense. Number one, (T. 18) the question of
the legislative purpose, if any. for the enactment of this
statute, and then once we get past that, a review or a
critique or a dissection of the Bill to see whether or not
what was done for whatever purpose the court finds, was
done in a framework that wasn't arbitrary or in excess of
the police powers of the legislature. Now what | am
saying is simply this, that if the Bill itself is silent in the
question of ecology and if the court has to go to inferences
insofar as the wording is concerned, what tidal waters
mean and what marshlands mean, the court can equally
well look at other legislative pronouncements to determine
whether in fact the legitimate legislative purpose for this
Bill did in fact involve ecology, because there may well
be other reasons for enactment of such a Bill like this. For
example, there may for all 1 know be a nuisance with
regard to the noise of the operation. | don't know. All |
am saying is if the Act itself isn't clear, doesn't clearly
suggest ecology, then the court can look to wetlands. It
can look to other legislative endeavors and activities in
order to determine whether or not ecology should properly
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be in the case. Now the Rivers and Harbors Actis (T. 19
not at issue here and we are not attacking it, so | can't
comment on what happens there. We are attacking this
Bill, and insofar finaly as the Committee on Environ-
mental Matters is concerned getting this Bill, and that in
turn meaning that it means environment and ecology, there
are any number of Bills introduced into the Committee
on Environmental Matters. | just grabbed a handful of
them this morning. Here's a premarital test for marriage,
abortions, a bill requiring uniform charts of accounts at
hospitals. | understand the wholesale produce market m
Baltimore was sent to environmental matters. So that
reference certainly is of no help to the court in trying to
determine the legislative purpose of 1192. But certanly
the existence of the Wetlands Act, a brand new Ad.
where the ink on the Governor's signature wasn't even dry
yet, is some indication as to whether or not the legidature
intended to—

(Court) Yeah, but by doing this you are looking outsde
of the Bill to the act—

(Mr. Doyle) Well 1 am only looking through what the
legislature did and try to glean legislative intent of this
Bill. If — | agree with the court. If in fact you can look
a this Bill and see clearly (T. 20) that ecology is there,
then there's no need to look beyond it. But what | am sug-
gesting is that you can't look at 1192 and see ecology there.
You have got to look elsewhere. The counsel suggest that
one of the places you should ook is to the committee that
the Bill was assigned to to decide what its purpose wes
and if in fact — it need not be, there may be many pur-
poses for such a Bill as this. It's a criminal enactment. |
don't know of any ecological basis for suggesting the en
actment of, or the protection of the ecology resolves soldy
and completely around the enforcement of a criminal law.
The Wetlands Act is not criminal. It's regulatory, and this
Is not a regulatory Bill. It's a criminal Act, and it seems to
me if you are going to talk in terms of ecology and crimind
law together, ecology ought to be well spelled out in the
Bill so the people who are subject to that Bill know in fact
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that that's what they are dealing with. The Bill is not
that clear and | say you can look beyond it to what the
legislature did elsewhere for guidance as to what that Bill
meant.

(Court) Well | am going to deny the motion to strike.
| think that here, as pointed out by — | think in your argu-
ment you looked outside of the Bill itsdf. (T. 21) You are
saying the court should just look at the Bill but you are
referring to everything outside of the Bill. We get into due
process, classification and a number of other situations here
that the court is going to have to consider, and | agree
from — indetermining whether it's a valid or constitutional
Act as to — if it's not ambiguous you look to the terms
of the Bill, true, but | think the court where it's something
of great public interest as this is, the court has the — not
the right, the duty to look why the legislature passed this,
the purpose of it. | think it can look outside of the Bill
and in the argument you have done this. So | will deny
the motion to strike. Now we get to the other half of
thiswhich isreally the right df, the petition of these various
societies that have filed to appear as Amici Curiae to the
court, and they are asking not to participate in the — pres-
ent testimony or cross examination or examination of wit-
nesses, but for the purpose of argument at the end and
aso submitting briefs. Is there anything you would like
to say to that?

(Mr. Doyle) No, sir, | suspect that | have to concede that
the thrust of the objection there wasthe (T. 22) same as
the motion to strike.

(Court) Yes, is there anything you wish to say, Sir.
(Mr. Eastman) No, sir.
(Court) So | will adso permit them to intervene.

(Mr. Doyle) | take it that intervention is in conformity
with the Order that they do not participate in the trial.

(Court) Yes, not to participate in the trial of the case.
That is, at the end they may present any argument or brief
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they wish to, but not participate in the examination of
witnesses.

(Mr. Eastman) Your Honor, we have sent to you a brief
and can this be filed at this time or would Your Honor
prefer to have it filed at the completion of the case.

(Court) Well I am not going to have a chance to read it
right now so it really won't make much difference if you
file it now or later.

(Mr. Eastman) Thank you, Your Honor.

(Court) We are now at the position where we are ready
to proceed with the trial of this case on the merits.

(Mr. Doyle) That's correct. May | ask the court one
guestion before we get into the actual trial—

(Court) Certainly.

(T. 23) (Mr. Doyle) —and it relates to the postion |
now am in in view of the court's ruling. Had the matter
been deferred or had | prevailed on those motions it was
not my intention to introduce affirmatively ecologica type
testimony, but rather to await the State's introduction of
that evidence and then present in rebuttal, my evidence
with regard to that. Now in view of that, the court's ruling
I'm obviously — my rights are preserved in connection with
that ruling, and I now find — | would like some direction
from the court as to whether you feel 1 should now in
view of that ruling present that ecological testimony in the
case in chief or may | still await and — to see whether or
not the State intends to pursue those issues and rebut—

(Court) Does the defense have any feelings in regad
to—

(Mr. Rich) Well Your Honor, | think in light of your rul-
ing Mr. Doyle should proceed the way he would try awy
case. | don't think it is encumbent upon the State to present
their ecology proof and then have Mr. Doyle have the
right to rebut it. | think that he has the burden. He is the
plaintiff in this case, and | would just suggest to him that
(T. 24) we proceed as we would proceed in any other cas
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(Mr. Doyle) My burden, of course, isto present that evi-
dence which | think is relevant to my case and the set back
on the motions doesn't necessarily mean my tactics are be-
ing changed and | just would like to get some indication
from the court that if | choose tactically not to present that
evidence and if in fact it comes in in the defense aspect of
the case whether | will be permitted to rebut.

(Court) Well 1 would think, there hasn't been any delay
after ruling on the motion, but | think the better practice
would be to present your case in chief.

(Mr. Doyle) Alright.

(Court) One other thing we didn't dispose of. You filed
amotion also to amend your declaration. We haven't dis-

posed of that.

(Mr. Doyle) Yes, gir, that motion, if the court will re-
view it or look at it, does only one thing. We made certain
alegations with regard to the reasons why we believe this
Act to be unconstitutional. In subsequent research we felt
that the court also should consider the effect of Article 3,
Section 33 of the Constitution of Maryland, which has to
do with the enactment of specia statutes in areas (T. 25)
where there is already an existing general law. It in no
way involves a factual change. It no way puts the defense,
the defendants in an unfair position. It merely means that
at such time as we file briefs in this case, if the court per-
mits us to do so, that in addition to the denial of due process
and equal protection argument, we would also make an
argument with regard to that Section of the Maryland
Congtitution.

(Court) Do you have any opposition to that?

(Mr. Rich) I haven't seen it, Y our Honor, but if he would
give us a copy | don't think we will object to it.

(Mr. Doyle) We should have hand — we did in fact hand
deliver a copy of the motion to amend and the amended
bill of complaint to the State, and the only thing it changes,
we add one paragraph on page 9 of the bill of complaint,
subsection g.
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(Court) On page 9?
(Mr. Doyle) Yes, sir.
(Court) Would you like to see this copy, the court copy?

(Mr. Doyle) | can show him mine. As| say, it'sjust the
reference to that one Section of the Maryland Constitution.

(Court) And that's the only change?

(T. 26) (Mr. Doyle) Only change, yes, sir. In fact it
won't require any difference in either the presentation of
the case or in the defense to it.

(Mr. Rich) Well Your Honor, as long as we are given
adequate time to prepare a brief on that point—

(Court) Oh, yes.

(Mr. Rich) Fine. We don't want to hinder Mr. Doyle un
duly.

(Court) Well after the case is concluded either sde, if
they wish to present any further briefs they will be given
timeto do so.

(Mr. Doyle) And finally one more preliminary matter if
| might, if the court, please, just submit this—

(Court) I will sign that order right now.
(Mr. Doyle) Alright, thanks.
(Court) Yes?

(Mr. Doyle) The other question, just in order that the
record be complete, | did in the argument on behaf of my
pleadings which the court has just ruled on, not the mation
to amend, but the motion to strike and the answer to the
petition to intervene, | alluded both to House Bill 1192 ad
to the unsuccessful House Bill 1271. | would like to meke
those a part of the record so that if in fact there is ay
further need to consider that issue those two (T. 277
documents will be considered part of the attempt to get the
motions granted.
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(Court) You may file them.

(House Bills 1192 and 1271 filed herewith marked
Plaintiff's Exhibits 1 and 2 on the Motion).

(Court) Now that's only as to the motion?

(Mr. Doyle) Yes, sir, that's only as to the motion and my
intention would be to reintroduce plaintiff's 1 which is the
Bill we are here discussing in the case in chief.

* Opening Statements of Counsel)

(Mr. Doyle) If the court please, prior to calling the first
witness | would just like to indicate that there will be ecol-
ogicad testimony adduced by the plaintiffs which will in
essence be completely opposite to the suggestions Mr. Lord
just gave you in that area, and with the court's permission
| would now like to call the first witness.

(Court) You may.
(Mr. Doyle) Mr. Green, please.

(T. 28) LLOYD F. GREEN, awitness of lawful age, being
fird duly sworn, deposes and says:

(Clerk) Would you please state your full name and ad-
dress? A. Lloyd F. Green, 2133 North Troy Street, Arling-
ton, Virginia, 22201.

DIRECT EXAMINATION
By Mr. Doyle:

1. What's your occupation, Mr. Green? A. | am vice
president and general manager of Potomac Sand and Gravel
Company.

2. Just very briefly what is your educational background
and what, if any, degrees do you hold? A. | graduated in
1930 from Case Western Reserve University with a degree
of bachelor of science in civil engineering. 1941 from Le
high University, master of science in civil engineering.
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3. And subsequent to that education have you been em
ployed by the same entity? A. Yes, upon graduation from
Lehigh I went to work for Dravo Corporation and worked
with them ever since.

4. Where is Dravo Corporation headquarters? A. O-
fices are in Pittsburgh, Pennsylvania.

5. And have you had various assignments in the eng-
neering field with Dravo since that time? A. Yes.

6. Areyou presently in any way connected with Potomec
Sand and Gravel Company, the plaintiff in this case? (T.
29) A. Vice president and general manager.

7. And how long have you held that assignment? A.
Since 1963.

8. And you have been in charge — you are the top dfiox
at Potomac and have been since then? A. Yes, dir.

9. Do you have anyone to whom you report? A. Yes
sir, | report to the vice president, materials, of Dravo Car-
poration.

10. And he is who and where is he— A. Heis Mr. B¢
ward ft. Hyde and his dffice is in Pittsburgh, Pennsylvania

11. By whom are you paid? A. Potomac Sand ad
Gravel Company.

12. Alright, now can you tell me when Potomac Sad
and Gravel Company was first formed? A. Potomac Sad
and Gravel Company was acquired from the Smoot Sad
and Gravel Corporation and the company was formed Janu-
ary 1, 1961 and named Potomac Sand and Gravel Com
pany.

13. Areyou indicating it Was acquired from Smoot or it
was formed in 1961? A. No, acquired from Smoot, pur-
chased.

_ 14. Potomac Sand and Gravel wasin existence? A. Yes
Sir.

15. You say — | am alittle puzzled. You say Potomec
was pur- (T. 30) chased from Smoot? A. Yes, gr.
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16. | think you may be confused. Are you indicating
that — let me ask you this way. Are you aware of Smoot
Sand and Gravel Company? A. Yes.

17. And what is or what was Smoot Sand and Gravel?
A. Smoot Sand and Gravel Company dredged sand and
gravel in the Potomac River and sold it in the District of
Columbia and northern Virginia.

18. And for how long did they operate in that area if
you know? A. According to the records that we have re-
searched from approximately 1905.

19. Until when? A. Until we took over in 1961.

20. And when you say we took over, who was that? A.
Dravo Corporation.

21. And in what guise did Dravo Corporation take over?
A. Thgr set the Potomac Sand and Gravel up as a sub-
sdiary of Dravo Corporation.

22. So what you are testifying is that Potomac took
over Smoot Sand and Gravel in 1961, is that correct? A.
Yes, dir.

23. Alright. Now are you aware or familiar with the way
in which the Smoot Sand and Gravel Corporation con-
ducted its operations in Maryland here? (T. 31) A. Yes,
| am.

24. And could you briefly describe how they conducted
those operations? A. Well they dredged sand and gravel
from the Potomac River using floating dredging equip-
ment, loaded it in barges and distributed it to their mar-
keting area.

25. And when the take over occurred in 1961 by Potomac
what, if any, change occurred in the way in which you
operated? A. We changed nothing.

26. Now you say that there was a purchase effected in
1961, is that correct? A. Yes, Sir.

27. What was it that Potomac purchased? A. Potomac
purchased all the floating equipment, lands, properties, dis-
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tribution plants related to the sale and production of sand
and gravel, and the people, al the people that were ocou
pied doing this thing.

28. And what was the purchase price? A. Five million
dollars.

29. Five million dollars? A. Yes, dir.

30. Alright, now in connection with the acquisition of
Smoots properties could you please tell me what property
rights, 1 am talking now about real property rights,
Potomac acquired in that purchase? (T. 32) A. You mean
al the property?

31. Yes, sir. A. Wel we acquired a distribution plant
in Washington in the Georgetown area. We acquired adis
tribution plant site in Washington on the Anacostia River.
The Oxon Hill property—

32. Before you go further, in connection with those two
properties were they dredging sites or were they just dis
tribution centers? A. These were merely distribution
plants.

33. No material dredged processed there? A. No, gr.

34. Alright, now let's go to the dredging areas that were
acquired in that purchase, will you identify each of those
please? A. There's the area we call the Oxon Hill aea
which consists of approximately 80 acres. The—

35. Whereis Oxon Hill located? A. Oxon Hill is locaed
at — where the Beltway intersects Virginia shore and our
property isjust north of this intersection in an area known
as Fox's Ferry.

36. Which State is in it? A. Maryland.
37. What County? A. Prince George's.

38. Does it border on any navigable stream or river?
(T. 33) A. It borders on the Potomac River.

39. And how sizeable was that— A. Approximately 80
acres.
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40. Alright, now what was the next piece of property
that you acquired? A. The Greenway flats area

41. Where is that located? A. That's located approxi-
mately 2 miles below Marshall Hall on the Maryland side
of the River.

42. In what County? A. Charles County.

43. And could you describe the extent of that property
acquisition please? A. That property acquisition consists
of astrip of land 90 feet wide — | don't have how long it is.
It is several thousand feet long, and another strip 5 feet
wide, approximately seven or eight thousand feet long. The
total length is about 2 miles.

44. And do those strips border on any body of water?
A. The Potomac River.

45. Now did you obtain any other property in this ac-
quisition? A. We obtained, acquired Craney Island area.

46. And would you describe please where Craney Island
is located? A. Craney Island is located in the Potomac
River on the Virginia side of the channel, of Mason's Neck.

(T. 34) 47. Atthetime of the acquisition what size prop-
erty did Potomac acquire? A. Our records show this to
be a 20 acre piece of property.

48. 20 acres? A. Yes, Sir.
49. In actuality is it in fact 20 acres? A. You mean—

50. If I went out there today would | see 20 acres d—
A. No.

51. What would | see? A. A couple of trees sticking out
of the River.

52. And what County is that in? A. Charles County.

53. Alright, now what other property did you acquire?
A. We acquired what we call the Mattawoman tract which
is up the Mattawoman Creek approximately 6 river miles
from the mouth of the Mattawoman Creek.
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54. Now how sizeable is that tract? A. Wdl it's about
1100 acres now.

55. And does it border on any navigable stream or river?
A. Mattawoman Creek.

56. What County does it liein? A. Charles County.

57. Now did you acquire any other property in this ac-
quisition? A. No, sir.

58. Wdll isn't it a fact, just to complete the record, you
aso (T. 35) got property in Virginia, or certain dredging
rights in Virginia? A. Dredging rights in Virginia but
there were no property ownerships there.

59. Now at the present time is there any dredging ac-
tivity being undertaken at Oxon Hill? A. No, sir.

60. What is the situation there insofar as dredging sad
and gravel is concerned? A. That area is — has bemn
pretty well dredged out. There is some fine sand remain-
ing in the area but it's of a type that is not marketable in
our present market so we haven't bothered to take it out.

61. So if — and that lies where? A. In Prince Georges
County just at the Woodrow Wilson bridge.

62. Now as | understand your testimony, Mr. Green, the
Potomac then has land holdings, three land holdings in
Charles County, is that correct, sir? A. Yes, Sir.

(Mr. Doyle) May it please the court, at this time | would
like, just so the record is complete, to introduce Deeds to
those three Charles County tracts. | understand the origi-
nals of those Deeds are in the files in Pittsburgh. | have
attached those to the Bill of Complaint. (T. 36) | have
here photostatic copies of the Deeds showing the owner-
ship in the tracts at Greenway, Mattawoman and Craney
Island, and | would only introduce them for the purpose
of showing the ownership. | don't believe they are at issue
in any degree and | would hope the State would stipulate
that | can introduce the photostats.

(Mr. Rich) Your Honor, we can't stipulate that there's
no issue involved in the tract. There is an issue that has
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been called to our attention, and we can not stipulate to
ownership, especially with regard to the Mattawoman
tract.

(Mr. Doyle) Well may | ask, sir, are you contesting our
entire ownership of Mattawoman?

(Mr. Rich) No, I am not. | am contesting 423 feet of
your waterfront but | would say to the court that they cer-
tainly can be introduced for the purpose or the fact that
these are the Deeds that were received by Potomac Sand
and Gravel. We would stipulate to that. We do not stipu-
late to the efficacy of the Deeds themselves.

(Mr. Doyle) | think you will find that this is the (T.
37) difference without a distinction, Your Honor. The fact
of the matter is, | believe the State would concede too,
that notwithstanding the question of this particular tract,
Mr. Rich calls into account here, the fact of the matter
is that the factual and legal issues in connection with the
constitutionality of House Bill 1192 can be resolved with-
out having to go into the question of the title to that one
tract of land, isn't that so? At least | understood that to
be so the other day.

(Mr. Rich) Well Mr. Doyle, | agree to that but we are
not going to stipulate to ownership.

(Mr. Doyle) | am not asking you to. | just want to put
these Deeds in to show that we do have ownership of
land—

(Court) He said he was willing to stipulate that these
Deeds are the ones you received for the property, is that
correct?

(Mr. Rich) Yes, sir, | just want to avoid any—

(Court) Do you wish to mark the ones you have filed
with the bill?

(Mr. Doyle) Yes, sir, | would prefer that.
(Court) You are offering what, two?
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(T. 38) (Mr. Doyle) | am offering three Deeds redly.
One Deed dated December 30th, 1960 between Smoct
Sand and Gravel, grantor, and Potomac Sand and Gravel.
grantee. A second Deed dated March 6,1964 between George
P. Jenkins and Mary B. Jenkins and Frank A. Susan ad
Clarece Susan, grantors, and Potomac Sand and Grave,
grantee. Those Deeds evidence the ownership at Maita
woman and at Greenway flats. | would introduce a third
Deed dated December 30, 1960 betwen Louis E. Smoot and
Ann H. Smoot, grantors, to Potomac Sand and Grave,
grantees, and that evidences the claim of ownership at
Craney lIsland. In connection with the title dispute, the
guestion of title that has been raised here | would only
ask the court that if in fact it becomes relevant to the
issues that you are asked to decide | will at that time
introduce whatever evidence that is necessary to attempt
to clear that up. | don't want to start to try a title case
here though—

(Court) | don't think that probably will be necessary.
This would either just increase or decrease the amount
of land, is that correct?

(Mr. Doyle) Exactly, Your Honor. Yes. The total amount
—total land holding at Mattawoman (T. 39) is some deven
hundred acres. This dispute would increase or it would
decrease that perhaps as much as four hundred front fet
but only some eight acres, and the fact of the matter is
the type of holding would be the same—

(Court) | don't think the question of title is going to
come into it. | — at least | don't think so at this point.

(Mr. Doyle) | hope not, sir. If it does | will then intro-
duce whatever evidence the court thinks is necessary.

(Deed dated 12/30/60 filed herewith marked Plan-
tiff's Exhibit No. 1)

(Deed dated 3/6/64 filed herewith marked Plain-
tiff's Exhibit No. 2.)

(Deed dated 12/30/60 filed herewith marked Plain-
tiff's Exhibit No. 3.)
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63. Now in connection with your properties, particularly
those lying in Charles County, Mr. Green, would you de-
scribe for me the situation insofar as dredging is concerned,
dredging of sand and gravel, that now prevails at Green-
way Flats? First of all, do you still own that tract? A.
Yes.

64. And has that tract been dredged over the years?
(T. 40) A. Yes, it has.

65. When did you begin dredging there? A. Well we —
that had been dredged before we came here by the Smoot
Company, and we have been dredging there pretty regu-
larly since 1961.

66. And can you estimate roughly how much material
you have removed from Greenway in that time? A. From
'61 to the present time we have moved about — removed
about 7.7 million tons of material.

67. Is there any estimate at the present time of the
reserves of sand and gravel at Greenway Flats? A. We
estimate that there's a million tons left there.

68. A million tons? A. Yes, sir.

69. And assuming existing production volume how long
would it take to exhaust that million tons at Greenway?
A. Rule of thumb we sell a million tons a year.

70. So if you— A. If we worked there and only there
it would be exhausted in approximately a year.

71. Now let'sreview the situation that prevails at Matta-
woman tract. Do you still own that tract? A. Yes, sir.

72. Has there ever been any dredging undertaken at
Mattawoman? A. Yes, sir, there has.

73. When was that? (T. 41) A. Let's see. We dredged
over therein 1964 and alittle bit in '65.

74. And how much, approximately how much material
was removed at that time? A. Approximately 345,000
tons.
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75. Since then has there been any dredging conducted
in your tract there? A. No, gir.

76. What reserve of sand and gravel do you estimate
exists there? A. We estimate about 10 million tons there.

77. Now insofar as Craney Island is concerned do you
still own that? A. Yes, Sir.

78. And has that ever been dredged? A. | understand
Smoot had dredged in there before we were here. Thetime
and the amount | have no idea.

79. But insofar as Potomac Sand and Gravel is concerned
you have never done any dredging there? A. No, Sr.

80. Have you ever attempted to make an estimate of the
reserves there? A. Yes, our geological estimate of the
reserves there is approximately five and a half million tons.

81. Now these holdings that you have testified Potomac
owns in Maryland are those holdings taxed by any State
or loca (T. 42) subdivisions? A. Yes, dir.

82. And how are they taxed, in what way? A. Wel we
pay County taxes on the property. We pay a corporation
State income tax in Maryland, Virginia, and D. C. Federd
income tax and personal property taxes.

83. And has Potomac paid those taxes as they are levied?
A. Yes, sSir.

84. Now just so the record will be clear and the court
will have some grasp of the situation can you tell me what
the 1970 tax bill was for Greenway? A. $176.67.

85. And what was the 1970 tax bill for Mattawoman®
A. $1126.61.

86. And the tax bill at Craney Island? A. $4853.

87. Are those representative of the tax bills in prior
years essentially? A. Well percentage wise the taxes in
creased considerably from — in the ten years we have bean
there.
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88. Is it fair to say those would be the maximum figures
that have been assessed in taxes on these various proper-
ties? A. Yes, that is the maximum.

89. Alright, now Mr. Green, could you please describe
to the court the size of Potomac, its operational size, the
number (T. 43) of employees, things of that kind? A.
Well we employ about 105 employees. We operate two
floating dredges. Coupled with those dredges we operate
approximately 70 barges, and we generally operate three
tug boats to transport our material by water, and then we
have, plus a distribution plant in Washington.

90. Can you break down for me please, in rough esti-
mates if that's the best you can do, how those 105 employees
are distributed between your various locations? | am talk-
ing now between Maryland and the District of Columbia
and Virginia, can you in any way estimate how many you
have at each place? A. Well we have one dredge work-
ing in Maryland which employs 12 people, and another
dredge working in Virginia which employs 9 people and
then the remaining employees are operating the tug boats
in and out of Maryland and the District of Columbia, and
then the remainder in the distribution plants and our
offices, the salaried personnel.

91. Alright now since — as | understand it in 1961 you
dso took over whatever floating equipment that Smoot
was then operating. Did you continue to operate that equip-
ment? A. Yes, we just continued to operate things as
they were.

92. And in the ensuing years have you made any changes
inthat equipment? A. Ohyes, sir.

93. And what have the nature of those changes been, can
you tell us, (T. 44) so far as the dredging equipment
is concerned? A. Waell the floating dredging equipment
that we acquired from Smoot was very old, wooden
hulled equipment, of course which is not much good this
day and age, and being as old as they were it was hazard-
ous equipment. So we — our first aim at Potomac was to
modernize or replace that elderly wooden hazardous float-



E. 8

ing equipment. So we first introduced a second hand
dredge, although it was a similar type dredge to those
which Smoot operated. It was steel hulled and much more
workable in the Potomac River. Then in '65, and that
allowed us to get rid of one of their dredges. Then in '65
we built another floating processing plant or dredge of a
different type. This was more modern. | mean, we diesd-
ized this and this became — it was diesel electric, a floa-
ing steel hull with modern equipment, and this dlowed
us to retire the remaining Smoot floating dredging equip-
ment, and now we move along with these two pieces of
equipment.

9. In connection with these equipment replacements,
what, if any, effect did that replacement have on the noise
level at which the dredges operate? A. Well in going
to the clam shell type dredge one of our considerations
was the noise level because the bucket, in this bucket type
thing the clanking of the chains has been one of the com
plaints that we have been getting, so we were able to
eliminate that particular complaint by going into a dam
shell (T. 45) type, and secondly by going to oil instead of
coal which we had on the other dredges why we dimi-
nated the smoke problem with our new piece of equip-
ment, and since that time we have also eliminated the
coa from the other piece of equipment and converted it
to ail fired, so we have eliminated that problem.

95. Alright, now Mr. Green, | have asked you to bring
with you and | suggest that you refer to whatever records
you have there, can you give us what the production vol-
ume of Potomac would be, the projected production volume
for 1971 in both tonnage and in dollars? A. Wdl our
latest projection for '71 shows that we should have a
gross revenue of $2111,000.00. We should sell $769000
tons of sand and gravel, and 91,000 tons of stone, the
combination of those products making up this goss
revenue.

96. And for comparison purposes would you please tes
tify as to what the actual production figures were in 1970?
A. The actual production figuresin 70, our gross revenue,
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$1,870,000.00. Production tons, 740,000 tons of sand and
gravel, and 81,000 tons of stone.

97. There is some discrepancy there. Is there any expla-
nation for why '70 was lower than 71? A. '70. sir. was the
lowest year we have had since we have operated this
company because of the economic situation in the area.

(T. 46) 98. Is it your testimony then that 1971 is a more
normal type year? A. Yes. 1971 is back about — around
'69, and moving more at what we consider our normal
market in this area.

99. Now | would like to elicit from you some testimony
concerning the affect on your operation, if Chapter 792 is
put in effect. As you know the law was supposed to have
taken effect on July 1 of this year, and the effective date
was stayed by a special order of this court pending the
outcome of this litigation. In those — first off, what are
your peak production months insofar as dredging of sand
and gravel is concerned? A. Generally July through
August are our peak sales months.

100. Through August or through October? A. Through
October, | am sorry. July through October.

101. Alright, now would you look at your production
figures and tell us what your production was during the
months of July through October of thisyear? A. At Green-
way or—

102. | am talking about your present dredging operation
in Charles County? A. In July we produced from the
Greenway area 68,000 tons of sand and gravel. August,
73,000, and September, 55.000 tons of material.

(Court) 55? (T. 47) A. 55.

103. You don't have the October figures available yet?
A. No, sir.

104. Alright what was the total production then for those
three months? A. That would be about 196,000.00.

105. Tons or dollars? A. Tons.
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106. Alright, now insofar as gross revenue is concerned,
what gross revenue would that have meant to Potomac
had it been lost? A. | would estimate approximately
$475,000.00.

107. And are you able to estimate in any way the gross
profit that would have meant? A. No, sir, | can't do that
here.

108. Who would do that? A. Our comptroller would do
that.

109. Alright, now Mr. Green, you have as | understand it
been active in the Potomac operation since 1963. Are you
generally aware of the dredging business in Maryland in
sofar as sand and gravel is concerned, and the sand and
gravel business in general? A. Generally so.

110. Can you tell me whether or not there are any other
dredgers of sand and gravel presently operating in Charles
County? (T. 48) A. There are no other dredgers of sand
and gravel in Charles County.

111. Do you know of any other dredgers of sand ad
gravel in the State of Maryland? A. No, sir, | do not.

112. Do you know of any companies which dredge any
aggregate or material in Maryland? A. Yes.

113. Can you tell me what that company is and what it
dredges? A. The C. J. Langenfelder Company dredges
oyster shells.

114. Do you know where they dredge? A. Somewhere
in the Chesapeake Bay. | don't know—

115. Alright, now insofar as the sand and gravel business
is concerned are there any sand and gravel companies
operating in Charles County other than yours? A. Yes
there are.

116. And what are the nature of those companies? A.
Those companies all operate ashore, dry land pit operation.
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117. And how would they obtain their material? A.
They would dig it from the banks, process it ashore and
deliver it to their market by truck.

118. How many of those companies are there in Charles
County? A. Well | know of two.

119. What are they? A. Charles County Sand and
Gravel and Buffdo Sand and (T. 49) Gravel Company.

120. And insofar as the State in general is concerned are
you of your own knowledge aware of other sand and gravel
companies operating in the State? A. Oh, yes, sir.

121. It's your testimony that they all operate out of land
pits? A. Yes, sir.

122. Can you estimate roughly how many such companies
there are? A. | would say twenty, twenty five probably.
| don't know really.

123. Now you have testified about the production levels
for the three months of this year, have you ever in the
course of your years in the business experienced an in-
ability to supply customers? A. Yes, we have.

124. And can you please tell us what the effect of that
inability to supply the customers is insofar as your com-
pany is concerned?

(Mr. Rich) Your Honor, | object to that question. We
are dealing here with many causes of their inability to

supply. | don't see how that is at al relevant to the case
before us.

(Court) | think you would have to qualify why — what
the inability was.

125. Alright, for what reasons were you otherwise un-
able to supply (T. 50) customers? A. Wdl we might
have had a major breakdown. We might have had weather
problems that meant we couldn't dredge and during this
period why our surge piles would be eliminated.
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(Mr. Doyle) If the court please, | am just trying to
develop the fact that if the Statute goes into effect and
they are — for that reason as opposed to any other reason
unable to supply customers what happens to those custo-
mers insofar as the company is concerned. Just to show
that there's a continuing loss. When they lose the customer
he is gone.

(Mr. Rich) Your Honor, the market conditions at the
time that he is speaking of play a very important part. The
market, of course, is a fluctuating thing. What happened
two years ago when there was a failure to supply hes
absolutely no relevance, only what happened in 1971. The
markets differ. The man just testified that in 1970 that the
market was different than it was in 1971, nor does the man
qualify for an economist.

(Court) | think you have gone far enough in that. |
mean, the court is aware that if they are blocked from
operating in Charles County they  (T. 51) certainly can't
get any sand and gravel from Charles County.

126. Now Mr. Green, you testified that the Oxon Hill
property was completely dredged, is that correct? A. Yes
Sir.

127. When was that dredging completed? A. '63.

128. And is it not a fact, sir, subsequent to '63 you did
seek from the State authorities dredging permits in that
area? A. Yes, Sir.

129. And when were those dredging permits sought? A.
Oh, '69.

130. So that there will be no misunderstanding as to why
that occurred could you please describe why it was you
sought dredging permits in the area where it had been
completely dredged? A. Yes, sir. We had been trying
to sell that property for the last several years and during
that period of time we had had a number of inquiries on
the property, all of which had not developed in a sde for
onereason or another. So we thought we would go ahead
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and apply for a dredging permit and attract some attention
to this property and possibly have a potential purchaser
come forward.

(Mr. Doyle) If the court please, | only offer this testi-
mony because in prior, in preparation for the (T. 52)
case the State evidenced some interest in the renewal of
the dredging permit after the area had been dredged.

131. Now Mr. Green, since you have been in charge of
the Potomac Sand and Gravel in 1963. have you received
complaints with regard to your operation? A. Yes, we
have.

132. Over that period of time? A. Yes, we have.

133. Can you please describe the nature of the kind of
complaints that you have gotten? A. Well we have re-
ceived noise complaints, smoke complaints and a complaint
relative to break away equipment.

134. Now with regard to the noise complaints how often
do you received those complaints? A. Oh, | would judge
two to five a year.

135. Over the course of time from '63? A. Yes.

136. And insofar as the smoke complaints you received
how many of those would you estimate that you received?
A. They were not nearly as frequent as the noise. Maybe
one ayear. Some years none.

137. Alright, now in connection with the equipment
break away how many instances of that were there? A.
| recall one back in '64 or '65.

(T. 53) (Mr. Rich) Your Honor, this is sdlf serving testi-
mony. | think Mr. Doyle should establish a base for the
knowledge.

(Mr. Doyle) He can cross examine on all of this, Your
Honor.

(Court) Well heis president, or vice president and man-
ager | imagine he should know.
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(Mr. Rich) Alright, excuse me, Your Honor.

138. Now other than those sources of complaints have
you received any others with regard to the general opera
tion and any adverse effect it may or may not have had
on the ecology of rivers or the streams? A. Not that |
recall, sir.

(Mr. Doyle) Witness with you.

(Mr. Rich) | think, Your Honor, if 1 might, | think it
would clarify a lot of the issues here, | have a map pre-
pared and | can refer to it. It's a quad sheet with penciled
areas in it which you can see exactly what we are taking
to.

(Court) You have it prepared?
(Mr. Rich) Yes, it's all prepared.

(Mr. Doyle) Your Honor, the plaintiff has no objection
to that as it appears.

(T. 54 CROSS EXAMINATION
By Mr. Rich:

1. Now Mr. Green, | am a little bit confused about the
areain Prince George's County. How many areas in Prince
George's County have you dredged? A. This Oxon Hill
area, one.

2. And that is north of the Woodrow Wilson Bridge? A.
Yes.

3. Did you ever dredge south of the Woodrow Wilson
Bridge? A. We haven't.

4. Who dredged there? A. Our predecessors have
dredged that area.

5. And when was that? A. It was before | was there. |
don't know what date it was.

6. And when did you say you dredged the area which |
point to here and isidentified as P.G. 1 by Mr. Parker dur-
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ing his deposition? If you want to come over here you
can.

(Mr. Doyle) If the court please, when | agreed to that
exhibit, it was used at a deposition of Mr. Parker, another
witness, and Mr. Parker marked on these certain locations.
| think in fairness to Mr. Green he ought to look at those
markings and see whether they agree—

(Court) Yes, you may step down and go over to the map.

(T.55) 7. Mr. Green, does that demarcation P.G. 1 repre-
sent to you the Fox Ferry area? A. Yes.

8. And you say that you dredged that area when? A.
'61 and '63.

9. And how much tonnage did you take out of there?

(Mr. Doyle) Mr. Green, you had better come back to the
stand so the reporter can hear you.

A. 306,000 tons.

10. Then in 1963 it's your testimony that it was ex-
hausted? There was no more reserve underneath the
waters in Prince George's County? A. | sad it was ex-
hausted except for a quantity of fine sand which is not
merchandisable in our present market.

11. You have the breakdown figure as to the price that
you paid for that area, the land adjacent to that area? A.
No, sir, | don't.

12. But you did purchase that from Smoot? A. Yes, Sir.

13. And in 1969 you applied to the Department of Water
Resources for a permit to dredge sand and gravel, isn't that
correct? A. That's right.

14. And the reason that you expressed for the applica
tion was to keep the interest in the property alive? A.
Yes, gir.

ﬁT. 56) 15. And how would that be, you were going to
sl to another company that produces sand and gravel? A.
No, sir.
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16. Well how would you be keeping interest aive by
getting permits— A. Well we are willing to sell it to any-
one who might be interested in it.

17. Your testimony, Mr. Green, is that you applied for a
permit and received a permit to dredge sand and gravel in
order to keep interest aive in that property. A. Wl let
me clarify it. We applied for the water resources permit.
We received it in '69. It automatically expired a year later
in 70 and we did nothing about it since then.

18. It expired in 19707 A. Yes, it was automatic one
year expiration date on that permit provided you don't go
In and do anything.

19. You sure it is not three years? A. No, sir. Three
years would be Corp of Engineers. Maryland Department
of Water Resources one year.

20. | have here a copy which | hand to you—
(Mr. Doyle) Let me see it, Mr. Rich.

21. | have here a copy of a permit which was received
on June 16th of 1969. Will you identify it and see if that is
your signature? A. Yes, Sir.

22. And you received that permit to dredge for sand ad
gravel? (T. 57) A. Well this permit did not alow us to
dredge for sand and gravel yet, sir. This was merely going
through the Department of Water Resources. Upon receipt
of this permit then we had to go to the U.S. Corp of Engi-
neers and this was a prerequisite requirement, and then we
would have to go to the Corp of Engineers and then findly
get a permit to dredge. This is only step one.

23. Right, in order for you to dredge for sand and gravel?
A. Yes.

24. It is now your testimony that there is no sand ad
gravel underneath that area? A. Well essentially not, no.

25. Essentially not? A. Well | told you there is some
sand there. Paragraph 2 pertains to what | referred to,
right there.
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24. Now Mr. Green, you say that you paid five million
dollars for the assets from Smoot Sand and Gravel? A.
Yes, Sir.

25. | would like to have a break down as to the property
adjacent to the dredge area in Greenway Flats if you have
that? A. Waell can | tell you why | can't give it to you?

26. Yes. A. Well this was a lump sum purchase type
agreement and Mr. Smoot had asked for five million dollars
cash. The Dravo Corporation came in and they brought
in a team of engineers and they (T. 58) appraised the
property by checking out the reserves which we were
mainly interested in, of course, looking at the equipment
and agreed to pay five million dollars. This is the history
of the thing as it was explained to me.

27. Well didn't you register the Deed in the courthouse
in Charles County? A. | presume so.

28. And when you registered the Deeds didn't they in-
clude revenue stamps on them? A. | suppose so. | don't
know.

29. You are the president of Potomac Sand and Gravel?
A. Vice president.

30. Vice President.

(Court) Well there are copies of the Deeds in here and
they speak for themselves.

A. | wasn't herein '61. | am telling, the benefit of what-
ever knowledge | have from my predecessor.

31. Alright, if | tell you that the Deed stamps indicate
that the total consideration for Greenway Flats—

(Mr. Doyle) Objection. As the court said the Deeds
speak for themselves. | don't think this witness even neces-
sarily is qualified to testify as to what the Deed stamps
mean.

(Mr. Rich) Well Your Honor, a—
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(Mr. Doyle) A person can take whatever he wants from
(T. 59) the Deed stamps. It's common knowledge among
lawyers and judges what those stamps mean and he can do
his own calculation.

(Court) First you had better find out if he understands
about it before you ask him questions in regard to it.

(Mr. Rich) Alright.

32. Do you understand the fact that when you register
a Deed in the courthouse you have to pay certain costs of
transferring residents? A. Yes, sir.

33. And those, they place stamps on the Deed in order
to indicate consideration paid? A. Yes, | have bought
several houses. | am quite familiar with the—

34. You are familiar with it? A. Yes, sir.

35. And if | tell you that yesterday | made a check in
the courthouse in Charles County and that the total con
sideration paid for Greenway Flat area is in the neighbor-
hood of ten thousand dollars. | can't give you the exact
figure, you would not choose to oppose that, would you?
A. No, sir.

(Mr. Doyle) Your Honor, | would object to—

(Court) I think it's obvious they are not goingto (T. 60)
put stamps on it for five million dollars, on each one.

(Mr. Doyle) Certainly not, and that's the basis for my
objection.

(Court) Well | think that's obvious.

(Mr. Rich) Weéll the point is, Your Honor, that part of
this case is, is in fact, they are claiming a denia of due
process. We are taking their valuable property—

(Court) Well the Deeds will speak for themselves.
(Mr. Rich) Alrignht.

36. Now Mr. Green, do you actually dredge or dig on the
fastland in the Greenway Flat area? A. No, sir.
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37. How far away from the fastland do you actually
dredge? A. Well it depends upon the deposit location.
We have been probably as close as six, seven hundred feet
and all the way out toward the channel.

38. You know the extent of the acreage dredged in the
Greenway Flat area? A. No, | don't know offhand.

39. Would you say that all the area dredged is below
mean high tide? A. Yes, sir.

(Court) Well let me get this clear in my mind. As |
understand the fastland isthedry land. (T. 61) A. That's
what | consider it.

(Mr. Doyle) Yes.

(Court) Well how do you dredge those? You can't—
(Mr. Rich) You dig them.

(Court) What?

(Mr. Rich) You can dredge or dig them.

(Court) How do you get the dredge up on dry land?

(Mr. Rich) You can dredge out a section, Your Honor,
and then you go into it and then you can clam shell it out.

(Court) | see.

40. You stated that you received a certain number of

complaints as a result of your dredging operations? A.
Yes, Sir.

41. How often do you visit these sites? A. Oh, | get
down there once or twice a month.

42. And is it during those times that you receive these
complaints? A. No, they come by telephone, sir.

43. And how often did you say they come? A. | esti-
mated noise two to five times a year. Smoke once oc-
casionally. Haven't even had one of those every year.

44. Do you instruct your employees to notify you when-
ever thereisacomplaint? A. Yes, sir.
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45. And to the best of your knowledge you are aways
notified? (T. 62) A. To the best of my knowledge.

46. How often do you speak to your employees on the
site? A. What we do we have all our supervision into our
office once a month at which time we discuss with them any
problems that we have had during the past month, and it's
really atraining session, and then we develop among them
how we should have handled these problems and what we
should do to eliminate them, and it's aso designed to be
a safety program with us, and then these supervisors are
in daily contact with our employees, and this is the method
we are using to transmit any of these things that come to
our attention and try to get them to all the employees
rapidly with proper answers as developed by us through
our Supervisors.

47. You have stated you have certain mineral rights in
the State of Virginia? A. Yes, sir.

48. Can you describe these please?

(Mr. Doyle) If the court please, | am going to object to
any inquiry with regard to the operations in Virginia. The
fact of the matter is insofar as this law suit is concerned
and the attack on this statute, whether or not Potomac op-
erates elsewhere successfully or unsuccessfully is not ree-
vant to the situation that prevails with their operation in
Maryland.

(T. 63) (Court) Is there anything you want to say—

(Mr. Rich) Well Your Honor, it's absolutely relevant.
This man is saying they are going out of business. Part of
their claim is that they are going out of business within—

(Court) Going out of business in Charles County.

(Mr. Rich) They are going out of business. They meke
the statement in the bill of complaint that they are going
out of business.

(Mr. Doyle) I think it says in Maryland.
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(Court) If it says going out of business it may be rele-
vant but if it's just in Charles County | don't think it would
be.

(Mr. Doyle) | am willing to stipulate that we certainly
would be going out of business in Charles County and that's
why we are here. We don't want to go out of business in
Charles County. The bill of complaint does admit that the
company operates elsewhere but | don't believe that's rele-
vant to what would happen if this statute is enforced in
Charles County.

(Court) Alright, I'll sustain the objection.

49. How soon do you expect to go out of business in
Charles County if you do not get permission to dredge
the Craney Island or the Mattawoman Creek area?

(T. 64) (Mr. Doyle) May | ask that that question be
clarified? Is he assuming the enforcement of the statute
or the striking of the statute? | think there's a distinct—

(Mr. Rich) | am assuming the exhaustion of the Green-
way Flat area.

(Mr. Doyle) No, but | am worrying about the statute. If
the statute goes into effect we are going out of business
right away. Now if he is asking how long—

(Court) I think you would have to — because | have
sgned an order extending until this case is decided. Of
coursg, if | hold that the statute is constitutional they are
out of business whatever day | decide it. You mean if they
were permitted to continue at Greenway how long would
it take to exhaust the supply or the reserve?

(Mr. Rich) Yes, that was my question.
(Court) You may answer that.

A. Wdl as | say there's approximately a million tons
of aggregate remaining in Greenway and our annual sales
Is approximately a million tons, so consequently if we put
al our equipment in Greenway, one year. If we put half
our equipment it would be approximately two years. It's
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a matter of judgment asto (T. 65) how we would work
it.

50. Well if your annual sales are approximately a million
tons is any part of that annual sale made up with your de-
posits or your sand and gravel areain Virginia? A. Sure
At the present time, yes. Last year we were doing it dl in
Greenway, al at Greenway, and we got involved in this
court order we couldn't do that, so | had to move the equip-
ment over into Virginia.

51. What percentage of your total volume is taken up
with your Virginia deposits?

(Mr. Doyle) Objection.

(Court) 1 will sustain the objection. The court is nat
particularly interested in that, because, for example, last
year he was all in Greenway and now this year because
of this case he is going back partly to Virginia, so it's gang
to vary day to day or week to week. You would have to—
| mean, | don't think it would be helpful.

52. Do you know where Langenfelder dredges? A. No,
Sir.

53. You stated he dredges in the Bay. A. | have head
this iswhere he dredges.

54. Have you ever heard that he dredges in Chales
County? A. No, sir.

(T. 66) 55. In large measure, Mr. Green, isn't it true
the amount that you dredge is dependent upon the demand?
A. Yes, we operate very close to our demand. We dont
have great surge piles so within a few percent our annua
production is equivalent to our annual sales.

56. And when you say surge piles what do you mean by
that? A. Well in our industry a surge pile is an aea
where — a stock pile, does that mean something to you?

57. Yes. A. Stock piles so in case of amajor break down
or weather conditions why we can continue to supply our
customers from the surge and then later rebuild it up.
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58. And what's the extent of these stock piles, one
weeks inventory or one weeks reserve? A. Yeah, we may
be able to go two weeks. One to two weeks. It depends
upon the market demand and the different sizes of ma-
terial and this thing gets rather—

(Court) How much would you say in tons? A. Oh,
about fifteen to twenty thousand tons in the summer. See
our business varies greatly. | mean, during July, August,
September, October, we operate a two and a half to three
times sale, two and a half to three times what they might
be in January and February. If we get a very rough winter,
iced in, cold, why we might have a January where we
might sell ten thousand tons vs. a hundred thousand tons
in October. We are (T. 67 > real peak and valley.

59. Mr. Green, aside from the real estate taxes that you
pay in Charles County do you pay a tax or something akin
to a highway charge for use of the water between Charles
County and the District of Columbia? A. No, there is no
toll charges or whatever you might cal them on the
Potomac River.

60. You — do you pay any royalties for dredging this
sand and gravel? A. We are not paying any royalties at
the present time.

61. Do you have a break down as to your costs per ton
of sand and gravel? First instance, give a price that you
=l aton of sand and gravel. A. Yeah.

62. What isthat price? A. Well—

(Mr. Doyle) Object, Your Honor. | don't see the rele-
vance of this. Perhaps Mr. Rich has some purpose for it
but what they sell it for doesn't seem to be relevant to what
we are trying to do here. We admit we sell it and try to
get the best price for it, but | can't see why that price,
whatever it is, would be relevant to this, constitutionality
of this bill.

(T. 68) (Court) I think he has given some gross figures
as to their income on direct.
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(Mr. Rich) Your Honor, the point of my examination
Is to go into the cost factor for transportation involved. |
wanted to see exactly what is saved and what part of the
cost per ton is used for transportation costs.

(Court) Well what would that show?

(Mr. Rich) This company has put itself in the postion
where it's wholely dependent upon the waters as a mode
of transportation. It pays no taxes, highway taxes or any-
thing akin to that. Their claim is that they are being dis
criminated against because they are the only company
which is or a denial of equal protection. They are the only
company which isin this position, and | want to see exactly
what this position entails, why they are in the postion,
what the cost factors are, and what the effect of this reduc-
tion in cost for delivery has on the cost that he charges
his vendees in the District of Columbia.

(Court) Well it would be the same on anybody that is
in this type of business.

(Mr. Rich) | want to know what the cost for transpor-
tation is of aton of sand and (T. 69) gravel.

(Court) WEell | don't see how that would pertain to the
constitutionality of this—

(Mr. Rich) If they are claming a denial of equa pro-
tection, Your Honor, they are claming they are the only
sand and gravel corporation in the State of Maryland—

(Court) Any sand and gravel company could do this.
They are the only ones doing it but that doesn't say any-
body else is stopped from doing it.

(Mr. Rich) That's true. But they are contending that
they are being discriminated against because they are the
only ones doing it. It's their clam.

(Court) They are the only ones doing it but they are
not being discriminated against because that — they are
the only people being stopped. Anybody could get out and
do this. Any corporation that wanted to go into this type
of business. So they are not being discriminated agangt
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as Potomac Sand and Gravel, it is just against anybody
that wants to operate this type of business. So | will sustain
the objection.

(T. 70) (Mr. Rich) | have no further questions.

REDIRECT EXAMINATION
By Mr. Doyle:

1. Just one, Mr. Green, on redirect, if the court pleases.
You were asked whether you pay royalties and you said
you did not. Why don't you pay any royalties? A. Be-
cause we are working on our own properties.

2. Are any royalties charged by anybody or any officid
body of the State? A. There is — well if we were work-
ing on somebody else's property why we would—

3. | understand that, but under the circumstances under
which you operate are you subject to the payment of any
royalties charged by anybody? A. No, sir.

(Mr. Doyle) Alright, that'sall.

RECROSS EXAMINATION
By Mr. Rich:

1. Mr. Green, is that your property that you are dredg-
ing in Greenway Flats now? A. We are on the shore line.

2. Do you own the property that you are dredging? A.
In the Greenway Flat area, riparian ownership wise.

3. You are not answering my question. | am asking you
if you own that property in the Greenway Flat area? A.
| redly don't understand your question.

(Court) Are you asking for a legal opinion?

(T. 71) (Mr. Rich) | am asking him whether or not
he thinks he owns that property?

(Court) Well now you are changing the question.
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4. Alright, do you think that you own that property in
the Greenway Flats area, the river bottom?

(Mr. Doyle) Wel now Your Honor, we are getting
further afield. It is alegal conclusion and now he is asking.
he is conjecturing with this witness. | think—

(Court) You will have to get this through some other
witness that's qudified to answer it.

5. Alright, are you going to own the entire area that you
propose to dredge in Craney Island?

(Mr. Doyle) Objection.

(Court) | will sustain the objection. | don't think this
man is qualified to answer that question. | don't think he
is qualified to give a legal opinion asto title.

(Mr. Rich) Yes, Your Honor. No further questions.

(Mr. Doyle) No further redirect, if the court please.
Your Honor, | haven't practiced before you before. | dont
know what your procedure is but my next witness will
run quite sometime and | don't know whether you would
prefer to keep going or to stop—

(T. 72) (Court) We usually recess around 12:30 and it
Is twenty after, so if the next witness is going to take some
length of time we can recess at this point, and let's see —
we will recess for an hour. We will recess until one twenty.

(T. 73) DAVID A. PARKER, a witness of lawful age,
being first duly sworn, deposes and says.

(Clerk) Please state your full name and address. A.
David A. Parker, 1507 Walden Drive, McLean, Virginia
22101.

DIRECT EXAMINATION
By Mr. Doyle:

1. By whom are you employed, Mr. Parker? A. | am
employed by the Potomac Sand and Gravel Company.
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2. In what capacity? A. | am the engineering manager
of the company.

3. And in connection with your position as engineering
manager do you have any educational background rele-
vant to that job? A. | was graduated with a professiona
engineers degree in geological engineering from the Colo-
rado School of Mines.

4. And thereafter what did you engage in in the way of
professiona activities? A. | served with the United States
Corp of Army Engineers for two years until 1957 at
which time | was employed by the Smoot Sand and Gravel
Corporation as an engineer geologist and was employed by
them until 1961 when | was employed by the Potomac
Sand and Gravel Company in that same capacity.

5. What are your present responsibilities with Potomac?
A. My responsibilities include exploration for sand and
gravel deposits, maintenance of dredging equipment and
design of new equipment. Maintenance and design of plant
equipment, and the securing of permits in order to dredge.

(T. 74) 6. In connection with your obligations with re-
gard to dredging equipment are you familiar with the
method of operation that Potomac employs and the way
it conducts its business? A. Yes, | am.

7. So the record is clear will you please describe suc-
cinctly as possible the nature of the operation, how it works,
and just what it is that Potomac does? A. We operate
two dredging machines in the Potomac River. One of
them is a clam shell type dredge and the other is a ladder
dredge. The clam shell dredge smply digs the material,
the sand and gravel from the bed of the river by the
means of a clam shell bucket and dumps the material
into a hopper on a floating processing plant which separates
the material, washes it, crushes it and in other ways pro-
cesess it and loads it on the barges. The ladder type dredge
Is essentially the same with the exception the material is
taken from the bottom of the river by means of a con-
tinuous bucket chain and deposited into a hopper from
where it is processed and loaded on the barges. These
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barges are then towed by a tug boat or a tow boat to
our distribution plant in Washington and to our various
barge customers aong the river.

8. Are these customers primarily contractors and build-
ers? A. The customers are primarily firms which arein
the ready mix concrete business or in the concrete produc-
tion business.

9. Now you have indicated also that you are responsible
for trying (T. 75) to locate new areas within which
Potomac can carry on its dredging operation, is that cor-
rect? A. That's correct.

10. What, in essence, do you do in order to locate these
areas? How do you go about it? A. We select likey
areas or areas we think there may be sand and grave
deposits in the bed of the river on the basis of prior knowl-
edge of geological assessment of the river and make pre-
liminary exploration of these deposits by means of a sound-
ing rod to determine whether or not there might be sand
and gravel there.

11. When you find that there seems to be a commercialy
suitable deposit of sand and gravel what steps do you
then undertake? A. We would have to obtain the per-
mission — necessary permissions either from property
owners or from various agencies in order to take that
material out.

12. Well in connection with the property owners what
|s the general nature of the permission that you obta

. In prior years it would either be an outright purchase
of the reparian property involved or payment of a royalty
or a contract of some sort.

13. Now in connection with those instances where you
bought the property, the reparian land as you indicated, . in
prior years what rights did that give you with regard to
the minerals there? A. In prior years that gave us the
right to remove the sand and (T. 76) gravel from the bed
of the river in the riparian area. That is to say the aea
bounded by the navigation channel and lines drawn from
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the intersection of the property lines normal to the navi-
gation channel.

14. Am | aso to understand that in those prior years it
was possible too for riparian owners who did not wish to
dispose of their land to make other arrangements with
you for the extraction of those minerals? A. That would
be correct, yes.

15. And how was that done? A. It would have been
done by means of aroyalty arrangement whereby we pay
the property owner on a basis, on a per ton basis for ma
terial taken out. However, we have never done that.

16. Alright, now after you — aside from the question of
finding it and making whatever arrangements are neces-
sary with the owner of the land do the Federal and State
authorities have any interest in and control over whether
or not you dredge for sand and gravel? A. Yes, they do.

17. And would you please trace for us the various con-
trols that are imposed on such operation, giving the dates
when they became effective? A. Wdl prior to approxi-
mately 1961 the only permit which we were required to
obtain was a permit from the Corp of Engineers, (T. 77)
and this permit was issued for all intents — well solely on
the basis of whether the operation would adversely affect
navigation. In 1961, or thereabouts, the Corp of Engineers
began to require, in our case, or at least in cases in Mary-
land, the approval of the Maryland Board of Public Works
before such a permit would be issued. In obtaining this
approva of the Board of Public Works it was customary
for the Board of Public Works to ask for comments from
various State agencies that might have an interest in this.
In, about 1964 or '65 the Department of — no, | am sorry.
In 1967 the Department of Water Resources in the State
of Maryland required a permit issued by them for opera
tions of this nature in the river.

18. At that point then were there two separate permits
that were necessary? A. Yes, there were two separate
permits necessary at that stage.
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19. Describe the procedures followed in each instance
to get the permit from the agency involved. A. The pro-
cedure for obtaining a Corp of Engineer permit involved
simply writing a letter requesting the permit, describing
the operation and the Corp would then issue the permit
after public notice and approval from the Board of Pub-
lic Works. In the case of the Department of Water Re-
sources permit—

20. Before you go there were there any other Federal
Agencies (T. 78) interested in the or have anything to
do with the grant or denial of the permit from the Corp
of Engineers? A. Not specificaly at that time, no.

21. Alright, go ahead. A. Prior to 1967. The permit re-
quired by the Department of Water Resources required
an application, a publication of a hearing, a public hear-
ing on the permit application, and subsequent to this a
permit was either issued or denied.

22. Alright, now what happened subsequent to 197, if
anything, in regard to permit procedures? A. In 197 the
Corp of Engineers entered into a memorandum of under-
standing with the Department of the Interior which re-
quired that the Corp obtain approval from the Depart-
ment of Interior which involved approval from various
agencies in the Department of the Interior such as the Bu-
reau of Sports Fisheries, the Department of Fish ad
Wild Life, the Bureau of Recreation. Well those three |
can name, requiring approval from these agencies ad
hence approval from the Department of Interior to the
Corp of Engineers before they could issue a permit. In
addition the permit required by the Department of Water
Resources aso required comment in 1967 from agencies
within the State, such as the Department of Forest and
Parks, the Department of Game and Inland Fish, the De-
partment of Chesapeake Bay Affairs, any agency within
the State which might have an interest in this operation.

(T. 79) 23. Did either of these procedures contemplate
or encourage the participation of the general public or ay
of the political bodies of the subdivision? A. The Depart-
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ment of Water Resources permit did. They required a
publication of notice in the areas where the proposed op-
eration would take place. They required notification of
the County Commsisioners of the County in which the op-
eration was to take place.

24. Did the Corp of Engineers contemplate any public
participation? A. The Corp procedure was to decide as
to whether or not there would be a — they invited com-
ment by means of a public notice which they send out,
and the decision was made based on this comment as to
whether there would be a public hearing held at the Corp
level.

25. Now sometime subsequent to the procedure that you
just described did the Maryland Department of Natural
Resources become a part of this permit procedure? A.
The Maryland Department of Natural Resources became
a part of the permit procedure at the time that it was cre-
ated which was around 1969.

26. And what, if any, impact did they have on the prob-
lem of getting a permit or permits. A. The—

(Mr. Rich) Your Honor, the question is unclear, what
impact they had.

(T. 80) (Mr. Doyle) | will strike the question.

27. Did the Department of Natural Resources have any
role in the obtaining of permits for dredging sand and
gravel? A. The approval of the Department of Natural
Resources and its subsidiary agencies, including the De-
partment of Water Resources, was required at that time as
a condition of approval by the Board of Public Works.

28. And this was the situation that prevailed in 1969, is
that correct? A. That's correct.

29. Would you look at this chart please and tell me
whether that graphically portrays the permit procedure
that you have just testified to? A. Yes, it does.

(Mr. Doyle) | would like to offer that as plaintiff's ex-
hibit No. 1, if the court please.
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(Mr. Rich) Your Honor, | would like to know who pre-
pared the chart and what it was taken from.

(Mr. Doyle) The witness just testified that this graphi-
caly portrayed what he testified to. | don't know that the
authorship in any way affects that plat.

(Mr. Rich) Your Honor, we are dealing with a Federal
permit system here and the witnessis (T. 81) not a law-
yer. He is an engineer for the plaintiff corporation here.
We want to know if this is a representation of something
that he did or whether it was an offica document from
the Department of Interior or from—

(Court) From what | understand it's just a graph of
what he has testified to. | don't know who prepared it. Is
that correct.

(Mr. Doyle) Yes, sir. | will ask the question.

30. Do you know who prepared this? A. Yes, | do.
31. Who did it? A. | did.

(Mr. Doyle) Fine. Do you still object?

(Mr. Rich) No.

(Mr. Doyle) | offer this as plaintiff's exhibit 1, if Your
Honor please.

(Clerk) 4.
(Mr. Doyle) 4? Oh, that's right | had three Deeds.
This will be 4, you are right.

(Graph filed herewith marked Plaintiff's Exhibit
No. 4.)

32. Now as | understand it, Mr. Parker, this graph por-
trays the situation that prevailed in 19697 A. That's cor-
rect.

33. Have there been any subsequent legislative changes
that alter (T. 82) thisprocedure and if so what are they?
A. In 1970 the Wetlands Bill was passed which dtered
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this procedure as far as the State requirements were con-
cerned.

34. And what alterations took place? A. It required an
additional permit under the Wetlands Act for dredging of
sand and gravel in the State owned Wetlands.

35. And that is the Act presently that is in effect now?
A. That's correct.

36. Did that Act supersede this graph or is it supple-
mental to it? A. It is supplemental to it.

37. In what respect? A. In the respect that the ap-
provals stated on that graph are still required to my knowl-
edge by the Board of Public Works. There is some ques-
tion in my mind with respect to the Department of Water
Resources permit at this stage.

38. How about the Corp of Engineers? A. The Wet-
lands Act did not in itself change anything with relation
to the Corp of Engineers.

39. Now testimony has been up to now that the Potomac
Sand and Gravel Company has three areas in Maryland
which they either are dredging or wish to dredge, is that
correct? A. That's correct.

40. | would like you first to address your remarks in
connection with Greenway, is that the tract which pres-
ently is being (T. 83) dredged? A. That's correct.

41. And it has been dredged for some years? A. It has
been dredged.

42. Would you please describe what permits and from
what agencies you sought permits and what, if any, per-
mits still exist with regard to dredging on that tract?

(Mr. Rich) Your Honor, | would stipulate that they are
operating now under a permit which was issued by the
Department of Water Resources and that they are also op-
erating under a Corp permit. The question is not the his-
tory of the permits but the law which we are talking about
at this point.
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(Mr. Doyle) If the court please, the purpose dof, the in-
tended purpose of this testimony is simply this that you
ultimately must decide whether or not this was a legiti-
mate reasonably — House Bill 1192 was a legitimate rea
sonable exercise of the police power. If in fact you find
that the public was properly and completely protected in
other areas you may well find that this is an improper ex-
ercise and | want to show exactly what this company has
done and must do in order to utilize this property for (T.
84) dredging purposes. | think it is relevant to show the
background, the framework within which you must decide
this issue.

(Court) Weéll is that shown on this chart?

(Mr. Doyle) No, sir. That chart unfortunately is just
the general situation that prevailed in connection — in a
period of time beginning prior to '67 up to '69, and | wanted
to show—

(Court) Wasn't Greenway before—

(Mr. Doyle) Yes, sir, it was in operation before '67 ad
it has been in operation subsequent to '67 and subsequent
to '69, and in connection | might as well, since we are
going to air this now, | expect to ask similar questions with
regard to the attempt to get permits and the successful a-
tempts in some cases to get permits in connection with the
other two tracts to show that there has been complete pro-
tection here throughout insofar as the use of this property
IS concerned.

(Court) Alright, I will let him proceed.
(Mr. Doyle) Thank you, sir.

43. Now will you address your sdf to Greenway tract,
Mr. Parker, and indicate what types of permits you ob-
tained over the years and which permits, if any, you are
presently operating under? (T. 85) A. Up until 1968 we
operated under, solely under a permit from the Corp of
Engineers. That permit, the existing permit in 1968 expired
a the end of 1968 at which time we applied for a renewal
which is in essence getting a new permit.
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44. When you indicate expired is the Corp permit one of
a permanent or a temporary nature? A. Standard is an
issuance for a three year period.

45. And it must be renewed every three years? A.
That's correct.

46. Alright, proceed. A. We made application to the
Corp of Engineers in November of 1968 and in March of
1969 we made application then to the Department of Water
Resources for a permit from them.

47. What action, if any, did they take? A. A hearing
was held by the Department of Water Resources on this
permit in April, 1969.

(Court) '69 or— A. '69, and the permit was granted in
June of 1969. Subsequently the Corp of Engineers issued
apermit in November of 1969, and that permit expires of —
a the end of 1972.

48. So those are the permits you are presently dredging
under? A. That's right.

49, What, if any. impact did the passage of the Wetlands
Act have on the permits and your operation at Greenway?
A. It had none.

(T. 86) 50. Why? A. Because provisions in the Wet-
lands Act allow operations existing under existing permits
to continue to operate under those permits.

51. Alright, now in connection with Mattawoman will
you please describe the attempts both successful and unsuc-
cessful to obtain permits and from agencies those permits
were sought? A. We applied for a renewal of the Corp
permit at Mattawoman Creek which had been in effect until
that time in October of 1967. No action was taken on that
application and in March of 1969 we applied to the Depart-
ment of Water Resources for a permit from them.

52. What happened to that application? A. The hear-
ing was held in April of 1969 and the Department of Water
Resources denied the application in September of 1969.
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53. And what, if any, action did you thereafter take? A.
We took an appeal to their decision to the Board of Review
of the Department of Natural Resources and a hearing was
held on that appeal in December of 1969. The Board of
Review made a decision reversing the position of the De
partment of Water Resources in February of 1970.

54. Did the Board of Review issue an opinion in connec-
tion with that reversal? A. Yes, they did.

55. Do you have a copy of that opinion? (T. 87) A.
Yes, | do.

(Mr. Doyle) | would like to offer that as plaintiff's ex-
hibit 5, if the court please.

(Opinion of Board of Review filed herewith marked
Plaintiff's Exhibit No. 5.

56. Alright, you may continue. What other activities dd
you engage in with regard to Mattawoman and permits?
A. After the Board of Review opinion in February of 1970
the Department of Water Resources issued the permit for
dredging in Mattawoman Creek in June of 1970. In De
cember of 1970 we were notified by the Department of
Chesapeake Bay Affairs that that permit was held invaid
under the Wetlands Act, and we were required then to
undergo another hearing under the Wetlands Act in De
cember of 1970, and that hearing was continued until April
of 1971 at which time the hearing was completed. There
has been no further action.

57. That matter is still pending? A. That matter is il
pending.

58. Alright now sir, address yourself to Craney Idand
and trace the permit procedures that you followed there.
A. At Craney Island we made application to the Depart-
ment of Water Resources in April of 1970 for a permit to
dredge, and a hearing was held in May of 1970 and a per-
mit was issued by the Department of Water Resources in
July of 1970. We then made appliaction to the Corp of
Engineers for a permit to dredge (T. 88) aso in July of
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1970 and in December no action had — well, there has been
no action taken on that permit request to Corp as of this
time. In December of 1970 we were notified that the De-
partment of Water Resources permit which was issued was
invalid under terms of the Wetlands Act and we reapplied
for a permit under the Wetlands Act in January of 1971. A
hearing was held on that permit in April of 1971 and that
action is still pending.

59. Now in connection with the hearings that you at-
tended held by the Department of Natural Resources what
were the nature of those hearing? Can you describe them
please? A. It was an administrative hearing for the pur-
pose of obtaining information regarding the project and ob-
taining public comment on the proposed project.

60. Was there any inquiry by the administrative officer
into the area of ecology and environment? A. Yes, there
were.

61. Was there any expert testimony in connection with
those subjects? A. Yes, there were.

62. And the decisions were made in light of all that tes-
timony? A. That's correct.

63. Now insofar as your hearing held under the Wetlands
Act can you describe the nature of those hearings? A.
They were similar in nature. The hearings were of an ad-
ministrative nature and testimony was solicited by expert
witnesses (T. 89) and by the general public for the pur-
poses of obtaining information on which to base a decision.

64. Were environmental and ecological considerations
weighed in the testimony? A. Yes, they were.

65. Then as | understand it there have been no fina de-
cision in either case with regard to the Wetlands hearings?
A. That's my understanding.

(Mr. Doyle) Alright, witness with you, Mr. Rich.
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CROSS EXAMINATION
By Mr. Rich:

1. Mr. Parker, if | could just go over to the map that we
discussed the other day— A. You want me to go ove
there?

2. Yes. Let's deal directly with the areas in Charles
County. Could you identify the area in Greenway Flats’
A. This area here which | delineated on the map ad
marked as C 1 is the area at Greenway Flats.

3. And have you aso delineated the fastland that is
owned by Potomac Sand and Gravel roughly on that mgp?
A. Very roughly, yes, along the shore.

4. Do you have an idea of the amount of acreage involved
inthe dredging areadelineated as C 1? A. Approximately
a thousand acres.

5. Is that al below mean high tide? A. Yes, sir.

(T. 90) 6. I draw your attention now to afigure marked
C 2, what does that represent? A. The area marked C 2
on the map is the delineation of the permit area at Craney
Island.

7. Andis Craney Island on that map? A. Yes, itis.

8. You know the extent of the proposed dredge area
marked C 2? A. The area in the permit area is gpproxi-
mately fourteen hundred acres.

9. And would it be fair to say that the entire area W|th
the exception of Craney Island is below mean high tide’
A. Yes.

10. Now we have not — because the map is not gpedfic
enough we have not gone into Mattawoman Creek, is that
correct? A. That's right.

(Court) Have not what?

(Mr. Rich) Goneinto the question of Mattawoman Creek
on this map. Your Honor, | move, and | think it has bean
agreed that this will be State's exhibit 1.
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(Court) Well according to our Rules any maps put on
the board automatically becomes part of the record.

(Potomac River Map filed herewith marked Defend-
ant's Exhibit A.)

(T. 91) 11. Do you know the approximate extent of the
fastland that is owned by the company in the Greenway
Flats area? A. It's a strip five feet wide and approxi-
mately eight thousand feet long and a strip ninety feet
wide and approximately twenty five hundred feet long.

12. Can you hazard a guess as to the acreage? A. Oh, |
could figure it up if you like.

13. Wel | don't want to take the time at this moment. |
hand you a copy of a figure. Can you identify it? A. As
to content or as to—

14. What that represents. A. Thisis arepresentation of
the area which we own at Mattawoman Creek.

15. Did you draw some lines on that figure at one point?
A. Yes | did.

15. And what does the lined delineation indicate?
(Mr. Doyle) Are you going to offer that as an exhibit?
(Mr. Rich) Yes.

A. The cross hatched area on this indicate areas which
we did not or do not intend to dredge.

16. Then the area that is not cross hatched is the area
you propose to dredge? A. The areathat is enclosed with-
in the numbered circles or the numbered area so delineated.

(T. 92) (Mr. Rich) If we could have this introduced as
State's exhibit 2.

(Clerk) B.
(Mr. Rich) B.

(Deposit Location Drawing filed herewith marked
Defendant's Exhibit B.)
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17. Then the area that is not cross hatched do you have
an approximate estimation of the amount which you pro-
pose to dredge at Mattawoman Creek A. The amount of
what?

18. The area that you propose to dredge. A. Our pro-
posal is about three hundred acres.

19. And of that three hundred acres could you estimate
the percentage which is below mean high tide? A. It is
particularly difficult to estimate since mean high tide is nat
really delineated on this map or any other map that | have
seen of the area

20. Well you are familiar with the a*ee? A. Yes, | an

21. You have investigated the deposits in the area, fran
your familiarization with that area could you edimate
what percentage of the total is within mean high tide? A.
Is below mean high tide?

22. Below it. A. | would estimate approximately sev-
enty percent.

(T. 93) 23. Now the area that's cross hatched is for the
most part located on what is known as fastland? A. For
the most part yes.

24. 1sit possible to — for someone to dig out the deposts
in that area? A. It would be physically possible, yes, to
remove that sand and gravel.

25. And is there access to those areas? A. Thereis ac-
cess to one of them.

26. Could access be made available to the other? A.
Yes.

27. Has the Company ever contemplated leasing out to
other corporations the sand and gravel rights in those fad-
land areas? A. No, we have not.

28. Now let me go back to Greenway Flats just briefly.
What is the depth that you dig sand and gravel in tha
area? To what depth do you dig? A. We dig approxi-
mately fifty feet below mean low water in that area.
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29. Would you — would that be an average depth for
that entire area? A. That would be a maximum depth to
which we dredge in that area.

30. And what was the depth of that area prior to you be-
ginning dredging there? (T. 94) A. It varied from two
to three feet near the shore out to ten to twelve feet close
to the edge of the channel.

31. Are you familiar with the term overburden? A.
Yes.

32. And what is overburden? A. Overburden is any
material which lies on top of the sand and gravel deposits.

33. Now based upon your experience in that area what
is the extent of overburden in that area, in the Greenway
Flat area? A. The overburden in the Greenway Flat area
was extremely variable. It varied anywhere from three
to four feet in some places up to twenty five, thirty feet.
In some places there was no sand and gravel at al, just al
what we would term overburden.

34. What is done with that overburden if you dig it up
with the ladder or the clam? A. It's returned to the river.

35 Returned from the— A. From the dredge to the
river.

36. From the dredge to the river. In order to dredge out
to a depth of fifty feet, let's take one square acre within
the Greenway Flat area, which is being dredged — take
one sguare acre, and let's assume that the depth is ap-
proximately ten feet in that area, could you advise me as
to what the actual tonnage within that square acre would
be that is moved in order (T. 95) to get the sand and
gravel out?

(Mr. Doyle) | don't know that | really object. 1—

fCourt) You mean, you are speaking of ten feet — feet
of overburden or what?

(Mr. Rich) Ten feet of overburden.
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(Mr. Doyle) And that | take it further presumes tha
the entire -— it's one square acre totally filled with sad
and gravel, | suppose.

(Court) Well what are the dimensions of the one square
acre.

(Mr. Rich) It's a square acre and—
(Court) | know but you—

(Mr. Rich) And you are going to dig it down to fifty
feet as the testimony is, you dig it down to the extent of
fifty feet, is that correct? A. That's correct.

37. Now let's further assume that there is approximately
ten feet of overburden, what is the tonnage actually dis
turbed in order to dig out that square acre?

(Mr. Doyle) Your Honor, | hate to bother this witness
again, but | don't know what he means when he says — |
am not familiar with the phrase, what is the tonnage actu-
aly (T. 96) disturbed. | don't know whether now heis
trying to get at actually the product pulled out and shipped
for production or is he trying to get at that which fdls
back into the river or is he trying to get at both.

(Mr. Rich) The total. The total amount disturbed. Both.

A. | would have to make that calculation based on the pe-
rimeters that you gave me just now.

38. Can you make that? | asked you the same question,
Mr. Parker. A. No, | am sorry, you didn't.

39. Well a similar question and you made that cdcula
tion in a short period of time. Can you make that cacula
tion? A. Sure. If | understand your question correctly
you are asking me how many tons there are in an area of
one acre by, or in avolume of one acre by fifty fedt, is that
correct?

40. Yes. A. Thereare approximately 108 thousand tons,

(Court) Well you said the overburden would only be
what's covered. The overburden represented what's on
top of the sand and gravel.
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(Mr. Rich) We are assuming that we are going to dig
down fifty feet. Your Honor, and part of that would be
overburden.

(Court) You want the total of both?

fT. 97) (Mr. Richi Right.

(Court) Sand and gravel and overburden.
(Mr. Rich) And overburden.

41. What was that figure? A. Approximately 108 thou-
sand tons.

42. Now lets go on to Craney Island, what is the present
depth at Craney Island now? A. Our test borings there
shows that the material runs to a depth of about fifty feet
below mean low water.

43. And what is the present depth of that digging there?
A. It varies from two feet to seventeen, eighteen, twenty
feet.

44. And the area that you propose to dig, excuse me,
dredge in Mattawoman Creek what is the present depth in
the general area? A. That varies from fastland above or
plus elevations down to six to eight feet of water in the
channd itself in the creek.

45. What is the draft of your dredges? A. Our dredges
draw approximately ten feet.

46. And what is the draft of a barge loaded and un-
loaded? A. A barge loaded draft is six feet and light the
draft is about fourteen inches.

47. How much aggregate or how much sand and gravel
does a barge carry? A. A standard barge carries approxi-
mately 250 tons.

48. How many barges are presently being used in the
Greenway Flats (T. 98) operation? A. We have — |
don't think | can answer the question the way you want it
answered to tell you the truth.
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49. You can answer it anyway you want? A. We have
seventy barges approximately in our barge fleet and al of
them are used at one time or another in the Greenway Héats
operation.

50. What you are saying is you don't have any real record
of how many barges there are at a given moment or a
given day at the Greenway Flats area? A. Well we have
a record of how many barges are there every day but it
varies from day to day.

51. How many barge loads do you take out on a daly
basis from the Greenway Flats area? A. Approximately
eight to ten on a full day.

52. Andthey aretowed by atug? A. Yes, or atow boat.

53. And what is the drafts of a tow boat and a tug? A.
A tow boat draft is approximately six feet and the tugboats
are about four feet.

54. Just a couple of other questions. You were present
at the hearings you referred to, the Wetlands hearings lag
April? A. Yes, | was.

55. Was there any discontent voiced during those hear-
ings? A. Quite a bit of it.

(T. 99) 56. And this is true for both the Craney Idand
proposal and the Mattawoman Creek? A. Yes.

57. Were there complaints about the present Greenway
Flats operation? A. Some, yes.

58. What were those complaints? A. The complaints of
noise. Complaints of equipment breaking loose. Com
plaints of unsightliness. You know, the lack of attractive-
ness of our equipment.

59. Complaint of noise by so-caled environmentalist,
fishermen, bird watchers and that type of person? A. Wdl
| don't know whether they would come under the heading
of complaints. There were some statements made by some
people qualified and some people unqualified, | am sure
to those — addressed to those subjects, yes.



E. 119

60. One other clarification | would make, you referred to
a letter from the Chesapeake Bay Affairs stating that the
water resources permit was invalid under the Wetlands
law in your direct examination? A. Yes, that's right.

61. Do you mean it was invalid under Judge Prettyman's
decision in the Larmar case?

(Mr. Doyle) If he knows. | don't know whether he is
qualified to answer that. That's strictly (T. 100) a legal
question.

(Court) What are you asking for, a legal opinion now, or
what are you asking him?

(Mr. Rich) No, | am asking him if he knows if that was
part of the letter, Your Honor.

A. Tomy recollection, now that you mention it, the letter
stated, as best as | can recall, the Section of Article 96a
under which the permit was issued was declared uncon-
stitutional.

(Mr. Rich) Thank you.

REDIRECT EXAMINATION
By Mr. Doyle:

1. Mr. Parker, what determines the depth and the scope
of any area which you dredge? A. The location and depth
of the deposit.

2. In other words you dredge to the extent necessary to
remove the deposits, is that correct? A. Yes, or in the case
of extremely deep deposits we dredge to the limitations or
the capability of our machine to get to a depth.

3. Which iswhat? A. In the case of the ladder dredge
we are limited to fifty to fifty five feet of depth, and in the
case of the clam shell dredge we are not quite so limited. It
has a wider, a deeper capability than that.

4. Now do these deposits run in veins or do they run in
accumulated groups? How, can you describe how they run?



E. 120

(T. 101) A. The deposits in the bed of the river are gar
erally of alenticular shape, that islens like of avery irregu-
lar configuration. They vary not only in overall shape but
in percentages of sand to gravel to overburden to other
materials in the deposit from area to area within the de
posit itself.

5. Now in connection with that hypothetical question
you were asked and your answer mathematical was there
was a 108 thousand tons. | just want to be clear. Does that
refer to total product plus overburden or just total product
or what? A. The 108 thousand tons is an estimate of the
tonnage of material, assuming it to be sand and gravd
and overburden, in a cubic volume of one acre by fifty fed.

6. And what did you say — how did you say these gar+
erally run? What was the fancy word you use? A. Lenti-
cular.

7. What does that mean? A. That it would be highly
unlikely that you would find a block of material fifty fest
deep and one acre square or anything approaching that.

8. Now you indicated earlier in some cross examination
that the permit area, for example, that you seek in Craney
Island is fourteen hundred acres. A. That's correct.

9. How much of that — could you estimate roughly
whether Potomac would dredge all that fourteen hundred
acres or some lesser portion of it? (T. 102) A. We would
dredge a lesser portion of it.

10. When you were questioned with regard to that
Craney Island request and asked to make certain markings
on the map, would you go over and take a look at the mark-
ings you made, and would you describe what markings ae
there in connection with Craney Island? A. | outlined the
permit area and | outlined a buffer zone within the permit
area that we have been requested to include in the permit
area, and | also outlined approximatley to my best ahility.
based on the information we had of the area, the generd
outline of the actual sand and gravel deposit.
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11. Now is the outer perimeter — the line of the outer
perimeter what you called the permit area, the outer line,
and that you say is about fourteen hundred acres? A.
That's right.

12. You — could you make any kind of estimation as to
how much less than that fourteen hundred acres the actual
dredge area would encompass? A. | would estimate that
the actual dredge area would be something approximately
haf of the total permit area.

13. Seven hundred acres? A. Seven hundred acres, in
that vicinity.

14. As | understand your testimony that dredging area
is completely within the bed of the Potomac River? A,
That's right.

i T. 103) 15. Isthere any way that you or anybody else
could estimate what percentage of the total bed of the
Potomac River seven hundred acres amounts to?

(Mr. Rich> Your Honor, that's—
(Court) Amounts to in tons—

fMr. Doylei No, | am talking — the reference here, or |
think the thrust, one of the suggestions that are going to
be made, that the dredging operation is going to be a very
large intrusion into the Potomac River, and it seems to me
we ought to get some idea in proportion how much seven
hundred acres, which they are going to dredge in that area,
bears to the total river bed of the Potomac River. | want
to show in effect, | guess, an ecologica equivalent to de
minimis,

'‘Mr. Rich) Your Honor, the point to be made, that a
great percentage of the Potomac River has already been

dredged, and if he wants to limit that question to the per-
centage d—

'‘Court) Well | think what he is trying to show is the
areg, that's all.

‘Mr. Doyle) Exactly, and what it bears to the total area
of the Potomac.
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(Court) Well 1 don't know about the whole river.
'T. 104> That runs pretty—

(Mr. Doyle> 1 think there may be some suggestion that
we are going to ruin the whole river as a result of this
dredging and | just wanted to see what the two arees—
what areas the two relate to.

< Mr. Rich) 1 think, Your Honor, that that doesn't corre
forward at this point. | think that he is anticipating some-
thing that is not—

i Courti Wdl is the permit area of fourteen hundred
acres delineated on the map?

"Witness> Yes, Sir.

i Court) And what you are going to dredge would he
half of that?

"Witnessi Approximately, that's right.

< Court» Approximately. Well 1 mean that — can you
show, delineate within the permit area where that seven
hundred acres would most likely be?

<Witness> It's already outlined,

i Courti Of the seven hundred?

< Witnessi The deposit area itsalf.
<Court> Alright, I think that's sufficient.

16. Alright, now in connection with the request at Mata
woman you indicated in your testimony that you proposed
to dredge about (T. 105> three hundred acres of lad
there. A. Correct.

17. Defendant's exhibit B refers to several — has severd
areas outlined on it. Can you look at that and indicate to
me whether the dredge area — | mean the permit area is
shown there? A. No. the permit area is not shown here

18. What are those delineated areas, the circles, the ir-
regular circles? A. The irregular circles are delineations
of the deposit locations within the property lines.
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19. And if you subtract the cross hatched areas where
you indicated you would not dredge that total about three
hundred acres? A. Approximately.

20. And could you describe for me whether those three
hundred acres are both above and below the mean high
water or mean high tide*?

i Mr. Rich> Your Honor, he has already answered that
guestion.

A. Yes. both—
* Courti That was on cross.

21. Both above and below® A. Both above and below
mean high water.

1 Mr. Doyle) Alright, no further redirect.
1 Mr. Richi | have a couple of questions.

[T. 106« (Mr. Doylei Pardon me. May | have just a
minute. Your Honor.

<Court> Yes.

*Mr. Doyle® May | ask just one or two other questions
on redirect if the court please?

'"Court’ Yes.

22. In cross examination there was reference to the draft
of your boats and vessels. Were you with Potomac at the
time the dredging took place at Mattawoman in 1965° A.
Yes. | was.

23. And do you recall how much material was dredged
out of there? A. About — approximately thirty five hun-
dred tons. Thirty five thousand tons, excuse me.

24. Whatever it was did you take that material out the
same way you dredge elsewhere? A. Yes, we did.

25. Was it necessary for you to prepare any channeliza-
tion or to do any introductory dredging to get your vessels
inand out? A. We dug a small basin at the location where
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the dredge was to commence operation. Other than that we
dredged no channel to gain access to the—

26. How did you get your vessels in and out? A. We
towed it in on high tide. We towed the dredge in on a
high tide.

(T. 107) 27. And out the same way" A. And out the
same way.

(Mr. Doyle) That'sal.

RECROSS EXAMINATION
By Mr. Rich:

1. This proposed new area — by the way, what was the
total acreage that you dredged in in Mattawoman Creek
before? A. | don't know what the acreage was. We don!
have any records on that.

2. Didn't you at one time testify that it was approxi-
mately twenty acres?

(Mr. Doyle> What page, Mr. Rich?
(Mr. Rich) Wedl | am asking him if he testified—

3. Does that refresh your recollection? A. No, it does
not refresh my recollection at al. | am sorry.

4. You have no idea of the total area that you dredged in
Mattawoman Creek? A. No, | don't.

5. Before? A. No.

6. Were you the supervisor on that job before? A. No.
| was—

7. Were you in your present capacity? A. Essentidly.
YES.

8. And you knew where the deposit areas were’ A.
Thats' right.

(T. 108) 9. Were they upstream or downstream from
this area? A. From which area?
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10. The proposed area in Mattawoman Creek now? A,
It was within the area.

11. Could you mark it on this exhibit B? A. Surely.

12. That circle — could you fill that circle in so it could
be—

i Mr. Doyle) Let meseethat please
<Mr.Richi Excuseme.

i Mr. Doylei | want to see where he put it so | will know
what he is talking about.

13. You can fill that in so it will be more easily discerni-
ble and put your initials on it.

(Witness marks Exhibit i

14. And that's the area that was dredged previously® A.
This is approximately the area that was dredged previously,

or rather | should say it's the location of the dredge when
ji wasdredging there.

15. This fastland area in Mattawoman Creek is it eco-
nomically feasible for your company to mine that area?

(Mr. Doyle> Objection.

(Court) What do you mean, mine it?

(Mr. Rich) Dig it out.

(Court) By dredge'?

(Mr. Rich> Or in any other means.

(T. 209) ( Court) Well you mean come in by truck?

(Mr. Rich) Yes.

A. There are—

(Mr. Doyle) Wait a minute, Mr. Parker. | have raised
the objection on the grounds that I don't know how he
could estimate it and | don't know what relevance it has
to the constitutionality of this Act. What may be econom-

icaly feasible under one set of circumstances may not be
under another.
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(Mr. Rich) Your Honor, this man is in charge of their
mining operations.

(Court) This doesn't say — this Law says it shall be
unlawful to dredge.

i Mr. Rich> Your Honor, my question pertains to the
fact that he can otherwise use that property. It goes to the
due process argument specificaly. It goes to the fact of
whether or not they have to go out of business in Charles
County or the State of Maryland.

i Court) Alright, I will overrule the objection.

16. Now you — is it economically feasible for your com
pany to mine that in any manner? A. Which areas are you
speaking of now. You referred to the fastland areas. There
are several fastland—

17. Alright, | will refer to them piece by piece. Fastland
area i T. 1101 delineated asarea 1 that you cross hatched.
A. No, it would not be economically feasible for us to
mine that area by conventiona land mining techniques.

18. And what is the reason for that? A. The extent of
the deposit is not great enough to justify the investment it
would require to take the material out in the first place
and in the second place assuming things as they stand now
we would have no means by which to get this material
to our market area other than by truck, which would be
out of the question economically.

19. From an economic standpoint? A. That's right.

20. Now go to area number 3 which you cross hatched
and | ask you the same question. A. The same answer

applies.
21. And go to the other area, area 5 that is? A. It would

not even be physically feasible to mine this by any dry
land means because they are not dry land areas.

22. May | assume that your answer would be the same
for section 6? A. That's correct.
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23. Alright, so the answer to the question is it's not
economicallgy feasible for your company to mine the fast-
land areas’ A. Well the answer to the question is it
would not be economically feasible for our company to
mine these fastland areas. Now there are fastland areas
in this deposit which it would be i T. Illi economically
feasible for us to mine or to dredge. | assume when you
sy mine you mean take out by any means.

24. | am talking about digging. | am talking about fast-
land areas. A. To the exclusion of dredging?

25. Yes,

i Mr. Doyle> And this is again why | would like to
repeat the objection because the Statute under scrutiny
here doesn't go to fastland digging as opposed to dredging.

i Court) Well I am going to let him answer for the
purpose, just for the information.

A. It would not be economically feasible for my company
to mine by conventional dry land methods any of the fast-
land deposits in this area.

26. Let me ask you another question. If — let me give
you a hypothetical. Let's assume that there was a huge
or very substantial and significant deposit on fastland
within that area would it then be feasible for your com-
pany from an economic standpoint to mine it?

! Mr. Doyle's Objection.

(Court> Well actually, not on that basis, but we are on
re — recross. This was not really brought up, any of this
on redirect. So actually—

<T. 1121 (Mr. Richi He went into those areas, Your
Honor. In particular he spoke of the—

< Court) Not as to fastlands. He went into what you had
brought up on cross examination and expanded a little
bit, but he didn't get into the fastlands. So | will have to
sustain the objections and strike out the other part aso.
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(Mr. Rich) Let me just ask one further question on
this point.
27. These areas that | have just spoken to in your opin
ion are they classified as tidelands or marshlands?
<Mr. Doyle> Objection,

< Court) Well now when we get into these Words tide-
lands or marshlands. What do you mean by that®

(Mr. Rich) What this man supposes from his knowledge
in the trade. Your Honor.

( Court) | am asking you so | will know what you meen.

(Mr. Richi | mean areas which are subject to tida
action.

i Court) In other words they are under tide water?
(Mr. Rich) Yes, or subject to it.
( Court> What do you mean by that?

(T. 113) (Mr. Rich) At some time during the year they
are subject to tidal action. There are different types of tide.
Y our Honor.

28. Those cross hatched areas are they designated as
either tide land areas or marshland?

(Mr. Doyle) | am going to object again, and to be more
gpecific in the objection, | think it is probably true that
there can be some agreed upon definition of tidal waters.
| haven't heard anybody yet, and | am anxiously waiting
here for somebody to define to me what they mean by
marshland.

(Mr. Rich) Well Your Honor—
(Court) That's why | was asking.

(Mr. Rich) — | will withdraw that question and | will
ask him whether these areas that you cross hatched are
subject to tidal waters or are within the jurisdiction of
tidal waters?
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i Mr. Doyle> Objection. | don't know what that means,
within the jurisdiction of.
i Courte What do you mean—
i Mr. Rich> Let me withdraw that question.
29. Are these cross hatched areas subject to tidal—
(Court) On your plat exhibit B?
30. On my plat exhibit B, subject to tidal action?

(T. 1241 (Mr. Doyle) Your Honor. | object. His testi-
mony is that those cross hatched areas are fastlands.

i Court) That's what you brought out a few minutes
ago.

(Mr. Rich> | know', Y our Honor. | just would like areply
to that. | think it's evident.

i Court> You think it's what?

(Mr. Rich) | think the answer is evident. | think the
answer to my question is evident.

'Court) Well remember we are on recross now, and
I don't know what — you are getting afield from what was
brought out on redirect.

Mr. Rich> Alright, thank you, Y our Honor,
i Mr. Doyle> No further re-redirect,

i Court) Step down.

(Mr. Doyle» Mr. Gross.

<T. 115) ALFRED C. GROSS, a witness of lawful age,
being first duly sworn, deposes and says:

'Clerk) Would you please state your full name and
address? A. Alfred Christopher Gross, Route 1, Box
141 F, Hymesville, Maryland.
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DIRECT EXAMINATION
By Mr. Doyle:

1. Mr. Gross, what is your occupation? A. | am are
search ecologist.

2. And can you be more definitive, what is a research
ecologist? A. It can be a catch-all term. It means—

3. | am sorry, | didn't hear that. What's that? A. It
can be a catch-all term. It means in my particular instance
that | specialize in relation of plants and animals with

their environment and with people.

4. Go ahead. A. And to the same | conduct studies of
interrelationships between natural communities, rivers.
mountains, lakes. Natural communities to the animals ad
plants within them.

5. Now will you state your educational background,
please? A. | have a bachelors degree from Wabash Cd-
lge in botany which is always aminor. A master's degree—

6. When did you obtain that degree— A. 1964. A mas
ter's degree in 1966 from Connecticut College in ecology.
Beyond that | was employed by the Army as a military
man and | worked at Fort Dietrich in biological warfare
(T. 116) which included some work in environmental
biology.

7. Before you went in the Army did you have any prac-
tical experience during your college years insofar as your
disciplines are concerned? A. Yes. My thesis was written
on tidal salt marsh on the coast between Rhode Island ad
Connecticut.

8. Did you also work in any capacity in that area or in
the area of ecology as a research assistant? A. Oh, yes
| studied several other marshes for my nature professor.

9. When was that? A. In 1965-66.

10. Alright, now you indicated you went into the Army
when? A. 1967.
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11. And how long did you stay there’ A. Three years.

12. And what was your assignment’ A. | was — officid
title was biological scientist's assistant. | was special assist-
ant to the director of biological science labs at Fort Die-
trict, Frederick. Maryland.

13. And in that capacity what were your duties? A. |
can say — | can only say so much. | originaly wasinvolved
in laboratory work. Then got into information, semina
tion, report writing and—

14. Well | am more interested in what, if any, fidd you.
study or (T. 117) work you engaged in the what eou'd
broadly be called the ecology fied. A. | was limi‘ed *
some fidd work in plant pathology, and | am afraid | really
can't tell you much more about my activities there.

15. Alright, subsequent to your discharge have you en-
gaged in this discipline? A. Yes. | have.

16. And when and where and tell us some of the details’
A. Shortly after discharge | became employed with
WAPORA. Incorporated—

(Court) What® A. WAPORA, Incorporated, based in
Washington, D. C.

17. What is WAPORA, Incorporated? A. We are con-
sultants in pollution control. The name is an acronym for
Water Pollution Research and Applications. Incorporated,
but it became a little bit too much to say.

18. During your employment since 1970 with WAPORA
what, if any, ecologica activities have you engaged in? A.
| have been field leader, technical leader in approximately
seven ecological programs, that have varied from studies
of dredging in the Virgin Islands to the effects of thermal
discharges on the Ohio River. Thermal discharges on the
Wabash River. Presently engaged in dredging studies on
South River, and | conducted four studies for Potomac
Sand (T. 118) and Gravel in the Potomac River and Mat-
tawoman Creek.
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19. Now in connection with the studies undertaken in
the Potomac River and Mattawoman Creek were those
studies done by you aone or were you part of a survey
team? A. | was part of a survey team, involved. | guess.
about eight people.

20. Who was the head of that team? A. The head of iht
whole report procedure was Dr. Gerald Lauer.

21. IsDr. Lauer heretoday? A. Yes. heis.

22. What was your responsibility in connection with this
study? A. | was responsible for getting the fidd work
done.

23. And what did that entail in general before we get
into the actual field work you did? A. | was organizing
the people to be in the right places at the right times ad
get out and get the proper measurements and samples
taken, and to, with Dr. Lauer, to prepare the course of
study that we were going to follow.

24. And was it Dr. Lauer who suggested to you the types
of tests to run and where to run them? A. Yes.

25. And what, if anything, did you do with the data that
you collected as a result of these tests and studies? A. We
collected the data, wrote it up, and then with Dr. Lauer's
consultation, have turned out two fina reports, two drafts.

(T. 119) 26. Alright, now directing your attention to
Craney Island in the Potomac River—

(Mr. Rich) Excuse me. Your Honor, is this man beng
offered as an expert witness? Is he going to testify as to
his expert opinion?

(Mr. Doylet | am glad you asked that question. No, gr.
he is not. | offer this witness merely to show the extent
of the tests that were taken, the way they were taken, the
way the data was collected and collated, and at the condu-
sion of the foundation thiswitness lies | will call Dr. Lauer
as our expert witness.
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27. Directing your attention, Mr. Gross, to the study
undertaken at Craney lIsland, will you tell us when that
study was undertaken? A. Well this first started about
December, end of December 1970, January of 1971.

28. And — you may use your notes to refresh your recol-
lection. What studies did you take, what tests did you run'.'
Describe in essence what you did there insofar as ihe
Craney lsland site was concerned. A. We began by sur-
veying the area in general just to see the type of river that
was going to be involved, the marshlands surrounding it,
theisland itself. After doing thiswedecided (T. 120> that
there were several areas that should be investigated. We
would like to have investigated the whole ecology cf ihy
whole river but unfortunately there were time limitations
on this, and there was a requirement for a report to be
gathered for a previous hearing, so that many of the fields
that should have been gone into at the time, like fish spawn-
ing, couldn't be done. We managed to cover those later,
well get into later. So at the time we were limited by
weather conditions. It was frightfully cold. We took bottom
samples to investigate the benthic populations.

29. Now you are going to have to help me here. What's
benthic populations mean? A. Benthic populations are
those — those are invertebrates, bugs, insect larvae, worms
which live on the bottom of the river. We took samples
of these via clam shell dredge, very much smaller than that
used by Potomac Sand and Gravel. These are then sorted
out and the organisms found within those samples are
identified and counted.

30. Can you identicate where specifically you made those
tests, over what period or stretch of the river, how often
you made them, how many tests there were? A. We ran
a series of transects which is just individual samples taken
in a straight line. They radiated from Craney Island to the
west towards the Masons Neck marsh, east towards Mary-
land, towards the north towards, | think that's Hallowing
Point, (T. 121) Sycamore Point to the north, and then
towards the south towards, in the direction of Indian Head.
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That gave us a picture of the area, of the benthic popula-
tions around Craney Island. Then in addition—

(Mr. Rich> Excuse me, Your Honor. | think the question
was aso when he did this. | would like to get this for my
notes.

A. These first samples were taken January through
March, | believe. Benthic populations are generally quies
cent and not so tend to move around.

31. Proceed. A. We in addition had available to use
the Greenway Flats site at which dredging was taking
place, so we attempted to find out what effect dredging
was having on resident benthic populations in the area. So
we took a series of samples in old dredging holes. They
were approximately one years old, although we never could
be sure of the exact age here. It might vary one or two
years. It's hard to tell because of the method in which they
move around with their dredge, and we took some samples
also from undisturbed sites nearby.

32. Did you also count and sort these tests out insofar
as number and the type of organisms was concerned? A.
Exactly the same procedure.

33. Insofar as count and type is concerned did you note
any significant differences?

(T. 1221 (Mr. Rich) Your Honor, | don't understand
that question, differences.

34. Well | assume if you counted fifty at one place ad
twenty five at another the difference was twenty five ad
If he saw four species at one place and two at another the
difference was two?

< Mr. Rich) Well | don't know what places he is spesking
of. Your Honor.

(Mr. Doyle) Well 1 am asking him to compare al the
areas where he took his tests.

( Court) He can answer that.
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A. The benthic population of the Potomac River seems
to shift as you go downstream with it. We aso have —
actually | would rather wait until we get all of our studies
in before | go into the benthic population.

35. Alright, | will strike that question and you proceed
with the tests and studies you made. A. O.K. Aside from
benthic populations | then did a reconnaissance of the
Mason's Neck Marsh to determine the vegetations] patterns
we could find there.

36. Now where is Mason's Neck Marsh in connection
with any of these properties? A. Mason's Neck Marsh is
approximately. | think it was due west of Craney Island,
about three quarters of a mile or a mile away from Craney
Isand to the west.

IT. 123) 37. What led you to perform tests in that area?
A. There had been some concern that perhaps the noise
of the dredge may scare birds dof the marsh, that sediments
created by dredging would make it to the marsh and then
some way foul the marsh, so | decided to take a look at it
and see the type of vegetation growing on it and see if
the sediment could make — if the level could be raised.

38. Alright, what other tests and studies did you make?
A. We couldn't examine fish because of the time of the
year that was involved, so we tried to find out from loca
experts at Chesapeake Biological Laboratories, for instance.
University of Maryland, what was known about fish in
that area of the Potomac River. As it turned out there was
very little published information any more recent than
about 1965, so we couldn't do much with it. We got some
opinions from some people but they, they couldn't say that
this is what the condition is today. So fish had to be left
aone because of the seasonal aspects of the work. To deter-
mine the path of sediment flows which might be raised by
the dredge affluent, we ran a dye tracer test, iniecting a
bright red dye called rhodamine BX into the water which
can then be picked up by using an instrument caled a
fluorometer which measures the flourscent properties of
the dye when it is struck by light. We injected this a
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distance southwest of Craney Island and fairly close to
the Virginia shore by on incoming tides with (T. 1241
southwest wind, wind blowing from — no, from southeast
to northwest, figuring that this would be a worst possble
case, that with the wind blowing and the tide moving up.
if there was anytime that the sediment was going to meke
it to the marsh it would be during this time. It did nat
happen. The plume from my dye injection carried more
or less in a straight line between Hallowing Point ad
Sycamore Point, and we did not follow it beyond Sycamore
Point.

39. What other tests or studies have you made? A. We
studied, did some work on toxic metals as found in the
bottom of the Potomac River for two purposes. One. to
see what toxic materials might be there, and for another
to find out what happens to them when they are put in
suspension during the dredging. We found, our samples of
the bottom were surface samples, and to shorten this it
turns up that the surface muds contained varying amounts
of toxic metals. Mercury was quite high, but it varied. One
place would be high and one place would be low. Yau
would find pockets of it. So we ran an analysis of the
dredge effluent itself to let it — we captured a dredge
effluent just as it left the dredge before it entered the river.

40. Where was that? A. This was now at Greenway
Flats. The Greenway Flats also had mercury on the bottom,
and we let the effluent stand for five days, as the figure.
then measured mercury within the (T. 125> supernath
and within the settled materials.

41. Supernath being what? A. Supernath is the dear
portion above the settled materials of the mud which
touches df the bottom. Now the object being to find out —
well when the dredge puts out its washing effluent it ds
burses through the water the heavier particles are stled
out quite rapidly to the bottom, and we wanted to find out
if by this it was going to be putting mercury into the water
rather than have it settle to the bottom. It turned out thet
amost al of the mercury present settled to the bottom. A
very small percentage was still left in the water.
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42. Alright, what other tests and studies, if any, did you
conduct? A. It was a bad time of the year to do it but we
looked for any rooted aquatic vegetation we might see at
the time and there was none.

43. And why do you say it was a bad time to do it? A.
Well it normally appears during the spring and summer
months and the fall months, and during the winter time
they will die back and spring up the next spring. We took
measurements of turbidity with the simple expedient of
a secchi disk which gives you a quick idea of the water
transparency as affected by the dredge or in compans. n
to ambient river waters that are not affected by the dredge.
During the winter, in the early Spring the natural turbid-
ity of the Potomac River was such that you <T. 126> had
a maximum reading of two to four inches. Translating this
to looking at your hand under the water it means you could
see your hand approximately two to four inches under the
water. We found that the natural turbidity being such that
the dredge did not lower the transparency of the water
in any way, the dredging effluent.

44. Did you take any other tests or studies, make any
studies? A. That was about it for that as far as Craney
Island.

44. Did you do anything in the field of coagulation? A.
Oh, yes we did do work, coagulation work, to try to deter-
mine if coagulants could be added to the dredge effluent to
reduce its, the time which the effluent would stay sus-
pended in the water before it settled out. The tests showed
that a couple of coagulants could be used. Laboratory tests
now, but people a lot more conversed in the field of coagu-
lation than | know very well that trying to transfer a
laboratory evaluations studies to the field is not always,
doesn't always work the first time. You have to play
around with it. It was more or less just to see if this
might be one way they could reduce it.

45. Alright, were they the extent of the tests and studies
you ran in the Craney Island and Masons Neck area at that
time? A. At that time, yes, they were.
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46. And am | also to understand at that same time some
comparison studies were made at Greenway? A. Yes

iT. 127) 47. Alright, now did you aso a some point in
time make fidd tests and studies in connection with
Mattawoman Creek? A. Yes, we did.

48. Would you please recount what those studies ad
tests were and how you conducted them? A. The sudies
at Mattawoman Creek were conducted over the period
January through April, 1 believe. They were done vey
much the same way as those at Craney Island. We took
samples of benthic organisms, your bottom creatures agan.
from a point about a mile below the proposed dredging Ste
al the way up to Route 225 where it crosses over Maita
woman Creek.

49. How far is that above the dredging site approxi-
mately? A. | guess maybe two miles. That's a gues
because it meanders considerably and the Creek solits
several times before it makes the bridge.

50. Do you know how many test sites there were between
the upper and the lower reaches of your testing site? A.
| believe there were eleven, in that neighborhood. Ten or
eleven.

51. Did any of them have any particular ggnificance
insofar as dredging is concerned? A. Well there was a
sequence of species found. The upper region of it—

52. First dof let me ask you this. Did you conduct aty
test sites at or near old dredging areas? (T. 128) A. Yes
We ran the bottom samples before we found out that
there had been dredging occurring there previously, or
before we knew where the sites were, that had been taken.
We found that three of the samples had numbers of orga
nisms higher than those found in surrounding but smilar
areas, or in surrounding areas. | think | will leave it at
that. | later found out that these areas which we sampled
in which we found those higher counts had been previoudy
dredged in 1965.
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53. How many testing areas did you run in the areas
that had been previously dredged? Do you recall how
many of your test sites were conducted in previously
dredged areas in the Mattawoman tract? A. Three of
them.

54. And there were eleven altogether? A. Yes.

55. Would you please then recount for me each of the
tests and studies you ran in that Mattawoman tract and
relate what, if any, differences or similarities occurred in
the three tests run on old dredged areas as opposed to the
others that were not dredged areas? A. | will have to
refer to some memos.

56. You may refer to whatever records you have there.
A. Yes, there was eleven sites investigated. The most up-
stream site was a mud bottom fairly shallow pool, clear
water, subject to almost no tidal influence. It had about
thirty (T. 129) five oligochaete worms and around twenty
two dipterans, which are insects larvae, immature stages of
flying insects. Moving downstream across some riffled
areas, nhow remember this again in the early spring and,
late winter, some sand bottom riffles, nothing was there.
You would expect to find something there in the summer
time.

57. Would these findings that you are recounting now
basically refer to the benthic organisms that you talked
about? A. These are about the benthic organisms, yes.
As we came further down stream we approach — a little
further down stream yet we came across about thirty five
dipterans, your insect larvae again. Now we get into the
dredge holes, the old dredge holes, which we noticed were
also deeper. They are running about twenty feet as the
surrounding area was maybe ten feet. Now | was later
informed that they had originally been dredged approxi-
mately forty feet so in the last seven years they have filled
in to about half their original dredged depth. We got into
the dredge holes and counts of dipterans went up to sixty
in one case and seventy-five in another. Obligochaete worms
for some reason fell off to about twenty two in one case
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and three in the other. Now as we moved further down
stream, dipterans, the number of dipterans fell of, ad
oligochaetes increased slightly. The reason for the dip-
terans falling of |1 wouldn't want to conject on. The bottom
below that point though is consistently mud rather than
any mixed in (T. 130> sand.

58. Go ahead. A. That's our benthic organisms in Ma-
tawoman Creek. Mattawoman Creek we aso tried to find
out if local experts would have any fishing experience with
it and we were told no. They could give some general idess.
People had ideas of what was spawning in there, so we
talked to some loca fisherman and they told us that it
was a spawning area for many species of fish, and they
were never specific about a particular area except — wdl
they were specific about a couple. They could stand on one
dock and watch the carp spawning df the end of it. but
they said, "Oh, we know they are spawning up here ome-
where." Aside from that we couldn't do any actual fishing
work at that time.

59. Why? A. The weather.

60. Go ahead. A. We did aflow study with dye tracers
once again in Mattawoman Creek. Because of this worry
about it being a spawning area to determine how far sd-
ments from the dredge might be carried up into the heed-
waters of the Creek, we picked as an arbitrary reference
point, injection point, the old dredging hole since we gah-
ered that that's where dredging might take place, mod
likely might take place. We found on incoming tide that
the dye tracer was picked up only — well it had (T. 13L'
died out. We did not find any more less than half a mile—
at any greater distance than half a mile above the paint
of injection. We then, at the request of the State, dumped
a considerable amount of the dye into the water and came
back two days later to try to find out how it had digpersed
throughout the Creek and could not find a bit of it left
so we couldn't tell what the dispersion patterns were. We
had nothing to gauge its measurement against. We did do
an analysis of toxic materials on the bottom in Mattawoman
Creek and they all fell within DPA's latest standards, but
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it does appear to befairly clean on the bottom. No accummu-
lated toxic materials. Turbidity during the winter was --
fluctuated considerably. It might run from about the
same as you would find in the Potomac, two to four inches
or it might go as much as a foot, which is still not particu-
larly clear water. We at the same time, each time we were
out, noted any birds that were seen, their numbers and
something about where they were. However, we were just
sort of interested in seeing what sort of birds were there.
| analyzed the marsh areas again and the nearby upland
vegetation to see the type of vegetation that might be dis-
turbed by dredging, and noted once again that there was
no emergent vegetation growing from the bottom of the
river, which again you wouldn't expect. There were
stumps and roots down by the mud flats but no emergent
vegetation other than dead cat tail stems which (T. 1321
were broken to the end, and that would about cover our
study program in Mattawoman Creek.

61. Alright now the results of those studies were collated
and reported back to Dr. Lauer. is that correct’ A. Right.

62. Alright, now subsequent to that study in Matta-
woman Creek did you conduct any further studies in this
area? A. Yes, al the original studies were done at an
inopportune time of the year so we conducted during the
spring time a study of fish spawning in the area of the
Potomac River and Mattawoman Creek, but we had to limit
it to a reasonable distance around Craney Island. Fish
spawning, a study of fish spawning is pretty difficult be-
cause the fish tend to move around. They will appear at
one time at one place, skip that same place for a few days
and come back a few days later again, but it seems to be
largely dependent on water temperature. It's known that
various species of fish will only spawn, or normally will
spawn between certain given range of temperatures. In
some cases it seems the water currents may have an effect
on them. In other cases it seems that they prefer dark over
light conditions. So finding individual instances of spawn-
ing is largely hit or miss operation. You can stand out—
well if any of you are fishermen, you can stand out two
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weeks and you won't get yourself afish, but if you are there
just the right night or the right timethe (T. 133) surface
will be jumping with them. So with this in hand we st up
a program in which we actually spent one thirty six hour
period camped on Craney lIsland. During this time we
found spawning.

63. When was this now specificaly? A. This was the
end of May, last two weeks in May. | can look up the
exact date if you would like it.

64. Alright, go ahead. A. Look it up?

65. No. go ahead unless somebody asks you the question.
go ahead. A. We did find spawning around Craney Idand
of American Shad, but it was limited to an area within
aradius of three hundred yards. It did not extend beyond
that for some reason. That arearight around Craney Idand
is aso the shallowest area. At that same time White Perch
were noted to be spawning. In conjunction with the actud
observation of spawning which was a hit or miss propos-
tion we set out nets in various places to try to catch adult
and fertile potentially spawning fish which we did. The
nets were hoop nets and gill nets, and we caught potentially
spawning fish. They were ready to spawn. We caught that
at Craney Island. With equipment problems and distance
problems and this time problems we couldn't be at exch
suspected site each night, so we had to move around from
one place to another. We did notice spawning around
Craney Island two nights. We aso iT. 131 noticed it
one night in Gunston Cove. But the night it was in Gun
ston Cove, it was not a Craney Island.

66. Where is Gunston Cove? A. Gunston Cove is
around maybe a mile north of Craney Island on the western
side of the Potomac River, in shallows along Gunston Cove
But it was only along one side of Gunston Cove and nat
on the other. These fellows are very particular. That
was American shad. White perch spawn at any place ad
at anytime. Some of our observers had white fish eggs on
their boots when they were standing in the water. The
Potomac Sand and Gravel dredge has adhesive eggs fram
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white perch on it. On marker buoys in the channel, they
seem to spawn any place, and they by the way lay adhesive
eggs, which will stick to anything that they touch. The
American shad and the striped bass, the other two fish
most people seem to worry about, are planktonic spawn-
ers. They spread their eggs through the water and they
tend to sink but it appears that their buoyancy is such that
even a slight current will keep them suspended in the air
and some people believe that disturbance is required for
their successful hatching. We did not see any stripd bass
spawning itself. From — well aside from actua visua
spawning and capturing the adults, physical adult ready
to spawn type of fish, we towed an egg and fry net to cap-
ture eggs and fry, or young larvae stages of fish. We towed
an area in individual short stops from <T. 135) near Fort
Washington, which is approaching the bridge up there, to
an area close to the mouth of Mattawoman Creek and up
into Occoquan Bay at the same. This dredging — or
this towing showed us that we had striped bass larvae and
egos from an area around Mt. Vernon to — well as far as
we went downstream to Mattawoman Creek. These eggs
and larvae were only found in the channel however. The
American shad we never found any eggs of. Where they
were | don't know. White perch were everywhere so we
didn't worry about them too much. Found larvae, which
are the young fry of the herring family, aphididae, were
found scattered throughout the river. These can not be
differentiated into American shad versus aewife and
versus herring family because they are just too similar
at young stages. So all we can say is that they are family
aphididaw and that that could include American shad. It
could be alewife. It's hard to tell what they were, but we
did find them scattered every place we sampled. Now it
could very well be that the fish spawn further south of
Mattawoman Creek but that was the southern limit of our
investigations. Various people believe that the spawning
range of the striped bass is perhaps forty miles, beginning
at the upper limit of around Fort Washington, which is
pretty close. We found it at Mt. Vernon, on down about
forty miles, and I am not sure exactly where that would put
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on the map. American shad spawn in many rivers adde
from the (T. 136) Potomac River. But we never foud
any American shad eggs. Those can be identified. We
never found any. We did find a section of mature fish at
Craney Island, in the mouth of Mattawoman Creek, in
Occoquan Bay and in the mouth of Piscata — no, Pomonkey
Creek, are the areas we sampled.

67. Did that conclude the studies you ran with regard
to fish spawning at that time? A. Yes.

68. Bid you conduct any other investigations or sudies
at that time? A. Yes, we aso undertook further evaua
tion of the ability of bottom organisms to replace them-
selves after removal. This had been started really—

69. Remova how? A. Through dredging or any other
cause, or natural cause for that matter. This had aready
been undertaken or started with the samples from Matta-
woman Creek and the samples taken df of Greenway Flats.
So to try to find an area as close as possible to the Stuation
occurring at Craney for which a known date of dredging
was available, an exact date, the nearest site we could find
was an area df of Mt. Vernon which had been dredged in
1957. If you could find out the exact age of the dredge hdles
at Greenway Flats this would be perfect because there you
could say this hole was dredged last year, that hole wes
dredged two years ago, that was three (T. 137) yeas
You would have a very nice sequence of reinvasion. Of
course, in Mt. Vernon we had to start, with an in point
of 1957, and just estimate a little bit at Greenway Hats.
We thought the holes were about that age from what Po-
tomac Sand and Gravel people told us about the way they
move around. Then we knew aso the exact age of the
holes in Mattawoman Creek. So we went up to do some of
this benthically colonization work of of Mt. Vernon. We
took samples in the old dredging hole and on either dde
of the river adjacent to the old dredging hole. That woud
be the Mt. Vernon side to the west and the — there's an
amusement park to the east. Marshall Hall amusement
park to the east, and the old dredging hole is located go-
proximately along a straight line drawn between those
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two points. On the Mt. Vernon side of the existing channel.
We found that the holes had been filled up approximately,
they were only thirty feet deep instead of the original forty
plus feet that they were dreged to. We found a great
variation. In three of the samples from the old dredging
hole we had a tremendous number of sludge worms and
in the other three we found almost nothing,

70. What is the significance of sludge worms® What are
sudge worms”? A. Sludge worms are a specific group, a
species of oligochaete worms. These are worms which live
on the bottom of rivers. Sludge worms are commonly as-
sociated with sewerage pollution, untreated 'T. 138 sew-
erage pollution.

71. Do you have any idea what the source of that would
have been in that area? A. | would guess it would be the
plant at the Piscataway Creek among others.

72. Sewerage treatment plant you mean? A. Yes that's
the closest one upstream. The species composition there,
species composition being numbers of species of different
groups of organisms. We will have the dipterans, which
are the insect larvae, the worms which are worms. Species
composition was pretty terrible. There was almost ex-
clusively sludge worms with a few dipterans in some cases.
So the area is loaded with sludge worms. We found that
taking an average, the three samples—

i Mr. Doyle) Excuse me, Mr. Gross. If the court please,
| hate to interrupt this witness and | knew | would ulti-
mately have to make this objection. | find | must make it
now. | have noted and it has been called to my attention
that the Attorney General is consulting with Mr. Capper,
sitting behind him in the row there, and | am further in-
formed that Mr. Capper is the hearing officer who con-
ducted the hearings which are still sub curia under the
Wetlands Act hearings. (T. 139> Now it seems to me
patently improper for Mr. Capper to take any participation
in this case, the same way it would be for a judge who
is holding the matter sub curia to involve himsdf in the
trial of a case before another judge. | think Mr. Capper
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ought to be excused and not to be permitted to take ay
part in this proceeding.

(Mr. Rich) Your Honor. Mr. Doyle voices some amaze-
ment.

(Mr. Doyle) Outrage, not amazement. Outrage.

(Mr. Rich) Outrage. We informed Mr. Doyle some time
ago that we planned to cal Mr. Capper with respect to
the general observations on Wetlands. Not as to his de
cison in this case, but he is an expert in wetlands in this
country. He has a great deal of experience in it and | have
spoken to Mr. Capper about purely technical aspects about
a case involving no decision on his part. Mr. Doyle, for
your information, stated that he would object to Mr. Cap-
per's appearance at the time we put him on the stand.

(Mr. Doyle) Well because | didn't expect you to use him
any other way. | am going to object to him any way he
comes and if he is going to be assisting counsel in the case
that there's (T. 140) equal objection there asfar as| am
concerned.

(Court) Well 1 don't think he should take part in the
guestioning of this witness. | don't know why he is here
or what's going on, but—

(Mr. Rich) Well Y our Honor—

(Court) You can cal him as a witness when you need
him and we can decide that at that point.

(Mr. Rich) Are you saying | can't ask Mr. Capper a
biological question. For instance, the last question that |
asked him was, just to put this before the court and on the
record, what source of — what fish feeds on sludge worms.
Now | — Mr. Doyle has his experts a his hand and |
have seen him refer to Mr. Slease who testified at the Wet-
lands hearing in this case, and | have seen him consult
with Mr. Slease time and again during this trial, and 1
think it is somewhat unfair on his part to contend that |
can't talk to Mr. Capper.
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(Mr. Doyle) | certainly don't want to be unfair if the
court please. Mr. Rich has advised me, and given me a
list of about 8 different experts that he is going to rely
on,and all <T. 141> | am asking him to do is to replace
Mr. Capper with those eight experts and he can confer with
them all day long, but | don't think a judge who is holding
a matter sub curia ought to be one of the consultants in
this case as an opponent to the people who are here under
trial trying to get this Act thrown out.

i Courtt Is this the case — he is holding their case sub
curia.’

I Mr. Richi Their case is being held sub curia. Wo
have advised Mr. Capper that we would not call him to
offer any opinion that he might voice with respect to the
Wetlands case. He would be called only as an expert wit-

ness on the value of wetlands within the State of Mary-
land. Your Honor.

1 Mr. Doyle) If the court please, if it will help any. | am
perfectly willing to concede that Mr. Capper will testify
that wetlands are extremely valuable. With that | would
like to see him dismissed from this case so we can try ii
as an adversary proceeding.

(Mr. Rich> Well | think we are trying it as an adversary
proceeding. | think Mr. Doyle has <T. 1421 raised a
purely red herring in this case. Your Honor.

! Mr. Doyle> Sludge worms may be more appropriate.
Your Honor. <Laughter >

(Court) Well suppose we take a five minute recess. We
have been going two hours and then | will rule on it.

! Court reconvenes after recess *
‘Court) Mr. Rich.

(Mr. Rich) Your Honor, we wish to inform you that we
will withdraw Mr. Capper, who is a Deputy Director of
Chesapeake Bay Affairs, as a witness in this case, and we
wish to also point out that we have asked Mr. Capper to
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sit in the back in the audience of this courtroom and we
will not communicate with him during the trial of this
matter.

(Courti I think that's a wise decision. You may proceed.
(Mr. Doyle> Thank you. Y our Honor.

73. Mr. Gross, a the beginning of the adjournment or
the recess you were discussing findings relating to waste
sewage in the area of Mr. Vernon. Could you pick up your
testimony from that point and include whatever studies
and tests you made in this later study regarding the re-
colonization of the iT. 143) benthic organisms? A. OK
Other than the presence of sludge worms, we are not trying
to prove that there is sewerage waste going into the water.
We didn't do any testing to that. We did find that when
you average all the undredged versus dredged areas thet
this average showed that there was only a 20< loss, or
there was a number of the — it did not quite come up to its
full potential of the undisturbed areas. 20v down, but that
you wind up with some problems because you take a dirt
sample here and you take one five feet away from it ad
you get a different number. There's a natural variability
of the bottom substrate there. So you can just take for face
value that since 1957 that it recovered to within 20f of its
previous, or we would guess to be its previous composition.

74. And did that conclude your studies and tests in the
second study® A. Yes.

75. Now was that data that you collected, the test daa
referred back to the team headed by Dr. Lauer? A. Yes

76. And it was collated? A. Yes.

77. And from that test data of the early studies and from
this second one that you just concluded testifying about it
it was on that test data that Dr. Lauer reached his expert
opinion, <T. 144> isthat s0? A. That'sright,

i Mr. Doyle» Alright, witness with you. Mr. Rich.
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CROSS EXAMINATION
By Mr. Rich:

1. There were two testing periods, is that— A. That's
right.

2. Let's see if we can break this down a little bit more
narrow. How many days of testing was involved in the
fird period, and if you have the dates | would appreciate
them? A. | have to go look through my records and see
where people were on specific days. | would be willing to
estimate that the whole program involved perhaps a hun-
dred and twenty five to a hundred and fifty man days.

i Court) Do you mean for both periods’ A. Yeah, for
both periods.

3. The first period as | understand it was between Janu-
ary and April of 1971, is that correct? A. Right.

4. Now during that period of time between January and
April, how many days did you spend down in the testing
area? A. Probably a total of ten or fifteen.

5. And how many days did you take benthic tests? How
many days did you spend on taking samples from the bot-
tom in the Craney Island? A. Well that varied. We went
out one day and ran onetransect ( T. 145) and went back,
counted what we had, which involves more time than the
taking of the samples by far. Then went back and on an-
other day took another transect. It was usually about one
or two transects per day.

6. For the ten or fifteen days? A. Yeah. | guess s0. |
really don't want to say it because | don't have my work
schedules with me.

7. This study wasn't really taken under the best of cir-
cumstances, was it? A. As long as you can get under the
water you can take the samples.

8. Wdl wouldn't you rather have taken this study in
May? A. Personaly, yes. It's a lot warmer.

9. And there are more living organisms on the bottom in

May, | am talking about vegetation? A. Yes. We were
out there again in May and | can say that there is no
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emergent vegetation except in a very shalow, very na-
row band around the edge of the marsh.

10. During the winter? A. During May. You asked me
about May.

11. Oh, in May? A. | am talking about May.

12. Well how about in January and April? A. During
January—

13. You said that you spent approximately ten to fifteen
days between January and April. Isthere vegetatlve ocover
around (T. 146) the marsh areas during that time® A.
On the marsh.

14. On the marsh. A. It's not growing. Well starting
about April, depending upon local temperatures ad
weather conditions, you expect it to start growing about
that time.

15. And did you make a notation during your studies of
the growth, the type of growth in these swamp areas? A.
Yes.

16. And when did you first make a notation? A. Yau
mean when new cattails began to emerge?

17. Yes. A. Actualy | didn't note when new cattails
were emerging because the old ones from the previous year
are dtill standing and they are going to emerge anyway
and there's not much that can be done about keeping cat-
tails down. Is there another species that you are interested
in?

18. Wdll in your direct testimony you said that there
is no fish spawning in the middle of the winter? A, Right.

19. That vegetative cover is not what it would be in
later months? A. Some of the vegetative cover is there
during the winter. Cattails are still recognizable as ca-
tails. The woody species are still recognizable for ther
individual species. Any botanist can tell you that you can
go by blood scales and  (T. 147) scars on a tree and tell
what that tree is even without leaves on it. So | can tdl
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what's there in the winter time. There are some herbaceous
species however which are not present in the winter time.

20. And you noted these when you visited the place then'?
A. | noted their absence during the winter time.

21. And did you note the presence when you later re-
turned® A. No.

22. No. you did not*? A. Well. yes. | noticed some arrow
arum growing in the shallow narrow band around the
edge of the marsh maybe — restricted within maybe three
feet. And there was very scattered — we are talking about
Craney Island still, right?

23. | am talking about the entire area. A. Oh. O.K,, the
entire area. You last mentioned Craney Island which |
thought you were referring to. So now your question is
did | see emergent vegetation in the entire area?

24. Yes. A. Yes. | saw some, another band, greater but
not much greater as far as Craney Island, was along the
cattail growths in Mattawoman Creek.

25. Now you made some mention of the dredged areas
the fact that you did take samples in the dredged areas and
these samples indicated with respect — with particularity
| direct your attention to Mattawoman Creek. You say
that in that area i1 T. 148 > that had been dredged out you
got a very good response, that there were a substantial
number of bottom organisms there, more so than in some
other adjacent areas? A. From the previously dredged
holes?

26. Yes. A. Yes, the previously dredged holes showed a
greater abundance of organisms than undredged areas.

27. What year had that hole been dredged? A. 1965 |
believe.

28. And between the years '65 and 1971 is it possible that
erosion takes place and the hole fills up by the process of
erosion? A. Yes, possibly.
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29. Wl if the process of erosion takes place isn't it true
then that some of these benthic organisms from surround-
ing — surrounding the hole might fall into the hde'? A.
That's what benthic recolonization involves.

30. Alright, so these organisms— A. Because they are
not going to raise de novo. It's not going to be another
creation. You aways have to have a seed source unless
you—

31. Then the answer is that these through the process of
erosion come into the deep hole and that that over the
years will fill up to a point where it will become level with
what is around it? A. You are now asking about the
erosion or about the reinvasion?

fT. 149) 32. Well does the reinvasion take place in ec
cordance with the process of erosion? A. | think they both
go on simultaneously. Now a new organism can come in
to a denuded area. Take your garden—

33. No, | don't want to take my garden. | want to direct
your specific attention to Mattawoman Creek. The ques
tion | asked you is by the process of erosion do benthic
organisms from the surrounding area come into that deen
hole? A. | wouldn't cal it erosion. | would call it migra
tion. A lot of these organisms—

34. So your answer is no, is that right? A. It's a ddfini-

tion question. Not strictly by erosion they don't come in,
no.

35. But migration? A. Migration.
36. Comes into these deeper holes? A. Yes.

37. And if there were no benthic populations adjacent
to the deep holes then | guess we wouldn't get this migra-
tion that you speak of? A. Well then you wouldn't have
been removing any thing because there would have been
nothing in those holes that were dug out.

38. Well my question is, if you will respond to my ques
tion, 1 would appreciate it. If there are no benthic organ-
isms (T. 150) adjacent to the deep hole areas through
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your process of migration the benthic organisms are not
going to invade the deep hole areas? A. One problem—

39. Is that a true statement or not? A. No, that's not a
true statement because even if there's nothing immediately
adjacent these insect larvae eggs are laid by insect larvae,
insect larvae fly. They can fly great distances. They lay
their eggs indiscriminately over the surface of the water
which then sink and find a suitable place to grow.

40. Then for some extent it would come from both
processes, isn't that correct? A. Yeah, it comes from what
is called drift, organism drift. Some of these things float,
sort of rumble along the bottom, move a little bit—

41. Drift into a deeper hole? A. Yeah, drift—

42. Or migrate? A. Yes, these things migrate. They are
moving around—

43. So if it's not there in the first place it's not going to
get there, is that what you are saying? A. Yes, if there's
no seed source, no other place that any source of seed
for this new hole you won't have—

44, Right, if Mattawoman Creek was sterile we wouldn't
have any- (T. 151 > thing coming into those holes, right?
A. Um hum, aside from the insects that would fly over
from the next valley.

45. That's a very small type of percentage, wouldn't you
say? A. No. dipterans make a very large part of the in-
sects growing—

46. So what you are saying then is the Mattawoman is
very rich in this type of growth? A. Not very rich. no.

47. Would you say it'srich? A. | would say it's average.

48. Just average? A. There are so many factors. Each
creek is a different entity in themselves.

49. Let's move on. | understand that. You are an
ecologist. | guess you have a biological background? A.
Yes, that's required.
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50. Did you have an oceanographer or a physicist or
someone there to help you with the dye studies? Yau
didn't supervise the dye studies? A. We have a chemist
who was one of — the leader of the dye studies.

51. Now if you will refer directly to the dye studies in
the Mattawoman Creek area. What is the total amount of
dye that was placed into the stream the first time? A. 1
think it was a couple of galons. | can look it up to meke
IT. 152> sure.

52. | think you areright. 2 gallons, and then what is the
traceable part of dye? For instance, is it one part per
billion that you can trace, or is it one part per million'
What can you actually trace? A. For the rhodamine R
and our flourometer | think it goes down to about a part
per billion.

53. One part per billion? A. Yes. | wouldn't swear to
that.

54. And have you estimated the volume necessary — the
volume of water necessary to get that two gallons of dye
down to one part per billion? A. | am not a chemist and |
can't go into the description of the makeup of this dye
but let me tell you that it turned the whole creek red,

55. The whole creek? A. Wéll, it made a large red
splotch in the river.

56. | thought that you could only trace it 2 '3 of a mile?
A. That's as far as it traveled.

57. Well ittraveled2.-3of amile? A.Yes.
58. That'snotthewholecreek? A. Right.

59. You mean you put that dye into the water and you
traced it — did you trace it in both directions? (T. 153
A. Yes, we did.

60. And how far down towards the Potomac River did it
travel? A. It didn't travel very far at al. A hundred
yards maybe.



E. 155

61. Let me go on. You put that dye in and you traced it
and then you said you put another volume of dye in? A.
The final shot.

62. How much was that? A. That was about a gallon.

63. The question | repeat is. do you know the volume of
water necessary to take that dye down to one part per
billion, which is your detectable— A. If we just have one
gallon of water — or one gallon of dye it would take a
billion gallons—

64. Wasn't this a 50", solution’ A. In acetic acid. Well
we're detecting the whole thing. Like | say. | am not a
chemist and | would rather not go into that—

65. Well that's alright. A. —except that the dye is
picked up. and this is a standard technique used for tracing
currents.

66. This dye. what is the specific gravity of the dye? A.
| don't know.

67. Is it the same as sediment coming from a dredge?
A. | wouldn't know\ | doubt it.

68. The dye will show the direction, is that correct?
'T.154) A. Correct.

69. It is not going to show the time that it would take
for solids to settle out, will it? A. No, the dye will actu-
aly stay in the solution longer than the solids. The solids
will settle out considerably before the dye will become
dispersed, which would indicate that the dredged material
would not go as far upstream as the dye did.

70. And you say thisis all settleable solids? A. | don't—

71. You said the clear clay fines. A. | don't know about
the exact composition of them—

72. Well say the majority. It wouldn't turn the whole
creek red, would it, or brown from sediment? A. Not the
whole as far as M attawoman.

'Mr. Rich) Thank you.
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(Court) Any redirect?
(Mr. Doyle) No. sir.
(Court! Step down.
(Mr. Doylei Dr. Lauer.

< Mr. Richi Your Honor, | don't mean to butt in or any-
thing, but | believe Dr. Lauer is going to be on the sand
avery lengthy period of time. | am afraid that we may not
get into his cross examination today, and therefore fT.
155) it's going to be somewhat — Mr. Doyle will not be
able to speak to him or talk with him once we get into
Dr. Lauer. | was wondering if there is another witness or
maybe the court would want to recess at this point.

i Mr. Doyle> If the court please. | — of the two choices 1
would prefer if the court could do it to recess. | have no
other witness other than one who won't be here untl
tomorrow morning. He is an expert on noise levels ad
| haven't had an opportunity to see him or talk to hm
as yet, and | know he is not here now. My expectation is
except for perhaps some rebuttal testimony that Dr. Lauer
and this gentleman would be my case at this point. |
don't even know frankly, thinking of it right now. that 1
have even exhibits that we might discuss or to introduce
So | am perfectly willing—

<Courti How long will it take you on direct, do you
have any idea?

(Mr. Doyle) 1 think that may take some considerable
time. First of in order to make certain that | have no
problem with qualifications, (T. 156> Dr. Lauer's qudifi-
cations are extensive and | intend to have him review them
to that extent.

(Mr. Rich) Of course the State will stipulate that Dr.
Laueris—

(Mr. Doyle) Well I still would like, because of the un
usual nature of this case, to have those qudifications in
the record, and then, of course, he is going to tie together
the previous testimony of the tests and studies and reasch
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a conclusion, and | expect that's going to take some re-
statement of that testimony in order to reach the conclu-
sons, so | suspect that direct examination, unless Dr.
Lauer fools me and | fool mysdf, it may be somewhat
lengthy, certainly an hour or more.

I Mr. Richi Your Honor, we are willing to go ahead now.
| just wanted to make that clear.

(Court> Wdl no. I am willing to go on to five, five
oclock. It's aimost four now, quarter of, and | mean, we
couldn't finish both direct and cross apparently, from what
you say, in that length of time. How much time will you
need tomorrow? | don't mean the number of witnesses, but
approximately. Can you finish your case tomorrow?

iT. 157) (Mr. Rich) Possibly,
I Court) But not probable.

(Mr. Rich) Well 1 want to go to Nag's Head on Friday.
Your Honor. We will do everything possible to conclude
it tomorrow.

' Dr. Lauer > May | make a comment?
"Courti Yes.

'Dr. Lauer > | know it is speculative as to how long this
is going to take. However, | am here and prepared and |
have a busy schedule too. | am under the direction of a
judge to show up on another case Friday mysdf and |
would prefer in deference to my schedule and my other
responsibilities to move on with it as far as we can go
because | am going to be unavailable on Friday.

1 Mr. Doyle) | am completely — whatever the court's
convenience.

I Court) Well what's your objection if we finish direct
and have the cross—

(Mr. Rich) | have no objection. | just wanted to offer
the courtesy to Mr. Doyle.
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(Mr. Doyle) It won't be any hardship on Dr. Lauer or
myself if we can't talk tonight. | imagine he has heard
enough of me and | have probably (T. 158) heard enough
of him.

(Court) Well suppose we proceed with the direct ad
seewhat timeitis.

GERALD J. LAUER, awitness of lawful age. being first
duly sworn, deposes and says:

(Clerk) Will you please state your full name and ad-
dress? A. My name is Gerald Joseph Lauer. | live at 25
Mine Road, Monroe, New Y ork.

DIRECT EXAMINATION
By Mr. Doyle;

1. What isyour occupation, Doctor? A. | am an aguatic
ecologist. Position wise | am a research professor and
assistant director of the Laboratory for Environment
Studies at New York University.

2. And what in brief does that discipline entail? A. The
discipline of ecology?

3. Yes, sir. A. The most broad definition of it redly is
that it is a study of relationship of organisms to their
environment.

4. And would you trace your educational background or
study in this discipline? A. Yes. | received a bachelor's
degree of science, Quincy College, Illinois, in 1956. A mas-
ter's degree from the University of Washington in biology
in 1959. A Ph.D from the same institution in 1962, went
over into the year 1963, (T. 159) aso in biology.

5. And subsequent to that time would you trace what
employments or what activities you have engaged in in
the practice of biology? A. Yes. From 1959, and even
previous to that. During my undergraduate days in Illinois
| worked for parts of two years as a biologist assistant with
the Illinois Water Pollution Control Board, part of the
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[llinois State Department of Health. Through my gradu-
ate work | worked as a research assistant and teaching
assistant for Dr. W. P. Edmondson at the University of
Washington. Subsequent to getting a master's degree 1
went to work for the U. S. Public Health Service. Divison
of Water Supply and Pollution Control. That's now
changed names several times. | think right now it's the
Federal Water Quality Office | was a commissioned officer
in the Public Health Service from 1959 until 1965. | re-
sgned from the division of Water Supply and Pollution
Control at the rank of Lieutenant Commander and | still
hold a commission as Lieutenant in the Public Health Serv-
ice. During that time, | started out as a daf biologist.
Moved through several progressions of responsibility to
the point where | was principal biologist of a program to
study the effects of pesticides on aquatic life. Subse-
quently to that, before leaving, | was made chief of the
training branch of the southeast region, Atlanta Florida
region. | then wenttothe (T. 1601 Ohio State University
where | was associate professor in the zoology department,
and leader of the Ohio Cooperative Fishery Unit. The Co-
operative Fishery Unit program includes a combined joint
program of the U.S. Bureau of Sport Fisheries and Wild
Life, Ohio State University, and the State Conservation De-
partment. Subsequent to that | worked for three years
with the Academy of Natural Sciences in Philadelphia.
Pennsylvania, as an associate curator, and my responsi-
bility there was to coordinate the department of limnology's
consulting program, which had to do mainly with studies
of the effects of various kinds of industrial, municipal park
development and other types of developments on aguatic
life. For the past two plus years | have been at the New
York University with the responsibilities which 1 have
lust described.

6. Do you belong to any professional societies? A. Yes,
| belong to the American Fisheries Society, the American
Society of Limnology and Oceanography, the American
Littoral Society, The Water Pollution Control Federation
of Pennsylvania, Midwest Menthalogical Society, AAAS,
and the Hudson River Environmental Society, of which |
am president.
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7. And have you achieved any honors or other specid
scientific recognition in your discipline? A. Wdll in the
way of honors, scientific honors. | am a member of Sgma
Psi Honorary Fraternity. | went through part of my
(T. 161) schooling on academic scholarships which | con
sider an honor, and also part on an athletic scholarship
which | aso considered an honor, as it might be judged
from my size, | played basketball. | think in terms of
professional honors that pretty well covers it.

8. Have you published any thesis or publications? A.
Yes, | have published contents, partial contents of my thess
and | have a number of other publications ranging al
the way from the physiological effects of environmental
stresses on organisms through organism effects through
population level effects and community effects with stresses
on aguatic organisms.

9. Now the prior witness testified concerning a sudy
of certain areas of the Potomac River and aso certan
areas of the Mattawoman Creek done, undertaken by an
organization called WAPORA, Inc. Are you familiar with
WAPORA, Inc.? A. Yes. | am.

10. What is it? A. Well it's a firm which was set up to
study the effects of different stresses and pollutional in
puts on aquatic ecology.

11. Have you ever undertaken any duties or respons-
bilities in connection with these studies conducted by
WAPORA, Inc.? A. Yes, | have. | was retained as a
consultant. | am alowed to do this through my university
employment up to 20v' of my time. | was retained as a
consultant to give technical advise (T. 162) and to hdp
establish and design sampling programs, to review the
results and in other wise have a technical input into the
conduct of their investigations.

12. Did you take any specific part in the studies with
reference to the Potomac River and Mattawoman Cresk?
A.Yes, | did.

13. Would you describe what part you played in those
studies? A. At the initiation of the program when | was
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advised that there was a desire to have the program under-
taken | consulted with the WAPORA dgaff. This has dll
been a team approach throughout. We exchanged ideas
and reviewed ideas as to what the most pertinent subject
areas would be for investigation. We designed a sampling
program on that basis. It has been carried through. | have
had input into the conduct of that investigation. | reviewed
the results and edited the reports.

14. In lay terms would it be fair for me to cdl you the
head of the team that conducted that investigation? A. |
would say the technical head. yes.

15. Did you have — did you consult in connection with
the fidd tests and studies that Mr. Gross testified about
before? A. Yes, | did.

16. By the way, you did hear his testimony, did you nof
A.Yes | did.

17. Now doctor, referring first to the early study of
Mattawoman Creek, and you can refer to your notes there,
what — first <T. 163) did you ever make a visual inspec-
tion of that scene yourself? A. Yes, | did.

18. On how many occasions? A. On one occasion.

19. And was that during the time that Mr. Gross was
overseeing the field tests’ ~A. That's correct.

20. Now without unduly prolonging your testimony. Mr.
Gross tedtified that he did certain general ecology obser-
vations. Are you familiar with the results of those tests
that he conducted? A. Yes. | am.

21. He dso testified that he did certain benthic popula-
tion tests. Are you familiar with the results of those? A.
Yes | am.

22. He tedtified that he did certain tests in connection
with the presence or absence of toxic metals in the bottom
sediments, are you familiar with those tests? A. Yes, |
am.
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23. He testified to certain tests and studies concerning
fish life in that area. Are you familiar with those? A.
Yes. sir, | am.

24. And the same question with regard to the wildlife in
that area, are you familiar with those? A. Yes, sir.

(T. 164) 25. Now are you familiar with the dredging
operations presently conducted at Greenway Flats by Po-
tomac Sand and Gravel Company? A. In a genera way.

26. Alright, and are you generally familiar with the pro-
posed dredging operations that they wish to conduct at
Mattawoman Creek? A. Yes, | am.

27. Alright, sir, now based on your background and ex-
perience and based further on the data concerning Maita:
woman Creek collected at your direction and under your
supervision, and based further on the studies made of that
data do you have an opinion concerning what, if any.
ecological effect the dredging operation for sand and grave
will have on Mattawoman Creek? A. Yes, | do.

28. Please state that opinion, and first | would like you
to give any short range and secondly any long range e
logical affect such an operation might have on Mattawoman
Creek. A. OK. First of al in terms of the short range
effects some of the most immediate things one thinks about
that went into the design of the sampling program, is that
in, of course, in the process of dredging the materials up
from the bottom of the stream there is going to be a direct
removal of benthic organisms, and this was one of the rea
sons for studying the benthic organisms in both the Maita-
woman Creek instance and <T. 165) the others. A s
ondary affect on the benthic organisms could be that the
redistribution itself by the dredging operation, in settling
down over the bottom in adjacent areas could one way or
the other affect the population abundance or compostion
of the benthic organisms living on the bottom. So thisis
as far as benthic organisms are concerned. As to what
affect these would have in the Mattawoman Creek instance
some of the factual things have already been testified, but
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the indications are that, of course, there would be a direct
remova of benthic organisms at the time and place of the
dredging. There, of course, is no dredging operation to
study in Mattawoman Creek at present other than the past
hole which has been mentioned. That's getting more into
the long range effects rather than the short term. In an
effort to try to look at the short term affects of a dredging
operation as was reported by Mr. Gross, we did do some
sampling in the vicinity of the operation at Greenway Flats
and those studies indicated that there was in general not
any significant difference in the benthic organism popula-
tion either as to composition or abundance. In areas around
the actual dredging operation compared to other parts of
the river that have been studied. He has aready testified
to the fact that albeit the distribution of these organisms
are extremely clumped and non random. The indications
from sampling the holes from past dredging operations do
indicate that varying levels of i T. 166> rehabilitation
will take place. In the Mattawoman case the indications
are that the organisms are there in more abundance than
they were previously, judging by the numbers and com-
position of organisms in the surrounding undredged por-
tion of the creek. In the case of the Greenway Flats area
and the other area studied there is some indication, based
on the samples, that fewer numbers of organisms were
found in the old dredge holes than were found in the sur-
rounding area. Although the species composition appeared
to be unchanged of those organisms that exist in the holes
compared to surrounding areas. Insofar as other short
terms affects that might take place, obvioudly if the dredg-
ing in Mattawoman Creek instance is going to be — is go-
ing to involve a marsh type habitat there is both a short
term and a long term affect of this. There is an instantane-
ous removal of this type of habitat by the dredging opera-
tion. So this is both a short term and a long term affect.
In geologica time the effect might appear to be a blip on
the screen, but in terms of human life expectancy | think
we would have to consider that that's an irrecoverable
afect, the process of removing marsh habitat, and of course
to the extent that this marsh plays variable roles for other
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organisms that affect would aso prevail. As far as the
direct affect on fisheries are concerned, again there is no
way of studying the affect, the immediate affect on either
the adult fish or the juvenile (T. 167) stages of fishesin
the Mattawoman Creek instance because there is no dredg-
ing going on there. The indications are, well you can make
extrapolations and we have done so, based upon the amount
of water that would go through the dredge itsdlf in a wadh
ing cycle as to, and this is based on data coming from other
places, because we didn't have data specific to the site, as
to what the approximate numbers of eggs or larvae would
be that are — if these lived out in the open water what the
numbers of these would be that would be subject. We sus
pect that they would all be killed in the process of gang
through the washing cycle, and we have made estimates on
that, and the estimates in general, and this is based on oo+
centrations of eggs that | have been observing in the Hud-
son River estuary for say, striped bass and shad, which
are similar species and in that case that's considered equdly
important, striped bass and shad, nursery area to the Po-
tomac. The general estimate would be that considering the
volumes of water that go through the dredge and the length
of the spawning season and the fact that the dredge op-
erates part time during the day, it doesn't go twenty four
hours around the clock, the general estimates would be
that the immediate short term affects of the washing cyde
of the dredge, due to passage of these organisms through
the dredge, would be equivalent to the passage of — or to
the reproductive potential of approximately from one to
two adult striped bass, say <T. 168) averaging two pounds
in size. The — there is aso a potential short term afet
on these juvenile forms of fishes, again due to what might
be called a silting out or salting out process. In the process
of dredging the dredge is going to resuspend sediment in
the water or various size composition depending where it
Is working at the moment, and this material is going to
settle back to the bottom and it's conceivable in the process
of settling down it might have a salting out affect which
conceivable could carry fish eggs down to the bottom where
for these forms it could mean suffocation. There was no
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way within the scope of our studies to try to go about de-
termining precisely whether this does or does not take
place, and if it does take place in what degree this would
take place. Another obvious short term affect is going to
be on the resuspension of the sediment into the water so
that it is going to increase the turbidity of the water, either
upstream or downstream of the dredge depending upon
which way the tide happens to be running at the time. At
the time of the year we were there the turbidity of the
river, as has already been tedtified to, was such that a
secchi disc transparency ranged from a couple of inches
to about four inches, indicating that the river is aready ex-
tremely turbid and muddy, and at the time that | was there
the dredge was operating and | could distinguish visibly
no difference in the turbidity of the water in the area down-
stream of the dredge i T. 169> from the rest of the river.
Its so muddy you can't see through it. You can't see
through it and adding more doesn't make that much differ-
ence visually, but there is no question that the operation
of the dredge will suspend materials into the water column
and depending upon their particle size they will have a
given settling out rate. This is about the extent that | can
gointhat direction. | am not a soils chemist or hydrologist.
but this is pretty generally accepted knowledge, | think,
up to that point. | think that pretty well — well then we
got into the metals business because there is considerable
concern about what potential there is for resuspending po-
tential toxic metals that are presently in the bottom muds
that have been contributed to the system by a myriad of
sources, both municipal and industrial, and the concern is
that perhaps the suspending of these back into the water
column with the sediments could redistribute these in such
a way that they might become harmful to organisms in
the water which are not otherwise exposed to those con-
centrations. In general there is adso, our data on metals
indicate, Mr. Gross has already indicated that in Matta-
woman Creek area the concentrations of metals in the
water, in the bottom sediments are quite low indicating
that there has not been any substantial pollution of that
body of water by heavy metal and that these fal within the
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current recommended limits. In the case of the Potomac
River itsdlf, the main stem, the i T. 170> concentrations
of metalsin the bottom sediments were considerably higher
than the Mattawoman Creek, and this includes an array of
metals. He spoke mostly about mercury, that also includes
other metals. Mercury is the one of most current concern
The indications of this work are that the metals concen
tration in the bottom sediments are much higher in the
surface layers of the sediments than they are deeper. This
was determined primarily by looking at the concentrations
of metals in the dredged discharge compared to samples of
bottom muds taken by ourselves with dredge equipment,
little hand dredge equipment and comparing the two. The
net effect of the dredging down through the surface layer
into the deeper layer would appear to be a resuspension of
these metals into the water along with the sediments ad
as Mr. Gross indicated the metals appear to be substantially
attached to the sediments. They go back in — back down
with the sediments. They don't stay in the water. The nd
affect of the distribution of metals in the sediment itsdf is
to redistribute these concentrations throughout the depth
of the redeposited material, so that wherein the area be
fore dredging would have had a higher composition of
metals at the very surface and less so in the deeper sedi-
ments, after the dredging it would appear that the amn.
centration of metals would be much more equaly ds
tributed through the full depth of the disturbed materials.
whatever that turned dut to be after the dredging operation.
I.T. 171) One implication of this is that once the meds
are redeposited back on the bottom most of the benthic
organisms that live in or on the bottom or restricted to ay
order of, that bears with the compaction of the bottom, the
hardness of the bottom, that they are restricted by ad
large into the upper three to six inches of sediment. Bdow
that the sediments are, go anaerobic, and these types of
organisms for the most part do not exist. So that the n&t
effect of the redistribution of metals will be that the o-
ganisms which reinvade the dredged areas are going to be
exposed to less concentrations of metals than they were
previous to the dredging because the metals have now ben



E. 167

diluted out so to speak during the dredge operation so that
they are more equally distributed through the full depth
of the bottom sediments. The indications from the litera-
ture would indicate that as far as is known there is very
little evidence to indicate that the metals in combination
with sediment, bound on the sediment, exert the same toxic
dfect as if they are in solution, so that the fact that the
metals are resuspended in the sediment for some period of
time, depending upon the particle sizes of the sediment,
does not necessarily mean that they are going to be toxic
to the organisms living in that water at the time. The in-
dications are that the toxicity is primarily due to the metals
in solution because this is most available to the organisms
that live in the water column. | think that (T. 172>
pretty well goes through the shorter term effects.

29. Alright, would you then address yourself to what, if
any, long term affects you noted in Mattawoman Creek or
you would postulate would occur in Mattawoman Creek®
A. Well the longer term affects would primarily have to
do with the change in the habitat that would resolve, to
the extent that marsh would be removed. This would be
a long term affect, the actual removal of the habitat itself
would be a long term affect, to the extent that this marsh
contributes organic detritous, or serves as a habitat for
migratory birds, or otherwise as a source of food of what-
ever kind for fishes, that means that this habitat is no
longer going to be serving these functions. In its place.
after the habitat has been removed, the area will then in-
stead of being marsh habitat is going to be a deep water
habitat. The depth is going to depend upon, as has been
testified to here, the depth of the deposits and depth of the
dredging operation. So what in affect will have happened
is that the particular habitat where it is not open water
now, where it is now marshland will be converted from
marshland to open water habitat, and | would consider this
a long term affect.

30. That would be limited to the dredge area itself? A.
That's correct.
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31. OK. Proceed. A. So that, well — so then that
habitat is going to have been (T. 173) converted from a
marsh type habitat to a deeper water habitat which will
have its own characteristic assemblage of organism ad
will play its own particular kind of role that is character-
istic of those kinds of habitats. So its going to mean sub-
stituting one array of habitat type and biological function-
ing within that habitat for another in the situation d. in
fact al three sites. Not just Mattawoman.

32. When you made your visual inspection of the Matta-
woman tract were you — were the proposed dredging aress
pointed out toyou? A. Yes. they were.

33. Then you describe those presently as marsh area is
that correct A. Well part of its marsh area. | think, as
| recall, Mr. Parker indicated that approximately 70'< wes
water, and | gathered fromthat 30'"< island, whether marsh
or the higher land.

34. Did your visual inspection at that time disclose any
other extensive marsh area other than the areas to be
dredged? A. Wéll there is considerable marsh area dong
the length of Mattawoman Creek and | did see sections of
this marsh.

35. Alright, were there any other long range effects that
you wish to allude to if the proposed dredging is permitted®
| think not. | think within the context of what | have
said and | spoke more in generalities than specifics, but the
long (T. 1741 range affects to which | have aluded in
terms of affects on, changing the habitat and things like
this, fish food and spawning and productivity of the areg,
had been generally covered by what | have said.

36. Let me ask you one other question in connection with
Mattawoman. Based on both your short range and the
long range ecological affects could you state an opinion as
to whether or not a dredging operation conducted in a
three hundred acre area have any lasting adverse dfect on
the ecological balance in Mattawoman Creek? A. Wdl
certainly as | have indicated to the extent primarily that
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is marsh is converted to open water habitat. This is going
to be along term affect, in the habitat. As far as its overall
net effect on the balance of the ecology of Mattawoman
Creek is concerned | think it would take a lot more specific
studies than we have done to try to be precise about that,
but obviously if this is a part of a total which includes a
lot of other marsh habitat its affect is going to be in pro-
portion to the remaining amount of marsh habitat that is
there after the dredging takes place.

37. Alright, sir. Now would you please direct your at-
tention to those studies originally conducted in the Craney
Island area, and again you have indicated that you were
present here when Mr. Gross testified, and | would ask
you whether or not you concurred with the synopsis of
the studies that he described <T. 175> in connection with
the ecological observations conducted there? A. | do.

38. And with regard to the benthic organism tests that
were made? A. | do.

39. And do you subscribe to his testimony concerning the
tests run with regard to toxic metal concentrations? A. |
do.

40. And with — in connection with the turbidity tests?
A. | do.

41. And aso his comments and description of the tests
relating to the river flow pattern in the dye tracer tests?
A. | do.

42. And do you also subscribe to his analysis of the situ-
ation that existed in that area with regard to fish and wild
fowl? A. | do,

43. And also his comments concerning the attempts at
coagulation? A. Yes.

44. Alright, sir, now were you aso familiar with the
proposed dredging operation that Potomac Sand and Gravel
would hope to conduct in the Craney Island area? A. Yes,
| am.
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45. Alright, now based on your background and experi-
ence and based further on the data concerning the Craney
Island area (T. 176) collected at your direction ad
under your supervision, and based further on the sudies
made of that data, do you have an opinion concerning what,
if any, ecological effect a dredging operation for sand ad
gravel will have on the area at Craney Island? A. Yes
In general the remarks | just made with regard to Matta-
woman Creek, especially as far as short term affects are
concerned are really the same.

46. Well if you have no objection | would like you to
reassert those, both short range and long range effects so
that the record is clear with regard to both areas. A. OK.
With respect to the short term affects on the habitat itsdf,
there's quite a difference here in that the habitat involved
in the proposed dredging area in Craney Island vicinity is
not a marsh habitat. It's a subsurface water habitat. Smi-
lar in al general ways to the other kinds of shallow water
habitat that exists up and down along the length of the
Potomac River in that area that | have seen at least, and |
had some general experience with other areas of the
Potomac River from my past experience at the Academy.
So in this case it does not involve the change of a marsh
habitat to a deep water habitat. It substantially involves
changing of a shallow water habitat to a deeper water
habitat. That means that the short term removal of marsh
habitat and the roles that marsh habitats play in the Ma-
tawoman Creek instance (T. 1771 would not be applica-
ble here. In the instance of the Craney Island site, as Mr.
Gross has testified to, we have observed spawning of vari-
ous species of fish in the vicinity of the Craney Idand
proposed site of dredging. The studies were not conducted
through the full term of the likely spawning season but it
was conducted through part of it. Based upon those db-
servations of spawning which appeared to be concentrated
primarily on — in the most shallow waters in the periphery
around Craney Island we have recommended that if dredg-
ing is to be permitted that the dredging not be done within
this perimeter of the island until such time as the role of
the spawning taking place there can be put into context
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with the role of the spawning of these species throughout
the system to determine its value to the system, and fur-
ther, this would be — and further during the spawning
season we recommended that the dredging operation if it
is allowed be conducted in areas as far removed from this
as is possible within the proposed dredging site.

47. Let me interrupt you. In connection with your first
caveat to the dredging, what would be entailed in getting
that kind of data, in — additional studies? A. To really
get that kind of data, hard data from which you can make
this kind of conclusion, it would involve an, extremely
substantial studies of the fish distribution, fish spawning,
success of fish spawning, distribution of fish eggs and larvae
i T. 178) after spawning. In short it would entail a com-
prehensive study of the total fisheries population biology
for the entire river and it could even extend into the ad-
jacent coastal waters since there are anadromous fish in-
volved.

48. Alright, let me ask you one other question about the
fish spawning while we are on it, and then you can pro-
ceed with your short and long range effects. When you
mention adverse impact on fish spawning in a given area
is that adverse impact restricted to the dredged area it-
«f such as the same — as it would be of the marsh land?
A. Well of course marsh land is a defined area of some di-
mensions and they are relatively limited dimensions. The
fish spawning, most of the fish of particular interest in the
river to the best of my knowledge, spawning for most of
these fish extends over quite a number of river miles,
both within the main stem of the river and within the
tributaries. So that the interference of an operation such
as this with spawning in a specific area may have really
no measurable affect on the total fish population for the
coming year due to all of the other reproductive potential
that exists within the system, and | think this is, the best
indication of this is that there are quite substantial ton-
nages of fish taken out of the river throughout the year
by the fisheries industry itself, and the whole concept of
fisheries management is based on the assumption that there
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isasurplus of fishwhichcan be (T. 179) harvested with-
out endangering the — a sustainable yield for coming years.
and it's my understanding, although this is old data ad
there may be much more recent data, that there have been
estimates made that somewhere in the order of a million
and half pounds of fish are removed at that time. This was.
| think, a 1963 estimate, by a combination of sport and com+
mercial fisherman from the river directly or from adjacent
coastal waters attributable to the nursery taking place in
the river, and | think it's worth noting in this context, in
the overall context of a resource use or resource manage-
ment, that none of the States adjacent to the Potomac re-
strict the taking of poundage of fish during the spawning
season, which implies that there is not a concern that, the
reproductive resource is limited to the extent that it is
being endangered by the removal of the breeding popula
tion at that time. It is dso a genera biological concept
that within limits, most of the time the limits of which are
unmeasurable or have not been measured, there are dl
kinds of homeostatic, or sdf leveling responses to a system.
in response to a predation on afish population or any other
kind of population such that — one example of this, for
example is that if you remove one fish it tends to improve
the environment for his brother fish because they then
don't have to compete with him for food and living spece.
so that this is another aspect of fish management which is
brought to bear, (T. 180) that you can remove these fish
from the system, and in fact this is done purposely, espe-
cialy in warm water fisheries management, to increase the
size of the fish which fisherman prefer to get. They prefer
to get the bigger ones, so that it is a common practice in
fisheries management to purposely kill of portions of fish
populations, and in some cases they eradicate the entire
population and start all over in a particular body of water
for the purpose of fish management, with the concept being
that by killing some you are going to improve the et
vironment for others and thereby improve their growth.
their reproductive success and so forth. So it's a very com
plicated picture and my answer obviously has been com
plicated, but to the best — my best judgment would be
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that there is no a priori reason to state that interference
with spawning in this relatively local area around Craney
Island is going to have any measurable affect on the
fisheries.

49. Alright, now you may continue with your analysis
of both the short range and long range this dredging op-
eration in the area of Craney Island might have. A. OK.
First, the more short range effects that | have discussed
before in respect to Mattawoman apply here also, except
in Mattawoman there was not the metal concentrations
in the bottom sediment as there is in theriver. In theriver
where the metal concentrations are higher in the bottom
sediments at the surface, in that instances where we would
(T. 1811 get the affect of dilution of the concentrations of
metals in the surface layer throughout the depth of the
redeposited materials, and this is where in the concentra-
tions of metals in the upper layers would presumably be
reduced as far as exposure to the benthic organisms is
concerned, and of course if the concentrations of metals
are reduced as far as the benthic organisms are concerned
this also would have the subsequent effect that these
metals would not be available to accumulate in the benthic
organisms from which they could then be transferred on
into the fish populations by way of being consumed by
the fish. So it would interfere with metals transport to the
fish. Now in this instance, just as | don't think any great
afect can be made in a detrimental way, due to the resus-
pension of these materials | aso don't think any great
pitch can be made from the beneficia side on this. The
areas are so small that we are talking about relative to
the whole river that changing the distribution of these
metals in this localized area, | don't expect would have
any more of a beneficial effect by way of keeping it from
the organisms, | am talking about the metals from the
organisms than it would have a harmful effect by the re-
distributing them into the system for some temporary
point of time during the process of dredging. So if | am
going to make that statement on the one hand about the
benefits or about the detrimental effects | fed equally
obliged to (T. 182) make it about the beneficia, poten-
tial beneficial aspects.
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50. Are there any other short term or long term range
effects of this operation, or proposed operation? A. Wdl
aside from the short term effect that | mentioned before,
about what we would expect to mortality of fish eggs ad
larvae through the actual operating dredge was really ad
dressed as much to the river sites and to Mattawoman
Creek and so those would still hold. In general our cacu-
lations would indicate that if the concentrations of eggs
and larvae are substantially the same in the Potomac as
| have been finding them to be in the Hudson River, the
amount of water passing through the dredge being what
it is that the direct effect of the killing of eggs and larvae
to the dredge would be the equivalent of the removal of
about two female striped bass of approximately two pounds
in weight, based upon their average rate of egg production.
As far as other short or long term effects are concerned,
another longer terms effect, as least as far as the spawning
of fish in that particular area is concerned, is that if the fish
are spawning there primarily because it's a shallow water
habitat, and it's converted into a deep water habitat, obvi-
ously those fish that had spawned at that particular Ste
now would no longer spawn at that particular site after it
is deep, but it doesn't involve the conversion of marsh
habitat to an open water habitat. In thisregard | wasn't —
| did make trips around (T. 183) the operating dredge
up at Greenway and looked at the area and | was a bit sur-
prised to hear in the opening remarks of counsel that this
area had already become — had already been extinguished.
| am not quoting him directly or accurately, but he indi-
cated that it had already been extinguished as far as con
verting marsh habitat to an open water habitat, and | think
it has already been indicated that the depth of the water
has always been three to ten or twelve feet deep in the area
before dredging, and my impression of the area when |
saw the area was not that it had ever been a marsh habitat.
It's an openriver habitat, and | think that impression ought
to be corrected. If we are going to try to have to be precise
in one camp we ought to be precise in the other dso. |
think that's the extent d—
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51. Did you comment, | may have missed it, you did, |
think, comment on the short and long range effects on tur-
bidity in that area? A. Yes. The turbidity as measured
during the times of the studies, which was during the
winter and spring of the year, were extremely high
in the river naturally, as was reported, a transparency
of two to four inches was observed in the river. This of
course implies that there is either a very substantial input
of silt and sediment into the area from outside sources, or
that thereis a very substantial resuspension of bottom sedi-
ments into the water due to natural (T. 184* causes as-
sociated with river flows and wind driven winds and so
fa forth, roiling of the water, to the extent that it was
not visuably possible to see a plume coming out from the
dredge at that time. So that we weren't there all through
the year and this may not be completely the same case at
al times of the year. To the extent that that exists it would
not appear that the increase in turbidity since the — if the
transparency of the water in that part of the river at that
time of the year at least, is in the order of four inches it
can be said with fair certainty that the maximum depth
of photo synthetic growth, that is the growth of aguatic,
planktonic aquatic plants could not be any deeper than
twelve inches on the outside, and so that the photo syn-
thetic zone in the water at that time of the year is ex-
tremely shallow, so that the operation of the dredge con-
tributing to the system could have a very insignificant effect
on photo synthesis, both because of the already ambient
conditions of high turbidity, but again because of the rela-
tively narrow area or zone of influence compared to the
total surface area of the river.

52. Mr. Gross indicated that he conducted some studies
in the Mason's Neck Marsh because of some suggestion that
the dredging operation at Craney would have some adverse
effect on that area. Do you have — would there be in your
opinion any long or short range adverse effects on the
Mason's Neck Marsh  <T. 185) if in fact dredging was per-
mitted at Craney Island? A. It is very difficult for me to
see how it could. As far as any direct effect is concerned.



E. 176

It has been alleged that there will be an effect, both be-
cause of noise — three possible reasons have been aleged.
One is noise, another is that the resuspended sediment may
migrate into the marsh and in one way or another change
the elevation of the marsh, and a third has been that by
digging the holes out there at the dredge site this may cre-
ate a bottom gradient such that everything would start to
cave in and the marsh might eventually cave into the hole.
Based on my visit out there and looking at distances both
of the maps and the personal visit, it appeared to me that
there was going to be at the very least a haf mile shdf of
flat bottom area between the proposed dredging site ad
the marsh itsdlf, the edge of the marsh itsdf. So — and if
the hole is going to be fifty feet deep it's inconceivable to
me that the sides can cave to the extent that it is eventu-
ally going to cave all the way back to the marsh and start
having the marsh cave into a fifty foot hole. The sze of
the hole couldn't be big enough to accept all of that. As
far as the transport of sediment into the marsh is con
cerned, the dye studies that we did do were done under
conditions in which the wind was blowing directly in to-
ward the marsh and we saw no indication from that ex-
periment that a plume from the plant would migrate in
towardthe (T. 186) marshin any substantial effect. There
is no question probably that if you considered many tida
excursions, and | wouldn't know what number that might
be, that the clay size particles which go into suspension,
which are going to stay in suspension longer, that some of
these may eventually come into contact with the marsh
area, just as all of the other clay particles that are us
pended in the water due to natural causes reach the vidn-
ity of the marsh fringe. Insofar as the noise is concerned
| obviously have not been there at all times of the year to
hear the present dredge and to see the response of birds
and so forth, water fowl. | would only suggest here that
in the previous hearing in April that was alluded to ealy
several pieces of information were submitted by mysdf
and others which would indicate the following. One weas
that a number of people got up and said that the noise
from the present dredge was completely intolerable, but
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in another context the same people would say that they
still have osprey and eagles and ducks and things come in
and lighting in their back yard. This seems inconsistent
to me. If it is intolerable then why are they still lighting
in their backyards. Another is. according to a newspaper
article which | sawv—

t Mr. Rich) Your Honor, | think this man is getting a
little bit far afidd from the question which was posed to
him when he is relating to things in newspapers and giv-
ing replies. | think if there is a question, fine, but let's
(T. 187) not bring up everything in the world—

(Mr. Doylei I'll just ask a question if it will help the
situation.

53. Doctor, could you testify as to any short range or
long range effect that the proposed dredging operation
might have on wild fowl in the area? A. Yes. To go a
little further in relation to the effect of habitation and
noise on water fowl, of course in this particular instance
there is a subdivision which essentially is neighboring the
marsh habitat in question, and this involves the cars in
the streets, the people, the banging of garbage can lids
and al the rest that goes along with the suburban devel-
opment. | happen to live in a similar location and we
have flights of ducks and geese coming into our little marsh
pond behind our house constantly in this kind of situation.
With respect to the concern of, and this includes regula-
tory agencies who have expressed concern aong this line,
who are responsible for managing the marsh as a refuge,
it's a curious thing to me that the concern that was ex-
pressed—

AMr. Rich) Your Honor, this is not in response to the
question. If Mr. Doyle wants him to express an opinion,
fine, but let him express an opinion.

(Mr. Doyle) If the court please, if | understand the
thrust of the Doctor's testimony it is (T. 183) that if
there is any effect on wild fowl at all it would have to be
as a result of the noise of the operation, and | think he
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was trying to address himsdlf to what, if any, effect the
noise of the dredging operation might have on water fowl

| Mr. Rich) That's fine. | just don't want newspaper
articles quoted and—

(Court) Well he hasn't quoted this time. That was be-
fore.

A. Weéll in this respect | am really quoting from my
recollection what an expert witness said at another hear-
ing which was to the effect—

(Mr. Rich) Your Honor, I will have to object to that.

(Court) Well I don't think you had better quote another
expert witness over objection, just your own opinion.

A. OK. Wl in any case | can't talk in a quantitative
standpoint on this. | don't think it is possible to quote
from a quantitative standpoint on this, either from our
own data or from others. | was trying to give as much
general background as | have in relative, to this particu-
lar topic, and | guess could it be said, | will try to say that
in this instance plans for the, as | understand it, plans
for the development <T. 189) of the refuge incude
building of scenic pathways and access points for people
to come in and visit within the site itself and if human
habitation and their activities are going to be that seng-
tive, have that kind of effect on. especially the eagles ad
osprey which have been made particular note df, it is a
curious thing to me that the management of the area is
going to be such that it is going to introduce that disturb-
ance directly into the park and that people who are re-
sponsible for that management can get up on the one hand
and say, "This proposed operation is going to have an ex-
tremely harmful effect,” and at the same time they are in-
troducing disturbances into that same vicinity purposdly,
and I'll stop at that.

54. Alright, now | don't want to be redundant in my
questioning, Doctor, but you may get away from me after
this evening and | want to make sure | cover everything
Have you testified fully in connection with the short range
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and long range impact of a dredging operatlon on the
bottom fauna in the area of Craney Island® A. Yes, aswas
indicated by Mr. Gross, we have taken bottom samples
and transects radiating out from Craney Iland, The abund-
ances of these organisms on the bottom are extremely vari-
able. They substantially consist of the sludge worms which
were alluded to before and the aquatic larvae of dipterans.
The abundances of these were such that we have <T. 190)
calculated that the standing crop of organisms at that time
of the year, if we used the maximum figures we observed,
were in the neighborhood of about 19 pounds per acre. As
far as an instantaneous loss of food, assuming that these
organisms, which is the worst possible case, that these
organisms are going to be killed by the dredging operation
or that they are going to be buried so they are not available
to fish to each, this result — this amounts to a removal of
an instantaneous food source from the fish in the area of
approximately 19 pounds per acre. Based upon a genera

and this again | think it a conservative estimate, that it
would take ten pounds of food to produce one pound of
fish, I think this immediate food removal would be the
equivalent of what would pro — if it were dl eaten, what
would produce two pounds of fish per acre from the sur-
rounding areas. This would be a kind of instantaneous or
short term effect that would exist.

55. Long range, have you been able to reach any con-
clusons as to the effect? A. On the long range view it's
mixed based upon the results that we obtained from dredge
holes, from various sites, we have gotten information which
indicates that the reinvasion of organisms ranges al the
way from approximately twenty five percent in one case,
dl the way to two hundred percent in another. So to be
goecific as to what the exact reinvasion (T. 191) rate is
going to be in time and quantity is difficult. If you took a
happy average it would come out to roughly a hundred
percent, but | am not advocating that this be done, but the
Indications are, at least in general, that organisms do re-
invade the holes, that the species composition is no different
than what existed on the bottom, and | am talking about
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the river habitats here now in terms of Craney Idand.
than were there previously, and the total abundances which
are going to be there are highly variable, and as | have
just stated there could be anywhere from zero at the im+
mediate time of dredging up to, in the case of Mattawoman
instances, two hundred percent of what was there in the
surrounding areas in an undredged site.

56. Alright, sir, now based on the short range efects
and the long range effects that you have testified to, in your
opinion would a dredging operation conducted in approxi-
mately a seven hundred acre area have any lasting adverse
ecolo%ist effect on the ecological balance of the Potomac
River’

(Mr. Rich) Your Honor, | think that that question is
extremely wide. The Potomac River runs up to West Vir-
ginia and it goes down into the Bay and we are talking
about Charles County waters right now and we are talking
about specific areas. That question is—

(Court) 1 think it should be limited to a smaler CT.
192) area that would pertain to this—

(Mr. Doyle) Alright, sir. | will do that. | understood
from the opening statements of counsel or from suggestions
| heard elsewhere that the effect of the dredging was going
to be a great impact on the river, but | will limit my ques-
tion then.

57. Will it have any lasting adverse effect on the ecologi-
ca balance of the Potomac River as it relates to Charles
County's boundaries? A. Well of course the narrower in
you zero the more local are going to be the effects and the
more dramatic are going to be the effects. The effects are
going to be substantially local, but with al due respect
when we are talking about some of the key species of fish
that are of interest, they just don't live in Charles County
part of the Potomac River. They do range over that tota
area and part of the basis for considering what's going
to be the impact on the fisheries has to take into count the
full range of the spawning area, their nursery areas, ther
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growing areas and their adult distribution areas, and in
respect to that since there are areas on each side of this—

(Mr. Rich> Your Honor, the expert is answering the
question which | objected to and—

A. | have to.

(T. 193) (Court) No, he said on the areas on each side
of this area. | think he said.

(Mr. Rich> Are you limiting it to areas on each side of
Charles County? A. | am saying that the organisms that
exis in Charles County today may not be in Charles
County tomorrow, and to understand what, the effect of the
dredging operation is going to be on those populations you
can not talk about Charles County aone. If. | can turn it
around the other way and say that because the area in
which these organisms exist on either side of Charles
County are so far reaching compared to Charles County
that | would be willing to predict that if appropriately
done, pre and post operational studies of fish distribution
in the area were done that there would be no measurable
effect, that could be measured on the fish density and fishes
composition in the waters of the Potomac River adjacent to
Charles County after this seven hundred acres is dredged
compared to before. Part of that is the fact that they are
coming in from both directions, and the loca effect that is
going to be dampened out by the total populations coming
in from both ends, so | am sorry. | did answer part of the
guestion you said you objected to. but it has to be answered
in order to give the opinion.

! Mr. Richt That's alright. You are afair man. Doctor.

<T. 194) 58. Now Doctor, you heard Mr. Gross testify
concerning the studies made in connection with both — the
later studies made in connection with firsh spawning and
benthic recolonization and | just want to make certain that
in my lay mind | read you correctly. You have woven the
concluson of that study into your comments concerning
Mattawoman and Craney Island, is that correct? A. That's
correct.
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59. Alright, sir. Now just one or two final questions. In
arriving at the conclusions that you have already tedtified
to, as | understand your testimony, they were predicated
upon the studies conducted by Mr. Gross and his team over
these two periods of time? A. To a very substantial case
that's true. Obvioudly | can't ignore ray past experience.

60. But in that connection are there any other studies
that you know of having been conducted by anybody that
would have assisted you in these conclusions? A. | know
in general way of studies which were reported on by
the State of Maryland biologists in the previous hearing.
| know as to their existence. | have not seen—

61. They have not been made available to you?
(Mr. Rich) Objection.

A. | did not ask for them.

(Mr. Rich) Alright, the record is clear.

(T. 195) A. So that's the limit of my knowledge.
(Mr. Doyle) May | have just a second, Y our Honor?
(Court) Yes.

62. Dr. Lauer, you have seen and reviewed, have you nat,
a copy of House Bill 1192 or Chapter 792? A. | have.

63. And is it not true that that is not an absolute pro-
hibition against all dredging in Charles County, is it? A.
That's what | gathered from reading it.

(Mr. Rich) Your Honor, this is not the proper witness
to testify as to statutory interpretation.

(Mr. Doyle) Well if | can follow these questions up, ad
if the court would prefer 1 will make a proffer now. The
Statute is clear that navigational dredging would be per-
mitted.

(Court) Well that's — it states that very clearly in the
Act.
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(Mr. Doyle) Alright, well then I will just proceed with
that understanding that navigational dredging is permitted
and ask Dr. Lauer—

64. Have you studied any existing charts. Doctor, to see
whether any aspects of the channel which passes through
Charles County is regularly subject to navigational dredg-
ing? A. Having looked at the charts it is indicated that
there are  (T. 196) areas as you described that are sub-
ject to channel maintenance dredging, yes.

65. Would you review this chart that | hand you now, a
chart prepared by the U.S. Department of Commerce Coast
and Geodetic Survey and see whether in the area of Charles
County there is any portion of the channel subject to
navigational dredging?

(Mr. Rich) Your Honor, if I may, aimost all of the chan-
nels are dredged on certain basins. Now if Dr. Lauer has
specific information about dredging operations in the
channel—

(Court) Well let's see if he can read the chart to find
out whether there has been any in Charles County. It
may save you some argument.

(Mr. Doyle) Let me see if | can find the right sheet for
you, Doctor, if you can't find it. | am not sure | can either
but I will find somebody that can.

A. | am finding some but right now | don't find the land
marks—

'Mr. Doyle) Let me seeif | can find it for you. Pardon
me just a second, Your Honor. Charts are not my forte.
Your Honor. | am sorry.

66. | ask you to examine this chart here, Doctor, and also
this chart right here and see whether or not that is the
chart of (T. 197) the Charles County area? A. Yes.

67. Now studying that chart do you note any indications
of the need or the regular navigational dredging of any
portion of the channel that runs past Charles County?
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(Mr. Rich) | object.

(Court) I think you had better lay a little better ground
work as to what he is looking at.

(Mr. Doyle) | think, sir. | am wondering — let me just
find out whether he sees any areas that indicate that there
has been navigational dredging.

A. Yes. | see areas that indicate here that there has bean
such dredging.

68. Alright, and they lie adjacent to Charles County''?

(Court) Well | think you had better — | don't know
what he is looking at.

(Mr. Doyle) | thought—
(Court) Some road map or—

(Mr. Doyle) No, | thought | identified it before. Heis
looking at a map prepared by the U.S. Department of
Commerce, Coast and Geodetic Survey. He is looking at
page E of that map which shows the Potomac River in the
area of Mason's Neck and Mattawoman Creek.

(T. 198) (Court) And when was it published?

(Mr. Doyle) It was published — this is the Twelfth Edi-
tion, dated November 22, 1969, and | will introduce this,
| guess as an exhibit and try to get the right parts of it
marked of before we leave it here.

(Mr. Rich) Your honor, we will stipulate that parts of
the channel are dredged in Charles County from time to
time when it is necessary.

(Mr. Doyle) That's fine for me.

69. Then all | want to ask the Doctor is would there be
any difference in the impact on the ecologica baance of
the Potomac River in those areas which were dredged for
sand and gravel from those areas which were dredged for

navigational purposes, and if so. what would those dffe-
ences be?
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I Mr. Richi Your Honor, we won't stipulate to the ex-
tent of the dredging or to the time or the variables or to
any other matter until we know exactly what we are talk-
ing about. Channels are dredged, to what extent, to what
width® Where are the locations? How close are they to
shallow water®

i Mr. Doyle> Well the wholeinquiry here as| understand
it, Your Honor, is an attempt to shed i T. 199) as much
light as possible on what imbalance might occur as a result
of dredging in the Potomac in Charles County. The legisla-
ture has said in effect we don't want any dredging in
Charles County and the thrust and the argument of the
intervenors and of the defendants has been they don't want
it because of ecological considerations. Now if dredging
for sand and gravel will upset the ecology | think we ought
to find out what else will upset the ecology in the way d—

i Courti Well | think the point is the extent of it. |
mean if there's only dredged the length of this bench it
wouldn't amount to much. A half a mile might make a big
difference.

! Mr. Doyle> That'scorrect.

70. Are you able to tell from this approximately how
much would be dredged? A. From what | did see of it
| think it had widths and lengths. | could give approxi-
mate—

71. Would you take a look at those and see if you can
give us some measurement in the area you have indicated?

(Court) There may be a lot more dredging for naviga-
tion than there is for sand and gravel.

(Mr. Doyle> Yes. sir.
(T.200) (Court) Andtheremay not.

(Mr. Doyle' If this Act is upheld there will be, Your
Honor. (Laughter)

A. Well there's an indication in the vicinity of Matta-
woman Creek, that runs onto another page, but that, there
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is an area out from the mouth of Mattawoman Creek, at
least on this page, appears to be two miles long, roughly,
maybe two and a half. It was dredged to 21 feet in depth
and, let's see, | think approximately 200 feet wide, and this
was done, it indicates it was done in June of 1963. There
is another area at approximately — running from approxi-
mately mile 58 to mile point 62, about 63 or thereabouts.
That's about 5 miles which was dredged to 24 foot for a
width of 200 feet in November of 1963. The continuation
of the line that | referred to before in the vicinity of Mattar
woman Creek that's on this page appears to be some where
in the order of a mile and a quarter to a mile and a hdf.
It was dredged to. again about a 200 foot width, ad
| presume 21 feet as was indicated on the other page. So
it would — it appears that there is about approximately
ten to eleven miles length of the river, 200 feet wide that
has been dredged on the charts that | am looking &t,

(Mr. Rich) In 1963? A. In 63, yes.

72. Based on your studies that you conducted, under
your super- (T. 201) vision do you have any expert opin-
ion as to whether such dredging to the extent that you
have described would have any impact on the ecologicd
balance in the Potomac River adjacent to Charles County®

(Mr. Rich> Your Honor, we will request a foundaion
to be laid as to the knowledge of this man as to the aea
prior to the dredging in 1963. If memory serves me correct
that channel was probably put in there in about 1870, ad
we are talking about a situation which exists at this time
today, 1971. What the effect of that dredging was in 1963
is totally irrelevant and what the effect of a dredging thet
may occur twenty years from now is also irrelevant.

< Courti | think he may express an opinion asto what —
dredging, if you do it today, tomorrow or six weeks ago,
| don't see where its effect would be any different.

(Mr. Rich) Dredging what now? That's all |1 want to
know. What are we dredging now?
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(Court) According to this plot and his testimony it's
dredging a channel which is usually in the deepest part of
the river.

(Mr. Doyle> You may answer, Doctor.

(T. 202) A. OK. Asindicated this does involve mainte-
nance dredging of the channel. There is no way of know-
ing what the depth was previous to the dredging. It doesn't
indicate that. It just indicates the depth to which it was
dredged, and the length and the width of those dimensions.
It does involve in a least two of the instances and, of
course, | don't know whether this would be future practice
or not, but it was past practice, of spiraling the materials
back into the river in the shallow water portions of the—

(Court) Well you really don't that in this case.

A. | dont. | don't know what would happen in the
future. It indicates this is what was done in the past, so
substantially what we are talking about is a bit the reverse
of what's proposed with the current dredging in that we
are going to be dredging from deep water to make it
deeper, and depositing the material in shallow water to
make it shallower, if that in fact is what happens in the
future. That is what has happened in the past. To that
extent the general short term effects of the dredging would
have to be said to be similar in that there is a shalow
water habitat that is being disturbed or was disturbed at
that time due to the dredging and of course there was also
degp water habitat that was disturbed.

(Courti Of course that is based on your assumption

that that's what was done. <T. 203) A. | am taking
about — assumption based on what is indicated on this
chart.

(Mr. Rich® Your Honor, | have to move to strike the
testimony from the record. It's totally irrelevant to what
is occurring there now.

< Court) I'll deny your motion.
73. Proceed, Doctor, if you have any more—
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(Court) | think he has covered—
(Mr Doyle) OK.
(Court) Is that plat being offered in evidence?

(Mr. Doyle) Yes, sir. | think | better had in view of the
substantial amount of testimony that surrounded it, ad

| would like to have it marked as — | think it's my 6.
(Clerk) 6.
(Charts filed herewith marked Plaintiff's Exhibit
No. 6.

(Mr. Doyle) | have no further direct examination of
this witness. Y our Honor.

(Court) Wéll it's five o'clock. Does this complete your
examination on direct?

(Mr. Doyle) Yes, sir, it does, except for the one witness

(Court) No, | mean of this witness.

(Mr. Doyle) Of this witness my direct. | might have
some redirect but | doubt it.

(T. 204) (Court) Well this is probably a good point to
recess. You don't want to— how long will your cross exam
ination take?

< Mr. Rich) Inlight of the direct testimony it will prob-
ably be fairly short, Your Honor.

(Court) Would you like to complete it now?

(Mr. Rich> If the court—

(Court) When you say short what do you mean?

(Mr. Rich) Fifteen minutes, twenty minutes at the mog.
(Court) Alright, you may proceed.
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CROSS EXAMINATION
By Mr. Rich:

1. Doctor Lauer, just a few questions. You made the
statement that from the quantitative standpoint you didn't
want to make an evaluation as to the deleterious effects of
the proposed dredging or the beneficia effects, is that, cor-
rect? A. That was in respect to the metals wherein |
indicated that part of my reasons for not thinking there
was going to be a detrimental effect since that was based
on, partially on an area consideration, that because of the
redistribution of metals which appears to take place due
to the dredging, that area stays the same. So in that in-
stance | wouldn't be in a position to say that this benefit
Is going to be all that great if the detriment isn't going to
be al that great.

2. You are not here today to offer a value judgment as
to i T. 205« whether or not this dredging should occur,
areyou? A. No, | amnot. | don't really think that'sin a
professona technical person's ream to do. It's my job to
describe insofar as | am able to, based on data collected,
what | see the effects to be.

3. And you have made certain observations and con-
clusons, and one of the statements that you did make was
that the impact on a smaller area would be more dramatic.
The larger the area involved the less the dramatic impact
in the area, is that correct? A. | think there is an areal
consgderation pretty like that.

4. And at that time Mr. Doyle called to your considera-
tion the dredging of seven hundred acres in the Craney Is-
land area. Now let me ask you this. Taking into considera-
tion the seven hundred acres in Craney Island and the three
hundred acres in Mattawoman Creek and the thousand
acres in Greenway Flats area, you take al those dredging
operations into consideration and you relate it to the waters
in Charles County, wouldn't that make the impact more
dramatic? A. Well certainly the impact is greater than
if there were only one area.
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5. And we are talking about today, we are talking about
the dredging of those three areas, that's what we are here
to discuss, is that correct? A. That's my understanding.

(T. 206) 6. So we have to look at the total picture"
A. Yes.

7. Doesn't there come a time, Dr. Lauer, and | dont
mean to get too esoteric, does there reach a point where
you have to stop dredging out shallow areas and you have
to keep a shallow water habitat?

(Mr. Doyle) If the court please, | object. | think heis
getting too esoteric.

(Mr. Rich) This is an expert witness—
(Mr. Doyle) Well | don't think—
(Mr. Rich) Cross examination.

(Mr. Doyle) But it calls not for an opinion. It cdls for
a personal opinion with regard to when you stop doing one
thing and start—

f Mr. Rich> | am asking for his expert opinion.
< Courti Well you may answer the question.

8. Does there come that point in time that you have to
make that decison? A. Considering the areal reaion
ships obvioudly in any situation there's a finite amount of
habitats of all kinds, so obviously there is a limit to how
much of that habitat that can be effected and this is rda
tive to the total area of the system.

9. You are talking about one echo system really. Now
suppose | told you that there was an application to dredge
Chicamuxen, that's the next creek down from Matta
woman, and there's an i T. 207) application to dredge
the creek across the way in Virginia, the name of which
starts with an "O" and | forget it. Now we take al these
things into consideration, the dredging of all these aress,
isn't the impact more dramatic on the echo system?

(Mr. Doyle) Objection, there's no evidence of that here.
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(Mr. Rich) Well | am raising the question. He is an
expert witness.

(Court» Wl is this a hypothetical question or—
i Mr. Rich> Yes.

(Court) Well, | think he has testified to that. If you
did away with the marshlands altogether it's going to be
much more dramatic effect than if you just do a little bit.
| don't see where there's any point in questioning that.

10. Now let's pinpoint Mattawoman Creek area. What
type of fish samples did you take in Mattawoman Creek?
A. Wdl as was initially testified to we didn't take any
fish samples during the beginning period of sampling.
Subsequently the fish sampling was restricted to the obser-
vations of spawning which was not a sampling. It was an
observation, and to collections of fish eggs and larvae by
towing them out.

11. And you did that in the Mattawoman Creek area?
(T. 208) A. In that area, yes.

12 You said that you visited the area on one day? A.
That's correct.

13. What date was that? A. Gee, | don't know. As |
recdl it was in the earlier study—

14. The early study? A. That's correct. | probably
could find it if I go back through my last year's calendar,
but 1 don't have it with me.

15. Now what classfication is Mattawoman marsh area?
A. | don't understand what you mean?

16. What type of wetlands area is it classfied as? A.
Gee, it was most generaly fresh water wetlands. Very
little salinity gets up into that area so it generally would
be classfied as a fresh water wetland.

17. And what is the importance of it being a fresh water
wetlands area? A. Wéll of course the most general import-
ance is that the organisms that exist there are primarily
fresh water and not marine. It has other implications. It
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means that the aquatic plant growth is going to be different
because it doesn't have to be salt tolerant plant growth,
so it's going to be fresh water plant growth and not the
brackist water loving plant growth. In general aspects
as to its favorableness as habitat for water fowl there redly
isn't the substantial of a difference, except insofar as the
the food habits of a particular <T. 209) species of duck
may be directed more to the organisms found in a <t
marsh than to a fresh water marsh.

18. And do you have a list of the fish that spawn in
Mattawoman Creek area? A. We have — thereis a lig
here that we have been told spawn in Mattawoman Creek,
This would not — we would not represent this as bang
our own data because this was something we dicited by
guestioning, and it may not be a complete list, ad |
suspect the State has a more complete list than we would
be able to furnish.

19. The State hasn't withheld any information from you.
by the way, has it? A. Not in the second instance. In
the first instance before we got into the previous hearing
there was a search made of people who had information
and | don't know if it was a purposeful withholding. |
couldn't testify to motivation, but we were not able to
determine that the fish surveys that were subsequently
testified about in the April hearing existed in fact. We
were a bit surprised to find that that did exist in fact. We
had not been told of its existence previously, but we didnt
ask for it, so | have to say no, you didn't hold anything
back from us. We didn't know to ask for it either.

20. Let's go back to the type of fish in Mattawoman
Creek, will you just list them quickly? A. Well, lage
mouth bass of course have been indicated to be (T. 2100
there. Several of the alosa species, the shads, American
Shad, and presumably the alewife would get in there ooca
sionally. Possibly the herring. No doubt the white perch
getsin there some. Probably striped bass get in there fran
time to time. No doubt there are sun fish in there. There
are pike in there we are told. There, probably there's one
or another kind of catfish in there. | am sure that there
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probably are, depending on what part of the creek you
are talking about. No doubt if you get further upstream
you are going to find creek chubs and shiners and things
like that.

21. Is Mattawoman Creek unique in any way? A. Wdll
it's a fresh water — the lower part of it is a fresh water,
marsh lined fresh water creek, to the extent that those
exist it's not unique. So | would have to say no, it's not
unique in that sense. There are other fresh water marsh
lined streams.

22. Would you classify that as an important spawning
stream in the Potomac Basin? A. We don't have data, of
course, to testify to that. | would not be doubtful that it
is. | would be willing to imagine that it is.

23. Doesn't it also contain something, an American lotus
or something which is unique to the area, a nelumbo
something or other? A. That's been reported. We have
heard that. To my knowledge (T. 211» we haven't seen
that, but apparently it isin there.

24. And that would be unique to this one particular area
if it's there? A. Well obvioudly it exists other places.

25. Yes, but inthe State of Maryland? A. | can't testify
to the whole State of Maryland. | don't know if it exists
other places or not. | don't have that knowledge of the
whole State.

26. Let me also go to the other point that you brought
up, the question about — Mr. Lord may have mentioned
in his opening statement, that we destroyed the marshes
in the Greenway Flats area. Well in fact though we did
deepen the shallow area along Greenway Flats, isn't that
correct? A. | presume so.

27. And we deepened it to the extent of 50 foot depths,
isn't that also correct? A. | think Mr. Parker testified to
that.
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28. And he aso tedtified that prior to that time it wes
avariable from, | think it was three to eight feet, if memory
serves me correct? A. | think twelve maybe.

29. But it was deepened? A. Yes.

30. Let me just throw out a statement to you so we ¢an
save some time. If you disagree with it please tell me hov
you disagree (T. 212) with it, isthat alright? A. | gues
0.

(Court) Disagree with what?
(Mr. Rich) My statement.
(Court) Oh.

31. The area proposed for dredging in Mattawoman
Creek is used as afeeding, roosting and the nesting grounds.
and/or nesting grounds for numerous bird species indud-
ing some presently on the endangered species list. Birds
making use of this area include wood ducks, mallards, blue
winged teal, great blue heron, green heron, night heron,
bittern, American bald eagle, osprey, turkey vulture, wil-
son's snipe, various terns, gulls and migratory water fom?
A. | think probably our report contains more or less s
stantiation than any that has been supported so far.

32. So you generally agree with that statement? A.
Yes.

33. Many fish — let me give you another statement.
Many fish, furry creatures, and bird species making use
of this area in Mattawoman Creek are dependent, for at
least part of their life cycles, on shallow waters and marsh
habitat? A. | agree with that.

34. There was some testimony by your associate that
there was some recreational fishing in the Mattawoman
Creek area. Toyour knowledge is there also some commer-
cia fishing? (T.213) A. | don't have knowledge of that. |
don't know.

35. Let me switch over to Craney Island. Is it true, it's
my understanding that there are some sea ducks that feed
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on the mollusc on the shallow bottom in the Craney Island
area? A. There are species—-| can't speak to that "directly
because we haven't studied the gut contents of ducks. But
there are species of ducks reported to use the area which
do, as part of their food, use the mollusc. You know, it's
the general known food habit of those species of ducks.

36. Those ducks, are they called diving ducks? A. Yes.
they have to get down and get them, so a duck dives.

37. How deep do those ducks dive? Fifty feet? A. They
can go up to, based on my recollection from the literature
they can go up to forty or fifty feet.

38. But that would be somewhat unusual, wouldn't if
A. Yes, | think that's their limit.

39. It would have to be a pretty strong duck? A. Well,
asuper duck, i Laughter>

(Mr. Rich) I think we covered the sediment. That's
about all the questions | have. Your Honor. Thank you very
much.

(Courti Do you have any redirect?

REDIRECT EXAMINATION
By Mr. Doyle:

1. Just one question, Doctor. This mollusc that the super
duck goes after (Laughterl is that uniquely indigenous to
Craney (T. 214) Island or could you might find that thing
some place else up and down the Potomac River? A. We
have found it at other sites that we have sampled other
than in the immediate Craney Island site. | would expect,
not based on sampling data, but general knowledge of its
distribution that it would be distributed primarily more in
shallow water areas but also in deeper water areas for a
considerable length up and down the river.

2. Dredging of the seven hundred acres that we are talk-
ing about would not mean that the diving duck would
always have to go down to forty or fifty feet to get feed?
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(Mr. Rich) Your Honor, | will have to object to that. |
am talking about the ducks in the Craney Idand area
(Mr. Doyle) | know no—

(Court) Well, | am aware, ducks don't always Stay in
just one small area.

(Mr. Doyle) That's right, sir.
(Court) In fact they don't even stay there all summer.
(Mr. Doyle) | have no further redirect.

(Court) Alright, you may step down. Do you al have
any further need for Dr. Lauer or may he be excusad*?

(Mr. Doyle) He may be excused. Your Honor.
(T. 215) (Court) Mr. Rich, do you have—
(Mr. Rich) No, Your Honor.

(Court) Alright, Dr. Lauer, you won't have to wait until
Friday. You may leave today.

(Witness) Thank you.

(Mr. Doyle) | do, if the court please, would like counsd
and the court to know that if in fact | have to do it | have
another expert witness standing in the wings for possble
rebuttal testmony of a similar discipline as Dr. Lauer axd
itisforthat reason | am willing to let him go. | have some-
body else to back up if | need him.

(Court) Isthere anything else? Well we will recess until
ten o'clock tomorrow morning.

(T.216) October 14, 1971

(Court) Let's see, when we adjourned last night, Mr.
Doyle, | think we had completed the cross examination of
Dr. Lauer.

(Mr. Doyle) That's correct, Your Honor. | might, prior
tothetimel call my next witness, Y our Honor, mention the
fact that Dr. Lauer had a slight change in his schedule.
He will probably be in the court room for at least a portion
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of the day. | wanted to explain his presence here since he
indicated he might be leaving late last night. Mr. Taggart
please.

ROBERT TAGGERT, a witness of lawful age, being first
duly sworn, deposes and says.

(Clerk) Will you please state your full name and ad-
dress. A. Robert Taggart, 2009 Friendship Lane, Falls
Church, Virginia.

DIRECT EXAMINATION
By Mr. Doyle:

1. Mr. Taggart, will you state your occupation, please?
A. | am anaval architect in marine engineering.

2. And presently what business are you engaged in? A.
Business is Robert Taggart, Inc., Marine research and
development.

3. And in connection with that type of business do you
carry out accoustical studies and tests? <T. 217) A. Yes,
we do numerous studies on ships and submarines, both
airborne and underwater noise.

4. And describe briefly the nature of those tests, what
you look for and what you do. A. These tests are con-
ducted primarily to find out whether the noise levels
d, and it is usually navy ships, are satisfactory as far as
habitability of the personnel and also with regard to detec-
tion by submarine.

5. Do you conduct any other type tests or studies in
the accoustical field? A. Yes, we do.

6. Will you describe briefly some of those, the nature of
them? A. We have conducted several tests for clients who
are concerned with noise levels in apartment house, town-
houses, sawmills, industrial plants and so on.

7. And in conducting these tests do you use specialized
equipment? A. Yes, we do.
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8. Alright, now will you state, please, your educationa
background? A. | graduated from Webb Institute of
Naval Architecture in 1942, degree of naval architect axd
marine engineer.

9. And subsequent to that what did you do? A. Subse
guent to that | have been engaged in ship research ad
development, for some five years | was head of the ac-
coustics division at the Bureau of — Navy Bureau of Ships.

10. And in connection with your activities with the Navy
Bureau of (T. 218) Ships what in the accoustical fidd dd
you do during that period? A. Conducted the navy pro-
grams in ship noise control.

11. Alright, go ahead, any other relevant accoudtica
background? A. Yes, after leaving the Navy | was with
Reed Research, Incorporated in Washington as technica
administrator where we aso had a number of projects
on noise control of various sorts, and since 1958 | have
operated Robert Taggart, Incorporated and we have prob-
ably done, | would guess on the order of a hundred projects
related to ship noise and other types of noise control.

12. Have you ever qualified in any courts as an expert in
the accoustical field? A. Yes, | have.

13. What courts have you qualified in? A. The Charles
County Court in Maryland in connection with a sawmill
noise case. Fairfax County Court in connection with a
swimming pool noise situation.

14. That's Virginia? A. Yes.

15. Alright, now did you at some period in time make an
accoustical study in connection with the dredging operation
at the request of the Potomac Sand and Gravel Company?
A. Yes, | did.

16. When was that study conducted, sir? (T. 219 A.
That was conducted in September, 1967.

17. And will you briefly describe the nature of the study,
the tests you ran and what your results were? A. The—
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(Court) Excuse me. Do you have any questions as to
his qualifications?

(Mr. Richi No, Your Honor.
| Courti You may proceed.

18. You may proceed, Mr. Taggart. A. These tests were
conducted on the two dredges owned by Potomac Sand and
Gravel in atypical dredging situation. Measurements were
made at a distance of 250 yards from the pair of dredges
with one operating and then the other operating and
then both operating in their customary operational mode.
There were also ambient noise surveys made in the area
where they were planning to do some dredging at a later
date. These were made at the St. Charles Church.

19. And was this in the vicinity of the Mattawoman
Creek? A. Yes, it was.

20. When you say ambient surveys would you please
describe what that term means? A. This is to get a
measure of the noise that exists in the air in a typical area,
that is to get its level and its spectrum.

21. Without regard to any particular source, the noise
from all sources? (T. 220) A. That's correct.

22. | see. Alright, now what type of tests did you con-
duct in making these surveys? A. These were — we used
a sound level meter feeding into a third octave band ana-
lyzer which gives the noise level in decibels at a series of
frequencies to get the entire frequency coverage of the
noi se.

23. Is that equipment recognized equipment? A. Yes,
this is standard approved by the American Standards As-
sociation.

24. Alright, sir. Now what type of tests did you conduct?
A. Measurements were made, as | say 250 yards from the
pair of dredges and the sound levels and their spectra were
obtained with one dredge operating, and with the other
dredge operating, and with both dredges operating, and
then these were plotted against the ambient noise existing
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in that particular area with no dredges operating. In other
words, getting a background in the situ measurement.

25. Alright, now you may refer to your notes if you wish.
Will you give the various readings that you — that resulted
from these tests and would you explain — translate from
a technical into lay language what those readings meai'?

(Mr. Rich) Your Honor, may | just ask at this point
where these tests were made. | missed that. The test that
he is speaking of right (T. 221) now.

26. Would you repeat please, where you took the tests
a the two sites? A. The two dredges were operating df
Gunston Cove in the Potomac River when the measure-
ments were made.

27. And how far were you from the dredges when they
were made? A. 250 yards from the dredges and the
dredges were about 800 yards from the Maryland shore.

28. Alright, now you said you aso made the ambient
tests in the vicinity of Mattawoman Creek. Would you
indicate where each of those soundings were taken? A.
The ambient readings were taken on the grounds of the
St. Charles Catholic Church about 200 yards southeast of
Maryland Route 210.

29. And how far from the proposed dredging site would
that have been? A. This was about twelve hundred to
fifteen hundred yards from the proposed site.

30. Would you please give the results of those tests? A.
If I may | will just refer to the — what we cal the wide
band/or overall levels which are indicative of the tota
operation. The spectrum levels are of interest in interpret-
ing it but the wide band levels | think give a reasonable- -

31. In lay language would that mean the total sound
that you A. It'sthe total sound, yes.

(T. 222) 32. Go ahead. A. Now with no dredges operat-
ing, this is df Gunston Cove, there are an average leve of
56 decibels, with apeak level of 78 decibels.
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33. What is a decibel? A. A decibel is actually a lo-
garithm of the relationship of a sound pressure to a base
pressure. There are many ways of calculating decibels.
This happens to be a standard method and they can be
related to other noises.

34. Is it fair to say that as the decibel reading increases
the noise level has risen? A. That's correct, yes.

35. Go ahead. A. With the dredges not operating there
was a 56 decibel level with peaks up to 78 decibels.

36. Now is there any way that you can relate the reading
of 56 and 78 to sounds which we in the court room might
be accustomed to or could relate to? A. Yes. The sound
level in this room with nobody speaking would be probably
on the order of about 50 decibels, | would guess just from
the situation here now. With the voices coming through
at a distance from my mouth of about two feet it would
be something on the order of about 70 decibels. In other
words, the noise drops of very rapidly from the source
going on out. In fact it drops about 6 decibels every time
(T. 223 ) you double the distance from the source.

37. May | conclude from that that if | were standing in
the rear of the court room the measurement of 70 decibels
at the point you indicated would be somewhat less back
there? A. That'sright, yes.

38. And as you indicated it would be markedly less as
the distance increases? A. That's correct.

39. Alright, proceed. A. With the dredge. Arlington,
operating a measurement of 63 decibels average was ob-
tained with a peak level of 72 decibels.

40. Now can you just explain please what the peak level
reading means, what does that indicate? A. Noise, of
course, is a variable function with time. In other words,
when a person is speaking, for example, their voice raises
up and down, the same thing is true when machinery is
operating. There is a variation in level at times. In any
general area, for example, if there is any truck traffic on
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a road going by or any other form of traffic the noise levd
will peak up and down as the vehicle goes by.

41. So that thefirst reading you are giving us here would
be the average there of the variables. The second is the
peak. A. The maximum that was measured, yes.

42. Alright, sir, go ahead. A. With the other dredge.
No. 8, operating an average level of (T. 224) 65 decibds—

(Court) That's with both operating? A. No, this is with

the other one. No. 8 operating and Arlington shut down at
this point.

(Court) With a peak of what? A. 65 with a peak of 73.
Then with both dredges operating an average level of 62
with a peak of 72. Now let me mention right here that
you would normally expect with — when the two dredges
were operating if they have these same average levds
that the sum of the two would be greater by about 3 ded-
bels. However, as these noise measurements were made
there might have been other situations that were causng
this level and not the dredge itself necessarily, because
you will note with both dredges operating the level wes
actually lower than when they were operating individually.
Then the ambient level on the grounds of the St. Charles
Catholic Church was 53 decibels with a peak level of 80
decibels.

t Court) Would you mind repeating that? A. 53 decibds
average. Peak 80 decibels.

43. Were you able to determine why you got a peak that
seemed to be higher than the others? A. Yes, that was a
truck accelerating on the highway.

44. A truck accelerating on the highway, would you
know where it was? A. It was going by on Maryland high-
way 210, and let's see, this (T. 225) measurement site was
about 200 yards from the truck. In other words, this is
about equivalent to the distance that the measurements
were made from the barges — from the dredges earlier.
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45. Now did you conduct any other tests in connection
with this study? A. Basically these are the tests. They
were analyzed in detail to get their complete spectrum
levels and spectrum levels were reported in the total report.

46. Alright, now based on the tests and the studies that
you made and based on your experience in the accoustical
fidd, can you state an opinion concerning the noise level
of the dredging operation conducted by Potomac Sand and
Gravel?

(Mr. Rich) Your Honor, | think it first has to be estab-
lished as to — exactly what dredge is going to be used in
what area, that these are the same dredges that were used
at that time are going to be used now, if this man is familiar
with the ambient sound levels, particularly in the Matta-
woman Creek area. He stated that distance is a very
important factor here. He aso stated he took his ambient
level at St. Charles Church which is right close to the
highway going past there, and | think the question is fine.
This man (T. 226) is a recognized expert, but | think it
should be limited to the precise areas that they propose to
dredgein.

(Mr. Doyle) | think those are excellent subjects for cross
examination, Your Honor. | don't think they disqualify this
witness from stating his expert opinion on the study he
made. He is not trying to say that other dredges will equal
these studies. He is just trying to say what his opinion is
with regard to the noise levels that these two dredges
generated under the conditions he has described.

(Mr. Rich) It'sirrelevant as to the subject of this case,
totally irrelevant.

(Court) What do you mean, the two dredges?

<Mr. Rich) Yes, he has not established that these are
the same two dredges. It has not been established the
areas where they propose to dredge. Wel'll stipulate to the
decibel findings but it has to be related to the facts of this
case.
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(Mr. Doyle) If the court please, Mr. Taggart very clearly
indicated at the outset of his testimony he was employed
by Potomac. (T. 227) | doubt that having employed him
they would take their dredges out and put new ones in

(Court) | don't think there's a question about the
dredges. At least in his testimony he said, as pointed out.
said he was retained by Potomac Sand and Gravel to make
these sound tests on their dredges. Now | don't know why
he would go out and make them on some other dredges.

(Mr. Rich) Your Honor, | assume that they were
Potomac's dredges at that time. | agree with that. | want
to know if these are the same dredges that they propose
to use in the new operation, the subject of this suit.

(Court) Well he wouldn't know that. | don't think you—

(Mr. Rich) Well unless they are the same dredges, Your
Honor, | think the sounds emanating from those dredges
are irrelevant to this case.

(Court) | don't follow you on that. | don't know why
they would sell al the dredges and get new ones in.

(Mr. Rich) But they did testify already, Mr. Green
testified about the replacement of dredges—

(Court) They were worn out but these, they said they
(T. 228) were modern steel new ones, or new five or gx
years ago, whenever it was, in the 60's.

(Mr. Rich) This man's tests were made in '67, Your
Honor, that's four years ago.

(Court) Well dredges last a long time.
(Mr. Rich) Wéll | think that has to be established.
(Court) Well | don't follow you on that.

(Mr. Doyle) Nor do I, Your Honor. All this man — he
can certainly cross examine, isn't it a fact and—

(Court) 1 think you should clear up a little more as to
how close to these tracts, or Mattawoman seems to be the
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main one you are interested in, and Craney Island, in rela-
tion to those two where these tests were made.

i Mr. Doyle) Alright.

47. Mr. Taggart, look at your records again and as | un-
derstand it, the tests when you made the readings in con-
nection with the dredges were taken where? A. These
were taken on the dredges immediately opposite Gunston
Cove, approximately 800 yards from the Maryland shore.

48. Alright, now how far was the sounding equipment
from— A. The sound equipment was about 250 yards from
each of the dredges.

49. Alright, now were those dredges in normal operation
a that (T. 229) time'? A. To the best of my knowledge.
yes. They were working.

50. Then you went — after you obtained those readings
— let me ask you this. Would it make any difference, in-
sofar as the level and the test results are concerned would
it make any difference whether the dredges were operating
one place or another assuming you took your readings from
the same distance from them each time? A. No, it should
make no difference.

51. Alright, now you took a second set of readings where?
A. At the St. Charles Catholic Church.

52. And in connection with the proposed dredging site
in Mattawoman Creek how far was that reading site? A.
Approximately twelve hundred to fifteen hundred yards
from the proposed dredging site, and this was about 200
yards from the highway.

53. And would you explain how you — is it possible for
you as an expert to relate the dredging sounds to the
site at which you took the ambient noise level?

(Mr. Rich) The question is not possibility. Your Honor,
i Court) Well let him answer the question first.

A. Yes, we could estimate the, assuming the dredges in
the new site, using the ambient level that we measured at
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St. Charles Catholic Church, and calculate the level that
those dredges (T. 230) would be — at which they would
be heard at that church.

54. By using the calculations that you took at the dredg-
ingsiteitself? A. Yes.

(Mr. Doyle) | think he ought to be permitted to state his
opinion, if the court please.

(Mr. Rich) Your Honor, he has not related the S.
Charles Church to the Mattawoman Creek area. He dated
twelve hundred yards which is, as | remember it's 170
yards in a mile. That's some distance from the area. Your
Honor.

(Mr. Doyle) Wdl certainly, sir, he can't move the
Catholic Church any closer to Mattawoman Creek than it
is.

(Court) 1 will overrule your objection. He sad, as |
understand his testimony was, that where ever these tests
were made he could relate it to Mattawoman. 1t wouldn't
make any difference as to the sound or the — is that cor-
rect? A. That's correct, sir, yes.

(Court) You could get the same results as if the tests
had been made in Mattawoman Creek. A. That's correct.
The only thing we would not know would be the (T. 231)
ambient level of noise directly in the creek itsdf, let's
say, but there's no reason why we could not compute the
noise of these dredges at any distance from the dredges
based on the readings gotten here and the distance at
which they were taken.

55. My question was, based on your studies and your
experience can you state an opinion concerning the noise
level of this dredging operation? A. Yes, it's my opinion
that this dredging operation would not significantly raise
the ambient level in this general area.

56. Now can you state some comparison, | would like,
when you made the tests on the dredges | take it that the
noise levels in the sense they were emanating from the
dredges were constant? A. Yes, reasonably constant.
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57. Alright, now can you compare that, the constant type
of noise level that you — that came from the dredge to one
that is a recurring or receding type of noise insofar as its
decibel level is concerned and the effects of that kind of
noise on a listener? A. Yes, to a listener he can detect or
notice or be annoyed by, | would say, a noise that is vary-
ing in either level or frequency considerably more than he
is by a noise of constant level.

58. And finally, sir, is it not a fact that the question of
whether noise is or is not annoying is a highly subjective
matter? <T.232i A. Very highly subjective, yes.

(Mr. Doyle) Witness with you. Mr. Rich.

CROSS EXAMINATION
By Mr. Rich:

1. Sir, you say that the dredges were operating at the
time that you took these tests, some of the times that you
took these tests”  A. Right.

2. Do you know how much, whether the washing opera-
tion was in process? A. No, we were not given the infor-
mation on what operations were going on. The Potomac
Sand and Gravel was operating these dredges in their,
what they considered to be their normal operating load
and this is all the information we have.

3. And how do you know it was considered to be their
normal mode of operation? A. Because we were requested
to make the measurements under whatever mode of opera-
tion they decided upon, so whatever that mode was some-
one else would have to—

4. They knew you were making the tests at the time
that— A. Oh, yes, they were alternating between dredges
and so on.

5. Now if | may refer to this chart. | am not that
familiar with the area. One of the points of contention in
this case is of course the Mattawoman Creek area, and you
stated that you took the ambient level at the church, the
Catholic Church? A. Right.
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(T. 233) 6. Could you come up to this map and show me
in afashion where that church is? A. | doubt that | could,
| am not completely familiar with the area and this was
taken quite some time ago. In fact our, the request was to
make the measurements at this particular location.

7. Did you take any ambient measurements in Maita
woman Creek itself? A. No, we did not.

8. lsn't it true to some extent that there is a resounding
type of principle, that if an area has a lot of trees or other
type of obstacles that noise will resound dof of it? A. Yes
noise does reflect.

9. And the noise level might be — if you would compare
a noise level in an open field and an area where there is
growth or trees or something for it to resound of of or
reflect off of wouldn't the noise level be greater in that area
which was somewhat confined by the growth? A. Yes, the
noise level — let me relate this, perhaps to a room as
opposed to outside.

10. Alright. A. You can get a reverberant level within
aroom that will be approximately, that is with a completely
reflective room such as this is, some three decibels higher
than the source level, let's say.

(T. 234) 11. The answer to that question is that because
of the problem of reflection as you put it, the noise leve
would be higher in an area of this nature? A. The noise
level can be higher. | do not believe that this would be the
case with trees.

12. Well trees or growth, have you visited the Matta
woman Creek area? A. No, | have not.

13. Where they propose to dredge? A. No.
14. You don't know what type of growth isthere? A. No.

15. Have you seen the Craney Island area where the
proposed dredging is to take place? A. No, | have not.

16. Have you taken any ambient sound levels in the
Craney Island area? A. No.
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17. And where was this dredging occurring when you did
take the levels® | know you have answered the question
but | have forgotten the answer. A. O.K. This was df
Gunston Cove about. | believe, it was 800 yards from the
Maryland shore.

18. Can you pinpoint that on the map for me? A. That
would have been about in the location around here.

(T.235i 19. Inthe middle of theriver? A. | would judge
it should be out of the channel on the Maryland side of the
channel.

20. Do you know the noise level that a osprey or a bald
eagle will not be offended at, or the tolerance level for
noise of the bald eagle® That's a better question. A. No.
| do not.

21. Do you have at your hand any figures to indicate
noise levels of tolerance, or tolerance levels with respect
to noise of the birds in this area? A. No, | do not.

i Mr. Lord) Your Honor, could we just have one second,
please?

1Court* Yes.

22. You say that you took readings of of the dredge 250
yards? A. Correct.

23. That was out near the middle of the river near Gun-
ston Cove? A. Yes.

24. Do you know whow far the fastland will be from the
dredge in the Mattawoman Creek area when it is dredging
there? A. No, | don't.

25. Did you take any readings inside of 250 yards? A.
No, | think they were all taken that one distance.

26. Can you explain to me why you just took that one dis-
tance? A. Actually the chain in level with distance in a
completely open  (T. 236) area can be calculated quite
readily and it is desirable to make them at a fixed distance
where the distance is known, and then the readings can
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then be corrected to any other distance, and it was desdr-

able in this case to get a spot that was equal distance from
the two dredges.

27. You have spoken of a number of decibel readings
250 yards. For instance, you stated that the levels would
range from the Arlington between 63 and 72. What would
be the figure for say 100 yards? A. 100 yards would be
about 6 decibels higher than that.

28. So the range would be for the record between 69
and 78? A. If the noise that was measured was coming
from the dredge.

29. Right, 1 am assuming that. Let's come in another
50 yards what would be the level from a 50 yard ranme®
A. It would be another 6 decibels.

30. Another 6 decibels, and | assume this is, that it's
going to double each time we come in haf the distance, is
that correct? A. Roughly speaking until you get in vary
close then it no longer applies. This is what we cal afar
field application. In other words, within a yard of it it
wouldn't be up to 24 or 30 decibels higher certainly.

31. How close did you say you were to that road® The
Catholic church. A. 200 yards.

32. 200 yards from the road, and what amount of de-
cibels — you say there was a great variance because of a
truck coming by? <T. 237> A. Yes.

33. What exactly did that truck cause in the amount of
decibels? A. 80.

34. 80, from what? A. The average was around 53.

35. So that truck coming by ran it up from 53 to 80° A.
True.

36. And that was how far away? A. That was 200 yards.

37. And you were approximately 1200 yards away from
Mattawoman Creek? A. Right.
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38. Do you know if that 1200 yards is from the proposed
dredging area or just Mattawoman Creek at its closest
point? A. As far as | know it's the closest point of the
creek.

39. You don't know whereit is? A. No.

40. You don't know if it's the proposed dredging area or
otherwise? A. | don't know where the proposed dredging
area is.

i Mr. Rich) Thank you.

REDIRECT EXAMINATION
By Mr. Doyle:

1. Mr. Taggart, you indicated that certain substances
are reflective of sound. Is it not true, sir, that some
other substances may absorb sound? A. Yes, sir.

(T. 238) 2. How would you characterize foliage and trees
and bushes and that type of growth? A. Foliage is gener-
aly high absorbative of sound. In other words, it would
tend to reduce the levels in such an area

(Mr. Doyle) Thank you. sir. That's all.

RECROSS EXAMINATION
By Mr. Rich:

1. You didn't complete — how about trees? A. Trees
and foliage, yes.

| Mr. Rich) Thank you.

(Mr. Doyle) If the court please, that is the plaintiff's
case with the exception of some proffered exhibits I wish
to make at this time and | must confess | am not certain
that what | am about to do, at least except for House Bill
1192 which was introduced in connection with the motion,
| don't know that it is in the evidence yet in this case and |
think |1 ought to put it there.
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(House Bill 1192 filed herewith marked Paintiff's
Exhibit No. 7.)

(Mr. Doyle) The other proffers of exhibits I'll make, | am
not sure quite follow the correct procedure, but inasmuch
as | think | have to protect the record concerning the rul-
ing on the motion | wish at thistime to offer as  (T. 221
exhibits House Bill 1271 and five representative bills that
were introduced into the committee on environmental
matters—

(Court) You mean in the trial, not for the purpose of
the motion.

(Mr. Doyle) The trouble is they weren't introduced at
the time of the motion. | want to get them in the record
in some proper fashion so in the event these matters do
become again relevant I'll have what | need to make the
arguments that are necessary.

(Court) Well as I, from my notes, on the motion you
introduced House Bill 1192 and House Bill 1271.

(Mr. Doyle) 1271, that's correct, sir. Now what | would
like to do just to show representative nature of the type
of bills that are submitted to environmental matters, |
would like to offer these five bills as samples of that fact
for purposes of the motion. | don't mean to put it in the
trial of the case, but | do — would like to have it in in
connection with the motion in the event that becomes agan
relevant.

(Court) Oh, that's to the motion.

(T. 240) (Mr. Doyle) Yes, sir, thefivebills.

(Court) Well you have two of them, is that correct?
(Mr. Doyle) | have, 1192 and 1271 are in.

(Court) Arein?

(Mr. Doyle) Yes, sir, now this is just five bills | picked
out at random of bills that were submitted to the Com-
mittee on Environmental Matters because the argument



E. 213

has been made that that committee only gets environmen-
tal type bills and | want to, perhaps if | have to make the
argument that that's not quite so. I'll offer these in that
context solely.

i Court) Well suppose we made that 3a thru e.

(Mr. Rich) Your Honor, we have no objection to that.
(Court) They were referred to in the argument.

(Mr. Rich) The bills speak for themselves.

(Mr. Doyle) Then in the case itsdf we have offered
House Bill 1192.

(Court) And that's exhibit 7.

(Five Bills filed herewith marked Plaintiff's Ex-
hibit No. 3a thru 3e on Motion.)

(Mr. Doyle) And with that the plaintiff rests, if the
court pleases.

(Court) That was only the one Bill 1192 in the case itsdlf.
(T. 241) (Mr. Doyle) That's right.
(Court) Mr. Lord or Mr. Rich, are you gentlemen—

(Mr. Rich) Your Honor, we have a small amount of
dides that we would like to put on with the man that
took them first and then they would be interpreted some
what. We would do it very quickly, Your Honor, if that
would be alright with the court. Mr. Wheeler, will you set
up the slides. Mr. Robey, will you take the stand.

(T. 242) CLARENCE J. ROBEY, awitness of lawful age.
being first duly sworn, deposes and says:

(Clerk) Will you please state your name and address?
A. Clarence Joseph Robey, 5624 Whitfield Chapel Road,
Lanham, Maryland.
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DIRECT EXAMINATION
By Mr. Rich:

1. Mr. Robey, by whom are you employed? A. Mayland
Marine Police.

2. And in what capacity, sir? A. Marine inspector 3.
3. And—
(Court) Marine inspector 3? A. Yes, Sir.

4. In that capacity, sir, what functions do you perform”
A. My primary duty is as pilot and photographer for the
marine police.

5. Mr. Robey, | asked you a some point, about a wesk
and half ago to take some aerial photographs, is that
correct? A. Yes, Sir.

6. If you would just briefly inform the court as to your
experience in taking aerial photographs? A. Well | sarted
taking them personally in 1946 and | have been df and on
since then seven and a haf years with the marine palice
| have been taking aerial photographs. | am aretired nava
lieutenant commander.

(T. 243> (Mr. Doyle) | am willing, if the court please,
to concede the gentleman's capabilities in that area.

(Mr. Rich) Alright.

7. Mr. Robey, let's look on the dlides rather quickly ad
| just want you to identify the areas that you have taken.
A. Yes.

(Court) Would you want the Iirghts out?

(Mr. Rich) Yes, please. | think for the purpose of the
record we could call these dlides exhibit C 1, 2, 3, 4, right
now so it would be faster that way.

(Slides filed herewith marked Defendant's Exhibit
No. C-l thru 9))



E. 215

8. Mr. Robey, state the date and the time of day and the
type of plane and the type of camera you used in taking
these pictures. A. The camera was a Retina Reflex. The
film was Kodachrome X. The aircraft was a super cub 150.
The day was October 6, 1971 as is indicated on the dides
themselves, signed by me. and it was approximately be-
tween one and two o'clock when the pictures were taken.

9. Can you identify that area? A. That is Mattawoman
Creek.

10. Looking in what direction? (T. 2441 A. Looking,
approximately it would be southwest.

11. Looking approximately southwest, and how far from
the mouth of the creek is it, approximately? A. Approxi-
mately from the mouth of Mattawoman Creek to where
that would be would be approximately two miles.

12. Let's go on.

(Mr. Doyle) Isit possible to just ask a question on these
pictures while we have the picture here, Your Honor?

(Court) Do you have any objection?
(Mr. Rich) No, Your Honor.

(Mr. Doyle) You say looking in the direction that you
are looking there it's two miles from the mouth to the
point where you took the picture? A. Approximately ac-
cording to the chart there.

(Mr. Doylel Can you estimate how much more creek
there was beyond the picture site? A. | am referring to

a hydrographic chart 560. | would say approximately a
mile.

(Mr. Doyle) So your testimony is the entire creek is
about three miles long and you were about two-thirds up
the creek when you took the picture? A. On that picture.

(Mr. Doyle) Alright, thank you.

I'T. 245) 13. Let's switch to the second one. What does
that show? A. That shows an area of the creek as indi-
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cated by you for me to take the picture of intended dredg-
ing.
14. Let'sgo on. | just want to get through these rapidly.

What does that show? A. That is the other portion of the
creek. That would be northeast.

(Court) You sad the other portion. You mean the mile
that is not shown on the first dlide? A. Yes, sir.

15. Let's go on. A. That is a portion of the intended
dredging area.

16. Go on. What's that show? A, That shows the other
mile of the total of what | consider to be a three mile area

17. You saying that takes in more area— A. Yes, dr.

18. Than the origina — than picture No. 1? A. Yes

19. Let's go on to the next picture. A. Intended dredg-
ing area.

20. Let'sgoon. A. That is a picture of the dredge on
Greenway Flats.

21. What is the difference in color of the water in that
picture?

(Mr. Doyle) Objection. The witness isn't qudified
(T. 246) as awater expert. | don't know how at whatever
height that airplane he could possibly testify to the color.

(Mr. Rich) I will qualify him if you want.
(Court) Wdll | think you should if you want to ask him
guestions.

22. Alright, let's go back into your quaifications with
regard to taking photographs—

(Mr. Doyle) Not the photographs. | am not objecting to
his qualifications on the photographs. | am objecting to
his qualifications to testify why there seems to be different
colored water below the airplane.

(Mr. Rich) I will go into that. This man, for the court's
record | will proffer this. This man is a pilot who spots all
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spills, fish kills, change in color of all type of water areas
in the State. He is charge of all the airplanes the State
has. He is — precision aerial drops and as a seaman's eye
reports to agencies on aerial sightings of red tide, algae,
siltation, pollution, potential oil spills, fish mortality and
photographs the same. He estimates the area size. He esti-
mates the number of fish mortality per (T. 247) acre of
water since May of 1965. He gives speeches on what a pilot
should look for and report to help the environment. He has
spoken at the Kodak seminar on law enforcement photog-
raphy. He is going through the F.B.I, basic and advanced
courses on photography. He is qualified to teach police
photography by the Maryland Police Training Commission.
He attended a naval school of justice. He is a public in-
formation officer for the United States Navy, eleven years.
He is a public information officer of Maryland Marine
Police.

| Mr. Doylet If | may state the objection, if the court
please. He is neither a hydrologist, a biologist, a botanist,
or any other specialty which would enable him from some
height to testify definitively why the water seems to be
differently colored. This is not an oil spill. You can ask
him that. Is that an oil spill, but | don't think he is quali-
fied to testify as to why that water is a different color.

(Mr. Rich) Your Honor, this man — his job is spotting
changes in color of water—

(T. 248) (Court) Waell it's easy to tell the difference in
the color, but you have got to be able to tell what causes
it or what it is.

23. Alright, are you familiar with dredging operations?
A. Yes, sSir.

24. And what is the basis of your familiarity? A. Hav-
ing spotted — having had to go up df Patapsco when they
were doing some dredging up there, taking aerial photo-
graphs of flume coming out of the dredge at Patapsco har-
bor. They were dredging at the time — | think they were
dredging channel at the time but it was causing water dis-
turbance.
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25. And is this part of your duty at the Department of
Natural Resources? A. Yes, sir.

26. Alright, now what causes the difference in color in
the photograph?

(Mr. Doyle) Objection. If the — If | understand the
witness's testimony he looks for differences. He looks for
conditions that exist and reports them to others who evi-
dentally then investigate the cause. Now I'll concede that
you can see some differences in water there, but 1 dont
think this witness is the one to testify what the difference
is and what caused it.

(Court) It's obvious there is a difference in coor
(T. 249) but it's a question of whether he is qudified to
say what's causing it or what it is is something else.

(Mr. Rich) Well | have read the man's qualifications.
Your Honor.

(Court) WEell you have read what he is supposed to do
but I don't know whether he is qualified to do it. He is
supposed to report agae and he is supposed—

(Mr. Rich) Red tide.
(Court) Yes, but that doesn't say he is qudified to do it.

27. Alright, was that dredge in operation when you flew
over? A. Yes, Sir.

28. And did you visualize the operation from the ar”
A. Yes, gir.

29. Alright, did you visualize if a flume was coming out
of that operation? A. Yes, Sir.

30. And isthat the flumeyellow area? A. Yes, sir.
(Mr. Doyle) Objection.

(Court) Weéll | think he is qualified to say if that was
what was dumping into the water, not what it is.

(T. 250) (Mr. Doyle) Just to be consistent | will move
to strike all the testimony with regard to that, Y our Honor.
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(Court) | will deny your motion.

31. Let'sgoonto thenext picture. What isthat area? A.
That is Craney lsland and the marsh to the southwest.

32. Craney lIsland is that little speck out in the water®
A. Yes.

(Court) Well wait a minute. Where is Craney Island.
They said it was two trees there sticking out of the water.
A. This is Craney lIsland right here.

(Courti Alright.

33. Next slide. A. That isanother shot of Craney Island.
34. The next slide. Oh, that's it.

(Mr. Richi 1 will leave this man on the stand i—

i Mr. Doyle> | have no cross examination.

i Courti You have any questions’

i Mr. Doylei No, sir.

(Courti Step down. Are they all the slides you have to
show?

i Mr. Richi Yes,sir. Now | am going to have Mr. Wheeler
just relate himself to the Mattawoman Creek area and he
will be able to identify (T. 251) those areas that—

* Court) | just want to know if you want it removed or
if. the next witness will need it?

f Mr. Rich) Right. Mr. Wheeler.
(Court 1 How many slides were there?
i Mr. Rich> Nine.

RICHARD H. WHEELER, a witness of lawful age, being
first duly sworn, deposes and says:

(Clerk) Would you please state your name and address?
A. Richard H. Wheeler, 1301 Poplar Street, Annapolis,
Maryland.
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DIRECT EXAMINATION
By Mr. Rich:

1. Mr. Wheeler, by whom are you employed? A. State
of Maryland, Department of Chesapeake Bay Affairs.

2. In what capacity are you employed? A. As a bido-
gist.

3. And in that capacity with the State what functions do
you serve? A. | serve in estimating environmental im
pact of various applications to al their wetlands, and |
serve as a chief wetland coordinator and interpreter of
wetland areas and private and State wetland mapping.

4. And how long have you done this? A. For thirteen
months.

5. And what is your academic background? (T. 2521
A. | have a bachelor of science in biology from Towson
State College.

6. Are you familiar with this Mattawoman Creek area’
A. Yes, gr, | am.

(Mr. Doyle) Your Honor, may | ask the same question
asked of me yesterday. Is Mr. Rich going to qualify this
man—

(Mr. Rich) No, no. This man is only going to spesk to
the Mattawoman Creek pictures and what he has seen.

(Mr. Doyle) OK.

7. You say you are familiar with the Mattawoman Creek
area? A. Yes, sir, | am.

8. Now under what circumstances have you gained this
familiarity? A. From four site visits, two of which | per-
sonally made. Two of which my fied crew made. One was
in April of 1971. Two were in August of 1971, and one was
in thefirst part of this month. The purpose of the visit was
to analyze vegetative relationships to period of inunda
tion, or that is to tide, and to document vegetative com
munities that we felt that we had analyzed from remote
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sensing techniques from various photogrammetric exercises
in remote sensing.

9. You say you have a fidd crew'." A. Yes

10. Do they work under your supervision”. 'T. 253t A.
Yes

11. What data was collected during these fidd investiga-
tions? A. Species composition generally. This is vascular
plant composition and some of the wooded swamp area aso,
but generally vascular plant composition of this particular
marsh, and the relationship of these plants to other plants,
the communal relationships, and the relationship of these
communities to various nutrient factors, and in relation-
ship of nutrient factors to tide factors—

12. Mr. Wheeler, | don't want to cut you short but you
are getting a little bit too technical for me. In summation,
rather than go back to each piece of information that was
collected, could you summarize the type of plant growth
in the area? | seek now — | want to limit my questions to
you directly to the Mattawoman Creek area where the pro-
posed dredging isto take place. A. Yes. Rather than—

(Mr. Doyle) May | — | think | have got to object. |
didn't hear the witness indicate he was familiar with just
the dredging area and my impression so far is that he made
a general inspection of Mattawoman Creek, not just one
limited to the dredging area.

"Mr. Richi Wédl if you want me to go to the entire
Mattawoman Creek | will be glad to—

(T. 254) (Mr. Doyle) Well | don't want — where you
go. | just got to hold you to what this witness can testify to.

13. Alright, areyou familiar with the dredging area? A.
Yes dr, | am.

14. Have you listened to the testimony of Mr. Parker
and Dr. Lauer with regard to the dredging area? A. Yes,
gr.

15. Have you reviewed the dides presented here? A.
Yes Sir.
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(Mr. Doyle) If the court please, while | am on my feet
on a completely unrelated matter, may Mr. Taggart leave,
the audio specialist?

(Mr. Rich) Yes.
(Court) Yes, he may be excused.

16. | want you to speak to the proposed dredging area
and | want you to, in summary fashion, state the flndlngs
of the field investigations made under your supervision’
A. Wédll the dredging areas as outlined on this map pro-
vided me from Potomac Sand and Gravel Company, via
you, Mr. Rich, showed that dredging area No. 1—

17. Is that the same as exhibit B? A. Yes, this is the
same exhibit, a copy of that exhibit. Area No. 1, the part
below mean high water its vegetative character is ydlow
water lily, aso called spatterdock. Area No.—

(T. 255) 18. Excuse me. Would it help you to have the
slides on while you speak? A. It may, yes.

19. Do you have them in the right order, Mr. Wheder?
A. Yes, | think | can relate them back and forth. Now
this is a panoramic view, of course, of the area. The aea
| am speaking of below mean high water in dredge area
No. 1, Your Honor, is the area — perhaps | should get —
is there a pointer here?

(Court) Yes, there's one behind the map on the stand.

A. This arearight in here, this is the yellow water lily.
This is the part that you can see coming out into the —
like that. The second area — this is an oblique picture so
| must qualify these general lines. The second area — by
the way this is the area of original dredge operation. |
presume, | think as was said yesterday by Potomac Sad
and Gravel. The second area as related to that generdly
encompasses this part, coming back like this and out here
which is kind of an oval shape.

20. For the purpose of the record you are speaking to the
middle of the dlide? A. Yes, | am speaking to the middle
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of the slide actually southwest, south and north of the de-
posit area which | believe would be at this point of refer-
ence for the future dlide is this light pile of sand and gravel
right here. The chief vegetative (T. 256> character of
this is the broad leaf cattails and a few smartweeds, and
there also is some wild rice in this area, and adso a unique
gpecies in this area too. Aneilema Keisak, it's hardly found
in Maryland, and we have already found it in two different
places in Maryland marshes. It's northern range is listed
for Virginia so it was a fairly sgnificant find, and that
was located right in here. This is another unique species
besides the American lotus. Also we can pick up parts d—

21. Well if you want to get more particular you can
switch the slides. A. Wdll | think — thank you, Mr. Rich.
This is also a yellow water lily, spatterdock it's aso called.
Thisis the dredge area No. 3 which extends approximately,
on this oblique, approximately out in this area here. But
you can see, Your Honor, there's a dip, there's two dips in
here. Dredge area No. 1 related to the first dip, the most
southwest dip, and then dredge area No. 3 relates to the
second dip which is northwest, northeast dip, east north-
east dip here, the one closer. Dredge area No. 6 is aso
visble. That was hatch-marked on this thing. | don't
know whether it was different, but aso the back parts of
dredge No. 1 and No. 3 have hatch-marks through them.
Mr. Rich, | don't know, Your Honor, | don't know if that
has any significance or not. Dredge area No. 6 is approxi-
mately in this area here. Dredge areaNo. 5 (T. 257) is
out in here at the right center in this area. That's the
right center of the picture, and dredge area No. 4 is just
df this picture | believe and would come in this area right
in here, sir.

i Court) Well where that white pile of sand is— A.
Yes dir.

i Court) —how deep is the water there? A. | believe —
| am not sure. We didn't take soundings. | believe | heard
testimony yesterday as to fifty fest—

'‘Court) No, not in the hole itsdf, but I mean in the
creek. A. Oh, out in this area here. Thisiswhat is called
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type 13 wetlands by the Federal Fish and Wildlife Service,
sir, and that means that the tide in that area would vary
from as low as maybe a foot to three feet, depending on
whether or not we were on a spring flood tide or whether
we were on an average tide, but generally since, with
this yellow water lily | would estimate probably an aver-
age depth of two and a half feet. This area here is parti-
ally submerged. Some of this is only subject to spring
flood tide. Again the same area, Your Honor, this is agan
the dredge area in the center, it's a previously dredged
area. This is a proposed dredge area here and you get a
better view of it. Proposed dredge area No. 2, you can
actually see on this particular picture considerable amounts
of water that come in and permeate this marsh, but thisis
dredge (T. 258) area No. 2 again, an excellent picture.
It comes out this way a little further, although generaly
it's in this area, and right here you can see a good portion
of area No. 3 coming out here and also part of area No. 1.
| presume, in this corner here.

22. You will have to speak to the corners and the aress
and the dlide, Mr. Wheeler. A. | am sorry, Mr. Rich.
Dredge area No. 2 is in the middle of this dlide, to the
middle and left of this slide. Dredge area No. 1 is to the
bottom right, and Dredge area No. 3 is to the middle right.
Again another panoramic view. This— you want — what
do you want on this, Mr. Rich?

23. My question related purely to the plant life in the—
A. Well plant life, well as you get in here. Here is — |
heard yesterday unfortunately that the applicant to dredge
wasn't able to visit this area during the growing season
and unfortunately did not spot the American lotus, ne
lumbo something is, specific that is letua, now that's right
in here. Also there'sasmall patch of it right here. You can
see it has a broad green faced head on it right here. Thisis
one of three or four stands in Maryland of this. As| sad
before the aneilema Keisak which is found out in here has
only been reported twice in Maryland. The general vegeta:
tive character of this areain here, these woods, are low wet
wooded swamp and in Federal Fish and Wild Life Services
circular 39 they classify this as type 7, the wooded swamp.
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Themain tree you are seeing here, this different color is the
ash.

24. | think you ought to clarify that a bit, the statement
you (T. 259> have been making about the Departments
classification. How is this area classified? A. Wl this
area is classified as wetlands types 6, 7, 12 and 13, although
it's predominantly 7,12 and 13. The Department of Interior
has published bulletins for ease in communication, just like
anything else, hopefully enlightening, and sometimes it can
be that too. In typing wetlands as to their general charac-
ter of the water as to salinity, how much there is or how
much there isn't, and some of the vegetation and also the
depth of the water. Wetlands type 12 that's fresh, coastal
fresh marshes which according to — by the stndards in this
circular go no deeper than six inches, they are submerged
no deeper than six inches. Wetlands type 13 are coasta
fresh marshes which range from six inches to three feet
in depth. They generally support vascular plant growth
such as yellow water lily and this nelumbo letua is found,
and other species such as, highly productive species such
as wild rice and several of our cattails, and cattails are also
found in type 12. This is an arbitrary system set up by
the Service and it has been quite helpful in communica-
tion most times.

25. Do you have any more dlides there, Mr. Wheeler?
A. There are more, Mr. Rich. However, they would be
similar or somewhat repetitious.

(Mr. Rich) Well | think you can take your seat unless
Mr. Doyle can cross examine on the slides.

(T. 260) (Mr. Doyle) | may have a question or two but
| don't think | will need the slides.

( Court) You may be seated.

26. What was the frequency of plant growth and its pro-
ductivity noted in that area, Mr. Wheeler?

(Mr. Doyle) Objection.

27. What has been noted by your crew or yourself in
that area? A. Our crew has found predominant species
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if you want — the predominant species in this area our
crew has found by one, field checking the area and keying
the species out if they didn't recognize them through the
normal taxonomic procedures, and two, researching litera-
ture that has been done on primary productivity of aress,
various species in fresh water areas relating these species
to the species found, to the literature on these species,
and we have found that they are highly productive. The
areas range from, oh, df hand, we have averages for the
broad leaf cattail, | have the data right here. | must sy
the averages of primary productivity for these areas are
in many cases three or more times higher than that of a
cultivated acre system. What | mean by that is that of
wheat or corn or oats or potatoes.

28. Are you saying that one acre of this type of marsh
area produces three times as much as a cultivated acre
of those type d— A. From data research that we —
from al data acquisition we have been able to get, from
all researching of the literature we have been able to ge.
this is our conclusion, yes sir.

29. Aside from this productivity ratios that you have
spoken to (T. 261) what other ecologica values do you
attribute to this marsh area? A. Well also obviously there
is habitat values such as resting, feeding, nesting, escape,
spawning, which have been, various values of that nature
have been gone over quite frequently. | don't think pri-
mary productivity values of these marshlands have been
emphasized and | felt it should be. Also, marshes, much
of the literature and recent, very recent literature hes
begun to acknowledge the fact that tidal marsh fias can
act as some what a pollution, pollution buffer areas. In
other words, the plants will absorb the phosphates, ni-
trates, ammonia and other nitrogen phospherous contan-
ing compounds. Apparently the literature seems to back
this up, that they will absorb these compounds and does
not keep them in the system for algae which has a rapid
die dof rate and less subsequent frequent blooming, and
also these tidal marshes have very good quality of re-
oxygenation, putting oxygen back into the water.
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30. How does that work, putting oxygen back into the
water? A. Well oxygen is a byproduct of the photosyn-
thesis. Photosynethesis, by the way, is the — in the defi-
nition of primary productivity, it's a byproduct of that. In
other words—

31. You take carbon — is it true you take carbon mon-
oxide— A. Dioxide.

32. Dioxide from the air and the plants in turn produce
oxygen— <T. 262) Yes, sir, well through the aid of
water and sunlight they produce, they fix carbon more
or less into carbohydrates.

i Mr. Rich> Y our witness.

CROSS EXAMINATION
By Mr. Doyle:

1. Mr. Wheeler, am | to understand that when you
made these four visits to the Mattawoman Creek that the
sole purpose of the visits were to review the proposed
dredging site? A. No, sir. On our visits to that area,
right now we are in an extensive wetland mapping pro-
gram which includes, involves mapping private and State
wetlands obviously, and my visits to this area were pri-
marily concerned with that. Our fied crew this summer
were, | had trained and had been trained by several people
from local universities in remote sensing, and recognition
of various tonal factors on infra red, various types infra
red photography, and one of their main purposes of course
was to relate this tonal factors to the vegetative commu-
nity. However, they had to be able to identify what kind
of vegetation was there. In other words, they couldn't
cdl a cattail a smartweed or a smartweed a wild rice, or
something like this, so they had to know, they had to have
some taxonomic skills, or if they didn't know they had to
bring the plants back. Thisis where | gained a lot of data
on this marsh.

2. But that data was gained on four visits? A. Yes, sir.
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3. And those four visits, as | understand what you just
said, (T.263) encompassed the entire stretch of the cresk
from the mouth to the — to its— A. Yes, dir, they did.
Now the first visit that | was on went from the mouth
down to past, there is a naval propellant station there. 1
believe, and we went past that and out in the Potomac
and it got too rough for the boat we had so we went back up
to the Route 224 bridge, a place al the way back up through
the, all the snags and oxbows.

4. The sergeant prior to you who testified estimated on
just the chart that the creek is about three miles in length,
but | note on the pictures that it meanders. Is it far to
say that it's actually probably longer than three miles in
length? A. That's a good question. Certainly | recognize
that. Unless | had some type of odometer in the boat |
don't believe | could answer that question.

5. But your investigation on these four occasions did in
fact encompass that entire meandering stream? A. Yes
sir. Now my investigations on two — my personal investi-
gations did encompass the entire stream. Now my fidd
crew took from the mouth to the sand pile, which you are
familiar with, on one day to do a complete tonal relation-
ships, community to tone, and on the second day went
from the sand pile up to the bridge.

6. | see, and these were full days? A. Yes, sir, eght
hour days.

(T. 264) 7. And how large was your crew? A. The
fidd crew consisted of three people. They had one boa
and—

8. Including you? A. Well, yes, sir. When | wasn't
there there was another person there in my place. There
were always three people. One boat operator and two
photo interpreters.

9. You didn't have to row that boat, did you? A. No,
sir, we had a twenty horsepower Johnson engine on the
boat.
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10. Now was it your purpose just to identify the vegeta-
tion along the course of the creek or did you have other
purposes? A. Wel we wanted to identify the vegetation
there in relation to period of inundation was one of our
purposes, yes sir. In other words, we wanted to — we
had — the literature supports certain things about vegeta-
tion being below or above certain water lines and we
wanted to confirm or refute our observations that we had
made by interpretation of infra red photography.

11. So what you really did is make as complete a visual
inspection of al the wetlands in this area as you possibly
could? A. Yes, dir.

12. And as | understood your prior testimony or answer
to a question of mine that you didn't go there specifically
to investigate these proposed dredging areas? A. On one
visit they, | did, to be quite honest with you, | had (T.
265 @, aso had a dual motive. One was to check the tide
levels and one was to check and try to relate the vegeta-
tion to the dredge areas as outlined.

13. As outlined where? A. As outline in this—
(Mr. Rich) Defendant's exhibit B.
A. Excuse me, exhibit B.

14. And that exhibit B was supplied to you by Mr. Rich?
A. Yes, dir.

15. And you were advised that those six areas there
were the dredge areas, is that correct? A. Yes, sr, | was.
| was also advised that these — | am not sure about the
hatch marks—

16. | was just going to ask you, were you advised that
certain portions of the proposed dredge areas are not to
be dredged? A. Mr. Rich had mentioned to me that, |
didn't get the clear point, it was possible that in exhibit
B the areas 5, 6 and the upland areas of 3 and 1, sir, were
not to be dredged. We did not do any upland studies. We
noticed it was mainly in oak, maple.

17. Portions of all those tracts are over open water are
they not? A. Yes, sir. | tell you, this map does not, is
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not, does not actually relate, it is a fairly good map but it
doesn't show every little bend and creek, and what you
may call open water, 'T. 266> what you may cal memn
high tide, as you al know. There's one area | had ques
tion about and whether, it looks like, it's possible that the
tip of five could very well be either over open water or
not over open water. Whether it is or not | don't know
because of the special relationships of this map—

18. Your study had to do specifically though with that
vegetation growing out of the water, did it not? A. Yes
sir, growing out of the water, any water that was beneath
predictable tide level.

19. So that if dredging was to occur to any degree in
open water it would not have any adverse effect on thet
vegetation, would it?

(Mr. Rich) Object.
(Court) You may answer if you know the answer.
A. | don't understand the question.

20. Well as | understood your study was for the vegeta-
tion that was growing above water in the wetlands. A.
Sir, you realize that wetlands are all lands below, the
State wetlands are all lands below mean high water, so
the bottom of the Chesapeake Bay is wetlands.

21. | understand that but | understand too that you were
trying to — you weren't interested in, | don't believe |
have heard you testify that you actually inventoried the
wetlands up there, did you? A. What do you mean by
inventoried, sir?

22. Count the number of acres of wetland on the
Mattawoman Creek? (T. 267) A. Yeah, we did do some
acreage counting, however, most of our work was done in
trying to discriminate and finally discriminating water
lines.

23. Andvegetation? A. Vegetationisaprimary — snce

vegetation is responsive to — some vegetation is quite re-
sponsive to period of inundation or tide levels, it is very
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important, the vegetation is a very important factor in
determining—

24. Alright, now before | forget it. How many acres
of wetland did you inventory up there? How much total
acreage of wetland in that creek? A. | have no idea.

25. You just said you did? A. | said | had an idea —
some partial acreage, in other words | know that the — or
| was asked to find this information, | know there are ap-
proximately two hundred acres of State wetlands involved
inAreas 2, 1, 2 and 3, and 4.

26. In other words, you have inventoried the wetlands in
the proposed dredging sites? A. | wish you w'ould define
that term inventory. Inventory can mean several things,
Sir.

27. Well let's define it so we understand one another. |
am talking about counting the number of acres of wetland

up the Mattawoman Creek? A. Asfar as counting surface
area, no, Sir.

i T. 268) 28. But you did do that, make that type of study
with regard to the proposed dredging area? A. We had a
draftsman take a polar planometer and calculate from this
picture here, the projections we had made onto a map, |
asked the draftsman to show me approximately how much
water was beneath mean high tide.

29. Well it was done by calculations from the plat? A.
No, sir, it was done by calculations from our maps which
are blown up to one inch to 200 feet, and our — the best
— with whatever land marks we could take, we tried to
put this plat, these lines here which are — well, we tried
to take these lines and as reasonably as we could project
them on to our maps which are 1 inch per 200 feet and it
was taken from that.

30. And that gave you the estimate of the acreage in-
volved in the dredging areas? A. Yes, sir.

31. But you haven't made any similar calculations for
the approximate total of wetlands throughout the Matta-
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woman Creek? A. No, sir, we haven't been caled to do
0. We have the — we know where the wetlands are. so
with a polar planometer it wouldn't be too difficult.

32. Under the wetlands act is it your department that
is required eventually to inventory all the wetlands? A.
It is our department that is required to map the wetlands.
sir, (T. 269> but there is a difference between mapping
and what you are — your connotation of inventory.

33. Wdl | assume once you map it you can make the
same kind of calculations about all the wetlands you made
about these dredging tracts, can't you? A. Yes, Sir.

34. Well that's all 1 am trying to find out. You havent

mapped it yet? A. We have mapped the Mattavoman,
yes, Sir.

35. Well can you estimate the same way for — the same
way you did for me the total acreage in the dredging stes,
estimate for me the total wetlands in the Mattawoman
Creek? A. Yes, sir, | can giveyou an estimate. Well wet-
lands, | am referring, of course my estimation would be
based on any of the lands beneath a predictable tide leve
which would be of course spring flood tide. We have — it
would be difficult to do this — oh, you want an acre figure?

36. | would like to know some idea how many— A.
You see, let me — in answering this question my answer
could very well be — not be too good, simply because we
were searching for mean high water in spring flood tide
levels, rather than total acreages involved. There is a wet-
land habitat inventory which was taken, more of what you
are thinking of, | think, was taken in '67 and '68 by the
Fish and Wildlife Administration which lists total acreage
for al wetland units.

(T. 270) 37. Doyou havethosefigures? A. | don't have
those figures with me, no, sir.

(Mr. Rich) Your Honor, we will be glad to bring those
figures in.

38. Now again, | am alittle puzzled about the nature of
your guest that led you and your team out there on four
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days. | understood it, |1 thought, on direct examination
to involve vegetation, a study of vegetation’ A. Yes, sir.

39. And that vegetation was not something you had to
dig under ground to get to, or dive under water to get to.
it was there for you to see. isn't that right’. A. Yes. sir,
it was.

40. O.K. And that's why | am asking you if the dredg-
ing occurs in areas of open water from which no vegeta-
tion extended, isn't it fair to say that the dredging opera-
tion would not adversely affect that vegetation? A. No,
sir, that's not. in my opinion—

41. Well | am sorry, you can't state an opinion. You
haven't been qualified—

(Mr. Rich) Well you asked the question. Let the man
answer.

42. | am just asking, if | am dredging a piece of open
water here and the vegetation is over here it can't possibly
disturb that vegetation, can it? (T. 271) A. If you had
some type of barrier between your dredge operation that
would prohibit sediment that is being stirred up by a
dredge from completely inundating the, and possibly rais-
ing the level of the marshes beside it, possibly lowering
the euphotic area or — well, if it's deep enough to lower it.
| don't know. It depends on how close you dredge. There
are a lot of factors involved in that question, sir.

43. If | dredged on fastland would that necessarily upset
that vegetation? A. Not necessarily, so, sir.

44. To the extent that any dredging of sand and gravel
took place on fastlands, to that extent the vegetation
wouldn't be disturbed, isn't that correct? A. The vegeta-
tion on the fastlands certainly would be.

45. Well | understood your study had nothing to do with
vegetation on the fastlands? A. Well it's just my feeling
that dredging was to dig up dirt and to dig up dirt, unless
you are going to dig around every tree, my assumption
was that you would naturally dig trees with it.
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46. The vegetation you noted was common up and down
Mattawoman Creek was it not? A. The vegetation | noted
was common down Mattawoman Creek?

47. 1t ran throughout the Creek did it not? A. Wa] 1
can give you a species — no, sir, there is some (T. 2721
diversity, sir. The further up toward the river you get
you get into your more types 6 and 7 swamps, you g&
your viburnums in there, your viburnum dentatum, prin-
cipaly shrubs and your rosa plaustris, your swamp rose
You get up in there you get a lot of your panic grasss,
and things of that nature. Also your asbas, your black
willows and river beeches and river birches and some dog-
wood species. It's innumerable. Now as you come doan
the river you run into more of your broad lesf and emea-
gent plants. What they call arrow arum and pickerewood
and nelumbo, the American lotus, and aso you will find
wild rice in that area, fairly good stands of wild rice, ad
also as you go down the river we find typha angudtifolia.
A narrow leaf cattail is up near the head. As you go down
further you run into latifolia, or broad leaf cattaill. Al
you run into several smartweeds, as | said before. Yau
run into decodon down there. The character does change
| would say, somewhat.

48. It changes but it's not patterned like a flower garden’
It extends over periods of space along the creek, doest
it? A. Well s, vegetative mapping, | don't know —
would you rephrase that question.

49. | am just trying to find out if the vegetation doesnt
follow a pattern up and down the creek. | understand you
might find some at the head that you don't find at the
mouth, but you don't find what vegetation there is there
in patterned (T. 273) squares like a flower garden. It
stretches out. It grows naturally and wildly, isn't that so"
A. Wdl it is to a certain extent, although there are—

50. To what extent is what | just said not s0? A. Wdl
there are a lot of patterns in nature which aren't compre-
hensible to most of our thinking but, for example, there
is a pattern in there that — pattern that is comprehensible
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to aimost anybody's thinking is the American Lotus, is a
nice circular stand. |1 have a picture there to show you if
you would like to see it. That's a pattern. It's located
right in one spot. The Zizania. excuse me, the wild rice
al seems to follow berms on the way down and it of course
is all below mean high water. The broad leaf emergent
plants are generally, they follow the pattern in that they
are in zero, maybe one or two inches to three or maybe a
foot, foot and a half of water all the way down. The water
lily follows a pattern on what are caled tidad mud flas
in some of these areas, too.

51. Inyour investigation of the dredge areas is there any
vegetation in any of those areas that is not repeated else-
where in Mattawoman Creek?

(Mr. Doyle) Mr. Rich, I wish you wouldn't indicate the
answer to the question. Let the witness answer the ques-
tion. You don't have to nod your head.

(T. 274) (Mr. Rich) Your Honor, | movethat be stricken
from the record. | am just sitting here like this.

A. Your Honor, | wasn't watching Mr. Rich.
(Court) Weéll, strike it out,
A. Would you repeat the question?

(Mr. Doylel Would you repeat that question. Miss
Stenographer?

(Question played back. ¢
A. Yes, aneilema keisak, the one species that we have

only found twice in Maryland, is in dredge area No. 2,
and is no where else.

52. Is that a wild growth? A. The method of introduc-
tion | am not sure df, sir.

53. Well 1 mean it's not planted, it's not a domesticated
vegetation, is it? A. | don't believe it is a scape exatic,
no, Sir.

5. Now is it your testimony that there's something
unigue in the soil qualities or the water qualities of those
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dredging areas that would prevent that flower from grow-
ing some place else in Mattawoman Creek? If there are
unique aspects to it | want you to tell me what they are
A. Unique aspects of the dredge area over any other area
in the creek?

55. Yes. (T. 275> A. | would say — | think | seethe
point you are driving at. | would say the whole creek in
itself is very valuable and | can't select your dredge spots
out as any more valuable than a spot, really any — a gt
right next to them. However, that doesn't, in my opinion
negate the value of the whole stream.

56. | am not trying to negate the value of the stream ad
| think you just gave me an honest good answer. What's
your assignment with the Chesapeake Bay Affairs Depart-
ment? A. | investigate — | do investigative environ-
mental impact operations, proposed operations which may
have environmental impact, proposed alterations of we-
lands which may have environmental impact, and right
now | am chief coordinator of the wetland mapping, a
program with a contractor.

57. Isit fair to say your department or Chesapeake Bay
Affars Department is a defendor of the wetlands? Yau
are there to protect the wetlands, isn't that s0? A. No, gr.

(Mr. Rich) Your Honor, the statute speaks for itdf.
| will cite it for the court, it's Article 66 ¢, Section 718
through 731, and the statute has certain indicia in it, axd
for this man to interpret what his role — what the Chesa
peake Bay Affairs role is under that statutory law is
somewhat irrelevant to (T. 276> this case. The law
speaks for itself.

<Court» Are you asking what he does or what the whole
Act covers?

(Mr. Doyle) | am. no—
(Court) | mean, he's just one small part of this—

(Mr. Doyle) Yes, sir. | am not interested in what the
whole Act covers. | am just trying to find out if it is nat
a fact that the Chesapeake Bay Affairs Committee is inter-
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ested in preserving the wetlands to the fullest extent pos-
sible. | am interested really in the motivation for the
witness being here.

(Mr. Richi If I might go on the record | could just state
that the law says that the Department of Natural Resources,
it does not specify the Chesapeake Bay Affairs, but the
Department of Natural Resources makes recommendations,
purely recommendations to the Board of Public Works on
public wetlands.

(Court) Well the Act speaks for itself. | think rather
than get his opinion, he is just an employee and he couldn't
speak for the Committee—

58. As | understand then, Mr. Wheeler, your prime func-
tion as the chief wetland coordinator is to inventory and
run studies <T. 277) such as the one you have described
here? A. | don't believe | said | was the chief wetland
coordinator, Sir.

59. Well what ever — what areyou? A. | amin charge
of coordinating the mapping, wetland mapping project
with a private contractor.

60. And that's all you do? A. That'sall | am doing right
now, yes, sir.

i Mr. Doylei No further questions.

REDIRECT EXAMINATION
By Mr. Rich:

1. Just to clarify — at one point you made the statement
that wild rice grows below mean high tide. A. Yes, sir.

2. Is it true that there are certain vegetations or plants
growing under mean high tide? A. Yes, sir. Absolutely.
That is quite clear. | can give you a list of some eight or
ten species in that particular area which are predominant
in that area which grow beneath mean high water. That's
one of the essentials of mapping.

3. And just to clarify another question that Mr. Doyle
brought up. What effect would the proposed dredging as



E. 238

proposed by Potomac Sand and Gravel have on the entire
Mattawoman Creek area?

(Mr. Doyle) Objection.

(Mr. Rich) This was Mr. Doyl€e's question. Your (T
278) Honor.

(Mr. Doyle> Oh, no. Mr. Rich | thought said very dea-
ly in the beginning he wasn't trying to qualify this men
as an expert. The man testified all he did was make an
inspection for vegetation and he is not qualified to render
an opinion as to the effect of a proposed dredging opera
tion on that vegetation. He doesn't qualify to do — or he
hasn't qualified him to do that.

(Mr. Rich) Your Honor, Mr. Doyle asked this man for
his opinion as to the vegetation with respect to this aea
and the entire Mattawoman Creek. He went into this ad
opened the door a number of times and the record pesks
for itself. | am just asking this man what effect does the
dredging out of the proposed areas have on Mattawoman
Creek.

(Courti  As to vegetation.
(Mr. Rich> As to vegetation growth.
(Court) 1 think he may answer that.

A. Well obviously dredging, the proposed dredging in
the dredge areas would completely eliminate the vegeta-
tion there. Considering Mattawoman Creek is a natura
system | fed that — there's various angles to this question.
Let me rephrase my (T. 279) answer. The areas within
the dredge — proposed dredge area by Potomac Sand ad
Gravel obviously would be physically removed. The aress
directly adjacent to them would certainly not be abetted
in their growth patterns and | am uncertain as to what
secessiona data we have there. Probably, | am sure there
would be some caving in. | remember Dr. Lauer's tedi-
mony about another area. However, you must remember
this would be cutting directly through the marsh and |
am sure there would be some caving in right in this pa-
ticular instance. It certainly would be an alteration of
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the natural secessional system besides the direct removal
— besides of a direct removal of the vegetation within the
gooil areas. | am sorry, within the deposit areas. | think
a study would be necessary—

i Mr. Rich) No further questions.

RECROSS EXAMINATION
By Mr. Doyle:

1. You indicated Mr. Whedler, that there is growth in
the dredging areas, growth below mean high tide, is that
correct? A. Yes, gir.

2. You weren't trying to imply, were you, that there
wasn't growth below mean high tide in all the other areas
adong that creek were you? A. No, sr, | wasn't.

3. Now you indicated that the dredging operation would
certainly do what we have admitted it would do, and that
is to take away the vegetation in the areas actually being
dredged. You carefully (T. 280) said however that in
those areas that were adjacent to it al you could say is
that the vegetation would not be bettered, isn't that your
answer?

f Mr. Rich> He used the word abetted.

(Mr. Doyle) | thought he said not bettered.
A. | meant ab-e-t-t-ed.

4. Not abetted? A. Yes, dSir.

5. Would it be the contrary to that necessarily? A. |
certainly believe that any alteration of the natural system
there would be effects on — if you alter one part of the
natural system certainly another part can not go untouched.

6. On what studies do you base that concluson, Mr.
Whede? A. | don't base that conclusion on any specific
Sudies—

7. Alright, now you mentioned that there would neces-
sarily be caving in as a result of the dredging, is that cor-
rect? A. (Nods head in the affirmative)
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8. On what studies or facts do you base that conduson?
A. Just, well mainly from the fact yesterday Dr. Lave—

9. Oh, you are predicating it on something you heard
yesterday? A. Partially, yes, sir.

(Mr. Doyle) | move to strike that portion of the answer,
if the court please, as not proper foundation for the con
clusion.

(Mr. Rich) Well Your Honor, Mr. Doyle asked the (T.
2811 question and he is repeating what Dr. Lauer sad.

(Mr. Doyle) | asked a lot of questions but that's no
reason why it's a proper answer.

(Court) No, I'll strike it out. It's in the record. Dr.
Lauer's statement.

(Mr. Doyle* No further recross.
(Mr. Rich) Mr. Wheeler, you can go back to work.

(Court) Step down. Do you have any further need for
this witness, Mr. Doyle?

(Mr. Doyle) No, sir.
(Court) You may be excused.
(Mr. Rich) Mr. Odell,

(T.282) JAY ODELL, awitness of lawful age. being firg
duly sworn, deposes and says:

(Clerk) Will you state your name and address? A. Jay
Odell, 1109 Primrose Court, Annapolis, Maryland 21403,
DIRECT EXAMINATION

By Mr. Lord:

1. Mr. Odell, by whom are you employed? A. State of
Maryland, Fish and Wildlife Administration under the
Department of Natural Resources.

2. And how long have you been employed by the State
of Maryland? A. Three and a half years.
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3. And hasit always been in the area of fish and wildlife*’
A. Yes, that's correct.

4. Will you tell the court your educational background®
A. Bachelor of Arts degree, Marshall University, 1962

5. What was your mgjor? A. Science and education,

6. Go on. A. Master's — Master of Science degree,
Marshal University, 1965 in biological science.

7. And while you were working towards your master's
degree what were you doing for employment? A. During
that period of time | was engaged in teaching in public
schools, West Virginia and Ohio.

8. What subjects? A. Various subjects including gen-
eral science, geology, biological (T. 283> science.

9. Alright, upon obtaining your master's degree did you
take further postgraduate studies? A. Yes. One summer
of postgraduate work during the summer of 1965.

10. Alright, and did there come a time when you left
your teaching position in the public schools and take a job
with the Federal Government? A. Yes. Nationa Parks
Service under the Department of Interior as park
naturalist, State of Oregon, Crater Lake National Park.

11. And what year was that? A. 1966.

12. And you stated, | think, that you came to work for
the State of Maryland in 1968, is that correct? A. That's
correct.

13. Alright, and in what capacity have you been em-
ployed by the State? A. Since | started with the State in
March of 1968 | have been project leader or chief of stream
investigation and fish investigation for anadromous species
in Maryland waters.

14. Anadromous species? A. Yes.

15. Could you tell me what those species would be? The
definition of anadromous species would be. (T. 284) A.
It would be a species of fish that spends the better part of
its life cycle in salt water, principally the ocean, that
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migrates to inland areas of lesser salt content for spawning.
Principally in the spring, early summer.

16. So you have been involved really with two separate
types of propects, anadromous fish study and stream survey,
is that correct? A. Two separate phases but the same
program.

17. | see. Did you create this program in 1968? A. |
started the program in 1968, that is correct.

18. And it is continuing in effect right down to today?
A. That's correct.

19. Do you work with a s&aff? A. Yes.
20. Doyou supervise that staff? A. Yes.

21. And how many people are on the gaff? A. Seven
other field personnel other than myself. A total of eght
people engaged in field activities.

22. And you are the project leader of that study? A.
Yes.

23. Alright, now since 1968 do you have any figures on
the number of streams that you have surveyed in the State
of Maryland? A. Approximately two hundred streams
surveyed throughout the tidewater counties of the State—

(T. 285) 24. Tidewater counties? A. Yes. It would be
counties having tidal waters. This would be principaly
seventeen counties in Maryland.

25. Alright, and what does a stream survey consst d?
A. This would be a reconnaissance of either by boat or by
actually walking the stream, depending upon whether or
not the stream was navigable, and recording physcd,
biological and chemical factors along the stream which
would effect fish passage and reproduction.

26. And you also said that there were fish surveys con
ducted under your authority? A. Yes.

27. Do you have any idea how many streams have ben
surveyed since 1968 for fish studies? A. Approximately
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four hundred streams investigated at one or more times
for species of fish present.

28. So your four hundred figure relates to the number
of separate streams, not the number of investigations? A.
Correct.

29. It could be a significantly higher number of investi-
gations? A. Yes.

30. Alright, now what does a fish survey entail? A. It
entails going to a stream and sampling the stream with
various types of fish collecting gear, depending upon con-
ditions of the stream. Using the gear, collecting the fish.
<T. 286) bringing the fish ashore, counting the numbers
present, recording all species of fish present, and later in
the laboratory making size indications of the various
species caught.

31. Now do you have an estimate from those figures and
the total number of streams that you have worked on as
to how that relates to the number of streams in the State
of Maryland, percentage figure? A. In tidewater Mary-
land, considering all streams, both fresh and salt w'ater
streams within the eighteen counties located in the Bay
area, this four hundred would probably be 30f calculation
of the total number.

32. Alright, now with specific reference to the Potomac
River drainage area, has there been any concentration of
your efforts in this area? A. Yes.

33. And can you describe for the court what that's been?
A. Since last August the Potomac River drainage has been
the area of study in my program. We work on a river
system basis, therefore, the Potomac River, since last
August and continuing through until the present time has
been the sole area of study. This area study would encom-
pass all streams from the river mouth to Washington, D. C.
on the Maryland side of the Potomac.

34. Would it be afair statement that your field of concen-
tration during the past year has been in this area you have
just (T. 287) described? A. That's correct.
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35. Alright, now switching back to two other points.
Are you presently involved in any teaching? A. Yes. gr,

36. And where is that? A. At Charles County Com
munity College, LaPlata, Maryland.

37. And what do you teach? A. | am instructor in
aguatic and pollution ecology.

38. Alright, and are you familiar with the scenic rivers
program? A. Yes, sir, | am the fish and wildlife represen-
tative on the scenic rivers technical task force committee.
| represent the department.

(Mr. Lord) Your Honor, | would like to suspend for a
moment and see if Mr. Doyle has any questions of this
witness.

(Mr. Doyle) Just one or two.

CROSS EXAMINATION (on qudifications)
By Mr. Doyle:

1. As | understand, Mr. Odell, is it fair for me to sy
you are an expert in anadromous fish? A. Yes, sir. We
do the principal share of anadromous fish investigation in
the State.

2. And that's your only field of expertise?
(Mr. Lord) | object to that.

(Mr. Doyle) | am asking him—

(T. 288) A. No, it would not be.

(Court) Well, he has answered the question.

3. It would not be. What other fields of expertise ae—
A. Well in conjunction with the anadromous fish study we
also do, as | mentioned, an inventory of streams to ascer-
tain the conditions that would relate to anadromous fish
propagation. So we consider ourselves to be expert in
anadromous fish investigation as well as other species, plus
stream inventory work.
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4. But if your investigation has no impact or reflect on
anadromous fish you are not interested in it and you don't
profess to be an expert in those areas, do you? A, Yes. sir.
We aso work in other things. From time to time we
review Corp of Engineers permits for dredging and filling.
We review Federal soil conservations service projects for
channelization. We report wetland types where they have
occurred. In general from time to time we review all the
environmental matters coming through the State channels.

5. But doesn't it all relate finally to how any one of those
things effect anadromous fish? A. In most cases.

6. In al cases, isn't that so? A. Not in al cases. In
some cases we review things that would in fact be a
question of whether or not anadromous fishes would be
effected, yes.

;'T. 289) (Mr. Doylei Alright, | have no further examina-
tion on his qualification.

(Court) Alright.

DIRECT EXAMINATION (continued)
By Mr. Lord:

39. Mr. Odell, with specific reference to Mattawoman
Creek about which there has been considerable testimony
aready, are you familiar with this area? A. Yes.

40. Can you estimate the number of times that you have
visited personally this area? A. | would estimate approxi-
mately 15 times since 1968.

41. Alright, has your gaff or yourself conducted any
stream surveys or fish surveys at Mattawoman Creek? A.
Yes .

42. Go back to the first such survey and for the court's
benefit and my benefit could you give us the date as to when
this would have been commenced? A. Mattawoman
Creek was surveyed on September 17, 1970. This was a
survey by boat and by walking the stream from the stream
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mouth to the — 7.7 miles above the mouth of the stream.
This would be at the Route 225 location.

43. |Is that the upper terminus of the creek? A. This
would be not the upper terminus. The upper terminus
would be approximately twenty to twenty five miles to
the head waters of the stream.

(T. 290) 44. Alright, and did this — are you familiar from
the testimony that has been heard and from your genera
knowledge where the proposed dredge sites are in Mata
woman? A. Yes.

45. And did this survey include that particular area? A.
Yes, it did.

46. Alright. And what in the way of sampling materials
was done by you and your daff during that September 17h
survey? A. On September 17th, five sites in Mattawoman
Creek were invesigated for fish. An additional two gStes
were investigated on September 21st for fish. Tota of
seven sites were investigated during September of 1970.

47. Well now tell me a little bit more about the nature
of what is done a each one of these sites? A. We use a
beach seine usually, for this particular stream, it was 50
feet in length, four feet deep. The mesh size was °4 inch.
The seine was designed to capture al species in the area
greater than Vith of diameter, which would capture mog
of the species present.

48. How would you characterize the month of September
as being an appropriate month to undertake such work?
A. We design our study for fish investigation so that it
would take place during late summer and early fall because
this would be the time of year in which juvenile species
would be present following the spring spawning season.
This would be (T. 291) the time they would be in the
area before moving down river and out to sea for the
anadromous fishes.

49. Would it be a fair statement that you believe that
this would be the most appropriate time to conduct such
asurvey? A. Yes, it would be the most appropriate time
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to determine nursery areas for fish following spring spawn-
ing, that's correct.

50. And on the other hand which particular month would
you feel were the most inappropriate to conduct a fish
survey? A. A survey of this type the most inappropriate
time would be from approximately November 1 to March 1.

51. Alright, now that takes care of the September. 1970
surveys, was anything done by your project group subse-
quent to that time? A. Yes.

52. And could you describe that? A. During the past
spring of 1971 we had two stations in Mattawoman Creek
in which plankton collections were taken weekly, starting
in April—

53. Before you get into that can you describe for me
what a plankton is and the process you would use in order
to take it? A. A plankton would be the microscopic
organisms in water, consists of both plants and animals.
The gear we used was standard half meter plankton net
with an attached jar. The net is towed behind the boat for
five minutes at each site and the (T. 292) resulting water
was passed through the net, strained to capture fish eggs
and larvae forms of fishes as well as other organisms pres-
ent in the water.

5. Well | assume on date collected in September of
1970 and again in the spring of 1971 that you did an in-
ventory of the material collected, isthat correct? A. That's
correct, plus lab analysis made of the data collected.

55. Well with respect to species and types could you tell
the court what you determined to be present as a result
of those surveys? A. Starting with the fish survey in
September, 1970 the 7 sites were located at approximately
one mile intervals from the mouth of Mattawoman Creek
to mile 7.7 at Route 225.

56. Once again through the dredge area. A. Alright,
through the dredged area there would be two or three
sites. The first site would be site No. 5 at the dredge zone.
This site as far as anadromous or semi anadromous species
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of fish we collected blueback herring, white perch, ad
striped bass. At site 6, which is approximately 1 mile above
site 5, still in the proposal dredge zone, we collected white
perch, yellow perch, blueback herring and alewife. These
would be the two sites immediately in the proposed dredg-
ing area.

57. And do you have other points nearby the dredging
area where you also took samples? (T. 293) A. Yes. da
tion 7 was above the proposed dredge zone.

58. Are there other types of fish which were picked up
inthose areas? A. No. Ingeneral our collections revealed
that from the mouth of Mattawoman to the sample area
there was a consistency in species,

59. Alright, of the fish that you mentioned, you might go
back over them again, and tell the court whether these are
commercial fish or sport fish or both? A. The work we
do is principally for commercial fisheries. The anadromous
species would al be considered commercial, having com-
mercial catch value that — there would be five anadromous
species. The aewife, which is a herring. The blueback
herring, the American shad, hickory shad, striped bess.
Now semi anadromous species also having commercia
value would be white perch, and yellow perch, and there
are other species having commercial significance but these
would be the principal species in which we are interested
at the present time.

60. And some of these also have sport fishing value? A.
Y es. White perch, yellow perch, striped bass, al have sport
values as well as shad in some areas of the State.

61. Alright, now moving on to your spring of 1971 work
can you give some observations on what you found as a
result of that? A. At site 1, which is approximately three
miles above the mouth of the stream—

(T. 294) 62. And where in relation to the dredge area’
A. This would be below the proposed dredge zone. We
collected larvae forms of the following species. Yedlow
perch, white perch, striped bass and herring which indi-
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cated this would be a spawning area since the larvae re-
cently hatched from eggs were collected. At site 2. which
would be in the proposed dredge zone, larvae forms were
collected for the following species: yellow perch, white
perch and herring.

63. Alright, based on material gathered in these two
studies did you reach the conclusion about the value of
this area from a hatchery and spawning point of view?
A. Yes.

64. And what is that conclusion? A. Spring plankton
collections revealed that this was a spawning area for
various species of fish having important commercial and
sport catch of significance in the Potomac River drainage
and throughout the State of Maryland. Our collections
from last September revealed that this same area is an
important nursery area for commercial and sport species
following the time of spawning, which has significance for
the Potomac River drainage and the State of Maryland.

65. Well taking into consideration the whole Potomac
River drainage area that you have already indicated an
extreme familiarity with do you have any comments or
opinion with respect to this particular area’

(T. 295) (Mr. Doyle) Your Honor, | am going to object
to that question. | am not sure | understand it.

(Mr. Lord! | will rephrase it if you would like, Mr.
Doyle.

(Mr. Doyle) Well | wish you would.

66. Over the past year, Mr. Odell, you have stated that
you have concentrated exclusively in the Potomac River
drainage area and you have also indicated a complete
familiarity, because of 15 visits to the Mattawoman area,
you have also stated its importance subjectively for hatch-
ery and nursery. | would like now to have your opinion
as to the importance in the setting of the Potomac River
drainage area of this particular area?

(Mr. Doyle) Waell, if it please the court, | think my
objection, even now with clarification, must still stand be-
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cause | didn't understand the witness to testify when he
described the surveys of the streams that were taken that
he attempted to classify them in any way sofar as standing
or qualitative measures were concerned. | understood the
surveys to look for anadromous fish and factors that would
either help their, or impede their growth and their sur-
vival. | didn't under (T. 296) stand him to say that he
classfied the streams, and | suspect that's the thrust of
this question. | don't think there has been a proper founda-
tion laid for it.

(Mr. Lord) Your Honor, al | am asking this witness is
to state if he has an opinion on this subject, what his view
is of the importance of this particular area in the context
of the Potomac River drainage area, which he is completely
familiar with and—

(Court) Of course, he said he only surveyed one sde,
theMaryland side asfar as D.C., isthat correct? A. (Nods
head in the affirmative.)

67. Alright, with that limitation have you surveyed other
streams in the Potomac River drainage area and if so. what
would be the geographical limits of that work? A. Yes. we
studied all streams in the drainage on the Maryland dde
from the mouth of the Potomac River to Washington, D. C.
These were investigated through stream surveys and were
also investigated for species of fish.

(Mr. Lord) Now Your Honor, against that background |
would like to restate that question.

(Mr. Doyle) And again | would object. There has been
no showing that the surveys taken elsewhere are com
parable in either extent or in study (T. 297) content to
what's happened in Mattawoman. | understand a egg ad
larvae survey has been made on a weekly basis in Mata
woman. | don't know that the surveys have been equaly
extensive elsewhere and it seems to me like somebody is
pinpointing Mattawoman.

(Mr. Lord) Your Honor, | think if Mr. Doyle wants to
try to get at this witness on that subject on cross examina
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tion heis free to do it but it seems to me to be a perfectly
proper question.

(Court) Well | think it might be helpful if you would
show these other surveys were the same type or similar
type and just what they—

68. Alright, | think you understand what is troubling
the court, Mr. Odell. Could you give some further testi-
mony as to the types of surveys conducted in other streams
and creeks? A. Each stream was surveyed in exactly the
same manner throughout the Potomac River drainage in
that physical stream surveys recorded the same features.
The physical actions sought the same species, so the only
variation would be in certain instances different types or
sizes of gear might be used, depending upon the conditions
of the stream. We had to use a gear that was most appro-
priate to the stream conditions.

(Mr. Lord!l Does that lay the foundation?
(T. 298) (Court) Yes.
69. Now do you recall the question? A. Yes.

70. Would you please respond to it? A. Our spring col-
lections throughout the — of plankton and adult fish
throughout the Potomac drainage revealed ten main spawn-
ing streams in the drainage. These would be the ten
streams that would be direct tributaries to the river, and
Mattawoman Creek was one of the ten streams identified
as supporting spawning of anadromous, semi anadromous
Species.

71. Alright, now are you familiar with dredging opera-
tions? A. Yes.

72. Can you state the extent of your familiarity? A.
Review of Corp of Engineers permits to dredge and fill in
various waters in Maryland. Recommendations made at
various times for dredging and filling in relation to fish
spawning activities or other environmental considerations.
Review of various soil conservation service channelization
projects throughout Maryland. Personal sighting of various
dredge operations throughout the State.
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73. Alright, have you actually observed a dredging or
dredging and fill operation relating to sand and gavd"?
A. Yes,

74. Now | assume then that you are familiar with thls
operation and the results of this operation, is that correct’
(T. 299) A. Yes, that's correct.

75. Now against the background that you have aready
stated do you have — can you tell the court what the result
of dredging would be upon Mattawoman Creek?

(Mr. Doyle) Objection. There has been no indication by
this witness, at least we haven't heard anything, that sug-
gests that he has viewed a dredging operation in the con
text of how it may or may not effect or have an effect on
anadromous fish, and | don't believe he can relate how a
dredging, what the dredging operation would do unless he
shows that kind of a background, or show some studies that
would lead to a proper conclusion in that area.

(Court) Is there anything you wish to say to that?

(Mr. Lord) Well Your Honor, if you want me to rephrase
the question | can but | — it seems to me to be a proper
guestion. This is not related specifically to anadromous
fish. This is related to his observations on many occasons
of what the site at Mattawoman is like and he is aso, his
extreme familiarity with dredging.

(Court) I will let him answer the question.

(T. 300) 76. Alright, would you please state your con
clusons? A. The dredging for the most part is before the
fact of dredging, so based on my experience with dredging
operations and the biology of anadromous fish and famil-
iarity with general literature on dredging operations, the
probable facts, as far as fish spawning and nursery area
would be several. One effect would be an increased water
turbidity resulting from the physical process of dredging.

77. Once again, can you clarify that term turbidity® A.
Turbidity would be the penetration of light into water.
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78. So the water would become more opaque, is that
correct? A. It would become more opaque or more tur-
bid, less clear. This consequent increase in turbidity would
be a lessening of water quality, of course, and a consequent
reduction of light penetration into water would reduce
plankton production. That is there would be less sun light
penetrating the water and there would be less photo-
synthesis or production of aquatic plants which are im-
portant in the food chain for various species of fish present.
It would be a physical removal of aquatic vegetation asso-
ciated with the wetland areas in the area.

79. What is likely to be the result of that? A. Well this
vegetation serve as spawn attachment for various species
of fish. During the life cycle of many fish the eggs must be
attached under water to equatic vegetation and suspended
and receive oxygen through the tidal action while (T.
301) attached. This vegetation would not be present so
therefore there would be a reduction in the actual spawn-
ing habitat through physical removal of vegetation to the
extent that the dredging operation occurred.

80. What other effects are likely to result or possibly
could result from the removal of vegetation? A. There will
be less oxygen produced in the water. You would expect a
decrease in oxygen because green plants associated with a
marsh or wetland habitat produce oxygen by photosyn-
thesis during the day time, so consequently removal of the
plants would lessen the oxygen would deteriorate water-
fadl in the stream, oxygen removal, or not actually re-
moved. It's not actually made if the plants are not present.

81. Well you have said that vegetation acted as an attach-
ment for spawning purposes. What would be the result if
the dredging took place during the spawning season? A.
The substrate material for egg attachment would not be
present. The spawning if it occurred would be probably on
the stream bottom where conditions would be less suitable
for or not suitable at all for egg development.

82. Suppose eggs were already attached to the vegeta-
tion what would the result of the dredging be? A. This
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would be physical removal. The eggs would in some cases
be broken loose from the vegetation and they would be
set adrift in the water where conditions for propagation
might be (T. 302) more unsuitable. The question of
development, it's hard to say. It depends upon the fate of
the egg.

83. Would these — we heard some testimony yesterday
and | believe you were present for it, about the phrase
benthic organisms. Would these be benthic organisms
within the definition as you are familiar with it? A. Ben+
thic organisms would be the organisms attached to the
bottom or live on the bottom or in association with the
bottom strata. These organisms would be physicaly re-
moved by the dredge. The effect of this would be a reduc-
tion in food supply for these species of fish and other
organisms that had these in their food chains.

84. Is—it'strue, isit not, as we have heard from severa
witnesses that this Mattawoman Creek area is certainly
subject to tidal movement, isn't that correct? A. Yes.

85. What are your observations about other possible im-
pact of dredging in tidal areas?

(Mr. Doyle) Objection.

(Court) Let me interrupt you at this point. Before
we get on to any other possible effects, | think | am going
to have to recess for lunch and continue — he has covered
the one and we can get to the rest of it after lunch. We will
recess until 1:30.

(T. 303) (Court reconvenes after luncheon recess>

(Court) I think you were in the process of direct exami-
nation.

(Mr. Lord) Right, and | remind Mr. Odell he is still un-
der oath.

86. We were talking, Mr. Odell, about the effects of
dredging upon this area and you had mentioned severd
points and | think | had just asked you whether in fact



E. 255

this was an area affected by the tidal flow and you said that
it was, and | ask you because of this particular fact are
there additional considerations or factors which might re-
sult from the dredging of this area?

(Mr. Doyle) And | objected and the ground would be the
same after lunch as before lunch, that the question is not
specifically related to his area of expertise which is its
effect on anadromous fish. | think the question ought to
be limited in that regard.

(Mr. Lord) Well Your Honor, | thought we had already
been through this before.

(Court) We had—
(Mr. Lord) Mr. Doyle—
(Court) | will overrule the objection.

87. Alright, answer the question please. A. Probably,
since this is a tidal stream throughout the proposed  (T.
304) dredging zone will be a movement of sediment which
is dredged from the bottom. This will be scattered, at least
a portion of it throughout the zone of tidal influence
There will probably be some direct damage to fish eggs and
larvae resulting from sediment. This would be either direct
mechanical damage which might be lethal to developing
fish forms or it might cause an attachment situation to the
eggs or larvae where they would be surrounded by a coat
of sediment with a consequent depletion of oxygen caus-
ing suffocation. This proposed dredging area would also
probably interrupt the process of spawning during the
spring when it occurs, which would be a mechanical action,
a thrashing of the water which would have a disturbance
factor of the spawning behavior of fishes in this zone.

88. After the dredging operation has been completed
would there be any effect in your opinion of the movement
of fish through the spawning area? A. Is that after the
dredging is completed?

89. Yes. A. Afterthedredgingis completed there should
be no physical fish passage blockage. In other words, the
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stream would not be obstructed to fish passage through the
zone and to upstream areas but it would be a period of
sediment presence in water in this area after dredging
until this settles.

90. Right. Now you said, | think, that you are the oo
ordinator, or  (T. 305) see if | get the phrase correct —
the representative on the scenic rivers program. Has the
scenic rivers program contemplated inclusion of the Matta
woman Creek? A. Yes, it has.

91. Now this is a fresh water area, is it not? A. Itis
fresh water area although it is subject to tides, that's
correct.

92. And does this give it any particular uniqueness in
the whole drainage system we are discussing here? A. It's
not unique in the sense that it would be the only stream
in the drainage that has a tidal influence and aso fresh
water. Several other streams in the same area have the
same situation.

93. Now you talked about anadromous fish. Did you
determine from your fish study that there are aso resident
species of fish in this area? A. Yes. | just mentioned the
ones that are well known for commercial and sport caich
values although there are many other species. Some other
species important in sport fishing.

9. Now you have heard testimony over the last two
days about Craney Island. Are you also familiar with that
location? A. Yes.

95. And what's the basis of your familiarity? A. Dur-
ing the latter part of 1970, more specificaly during Sep-
tember of 1970, members of my program and mysdf
conducted (T. 306) fish sampling in the area of Craney
Island in the Potomac River, and during the past spring of
1971 my gdaff members and myself conducted a plankton
survey in the Potomac River near Craney Island.

96. And following along the lines of your testimony with
respect to Mattawoman what did these surveys reved
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with respect to species? A. The survey last September
was a fish survey by a beach seine similar to the survey in
Mattawoman Creek, various sites along the Potomac River
in the area of the Island were seined as well as other sites
from the river mouth to Washington, and as far as ana-
dromous species we collected white perch, striped bass,
blueback herring and American shad in the Potomac River
area around Craney Island.

97. And how about your sample taken later, plankton
sample? A. During the spring survey we collected eggs
or eggs and larvae of various species. These would in-
clude, the commercial species would be striped bass, white
perch and herring and possibly some of the herring col-

lected would be American shad, although this is ques-
tionable.

98. Did you draw any conclusions from these studies
with respect to the importance of this area? A. Yes, this
was established through our survey and also through
former surveys that it is a spawning area in the Potomac
River for striped bass. In addition our survey revealed
that it (T. 307) was a spawing area for white perch and
herring, and possibly American shad.

99. Well you heard, did you not, Dr. Lauer's testimony
yesterday that his study had revealed similar conclusions
in the Craney Island area, is that correct? A. Yes.

100. And he further stated that it would be his recom-
mendation that an area be zoned out and not dredged
where this type of spawning and hatching activity takes
place, did you hear that statement? A. Yes.

101. | assume that you would, up to that point, agree
with Dr. Lauer? A. Yes.

102. That there should be no dredging in those particular
areas? A. Yes.

103. Do you have any additional comments on that point?
A. | would prefer not to see dredging anywhere in the
area of Craney Island or Mattawoman Creek from the
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standpoint that | have responsibilities to the State for the
protection and enhancement of anadromous fish progega
tion areas throughout the State which are rapidly dwindl-
ing in some respects, so as a matter of record | have aways
officidly opposed dredging in any form because of the
probable effects to anadromous fish spawning areas.

(T. 308> (Mr. Lord) No further questions.

CROSS EXAMINATION
By Mr. Doyle:

1. Mr. Odell, | take it from your last comments that it is
your belief that any activity that adversely effects the
anadromous fish should be banned, is that so? A. If pos
sible and feasible, yes sir.

2. Does that include commercia fishing? A. No, gr.

3. That's adverse to the anadromous fish, wouldn't you
say? A. No, sir.

4. Well it doesn't do them any good to take them out
of there in the nets, does it? A. Yes, it does.

5. What good does it do? A. It benefits the overdl
population from the standpoint that many more fish might
be available without any type of collecting or harvesting
means. The terrific population would produce problems of
overcrowding and reduce food supply.

6. Well then you are saying and you do agree with Dr.
Lauer that to some degree it is necessary to have the
anadromous fish adversely affected for population control
purposes? A. Not necessarily adversely affected. If it
would be beneficia to have them harvested where there is
a source of marketable income.

7. Well perhaps | am using the words adversely affected,
let's get (T. 309) our terminology right. 1 mean, | gat
the impression you were against any activity that would
in any way affect the population of the anadromous fish
in away that would reduceit, that's not so? A. Other than
harvesting the resource.
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8. Well what difference does it make how the popula-
tion is controlled as long as it is controlled® A. Well if
there is no harvesting taking place the situation in many
cases is sheer destruction without a profit, but harvesting
is recognized as one of the techniques in management in
which a beneficia population is kept present. The excess
population being harvested for a marketable source of in-
come.

9. | see. Sowhat you are saying is if it is being taken for
a commercia purpose is that constitutes harvesting® A.
Yes,

10. But if it is taken in any other fashion that is not
harvesting? A. Ordinarily it's not. This would be a case
of lethal means.

11. In terms of population control however the net effect
is the same, is it not’? It is beneficid in a sense it helps
the species survive? A. It helps in most cases the species
to survive.

12. Now you indicated that you ran these stream surveys
and that you concentrated on the Potomac since last August
and | understand to be the Maryland, streams on the Mary-
land side of the Potomac and how far up the Potomac did
that survey take place? <T. 310) A. To the Anacostia
River.

13. And in miles, how many miles is that? A. Approxi-
mately 130 miles.

14. And did | understand you to say that in that — is
that the area in which the 17 streams that were surveyed,
where they lie? You mentioned that you had surveyed 17
streams since 1968. Were they al in the Potomac area? A.
| did not make a statement that | had surveyed 17 streams.

15. Oh, well then correct me. How many streams did you
survey? A. Approximately, since | started the program in
1968, 200 streams.

16. | see. Werethey al in this area of the Potomac? A.
No, sir.
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17. How many wereinthe area of the Potomac? A, Ap-
proximately We.

18. Around20? A. Right.

19. And do | understand your testimony that of those 20
you consider 10 of them as main spawning streams? A.
10 main spawning streams in the Potomac drainage, that's
true.

20. Of which the Mattawomanisone? A. Yes.

21. Now | suspect for jurisdictional reasons you didn't
look to any of the streams on the Virginia side, did you?
A. No.

(T. 311) 22. AretherestreamsontheVirginiasde? A
Yes.

23. Would it be fair to infer that some of those streams
are also important spawning areas? A. Yes.

24. And would it be fair further to infer that if 50 of
them on the Maryland side are important spawning aress
that a similar percentage of important spawning aress
would be in existence on the Virginia side? A. It would
be a calculated guess, yes.

25. How is it that some are important spawning streams
and others are not? A. Many factors. The preclusion of
spawning in many streams is by physical stream obstruc-
tion. In other words, blockage of the stream by man mede
or natural barriers, such as dams, waterfalls, or physcd
stream obstruction which prevents a species from reaching
a spawning area in a stream. Channelization which renders
the stream in many respects unfit for spawning through
removal of spawn attachment, through more shdlow
stream condition, through destruction of stream pools
meanders, which serve as resting places, through severe
pollution causes which create chemical blockages or mor-
talities and these would be the principal factors.

26. Would you consider the Potomac River polluted?
A. Portions of it.
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(T. 312) 27. What portions of it would you consider to
be polluted A. Washington, D. C. area.

28. Are any portions of it polluted in the 120 mile or
so stretch that you surveyed? A. There are pollution
sources but not as severe as the first area | mentioned.

29. Those pollution areas that you have noted in your
survey area evidentally did not affect the spawning capa-
bilities of the Potomac did it? A. Some of them we suspect
it interfered with spawning activities.

30. You say you suspect. Did you make any studies to
reach a conclusion? A. We made studies as | said, on
al streams that had potential in the zone of the Potomac 1
described.

31. | am talking now about the Potomac itself. A. The
river proper"?

32. Yes. A. We made studies in the Potomac, yes.

33. Where in the Potomac other than Craney Island? A.
From Route 301 bridge which is river mile 48. to Chain
Bridge in Washington, D. C.

34. And how many test sites did you have in that area’
A. 16 to 18 sites were investigated weekly.

35. Did your investigations reveal that all of those sites
were spawning areas? (T. 313> A. No, sir.

36. How many were and how many were not? A. The
spawning activities extended up river as far as Washing-
ton. There was one site in Washington, D. C. that was not
a spawning area, and this spring our evidence indicates that
the spawning activity at the Route 301 area | mentioned
did not take place. This might be a seasonal pattern be-
cause the spawning zone varies up and down river from
year to year depending on spring run off and other factors.

37. It is fair then to conclude of the, you say 18 test
sites? A. Approximately 18.

38. Of the approximately 18 test sites insofar as you are
able to tell from your studies 17 of them were spawning
areas? A. This year or in the past?



E- 262

39. Would that be indicative or would that support the
conclusion that in general the Potomac throughout the
length of the river that you studied is in fact a spawning
area for fish, the entire length of it? A. No. The entire
length we studied in general was a spawning area.

40. That's what | mean. | am just limiting it to what you
studied. Obviously what you didn't study has to wait ad
see, but in that 120 or 130 mile stretch the fact that you
spread out your test sites and that 17 out of 18 either were
or had been spawning areas would indicate that the Po-
tomac in general in (T. 314) that test area or that tes
stretch is one big spawning area? A. Yes.

41. Now you have indicated that the fall and early sum-
mer is the best time to run these surveys because | under-
stand that to be the spawning season, is that correct® A.
No, that's incorrect.

42. | wondered about that. | wasn't sure if my notes
were accurate or not. Straighten me out as to what you
meant. A. The spawning season for most species in May-
land waters that have commercial significance is from gp-
proximately March 1 to June 1, depending upon location
within the Chesapeake Bay drainage, weather, water tem-
peratures which can make this vary a few weeks. Follow-
ing the spawning season the eggs began to hatch and de-
velop into larvae forms and then juvenile forms. The
period of time late summer and early fall would be the
period of time in which the species that had eggs in the
spring, these would be developing.

43. | see. So when you said the late fall and early sum-
mer is the best time for your survey it is because then
whatever fish are born are born and swimming and it is
easier to measure them— A. The best time to determine
nursery areas following spawning.

44, Insofar however, as damage by any activity to the
fish the critical time, | understand it, would be between
January 1t — what was the spawning— (T. 315 A.
March 1st.
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45. March 1« to June 14, is it fair to say that would be
the critical area when you are talking about protecting the
development of the fish? A. This would be one of the
critical times, probably the most critical in the life cycle
of the species.

46. 1s commercial fishing permitted during those times®
A. Yes.

47. Does that have any unfortunate effect on the eggs or
thelarvae? A. No. sir.

48. Why is that? A. Most of the commercial fisherman
use gill nets to catch fish on the spawning runs up river or
upstream. These gill nets have a mesh size of 1 to 3 inches
usually, and they catch fish but the eggs of course can easily
move through the mesh. No eggs are really taken.

49. Is it possible that they catch fish with eggs inside
of them that haven't been laid? A. Yes.

50. That is not very helpful to those eggs, is it? A.
Right.

51. So that there would be some adverse effect on the
eggs and larvae in the sense that if fishing continues in that
spawning season and some fish are caught before they ex-
pe those eggs those (T. 316) eggs never have a chance
to hatch? A. That's true.

52. And do you have any idea in tonnage, | don't even
know how this is measured, what the production figures of
the commercial fishermen are in this area? A. For the
firgt five months in 1971 in the Potomac River. Maryland
and Virginia fishermen had a dock side catch value of
$322,000.00.

53. Can you translate that for me into fish some way?
A. | can transfer it into pounds.

54. Alright, do that. A. It would be approximately six
million pounds.

55. Six million pounds. Would it be a fair estimate for
me to conclude that each fish weighs about a pound? A.
No.
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56. Is it more or less? A. It varies with the species.

57. Would it be fair for me to conclude from that pound-
age though that we are talking about millions of fish rather
than thousands or tens of thousands? A. Yes.

58. And | note that you indicated that those are the
figures for the first five months of 1971. That would in-
clude the entire spawning period, would it not? A. This
would take into account the spawning period as a generd
(T. 317) ruleunlesstemperature and so forth might extend
the spawning period into June.

59. Alright, now you testified that there have been a
number of surveys made in the Mattawoman Creek area
and if my note is right you studied during 1971, or for
some period of time in 1971 the plankton collections on a
twice a week basis, is that correct? A. No.

60. Well will you straighten me out again? A. The
plankton collections were at a given site each week, once a
week.

61. Once of aweek. What other types or inquiry or tests
did you run in connection with the Mattawoman Cresk
survey? A. During the spring?

62. Well as | get it you made one survey in September
of 70. Tell me what you did on that survey? A. Septem-
ber, 1970 we established seven fish sampling sites in lower
Mattawoman Creek extending from the stream mouth to
stream mile 7.7. We made collections, identified fish, counted
the fish, and sized them.

63. Alright, so that was more or less a census of the fish
at that time. Then you came back you said in 1971 ad
you performed these plankton collections? A. Yes.

64. And that was on a once a week basis? (T. 318) A.
Yes.

65. Now did you do anything else in connection with
that 1971 survey? A. Yes.
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66. What else did youdo? A. We conducted water qual-
ity investigations at the sites of plankton investigation.

67. And what were the nature of those? A. Determining
water quality.

68. And if | understood your direct testimony correctly
you determined that the water quality at those 7 test sites
in Mattawoman Creek were supportive of the anadromous
fish? A. We did not conduct water quality at the 7 sites
last fall. We conducted water quality at the 2 sites of
plankton collection in the spring.

69. | see, at just two plankton collection sites? A. That's
correct.

70. And where were they located? A. One of them
was located a hundred yards upstream of Marsh Island.

71. That would be below the proposed dredging? A.
That's correct, and one was df Nelson Point.

72. And where would that be in connection with the pro-
posed dredging area? A. It would be in the dredge zone.

(T. 319) 73. And if you referred to Defendant's exhibit
B could you indicate where in the dredge zone that would
be? A. If | can find it on the map. Is this the exhibit?

74. Yes, sir, A. It appears to be in zone 4.

75. And it was just done at those two sites, that you
studied plankton collections once a week throughout the
year? A. Andwater quality at one time during the spawn-
ing season.

76. Now you indicated at the same time you were doing
that in Mattawoman in order for you to make the com-
parison of spawning streams you were doing the same kind
of surveys elsewhere, is that correct? A. Yes.

77. And that isin all 20 of the streams up the Potomac?
A. There were more than 20 streams but we were doing
this throughout the Potomac drainage, yes.
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78. And in each one, in each instance you firg ran a
census of the fish, if | can use that phrase, that you dd
in September of 70? A. Yes, this was a sampling to de-
termine nursery areas.

79. And then you followed that up with weekly plankton
collections? A. Yes.

80. And also with water quality tests? A. Yes.

81. And it was on that basis you were able to conclude
which were the good and which were the poor spawning
areas? (T. 320) A. No. We established spawning aress.
We did not, or have not as yet made a quantitative andyss
of the data collected from site to site. We determined the
actual presence or absence of spawning.

82. Now if | understood your direct examination too, |
came away with the general impression that no species
of fish, the anadromous fish at any rate that you have men
tioned, are indigenous just to one area of the Potomac or
one tributary of the Potomac, that they pretty generally
course through the entire body of water? A. Yes, they
are various places in Maryland.

83. Right, so that if in the study area of the Potomac,
and Mr. Odell, I am always limiting my question to what
you studied the area, in the study area in the Potomac fif,
for example, through channelization as you mentioned a
spawning area is eliminated that doesn't in any way mean
the total elimination of any species of fish, does it, in that
area? A. It might be for that particular stream.

84. For that stream, but if we are talking in terms of
species of fish, or those species as we just agreed course
through the entire Potomac and its tributaries? A. If they
can find suitable spawning sites, assuming these would be
present, it's probable that they might spawn in another
stream, but the thing we have to bear in mind is that mogt
of these species by instinct return to the same stream i T.
321) each year in which they were born, so the fact that
another stream exists does not say that they will spavn
in any other stream.
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85. But neither does it say that there's a lack of spawn-
ing area if in fact there is fish to be spawned? A. Assum-
ing there would be other spawning area.

86. As | get it— A. There would be possibly other
species, the same species of fish but other fish going to
the other area.

87. That's what | mean. So that you have, in essence,
there is plenty of opportunity to preserve each one of these
species that you testified exists in the area? A. | wouldn't
sy there would be plenty of opportunity because the
spawning area is governed by many factors. One of them
is salinity. These fish spawn mainly in fresh or brackish
water with low salt content, and there are many areas
in the Potomac River that are unsuitable for spawning
because of high salt content or because of other physical
stream factors.

88. Now you correct me if | am wrong, | understood you
to say that when you ran a fish survey at Craney Island,
that's in the Potomac, is it not? A. Yes.

89. You found eggs and larvae which would indicate a
spawning area, would it not? A. Yes.

(T. 322) 90. Of the American shad? A. We calculate
American Shad.

91. And did you calculate American shad in the Matta-
woman? A. Yes.

92. So the salinity difference or brackishness had no
effect there, or lack of it, in other words, there must be
some American shad who are able to spawn both in fresh
water and not fresh water, isn't that s0? A. No.

93. Well what's the difference? A. Wedl the salinity of
Mattawoman Creek is essentially the same salinity in the
Potomac River at Craney Island.

94. Alright, now we are back to where | thought we
were. That is to say that these species that you are talking
about spawn not only in the tributaries where you attribute
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some importance to the freshness of the Mattawoman water
but also in the Potomac where the water is not fresh? A.
The water is — would be considered fresh in this area of
the Potomac.

95. In the Potomac is it? A. Tidal fresh water,

96. Is it the same kind of water that's in Mattawoman®
A. Essentially the same as far as salt content.

97. And is it essentially the same insofar as breeding
purposes or spawning purposes of the American shad is
concerned? (T. 323) A. Yes.

98. And how about the herring? A. In one respect Sm-
ilar, yes, in that they have similar salinities but the herring
prefer to move in many cases through the tidal fresh water
into areas of fresh water flowing streams. They are a-
tracted by current.

99. Well so nonetheless, according to what my note here
shows, they do in fact spawn in both those areas? A. Yes

100. And the same with white perch? A. Yes.

101. Andyellow perch? A. Yellow perchwould be some-
what questionable in the Potomac. They spawn in Matta-
woman Creek.

102. Striped bass? A. Striped bass are in the Potomac.
They spawn probably in the lower part of Mattawoman
Creek.

103. So that for spawning purposes then, | want to try
at least to get some agreement between us, that for spawvn-
ing purposes that waters of the Mattawoman and the waters
of the Potomac for these species aren't really that much
different, are they? A. Not—

(Court) If I am not mistaken | think you all are talking
about two different things, as | understand it, and if | am
not right correct (T. 324) me. You are saying that the
various species that are in the Mattawoman Creek now,
if it's disturbed and they go back, they would normally
come back there, and if they couldn't come back they may
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go somewhere else or they may not, but that doesn't say
that there aren't other same species that return to the
same place each year.

(Mr. Doyle) And that's al—

(Court) But the ones as far as Mattawoman may never
find a place.

(Mr. Doyle) Exactly, and that's — what | was trying to
do if the court please, is tie up the fact that he indicated
that a harvesting or weeding out of the species to some ex-
tent is good or desirable and it makes no difference really
whether you get a white perch from Craney Island or the
Potomac or the Mattawoman if in fact they come from any
place, the species has been preserved and if they are weed-
ed out from any place the good is obtained.

(Court) Well essentially what you say is correct but he
doesn't think they should be weeded out the same way
you do.

(T. 325) (Mr. Doyle) No, sir, | understand. He saysthe
commercial fishing is the way to weed them and | would
like to do a little bit of it by dredging.

104. Now you indicated in answers to questions by Mr.
Lord the probable effects in your view of a dredging opera-
tion, and as | understand it the predicate on which you
base those probable effects was your knowledge of your
dredging operations, and | think | put down all of the
bases on which you say you have some familiarity with
dredging, and | am going to make sure of that. You say
that you reviewed Corp of Engineer permits? A. | have
in the past, yes.

105. That's adocument of somekind? A. Yes.

106. And you review recommendations concerning dredg-
ing in relation to fish spawning? A. Yes.

107. Is that a document of some kind? A. Ordinarily.

108. And you say you review the reports concerning
dredging as it relates to soil conservation? A. Yes.
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109. Is that a document of some kind? A. Yes.

110. Now you also say that you read literature on dredg-
ing, that's (T. 326) another basis? A. Yes.

111. And then finaly you indicated that you made per-
sonal sightings? A. Yes.

112. Of sand and gravel, and it's on those five bases that
you stated the probable effects that you thought a dredg-
ing operation might have? A. Yes.

113. And am | correct in assuming that when you sy
those are the probable effects are not in any way based
on studies that you made in connection with a dredging
operation, are they? A. From the standpoint of genera
observation, data collection, yes, some degree.

114. Observation and data collection. What type of data
did you collect and where? A. We collected data in
Charles County in the governed swamp drainage prior to
channelization. During channelization and after channdli-
zation to determine the facts on fish presence or absence
and fish propagation before and after channelization.

115. When did you make that study? A. Study started
in 1969 and continued through the past spring, spring of
1971.

~(T. 327) 116. Do you have that data with you? A. No,
Sir.

117. How extensive were those studies? A. It conasted
of making fish investigations on a weekly basis for the mog
part throughout two streams. One stream, the stream was
in a natural habitat. The second stream had been afected
by channelization.

118. And this was, as you indicate, channel dredging?
A. Yes.

119. You have made no studies or collected any data in
connection with the sand and gravel dredging operations?
A. No.
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120. But you indicated in your direct examination that
you have observed such an operation? A. Yes.

121. Where did you make those observations? A. Green-
way Flats.

122. And when you say observations you mean you just
went out there and looked at it? A. Yes, | espied the area.

123. The Greenway Flats would be within the study area
of the Potomac? A. Yes.

124. |s it not a fact that in the Greenway Flats area
many of these species of fish still exist and flourish?
(T. 328) A. Species of fish | mentioned exist in the zone
of the Potomac suitable for spawning up river as far as
Washington.

125. And that would include Greenway Flats. A. Yes.

126. There the dredging operation evidentally had no
adverse effect? A. | would hesitate to say. When | say
they were in the area | do not imply they were in the

dredged zone. | imply they were in the river below and
above the site.

127. Do you have any idea how long dredging has gone
on there? A. Just from general testimony.

128. Period of years? A. Yes.

129. Now you indicated that some of these adverse prob-
able effects, and | take it, isn't it a fact that you used the
word probable effects, that word was used because you
really did not have any definitive studies on which to base
an absolute observation, isn't that s0? A. No.

130. Why did you use probable then? A. | used prob-
able because these would be before the fact of dredging.

So it's probable in the sense that the dredging has not taken
place.

131. Oh, | see. In other words, none of these things
may happen if dredging took place? (T. 329) A. Yes.
They may happen or they may not happen, but based on
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experience these would be the probable things that would
happen.

132. Based on experience only? A. Based on experience
right.

133. Yes. Now one of the things you noted as a probable
effect would be an increase in turbidity, is that correct',
A. Yes

134. Would you classify the Potomac as a very turbid
body of water? A. In some areas at some times.

135. Is it true also in some instances even the Matta
woman is a turbid body of water? A. Not as a generd
rule.

136. Well, | said sometimes. A. It would be some tur-
bidity at some times.

137. And the fact that the Mattawoman is turbid at some
times and the fact that certain areas, if | understand your
testimony, the Potomac is turbid at all times, hasn't neces-
sarily meant the elimination of the fish in either of those
areas, has it? A. It's hard to say because | wasn't in the
Potomac before 1968. | don't know what existed as far
as total species.

138. Let me ask you this. Is there any way, does awy
body know, any expert know how many eggs a fish might
lay inaspawning (T. 330) area? A. Yes.

139. How many would a fish lay? A. It varies from
species to species.

140. Well give me a couple of examples. A. Striped
bass a hundred thousand or so.

141. One bass a hundred thousand eggs? A. It's prob-
able.

142. And how many, obviously all hundred thousand of
those eggs don't fertilize and grow into fish? A. True.

143. So that again you go back to this harvesting prospect
you are talking about, again reductions of these eggs must
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occur or you are going to have trouble? A. Not neces

sarily trouble. Do you mean reduction before hatching or
after hatching’®

144. At anytime. A. Well it's a well known fact that,
the life cycle of the species that more eggs are always laid
than develop. This is because of the potential destructive
effects which occur to eggs, naturally. | mean some of these
eggs are eaten by other species of fish. So the fact that
there are many more eggs present than hatch is a natural
characteristic of the species for survival of a few of the
€gas.

145. You indicated, and I am not quite sure or certain
of this, that (T. 331> one of the probable effects would
be the removal of aguatic vegetation in the dredging area.
Do you mean by that the bottom — the vegetation on the
bottom of the stream bed or the river bed, or are you
talking about the vegetation Mr. Wheeler was talking about
that grows out on top of it? A. | mean the vegetation in
the area of dredging. It would be mainly the emerged
aquatic vegetation.

146. Emerged, you mean sticking up over the surface?
A. Yes. Any other vegetation on the bottom that would be
physically removed by the dredge.

147. Well the reason | am asking the question is because
| thought you followed it up with the conclusion that a
removal of the aquatic vegetation would mean a decrease
in the oxygen in the area? A. That's probable effect.

148. | was under the impression that these plants con-

sumed oxygen? A. They consume oxygen at a certain
time but—

149. Well if they are not there then they wouldn't be

consuming oxygen? A. Most of the time they produce
oxygen.

150. Well how about when they die and decompose,
doesn't that effect the oxygen supply? A. It does not effect
it noticeably because you don't have a mass destruction
of al the plantsin a given area at a given time.
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151. Now you ran surveys of Mattawoman that you testi-
fied to and (T. 332) you ran surveys at Craney Idand
and you tedtified that Mattawoman is one of the 10 im-
portant spawning streams on the Potomac. Would you con
sider Craney Island area another one of those 10 important
spawning areas? A. When | say 10 important spawning
areas, one of Those spawning areas is the Potomac River.
| am classifying Potomac River as a stream, athough it
has ariver name.

152. Well then that whole 130 miles is an important
spawning area? A. No. | mentioned before there are
some areas that have a high salinity and they are totally
unsuitable because they do not meet the criteria of fresh
or brackish water.

153. O.K. So what you are saying then is that you con
sider the Potomac an important spawning area even though
there may be spaces and areas of the Potomac which in
fact are not spawning areas? A. True.

154. In total though the entire river is an important
spawning area? A. The Potomac River is an important
spawning area. In some years from Route 301 to Wadhr
ington. Now | considered the area as a spawning stream.
That would be one of the ten streams.

155. That's right, and you take the good and the bad of
the stream and you recognize some parts of the Potomac
are not going to support fish to the same degree and to the
same (T. 333) extent otherswill? A. True.

156. And in your scientific arena it makes no difference.
| am sure, to you whether any one given area is better
spawning ground than another given area in the Potomac,
you look at the entire picture? A. Eventualy we will
look at comparisons from stream to stream, but this neces-
sitates a computer system because there were 4000 collec-
tions in the Potomac this spring, and we can not redly
compare until we have a computer system. So at the pres
ent time we are establishing the fact that, for the most
part, the presence or absence of spawning in a given stream.
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157. And finally, Mr. Odell, isn't it a fact that insofar
as the effects of the dredging are concerned, when you
give these probable effects, you are restricting those prob-
able effects to the area in which the dredging occurs? A.
Some of them.

158. And which you do not? A. | mentioned destruc-
tion of vegetation. This would be for the most part in the
immediate zone that's being dredged. The change in water
guality. | mentioned that turbidity would increase because
of the disturbance of bottom sediments. This would take
place in the dredged zone and also out of the dredged zone
through movement of particles by tides. i

| T. 334) 159. Would that movement of particles by tides
though tend to diminish the further away from the dredg-
ing zone you got? A. As a general rule the particles tend
to settle as they are disbursed and—

160. And if you start out with a turbid body of water to
begin with or an area that is turbid, the injection of the
sediment into that area just increases turbidity to some
degree? A. It increases turbidity depending on many
factors, like rate of tide movement and the quality of the
sediment. Some sediments are transported more easily
than others. Some are dropped faster than others.

161. O.K. So that insofar as the increase in turbidity
and the sediment residue that would move some distance
from the dredging before it cleared, is that correct? A.
That's correct.

162. Alright, and then what other effects, probable &-
fects that you suggested might occur, would you say would
occur away from the dredge site? Any? A. Most of the
others would occur at the dredge site and also away from
it. You can't really separate the dredge site proper from
the rest of the area. All these areas that are being affected
vary with many conditions.

163. Speaking in your terms and considering the entire
Potomac as a stream and therefore a spawning area, is it
not a fact that a 1400 acre portion of that stream is a very
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small portion (T. 335) of the whole? A. There are 1400
acres at Mattawoman?

164. No. of the Potomac. A. Is a small area in relation
to what®

165. To the entire 130 miles of the Potomac that you
consider a stream and a spawning area? A. | didn't con
sider the 130 miles to be a spawning area.

166. | just understood you to say that you consider the
Potomac a stream and you consider the entire stream one
of the 10 important spawning areas. A. | mentioned the
spawning area in the Potomac is within one zone of the
Potomac, not—

167. What's that zone? A. That's the zone | mentioned
from Route 301 to Washington.

168. And how big a zone is that? How long is that? A.
This would be from stream mile 48 at Route 301 to Wadh
ington, D. C, the approximate area of the Anacostia River.

169. Well how many miles is that? A. It's approxi-
mately, this would be from stream mile 48 to approximately
stream mile 130.

170. 90 miles. A. Approximately.

171. So | guess it would be fair to say that a 1400 acre
areawould be avery small portion of the total of that® A.
Yes.

i T. 336) 172. Would you also admit that athree hundred
acre area of the Mattawoman is a very small portion of
the total 7.7 miles that you surveyed? A. | would hes-
tate to say that it's a small part.

(Mr. Doyle) Alright, sir. |1 have no further questions.

REDIRECT EXAMINATION
By Mr. Lord:

1. Just one question. On this harvesting and dredging
situation, isn't it true that another way you can control
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fish population would be to dynamne in the area? Wouldn't
that control the fish population® A. To some extent.

2. Would you recommend such a course of conduct’ A.
No.

i Mr. Lordi No further questions

RECROSS EXAMINATION
By Mr. Doyle:

1. Isthere any evidence in your dredging observations or
anything you have done in connection with the prepara-
tion of this case that suggests that there is going to be any
attempt by the. by Potomac to dynamite” A. Nothing |
have heard.

i Mr. Doylei That's all.
i Mr. Rich> Mr. Goldsberry.

(T. 337) JAMES R. GOLDSBERRY, a witness of lawful
age, being first duly sworn, deposes and says.

<Clerk> Will you please state your full name and ad-
dress? A. James Richard Goldsberry, Jr., Route 1, Box
36. Queenstown. Maryland.

DIRECT EXAMINATION
By Mr. Rich:

1. Mr. Goldsberry, by whom are you employed? A. |
am employed by the State of Maryland, Fish and Wildlife
Administration.

2. And in what capacity, what general capacity do you
serve in? A. At the present time | am serving as a fur
bearers project leader.

< Court) What kind of leader? A. Fur bearers project
leader.
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3. Now | want you to give the court your academic
qualifications. A. | am agraduate of Ohio State University
with a degree in wildlife management.

4. Prior to your graduation from Ohio State University
what experience have you had in the area of natural re-
source? A. | had some experience both in private industry
and for the University itsdf. Private industry | worked
for a private consultant firm in Cincinnati, Ohio by the
name of Hartker Enterprises, Incorporated. It was a pond
and lake service company that did consultant work on
designing work on designing and construction of ponds and
lakes and also management of ponds and lakes.

(T. 338) 5. At the time you worked for this company
were you involved in management planning with respect to
sand and gravel operations? A. Yes, sir. There were two
large sand and gravel operations, ex operations which we
worked on. They were at the present time lakes.

6. What function did you perform in that service? A.
We did general fish surveys and fish management in aquatic
plant manipulation and this type of thing.

7. And you say that experience lasted until 1962. What
experience did you then get into? A. Well then | was
hired by the Ohio Cooperative Wildlife Research Unit
which is one of 17 units throughout the United States. It's
based at Ohio State University and it's cooperative between
the Ohio State University, the Ohio Division of Wildlife
and the U. S. Department of Interior. It's very similar to
the fisheries cooperative unit.

8. And what work did you perform in that capacity?
A. For that — for the coop | was research assistant and
worked on several projects.

9. What did these projects deal with? A. One of the
projects dealt with a study of the family behavior of
Canada geese at Seney National Wildlife Refuge in the
upper peninsula of Michigan.

10. What experience did you have in 1963? (T. 339) A.
In 1963 | worked on the, again for the cooperative as a
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research assistant on the study, at that time in connection
with the, aso the Ohio Department of Health on the
movement of skunks in relation to rabies control.

11. And while you were still working for this research
group in 1964 what work did you perform? A. In 194 |
assisted on a project in Lake Erie marshes which dealt
with the cycling of chlorine 36 Ring-Labelled DDT through
a Lake Erie fresh water marsh echo system. Now this
study consisted of tracing DDT through al of the various
plant and animal parameters within a marsh.

12. Fresh water marsh? A. Fresh water marsh.

13. In 1965 what job did you go to then? A. 1965 | was
hired by Remington Arms Corporation at Remington
Farms in Chestertown, Maryland.

14. What were your duties a the— A. My duties there
were game manager. | was principally in charge of man-
aging the fish and wildlife on Remington Farms which is a
wildlife demonstration area. Primary duties conssted of
managing water fowl on some 25 impoundments that they
have upon the farms including one reservoir which contains
approximately eight to ten thousand Canada geese through-
out the wintering season. | was also in charge of rearing
and releasing approximately 5000 mallard ducklings, ducks
each (T. 340) year.

15. | see that your job there ended in 1967, and at that
time you came with the State of Maryland, is that correct?
A. Correct.

16. And when you came with the State of Maryland, |
want to trace your functions up to the present time, what
work have you carried on since 1967? A. When | came
with the State of Maryland in 1967 the primary duties that
| conducted through 1969 were review and commenting
on al Corp of Army Engineer projects and aso soil con-
servation service projects. Various data collections were
made and comments submitted to the United States De-
partment of Agriculture and to the United States Depart-
ment of Interior, and aso the Board of Public Works for
the State of Maryland.
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17. Would it be fair to say that these are projects, the
applications for permits in large measure were connected
with dredging projects? A. < of them were connected
with some type of dredging project, either channelization
through soil conservation service or channelization in tide-
water dredging and filling operations, and also sand ad
gravel operations.

18. Go on. What other capacities have you served with
the State? A. OK. | aso was a member of the, and ill
am a member of the wetlands advisory, technical advisory
committee in con- (T. 341) nection with Maryland wet-
lands survey. This is a survey initiated in 1967 and was a
complete survey of all the wetlands of Maryland, de-
lineating their type and acreage and the — what had been
done to them. Whether they had had some type of de-
struction or whether they were in their natural state, and
aso the plants and animals that occurred upon these
various areas. | also — at the present time now | am a
furbearer project leader as | have stated. | am in charge
of providing information concerning distribution and
abundance and the effect of State management upon the
furbearing species in Maryland. Also provide and advise
on the proper type of management on both private and
State owned lands.

19. In your capacity as that project leader are you ds0
involved with the water fowl associated with the marsh
land? A.Yes.

20. What function do you serve there? A. Well at vari-
ous times we are called upon to conduct surveys, and some
of the surveys that | have conducted on waterfowl through-
out the years, and this has been, over the various years
have been aerial surveys of waterfowl. Some of these
being winter waterfowl inventory, Canada goose survey.
breeding pairs surveys, sea duck survey, and various
ground counts such as woodduck roost counts and sea duck
counts. Also | am a pesticide coordinator for the wildlife
management division (T. 342) of the department, and
there | am charged with liaison work between the Boad
of Agriculture and the Department of Entomology at Cal-
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lege Park, University of Maryland. Also review pesticides
requests upon department owned lands. Also oversee
literature review and formulation. Also—

21. Let mego back. You talk about overseeing literature.
Have you ever participated with the American Geological
Society in a study? A. Yes, there was a study conducted
of the— let me see, | have got it written down here some
place. Well the title of the study is folio 18, which is
recently published by the American Geologica Society
and it was a survey of the wildlife wetlands and shell fish
areas of the Atlantic coastal zone. It was just recently pub-
lished. | was a participant in the study and furnished in-
formation for this particular study.

22. What other publications have you been involved in®
A. | have written several technical and dso — | am trying
to think of the word — popular type articles which have
been published in various—

23. What did they deal with? What was the subject mat-
ter? A. Some of — one of them, for instance, dealt with
redwing blackbirds, another dealt with the marshlands of
Maryland, others have dealt with nutria and beaver, and
this type d—

24. Well now have you given any speeches or talks
whereyou represented (' T. 343) the department? A. Yes,
they give approximately twenty, between twenty and
thirty talks each year some of which are to various uni-
versity groups. Very recently — a very recent one was a
group from Frostburg State Univer — or State College in
Maryland. Also Audubon College, or not Audubon, but—

25. Don't be nervous. Take your time. A. Wdl | can't
think of that. 1 have also spoke to the Maryland Society of
Civil Engineers, that particular talk was on wetlands.

26. Have you won any honors, Mr. Goldsberry? A. In
1968 | was named Maryland Conservationist of the Year
by the Sikar-Safari International organization.

27. And that was in respect to what type of work? A.
WEell that was in respect, | believe, to the wetlands type of
work | had done on wetlands at that time.
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(Mr. Rich) Mr. Doyle, do you—

(Mr. Doyle) | take it you are letting me cross examine
on the basis of his qualifications as a prospective expert?

(Mr. Rich) Yes.

CROSS EXAMINATION (on qualifications)
By Mr. Doyle:

1. When did you graduate from Ohio State, Mr. Golds-
berry? A. 1965.

2. 1965. Then alot of this industrial and research ex-
perience (T. 344) that you set out here was actually
before you had your degree, was it not? A. Yes, Sir.

3. You worked for somebody while you were going to
school? A. Definitely, yes, Sir.

4. Sure, | did the same thing, and you tried to get a job
in the area in which you were finally going to work in,
didn't you?

(Mr. Rich) Well, Your Honor—
A. Wéll this is where my interest was, sure.

5. And isn't it true then that you weren't in any way
finally responsible for any of these research projects that
you undertook? You worked on them at somebody esgs
direction and control? A. Well a couple of them were at
my own direction and control.

6. Which were they? A. The striped skunk survey. |
was overseen, of course, by different project leaders as you
aways are.

7. What was the nature of the skunk survey? A. This
was the movements, a telemetry study of the movements
of the striped skunk to determine home ranges, travel
patterns and so forth, so that, the primary purpose of this
was to determine size of the animals, the particular home
range so that control measurements could be put into effect
for rabies control since the incidents of rabies was ex-
tremely highat (T. 345) that time in Ohio.
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8. You indicated to me, or in your testimony that your
degree was in wildlife management? A. Yes, gr.

9. What are the studies that are involved in wildlife
management? A. In wildlife management, it is essentially
an ecology degree. You study all the various parameters
of ecology including soils, botany, zoology, parasitology,
anatomy.

10. Isthere a major and aminor in this degree” A. Well
you could make major or minor in wildlife management,
depending on what your basic god was. But you could
maor in something else and minor in—

11. Did you major or minor in anything? A. | mgored
in wildlife management, yes, Sir.

12. And you say that this fals within the gamut of
ecology but that's an awful broad term, is it— A. That's
right.

13. Are you suggesting then that this degree runs the
gamut of ecology? A. Yes, sir. | had something in the
neighborhood of 98 quarter hours of biologica sciences.

14. 98 quarters? A. 98 quarter hours, yes—

15. How many course would that be? A. Wdl it was
all that they offered in zoology at the Ohio (T. 346) State
University on campus.

16. And | take it this was a four year course? A. Yeah,
| was in school approximately six years.

17. Why? A. Partially due to the fact that | had some
excess credit hours which | carried, aso due to some ill-
ness. | had ulcers.

18. But you are not suggesting that the wildlife man-
agement degree requires any more than the usua four
years undergraduate work, are you? A. No, sir. No.

19. Can you tell me approximately how many biology
type courses you took? A. Oh, lands. In excess of 10.
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20. And were these the normal three credit courses in
one semester? A. No, they were normally five credit
COUrses.

21. Onesemester? A. Onequarter.

22. |Is that the same as a semester? | went to the dd
fashioned schools? A. No, a quarter — a system is divided
into three segments a year, rather than two.

23. Are they approximately the same amount imput in
them as the old semester system was? (T. 347) A. Yes
Sir.

24. s it fair to say these five biology courses you took
were not directed to the same, or the number cf—

(Mr. Rich) That's not correct. There were 10.

(Mr. Doyle) Whatever it was — | knew you would cor-
rect me if I was wrong.

(Mr. Rich) Thank you, Mr. Doyle.

25. Do you know — were any of these 10 biology courses
— enumerate some of them. A. Zoology 636 — ecology.
Zoology 620, advanced vertebrate biology, or advanced
vertebrate zoology. Zoology 508, ornothology, zoology 604
was bird biology, study of physiology, etc., of birds.

26. And these were all courses that were taken in the
classroom under some professor? A. Yes.

27. Now when you left school you went with Remington
Arms? A. Yes, Sir.

28. And as | understand it you were with them about
twoyears? A. About ayear, alittle over ayear and a hdf,
y€s, Sir.

29. A little over a year and a haf and there you were
the game manager of their reserve? A. Right.

30. And what did your duties as game manager entail?
A. Primarily management of the various wildlife resources
on (T. 348) the area
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31. When you say management what did you do? A.
Conducted various types of things like directed the labor-
ers, etc.. on the farm how to manipulate the land, for
instance, planting of crops, this type of thing. Regulation
of water levels and—

32. You mean you did some farming there? A. No. |
didn't directly. Wildlife management, that's part of wild-
life management as far as manipulation of land, it's culti-
vation of land for various reasons. For instance, falow
disking which stimulates the growth of various herbaceous
plants which come up naturally in — and feed waterfowl.
Waterfowl or what have you, the primary thrust at Rem-
ington was waterfowl.

33. And your job primarily w'as to see to it that there
was sufficient there in the way of vegetation and food for
them to survive? A. Nesting habitat and the whole ga
mut, yes, Sir.

34. You didn't do, | don't understand you to say you did
during that year and a half, or whatever it was. any re-
search or studies, you more or less just managed the place,
isnt that so? A. Well we did conduct various studies.
One of the particular things that | worked on was nesting,
various uses of nest boxes by waterfowl, various survival
in broods on the various (T. 349) reservoirs, etc. that they
have at Remington.

35. These were studies? A. Yes.
36. Conducted by you? A. Yes.

37. Alone? A. No. | had various assistants, student
assistant — | had two different student assistants while |
was there.

38. Did you publish any material in connection with
these studies? A. Mysdf, no.

39. There were no publications that resulted from them?
A. No.

40. Were they done in connection with your employ-
ment with Remington Arms? In other words, did you have
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to report back to the boss about— A. Right. Yeah. We did
various reports as you always do when you are working for
somebody else.

41. Were these assignments or were these voluntary en-
deavors on your part?

(Mr. Rich) Your Honor, | don't mean to cut Mr. Doyle
short—

(Mr. Doyle) Well then don't.

(Mr. Rich) —but the experience is in and of itsdf this
man's—
(Court) Well he has a right to cross examine him

(T. 350) as to his qualifications. This was brought out on
direct by you.

42. Alright, sir, let's go closer in, when you came to
Maryland. As| understand it from 1967 when you came to
Maryland to 1969 you reviewed permit applications for
the Corp of Engineers? A. Yes, gir.

43. Was that as a member of the Department of Fsh
and Wildlife? A. Yes, it was then Game and Inland Fish,
same department.

44. Areyou the department head there? A. No, sir.
45, Areyou the assistant department head? A. No. gr.

46. What is your — where do you stand in the organiza-
tion? A. Furbearers project leader.

47. Thisis one project that is under the assistant and the
director? A. Right.

48. And how many projects, different projects are there
in the department? A. Well under that particular — |
am trying to think now. There are two main projects.
One is fisheries and one is wildlife management.

49. And where does the furbearers belong in this? A.
Furbearers falls under wildlife management.

50. Under wildlife management. (T. 351) A. However.
at the time that | was reviewing the projects | reported
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directly to the director of the department who was then
George B. Shields.

51. You indicated that you reviewed these requests for
dredging permits. What was the reason for that review?®
A. The reason for the review was the memorandum of
understanding — Department of Interior memorandum of
understanding with the Corp of Army Engineers, that they
would solicit comments, etc. on the fish and wildlife aspects
of the various Corp of Army Engineers and departments.

52. Am | to understand then when you got one of these
permits you would read it, you would try to ascertain the
nature of the job and where it was going to be, and then
there would be a determination made by your department
as to whether to advise the Corp of Engineers whether you
were in sympathy or in opposition to the permit? A. Yeah,
we would receive the permit. | would read the permit, find
its location and what all it entailed, visit the location,
depending upon the type of application just take a visual
survey and determine at that time whether it needed fur-
ther study and report back. Some of these things just
entailed small bulkheads or small channel type dredging.

53. And you say you would report back, to whom would
you report? A. To the director.

54. Of the department?
(T. 352) 55. With your recommendations? A. Right.
56. Which he may or may not agree with? A. Right.

57. And it was his final decision as to whether or not

the approval or the disapproval of your department was
made? A. Definitely.

58. Now you indicate to me you are a member of the wet-
lands technical advisory committee. How large is that
committee? A. It's comprised of a member from all the
natural resource agencies that were in existence at the time
of the study.

59. How many are they? A. Well then there were,
Department of Forest and Parks, Department of Water
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Resources, Department of ‘Game and Inland Fish, Depart-
ment of Chesapeake Bay Affars, also the University of
Maryland Conservation Service, and the Department of
State Planning, and Department of Economic Development,
apparently 8.

60. And your membership on there was as a result of
your employment with the Fish and Wildlife Department?
A. Yes, dSir.

61. You were the representative of your department on
the committee? A. Yes, sir.

62. You were not picked because of your own background
or expertise? (T. 353) A. Well | was hired for the pos-
tion because of my—

63. | see. A. —s0 apparently, so | was.

64. Your superior decided that you ought to be the fd-
low to represent the department? A. Right.

65. And am | to understand when you go to those meat-
ings — are you still on it? A. Yes.

66. When you go to those meetings you bring to those
meetings the judgment of the department on any given
matter that involves the department, is that correct? A,
Yes, sir. There were other businesses associated with that.
For instance, the setting up of the particular study.

67. You do not have, do you, the authority or the respon-
sibility to make decisions on behalf of the department inso-
far as the affect of your membership on that committee?
A. No.

68. O.K. Now you mentioned that you are in charge of
the furbearers project. How long have you been in charge
of that? A. It will be going on two years, since—

69. Since you stopped reviewing permit applications for
the Corp of Engineers you went in the furbearer project?
A. Yes.

70. And what does that entail? (T. 354) That entals,
| guess it's best just to read it. Provide information cor+
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cerning distribution, abundance and effect of State manage-
ment on furbearing species in Maryland.

71. Could you enumerate some of those species? A.
River otter, nutri—

(Court) Could you keep your voice up just a little bit'?

A. Right. OK. The beaver, the muskrat. the red fox,
the raccoon, skunk, mink, weasel, bobcat, coyotes.

72. Dogs and catsbeinvolved? A. Possums, no, sir.
(Court) Wildlife.

(Mr. Doyle) Well furbearers. | didn't — you are right.
It's under the wildlife department.

73. Now you indicated to me that you also have written
several publications for both technical and popular jour-
nals, isthat correct? A. Right.

74. What technical journals have published your works?
A. Well they have been in various proceedings of types
of things.

75. What do you mean by that? A. Wdl, for instance
proceedings in the real estate association of Maryland.

76. The proceedings of the Real Estate Association of
Maryland? A. On the prevention to real estate — thisis
very similar to (T. 355) for instance, in our profession
we have the southeast, well in this section we have, we
have the southeast — | can't think of the darned thing —
Game Association which yearly sponsors a convention at
which time papers are presented and nay papers then are
published.

77. These are not regular publications in the sense that
they periodically appear like a law review journal, or
something like that? A. They appear yearly, yes.

78. Well they appear as a result of a convention? A.
Right.
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79. And if | happen to get on the program and go to that
convention to make a speech | could get my paper in there,
couldn't I? A. | suppose you could.

80. Now you say popular publications. What are they®
A. Maryland Conservationist for instance.

81. And how many articles have you had published in
that? A. At—

(Courti The Maryland what? A. Conservationist. At
least two.

82. At least two, and the Maryland Conservationist is
what? A. It's a departmental publication of the Mary-
land Department of Natural Resources.

83. It's part of your — it's part of the department you
are in? A. Yes, dir.

(T.356) 84. | see. It'slikeahouse publication? A. No.
it's a publication for the public. It is public.

85. It'ssold? A. Yes, sir, it's sold.

86. And you have had two articles published in there.
and how many articles have you submitted to them? A.
Two.

~87. One had to do with the redwing blackbird? A. Yes
Sir.

88. What did the other one have to do with? A. Marsh-
|ands.

89. And what about them? A. Just what they are
what they produce, what effects are occurring to them in
Maryland, such as dredging, filling.

90. Did your article — or was your article predicted
upon studies you had made? A. Yeah.

91. You yourself had made? A. Right.

92. And how long was that article?

(Court) Thisisjust cross examinations on qualifications.
(Mr. Doyle) Yes, sir.
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g (C_:lourt) Well | don't think we need to get into every
etall.

(Mr. Doylei Alright, sir, | will waive it until the (T.
357> right time. Go ahead, Mr. Rich.

DIRECT EXAMINATION i Continued)
By Mr. Rich:

28. In order to comply with Mr. Doyl€e's wishes as we
set up, what are the bases of your knowledge with respect
to dredging operations again? Will you go over them? A.
The bases?

29. Yes. A. Towhat | know about dredging operations,
| have observed various types of dredging operations, drag
line, clam shell, hydraulic, various types of ladder dredges,
etc., with buckets. The various forms of spoil deposition.

30. Have you ever observed the dredging in the Gree-
way Flat area? A. Just from the air.

31. Now | direct your attention to the Mattawoman
Creek area. What is the bases of your familiarity there
with that area? A. The origina basis in conjunction with
the application of Potomac Sand and Gravel — well the
old Smoot Sand and Gravel reaffirmation of that permit
by Potomac Sand and Gravel.

32. And when was that? A. | believe that was in 1967.

33. What function did you serve at that time with
respect to that application? A. Well this was during the
period of time when | was reviewing Corp of Army Engi-
neers permit requests.

34. And was action did you take in the way of analyz-
ingthe (T.358< problems as presented? A. | visited the
area and made various observations and collections.

35. Alright, now let's look at the observations and col-
lections.

35. Alright, now let's look at the observations and col-
lections you made at that time in that area. Could we have
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the approximate date you visited the area? A. | believe
that was September of 1967. September the 11th, 1967.

36. And what data was collected at that time and what
observations were made? A. Well, the various species of
plants—

37. Well let's — we have already heard a lot of testi-
mony on plants. Let's — just trying to eliminate what we
have already heard during the past two days. A. Let'ssee
We went into the area and one thing that wasn't mentioned
was the submerged aguatics—

(Court) Thewhat? A. Submerged aquatics. These are
the aquatic vegetation that grows in the bottom of open
water areas. We have — you use a hook to collect this
type of thing and we went down Mattawoman approxi-
mately quarter of mile intervals and threw the hook out
and — to determine what species of submerged aguatic
vegetation was in the area.

38. What were your findings with regard to the sub-
mersed aguatic vegetation? A. | am trying to remember.
Some of the things were potamogetons, (T. 359) in pa-
ticular, sago pondweed, myriophyllum, ebiea, coontall,
these were the primary species of submerged aguatics
that we found.

39. You have been here the past day and a half and you
have heard the testimony of Mr. Parker. You have ssn
State's exhibit B, and you have heard about the aress
where the proposed dredging is to occur in Mattawoman
Creek, is that correct? A. Yes, sir.

40. Alright, now will you relate your findings to that
area?

(Mr. Doyle) Objection. | don't understand that question.

41. Will you tell what you found in that area? A. In
the area d—

42. The proposed dredging. A. That was proposed for
dredging?
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43. Right. A. We found the various marsh plants.
Some of the area had the upland — more upland type
species such as green ash, sweetgum, blackgum, oaks,
maples, sycamore, elm. We aso found greenbriar. poison
ivy, grape, dogwood, alder, river birch, swamp rose. These
area on the high areas adjacent to the swamp. From the
higher hummocks out in the marsh we found species such
as jewel weed, swamp milkweed, joe-pye weed, panic
grasses, foxtail grass, nut grasses, and woolly head grass
for instance. In the mud flat area, the shallow water areas
we found spatter- <T. 360> dock, pickerelweed. arrow
arum. Also cattail, various bullrushes. jewel weed, beggar-
ticks, smartweeds of various types, wild rice, wild millet,
hibuscus, water hemp, water hemlock, and various, two
species of typha, and aso the American lotus.

44. Now how — let me try and pinpoint your area of
expertise. How do these plant lives relate to the furry
creatures or what is it, furry animals? A. Right.

45. Furry animals and the water fowl in the ared'?

(Mr. Doylel | object. If | understand — well perhaps
| don't. Let me — was this—

i Court) Mattawoman Creek.

(Mr. Doyle) Yes, sir, but I'm wondering, my notes seem
to indicate that he was testifying about submerged
aguatics.

(Courtt He did and then while you stepped up to speak
to someone he covered the rest.

i Mr. Doyle) Oh, | am sorry, sir. Fine.
A. OK. Well we can speak to al of them.
46. Do it in a manner that would be able to summarize.

(Mr. Doyle! | hate to interrupt again, Your Honor, but
| have another basis for objecting to that question. |
haven't heard any testimony, | may have missed that too,
as to whether or not <T. 361» there are any fur bearing
animals in the Mattawoman Creek Area, and | haven't
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heard, | don't believe as yet, any indication from him as
to which waterfowl, if any, he is relating his answer to.

(Court) 1 don't think he has mentioned that.

(Mr. Rich> | thought | asked him first if he heard the
testimony yesterday. | thought that would be sufficient.
If he wants it repeated, that's fine.

(Court) Well no, I mean in regard to the waterfow! or
fur bearing animals. | don't recall anything on those.

(Mr. Rich) Well there was the testimony brought out
by Dr. Lauer.

A. Well | can—
47. Answer the question. A. As to the waterfowl!?

48. Waterfowl and fur bearing animals. A. Alright.
OK. We do have, within the area we have deer, rabbit,
muskrat, otter, mink, raccoon, beaver and opossum, and
we also have various species of waterfowl.

49. What are they? A. Black duck, mallard, blue
winged teal, wood duck, pygogrebes, great blue heron —
oh, excuse me, the great blue heron is another specie
Shcaup, ruddy ducks, this type of thing have been observed
there.

(T. 362) 50. Alright, now | will go back to my origina
guestion, and you have described the fauna in the area
and the plant life. How does this plant life relate as a
supportive echo system to the birds and the furry crea
tures you have just described? A. Right. Well within the
realm of the world we have various minerals and nutrients
which occur in organic forms and are utterly useless to
many forms of animal life. They are just for instance
floating free in the water. Iron, phospherous, nitrogen,
potassium, magnesium, mangenese, zinc, copper, al these
various things are floating free in the water. Animals
such as beaver, muskrat, waterfowl can not use these
minerals directly. It is the plant species in conjunction
with photosynthesis that tie these minerals up and co+
vert them into useful foods, and then it's — then these
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foods which are the plant life then become the basis for
food for the other species working our way right up to
man.

51. You have capsulized that fine. | direct your par-
ticular attention to the proposed dredge area. Now men-
tion has been made today and yesterday that to dredge
out this area of approximately three hundred acres or
two hundred acres wculd have a limited effect or a sub-
stantial effect on the rest of the echo system as a supportive
basis in Mattawoman Creek area. You have heard al this
testimony, is that correct? A. Right.

52. What is your opinion as to the relative value of this
limited (T. 363> dredging area with respect to the entire
Mattawoman Creek as a supportive echo system'.’

(Mr. Doyle) Objection. Several basis. First | would re-
interate what the obvious thrust of my earlier cross exam-
ination of the witness was and that he is not competent
to testify as an expert. Secondly, Mr. Rich's question is
unnecessarily broad. It says in effect to this man you
have heard all the testimony of the last day and a hdf,
state this opinion, and there has been obviousy contra-
dictory testimony which would preclude anybody stating
an opinion unless he indicates very clearly, or the ques-
tion indicates very clearly which of the contradictory tes-
timony he is accepting, and | don't believe under those
circumstances an opinion ought to be elicited or permitted
on either ground.

(Court) WEell he probably — his opinion | think would
show which one, he has considered it al but which way
he leans as to who he believes and who he doesn't believe.
As to his quadlifications, you cross examined him thor-
oughly and I think he is qualified, so | will overrule (T.
3641 your objection.

53. Answer the question. A. As far as the total effect
on Mattawoman Creek it would have a total effect on
Mattawoman Creek. Studies that have been conducted
there by various people, Mr. Gross, | believe, conducted
this dye study. For instance, it shows that the dye only
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moved two thirds of a mile. In reviewing dredge projects,
for instance, in various types of materials we find that sand
and gravel have a high amount of colloidal type materials
and these are very fine clays which remain suspended in
the water when they are stirred up for a very long period
of time, several days if not weeks at times. With the tidal
dye study indicating that the tide only moves two thirds
of a mile this would mean that these colloidal materials
would dissipate the Mattawoman Creek very very dowly.
What they would do would be increase turbidity and the
most immediate effect of reducing turbidity would be the
destruction of the submersed aguatics that are there, the
elodeas, the pondweeds, the coontails and this type of thing.
So the first thing we would do would be to lose one of
the primary productive species for our food wealth. Other
things that could occur would be the settling out of vari-
ous sediments into the adjacent detritous matter or organic
matter that there is on the bottom of these marshes and
smothering these areas df from the small creatures that
inhabit them and that have limited mobility (T. 365>
within these types of materials. Another effect would be
the effects of the holes themselves, and the erosion into the
holes. It was testified that the holes were dug fifty fest
deep or forty feet deep and now they are twenty feet deep.
This would indicate that they are eroding in at the rate
of something like five feet ayear. With this erosion, eroded
material is coming from surrounding marshlands. It is
coming from the build up of organic materials which
furnishes part of the nutrients for the surrounding marsh-
lands and it's coming on these adjacent mud flats. So in
effect we are removing habitat and this erosion takes with
it the top organisms that occur in the very top layers of
this type of material, and so that not only are the organisms
required to reinvade the holes that are dug, they dso
must reinvade the areas that have eroded away, and so
bottom organisms are effected in this way. It's possble
too that the erosion could aso erode out adjacent root
stocks of the various plants, like the pickerelweed and nu-
phar, or spatterdock is the common name, could erode
these plants away and thus open some of these mud fias
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up to more rapid erosion from barges for instance, moving
up and down and causing wave actions or wind, causing
wave actions. So these are some of the effects. Other
effects would just be the, as was testified to earlier, the re-
moval of the actual marsh that occurs there, and you physi-
caly remove it and it's no longer there. It's (T, 366) no
longer producing things.

5. | referred to your September of 1967 study. What
other studies have you partaken in in this area? A. Wdl
in my own work we have transect surveys, aerial transects.
which we fly and one was flown this past February over
al the streams in southern Maryland, primarily to lo-
cate beaver colonies, and we fly these in the winter time
of course when we can see the dams and see the beaver
houses and count the actual beaver lodges that occur, with-
in the dredge site there is at least one beaver colony that
we observed from the air, and occasionally you can miss
some because you only cover a very smal area of the
marsh. Up the Mattawoman Creek itself we did observe
| think some nineteen colonies.

55. What other funny animals did you observe? A. |
aso have observed muskrats and — that occur on the area.

56. These are observations made in your record— A.
Yes.

57. What do you call that — you used a technical name,
transects? A. Yeah, aerial transects.

58. What was the date of that? A. That was in Febru-

ary of 1971. | don't remember the exact date but | have
it recorded somewhere.

59. Now at that time did you visualize or observe water-
fowl? A. On the transect "itself?

60. Yes. (T. 367) A. | did but at that particular time,
I don't make note of it when you are flying a transect for
a particular purpose, if you notice everything you miss
what you are—
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(Court) What do you cal it, trans what? A. Transect.

(Court) Do you photograph it or is this just a visual ob-
servation? A. Thisis an aeria transect. We take a map
and layout a line on the map and each year we fly up this
same line so that over a period of years flying this same
line you get the charges that occur—

(Court) Yes, but did you take a photograph? A. No.
this is done—

(Court) You draw in on the map what you observe?
A. No, we have the line marked df and numbered as to
certain segments and most of it's done by using a tape re-
corder and we say, for instance, "Segment 1," and then as
we are flying up segment one we record what we see, ad
give a time and then segment 2, and you record, so that
you get — you don't get specific exact locations but you
get locations within segments.

61. Now let's go on. Any other studies that you partici-
pated in or supervised in that area? A. Wl | did do
some what we call ground trooping of our transects. This
is just going in physically on the ground and seeing for
sure (T. 368) what you saw from the air was actually
what occurred upon the ground,

62. Do you know when you did that? A. That was done
in April. This was aso in conjunction with a visit to the
area with the Department of Chesapeake Bay Affairs, sort
of killing two birds with one stone, in conjunction with
the hearing that was coming up then.

63. And at that time did you notice anything that you
have not testified about prior to today? A. Well | did
notice several other species of wildlife while we were on
the area. | observed one bald eagle, four pair of osprey.
| did look at the beaver colony. There were twenty one
black ducks. One pair of mallards, several yellow legs
which are shore birds, a cuspian tern, ring-billed gull, sev-
eral ring-billed gulls, black-crowned night heron, blue-
winged teal, approximately 130. There were 50 wood ducks
counted then. 200 jacksnipe were observed, pied-billed
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grebe, great blue heron, many barn swalows, crested fly-
catcher, downy woodpecker, blue jay. There are dso other
surveys that are conducted. There has been surveys of
Mattawoman Creek since the early Ws on the wood duck
roosts that occur.

(Court) On what. A. Wood duck roosts. The wood
duck is a communal rooster in the spring time and then in
the fall. Now during the breeding (T. 3691 season he
spreads out and goes about his duties of raising his young.
and then in, for instance in thefall, prior to migration these
ducks group up into large flocks at night and they pick
certain areas, for what reason we don't know, to rood: in.
and these ducks then roost in the areas and then spread
out and feed in the day time and then come back to the
particular areas at night and roost again. So there have
been studies. There are wood duck roosts in Mattawoman
Creek. In fact Mattawoman Creek is one of the larger—
or one of the largest roosting areas in the State, and there
were — | can give you just an idea of the count here that
occurred in this area — what | happen to have is 1968 data.
We ourselves, of course, being single biologists and having
the entire State to work have to call upon personnel which
we have trained to conduct these various surveys. Here
we go. This survey was made by two wildlife officers who
had received training from the project leaders in the
methods of making various wildlife counts. They were
wildlife officers, Farear and Lebo.

64. What was the count? A. Thiswas a good duck roost
count. This is counting the birds in specific location that
fly into a particular roost. Now they fly in from al direc-
tions and this is just one specific location, and we count
these areas year after year after year after year to get the
relative abundance of wood ducks in this (T. 370) type—

"Mr. Doyle) | am going to object to the witness intro-
ducing the result of this survey. It is hearsay. It wasn't
conducted by him or under his supervision. | don't think—

< Court> He said it was under his supervison. It was
men he trained.
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A. These—

(Court) Now wait a minute. | don't understand about
the location. You say there are numerous locations they
fly in, but you only checked from onelocation. A. Well be-
cause of the — well there are a couple of hundred df-
ferent wood duck roosts in the State.

(Court) Yes. but we are talking about the one in Matta-
woman. A. Right, so because of limited personnel with
the State we can't completely surround the area and count
al of the directions the ducks might fly into it, so—

(Court) Well 1 mean, this is just one group that came
into thisroost, isthat correct? A. Right. Thisis one group
from one direction. The count was made from the Matta
woman Creek on the old Potomac Sand and Gravel barge
because of the weather at that time.

65. Where was that barge in relation to the propored
dredge area? (T. 371) A. Wdll it was relatively close to
one of the dredge areas if not upon one. It's south of where
the spoail is piled up now at the present time from the prior
dredgings. At 18:28 twenty five wood ducks flew in. At
18:30 ten wood ducks flew out. At 18:33, eight wood ducks
flew in. 18:39, nine. 18:40, seventeen. 18:41, fourteen, ad
this goes on this way through the time that the last wood
duck flew in. There was a total that evening of 377 wood
ducks that flew over that particular location and landed
in the roost which occurs in that vicinity.

66. | think your testimony has been very clear so far. |
just want to clear up one point that was brought up at
the end of Dr. Lauer's testimony yesterday. He referred
to the channelization of the 1963 map — infact | think that's
an exhibit, isn't it?

(Mr. Doyle) That one there?
(Mr. Rich) No, the one that you introduced.
(Mr. Doyle) If | introduced it it's an exhibit.

67. Exhibit 6, and at that time there was testimony as
you will recall, Mr. Goldsberry, that in '63 that channe
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was dredged out last. Do you know when that channel
was originally dredged out®. A. Yeah. The Potomac was
a navigation stream of course dates back to the first incep-
tions of Washington, D. C. The principal Corp proiect.
and this was the original firg dredging of the > T. 372>
Potomac in crmpletion of the project, it was completed in
1905, and this was a channel of 20 some feet from the
mouth of the Potomac to Washington, D. C. Of course there
are other things that have occurred in the Potomac in this
areain relationship. Sand and gravel operations have been
conducted there | guess since people settled Maryland. Well
probably dating back to the early 1800's.

68. Well let me — | didn't raise that question and it
would be unfair for you to answer it. | do know that you
are a student of history and you are a student of the sup-
port, system in the Potomac River for waterfowl and furry
creatures, is that correct? A. Yes.

69. Could you briefly just give a brief summary of the
history of waterfow! in the Potomac estuaries’ A. Right.
OK.

(Mr. Doyle) Your Honor. | don't see any relevance to
the history of waterfowl in the Potomac estuary.

70. Well let's relate it specificaly to the area adjacent to

and near Craney Island and Mattawoman Creek and Green-
way Flats?

(Mr. Doyle) If it relates to history | still persist in the
objection as to relevancy. This man has testified of sur-
veys taken which show (T. 373) water fowl in the area

(Court) | think the history is interesting but | don't
think it is really important. | want to know — what the
court is interested in is what effect it would have on what's
there now.

(Mr. Rich) Waell | think it relates directly and if Mr.
Doyle—

(Court) Not the history of it. We are going back to
when St. Mary's City was settled and—
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(Mr. Rich) No, I don't want him to go back that far.
Your Honor, | will be very brief, and | think it's a matter
of information that would be very helpful to have this.

(Court) Wdl I'll let it in subject to exception and we
will see what it is.

A. The history of the Potomac, originally the Potomac
was, started at 1900, was very similar to what we find in
the Susquehanna flats. There were submersed aguatics
growing in the Potomac up past Washington, D. C. There
were fringe marshes al the way down the Potomac. Some
of the plant species there would be wild celery, many of
the pondweeds as we found in Mattawoman. The area then
supported thousands, tens of thousands of waterfowl ad
did so until the 30's, approximately at the time of the 30s
we had a severe drought throughout, nationwide redly.
(T. 374) and salt water invaded the upper estuary of the
Potomac and was detrimental to the submersed aguatics
that grew there, although many remain. Then at that time
we had an invasion of water chestnut. It was — a decison
was made then by the Corp of Army Engineers to rid the
Potomac of water chestnut which they did in various man-
ners, and it left, well with the demise of some of the
submersed aguatics and the increase of water chestnut and
its resultant control various channeling. The settlement of
the area around D. C. with sediments coming down ad
the removal of the water chestnut in the loss of many of
the submersed aquatics. Sedimentation began increasing.
or turbidity began increasing in the Potomac and the water
fowl populations began to drop. The water fowl popula
tions continued to drop and are still dropping today, ad
there have been studies performed by the Fish and Wild-
life Service and by the Fish and Wildlife Administration
of Maryland as late as the 50's and 60's which show that
the Potomac River now from Chicamuxen Creek to Wadt
ington, D. C. no longer supports submersed aquatic vege-
tation, and without this many of the important water fom
species that were vegetation eaters, like the canvas back
and scaup have left this section of the Potomac River ad
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they no longer use it and instead of having tens of thou-
sands of waterfowl there as we use to have we now have
a few thousand waterfowl. Mog of these are found up
on the shoa areas where surveys have indicated that we
have good i T. 375i growths of the different worms and
anima life. The marsh clam rangia. for instance, occurs
now. This is arelatively recent invader, and we had testi-
mony yesterday as to the benthic organisms that occur, for
instance, in the Craney Idand area. This is very similar
to what our studies have shown. So the only species of
waterfowl that occur there now are the ones that are feed-
ing upon this animal life.

(Mr. Rich) Thank you. Your witness.

CROSS EXAMINATION
By Mr. Doyle:

1. Mr. Goldsberry, is it not so that it is your belief that
any activity that would adversely effect the wildlife and
the fur bearing animals in Maryland should be banned”
A. Any activity that would adversely afect fish and wild-
life in Maryland?

2. Should be banned® A. Yes, sir.

3. Thats your job, you are here to protect those things,
right® A. Yes.

4. Exactly, and it's not within your function, and really
you shouldn't concern yourself with the nature of the ac-
tivity or whether it is good or bad. There's one test as far
as you are concerned with that's Whether it has an adverse
dfect on waterfowl and wildlife, right® A. Right.

5. Now you mentioned this unfortunate reduction over
the history (T. 376) of the Potomac in the wildlife, and
the supportive aspects of the ecology, of that wildlife. But
it seems to me coming through it al. isn't it a fact that
probably the biggest villain in that story, the pollution that
came from Washington. D. C, the human waste and the
way the river was used for that purpose. Isn't that the
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biggest polluter of the Potomac? A. There are severa
polluters—

6. | know that, but isn't that the biggest? A. No. |
would say not.

7. It'snot? What would you say it was? A. The biggest
polluter would be the siltation that's coming in.

8. And where does that siltation come from? A. It is
coming from various sources. It is coming from agricul-
tural lands. It is coming from housing developments. It's
coming from sand and gravels that are dug up from the
bottom of the Potomac.

9. Where would that — where have you seen evidence
of that siltation, thelatter? A. Thelatter, inthe Greenway
Flats area.

10. Have you investigated Greenway Flats? A. | have

observed silt suspended in the water behind your dredge
there.

11. When did you conduct this survey at Greenway Flats®
(T. 377) A. | can't remember the date. | flew over the
area in an airplane.

12. Flew over the area? A. Right.

13. And flying over that area you could see the siltation
coming up from the bottom of the river? A. | could s
the siltation coming from the barge.

14. Well isn't it fair to say you could see siltation but
you couldn't tell the source of it from an airplane? A.
WEell based upon my knowledge of having stood on dredges
and watched them operate, seen the way they operate, the
mannerisms of various digging operations, | would say yes,
that the silt was coming from the dredging operation.

15. Assumption based on other observations elsewhere’
A. Right.

16. Not Greenway? A. No, but—
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17. Right, now let's talk about these other observations.
Where did you stand on a barge dredging sand and grave]”
A. Dredging sand and gravel?

18. Yes, sir. A. Kent Narrows, dredging sand, and
Ocean City was dredging sand.

19. Ocean City dredging sand, when was that? A. It
has been within the last five years, '67. '68 or sometime in
'69.

(T. 378) 20. Were these commercial dredging operations?
A. Yes, dir.

21. Do you know the names of the companies that were
doing the dredging? A. Not offhand, no. sir.

22. And what your purpose for being there? A. Just to
observe what was — what a dredge was doing so that |
could relate what dredges did to the type of surveys | was
running for the State.

23. You mean you just casualy went down to Kent Nar-
rows one day to stand on the dredge? A. Wdl not casu-
aly, but—

24. Well what was the purpose of the survey? A. To
observe dredging operations.

25. So that you could relate it to an aerial observation of
the Greenway Flats? A. Wdl relate it to the various
things that | was reviewing at that time, the Corp of Army
Engineers permits that | was reviewing, in order to ade-
quately review these permits. | felt that 1 should know
as much as possible about not only the environment that,
the spoils and etc. were being pumped and, but some of
the machinery that was doing the operations.

26. And these observations again were when, with the
sand dredging equipment? A. '67, '68. something like that.

(T. 379) 27. And they were al commercia activity? A.
Yes, they were being conducted by companies, you know.

28. Yes, fine. Now you indicated that you had available
to you the results of surveys of wood ducks, | think you
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said, taken in 1968 by inferiors or people subject to your
direction and control, is that correct? A. That's correct.

29. And as | understand it that survey data was collected
in what you described in the Mattawoman tract in the ste
of the dredging area? A. Right.

30. And it'safact that those wood ducks were then there®
A. Yes.

31. They were counted, you actually saw them, and this
is also afact, is it not, that these surveys were taken sub-
sequent to the time that Potomac had been in that area
dredging? A. Afterwards, yes, sir.

32. So the dredging operation that took place earlier
didn't mean the ultimate complete extinction of these birds
in that area, did it? A. No, it never does. Mother Nature
is a pretty good thing and she keeps fighting back at the
things that we do to her and just because you partially
destroy something or something doesn't mean that you
eliminate it entirely, but it means that you had some detri-
mental effect upon it.

(T. 380) 33. And these creatures, as you say, are farly
adaptable and when something bothers them in one area
they move over to another undisturbed area until that goes
away? A. Not necessarily. There are certain things about
particular environments that are unique. For instance
there are certain parameters about wood duck roosts that
are unique, and if — we know what some of these are. We
don't know what all of them are. When Mother Nature and
the wood duck know, but there are only certain locations
where roosts occur.

34. Are you suggesting that there is anything at dl
unique in what occurs in Mattawoman Creek? A. | would
suggest that there are some unique parameters that occur
in Mattawoman Creek, not only because there is a wood
duck roost there but because of the size of the wood duck
roost, approximately 500 birds.

35. That 500 bird wood duck roost is unique? A. It's
relatively unique to Maryland.
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36. Oh, relatively unique now? A. Yes, there are sev-
eral other areas in Maryland that have good numbers of
\r/]vo%d ducks in them, but Mattawoman Creek is one of the

Ighest—

37. When you make one of these wood duck surveys do
you stand right in the roosting area or do you have to stay
some distance from it? A. No. you stay some distance
from it.

38. How far away from it would you be? (T. 381) A.
Wl | have been, actually when you say stay some distance.
| have conducted counts from ten feet from where wood
ducks were dropping in. | have dso conducted counts from
anywhere to half a mile to a mile from where wood ducks
were falling into a roost.

39. Do the notes of the survey conducted by your as-
sociates indicate where they made this survey in relation
to the actual roost? A. Yes, it was made from a Potomac
Sand And Gravel's barge.

40. And how far was that from the roost? A. Quarter
of a mile. Haf to quarter of a mile.

41. Half to quarter of a mile. Now you indicated that
you aso ran a survey in February and April of 1971. The
survey in February being an aerial transact to locate beaver
colonies, and as | understand your description of that you
draw a line on the aerial map and you fly from one ex-
tremity of that line to the other— A. Right.

42. Making your sightings as you say for the one thing
because it's just too much to observe, right? A. Yes.

43. How long is that transect? A. In Mattawoman
Creek”
44. Yes, sir. A. There are several. We have—

(T. 382) 45. No, | am talking about the one you actually
surveyed in February. A. The one | was on?

46. Yes, sir. A. Eleven or twelve miles, something like
that.
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47. And does that run parallel to the creek or perpendicu-
lar to the creek? A. It runs parallel to the creek.

48. And would it be up the center of the creek? A. No,
we stay dof to the side so we can see the creek. If you
flew up the center you could see what was on either sde
but you wouldn't see the creek so the line is placed df to
the side of the creek so that you can observe the actud
creek as you fly upstream.

49. And what you were looking for was beaver colonies?
A. Yes, Sir.

50. And now later you say in order to substantiate what
you saw from the air you go back and in this case you went
back April of 71 and you ground trooped this same— A.
Truthed.

51. Truthed. Ground truthed the transect and that, |
understand, constitutes getting out of the airplane and
walking up the line on the ground? A. Right.

52. And you conducted that in April of 71? (T. 33
A. Yes.

53. And were you aone or did you have a party? A.
Wel | went on that section of the line with people from
Chesapeake Bay Affairs.

54. And | guess on that, when you say you walked the
line you just — you may not be able to walk actually the
line, you walked the general route? A. Right, you go
through the general area and see what's there. Beaver are
obvious.

55. And you walked that entire twelve miles that day"?
A. No, sir.

56. Well how much of that did you walk? A. Actualy
walking, we went by boat from 225 downstream into, up
into the various creeks that are in Mattawoman  Creek ad
observed the activity.

57. From the mouth of the stream did you start? A.
No. | started from the bridge at 225.
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58. And what direction did you go? A. Downstream,
and then back upstream.

59. Did — and that course you traversed took you past
the proposed dredge area? A. Yes,

60. How do you know where that proposed dredge area
is? A. The original proposed dredge area was upon the
Corp of Army Engineers plat. Then subsequent to that |
had been shown (T. 384) various maps with so-cdled pro-
posed dredge areas on it.

61. Now the Corp of Engineers permit which | under-
stand was the first— A. Yes, that was under Smoot.

62. That was in 1967 when you made that observation in
— of the area in connection with permit renewal. Did the
application actually contain a plat? A. Didn't contan a
plat. It contained a schematic drawing of the area

63. And was it one big area? A. It showed at that time,
yes, sir, it showed the dredge area as being one large area
approximately three hundred acres in size.

64. You have been here and heard the testimony and
you know of defendant's exhibit B, do you not? Have you
ever seen that? A. Yes, sir.

65. And you do know, do you not, that those six irregular
areas marked off are actually the dredging areas? A. Yes

66. Isit fair then to say that the Corp of Engineer permit
application and the schematic attached to it was a much
larger area than those six indicated here? A. Wdl testi-
mony has indicated these six will be three hundred acres
and | believe the original application aso covered three
hundred acres, so the relative size hasn't changed.

(T.385) 67. | see. A. Butthe areas have moved around.
| suppose, to probably take advantage of various deposits
of gravel.

68. When in '67 did you begin your employment with
the Fish and Wildlife Administration A. February.
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69. You indicated in connection with the erosion stua
tion when you were testifying as to the effect that the
rate at which the old dredge holes filled up was, indicated
an erosion factor of some five feet ayear? A. Apparently
30, yes. He said that the holes presently are twenty feet
deep and they were originally dug forty feet.

70. And you indicated, as | understand your testimony.
| want to make sure it's accurate, that the eroding material
in your opinion is coming from the surrounding marshlands
and falling into the hole there, isthat correct? A. It would
have to be, yes, unless somebody would haul it in and dump
it.

71. It comes from surrounding areas, is that eroson a
natural process? A. All erosion is natural, yes.

72. And | take it that would occur then whether the
dredged hole is there or not? A. No, the dredged hole
would precipitate the erosion. Erosion is a gravity induced
thing or a current induced thing. Conditions (T. 3%l
might be correct in that particular vicinity or they might
not for current to dig out a hole which might induce dredg-
ing— or might induce erosion, but if you have aflat surface
it generally doesn't erode.

73. Oh, if you have a flat surface, but suppose you have
a graduated decrease in depth of water, would there be
some erosion along that— A. Certainly.

74. And what you are saying then is that the dredge hole
doesn't cause the erosion, it may affect the rate of the
eroson? A. Right, it definitely affects the rate of the
erosion, yes, Sir.

75. And you concluded from that it was possible. | think
| have this exact, it's possible that erosion could erode the
plants away? A. Yes.

76. You have no evidence or statistical studies in Matta-
woman of that affect have you? A. No, not in Maita
woman.

(Mr. Doyle) | have no further cross examination.
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(Mr. Rich) We have no questions.

(Court) Step down. How many more witnesses do you
have?

(Mr. Richl We have one with the possibility of a very
short witness for two minutes or three minutes.

(T.387) (Court) Well suppose we take a short recess.

(Mr. Doyle) Can | ask, if the court please, can they tell
me approximately how long the one witness might be?

(Mr. Rich> We have two witnesses.
(Mr. Doyle) This witness.
| Court) The next one you cal.

(Mr. Lord) Oh. this witness on direct will only be about
fifteen minutes.

(Mr. Doyle) | would like to cdl the court's attention, |
don't believe it will be any problem but | have been sched-
uled to testify before a legislative committee hearing this
afternoon for some time. | told them that | probably would
not be over there until late and | would hope that | could
get out of here by five thirty or six oclock in any event be-
cause they are waiting to hear from me.

(Court) Well fifteen minutes you will have time.

(Mr. Doylel Alright, fine. | hope they can gtick to that.
(Court) We will take a short recess.

(Mr. Lord) Mr. Cole, will you take the stand?

IT. 388) WILLARD WALTER COLE, JR., a witness of
lawful age, being first duly sworn, deposes and says.

(Clerk) Will you please state your name and address?
A. My name is Willard Walter Cole, Jr. My address is
12498 Quincy Court in Cary, North Carolina
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DIRECT EXAMINATION
By Mr. Lord:

1. Mr. Cole, by whom are you employed? A. U. S. Fish
and Wildlife Service.

2. And where is the office out of which you work? A. |
am presently assigned to the Raleigh area field office, south-
eastern region, U.S. Fish and Wildlife Service.

3. And what States are included within the jurisdiction
of that field office? A. The Raleigh area office handles four
States in southeast. These being Maryland, Virginia, North
and South Carolina.

4. Alright, and how long have you been with the Fsh
and Wildlife Service? A. | have been with the U.S. Fsh
and Wildlife Service since 1968.

5. And can you state for the record your academic back-
ground? A. Yes, sir. | have a bachelor of science degree
from North Carolina State University.

6. When did you obtain that? A. In 1966.

7. Inwhat particular— (T. 389) A. That bachelors was
in fishery biology.

8. Alright, and you say you went to work for the Federa
Government in 1968. What did you do between the time
you graduated in '66 and 1968 when you went to work for
the Fish and Wildlife Service? A. | worked as fishery
biologist in three different capacities for the Florida Game
and Fresh Water Fish Commission.

9. Alright, now have you been handling the same besc
type of responsibilities ever since you have been working
for the Federal Government? A. For the Federal Govern-
ment?

10. Yes. A. Yes.

11. Since '68, and what is the general nature of your
responsibilities? A. Since 1968 | have been with the divi-
sion of river basin studies. We are a particular dement
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within the Fish and Wildlife Service which has the primary
responsibility for review of water resource projects tha't
come under the consideration of the 1958 Fish and Wildlife
Coordination Act.

12. Well | think you have better tell us a little bit more
about that Act and the particular responsibilities that you
carry out under it. A. OK. The Coordination Ac—

13. Once again for the record, that was the fish and Wild-
life (T. 390) Coordination Act® A. | am orry—

14. Of 1958? A. Yes. That isthe short title. It was last
amended in 1958.

15. Alright. A. Our primary responsibilities fal in line
like this. Under Section 2a of this Act. and | will quote if

I may.

16. Yes, please do. A. "Whenever the waters of any
stream or other body of water are proposed or authorized
to be impounded, diverted, the channel deepened or the
stream or other body of water otherwise controlled or
modified for any purpose whatever, including navigation
and drainage by any department or agency of the United
States or by any public or private agency under Federal
permit or license, such department or agency firs shall
consult with the United States Fish and Wildlife Service
of the Department of Interior, and with the head of the
agency exercises administration of the wildlife resources
of the particular State wherein the impoundment, diver-
son, or other controlled facility is to be constructed, with
a view to the conservation of wildlife resources by pre-
venting loss of and damage to such resources as well as
providing for the development and improvement therein,
In connection with such water resources development.”
If I may go on this Act is very important in Federa proce-
dures as it does cover many types of problems.

(T. 391) 17. Can you give us some idea what types of
projects? A. Yes. In a review capacity the divison of
river banks and studies in the U. S. Fish and Wildlife
Service handles well over thirty one types of programs.
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Those that my office is most involved in and these are the
major programs in the United States, involves such things
as Department of Transportation, U. S. Coast Guard per-
mits for work in and over United States navigable waters.
U. S. Army Corp of Engineers, Section 10 and Section 13
of the 1899 Rivers and Harbors Act.

18. Let me stop you at that point. Now are you talking
about permits that are issued by the Corp or actual projects
that are undertaken by the Corp? A. | am talking in this
instance about permits applied — in which a private or
public applicant will apply to the Army Corp of Engineers
for permission in navigable waters.

19. As has been done by Potomac Sand and Gravel? A.
Yes, as in the particular instance. The permit, they have
in fact considered a Section 10 permit.

20. Under the 1899 Statute? A. Yes.

21. Alright, now go on and give the other— A. Other
projects that we are involved in are the Atomic Energy
Commission license, all that they issue we review, for the
Power Commission license we also review these, as wedl
as the Soil Conservation Service Projects, and in particu-
lar here (T. 392) are the Public Law 566 projects, which
as many of you know this is called the small watershed
projects. We also are deeply involved in wild rivers,
National riverway studies, estuarine preservation studies,
wetlands preservation, and we aso, | believe, now are
reviewing approximately seventy to eighty percent of the
service review of any environmental impact statements
formulated under the National Environmental Policy Act
of 19609.

22. Now let me stop you there. | want to make sure |
understand your testimony. All of these types of projects
fall within the charge that your department has received
from that 1958 Act, is that correct? A. These are the more
important one. Let me say, these are the more massve
ones. They involve more work.

23. And so what happens then you are advised by the
appropriate agency that this project is anticipated and you
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are asked to give your comments to that agency after
studying its impact, is that correct? A. That is correct.

24. Alright, now did you mention or do you have any
jurisdiction over projects that are undertaken by the Corp
Engineers itself? A. Yes, we do. In addition to their per-
mit program we aso review al of their projects. By
projects | mean those which are derived from many con-
gressional authorizations, but if I (T. 393) can in general
state the types that they are. These are navigation projects,
flood control projects, beach erosion projects, hurricane
protection projects, water supply development and flood
plain zoning projects.

25. Well before we get into the real point of your testi-
mony, you were in court yesterday, | believe, when some
statements were elicited from Dr. Lauer with respect to
the channelization of the Potomac River, were you not?
A. Yes, | believel was.

26. And exhibit 6, | believe, was introduced which
showed that there was a navigational channel in the Po*
tomac somewhere near Craney Island? A. Yes, Sir.

27. And the Mattawoman area. If future dredging were
to be done by the Corp of Engineers, this channel was to
be deepened again or cleared, would your department be
given an opportunity under that Act to comment and give
your views? A. Yes, we would. We review, like this
dredging, that would be what it would be in this instance
because it does involve a previously authorized project.
We do this—

28. That would give your department an opportunity to
study the impact on wildlife resources and comment? A.
Yes.

29. Right. O.K. Now isit not true that the Federal Gov-
ernment also has a proprietary interest in this area? (T.
3Mk A. Yes.

30. And when | say this area | am talking about the
Mattawoman Creek, Craney Island area of the Potomac
River? A. Yes, we do.
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- 31. And where is that? A. We, the Fish and Wildlife
Service has direct responsibility for the administration
of what's called Mason's Neck Wildlife Refuge,

32. And where is that located? A. This is on the
Mason's Neck Peninsula. It's also called the White Marsh.

33. Do you have a map with you that shows that? A.
Yes, perhaps this would be better.

34. Now this map that you have just handed me, Mr.
Cole, could you state for the record what thisis? A. This
map is a map of our Mason Neck Wildlife Refuge, Fairfax
County, Virginia, which is located on what they call Mason
Neck.

35. So is it a fair statement that this is just on the Vir-
ginia side of the Potomac River? A. Yes, thisis just —
and in fact it lies between Sycamore Point and Hallowing
Point, right in—

(Mr. Lord) Well | think it would be appropriate to in-
troduce this as defendant's exhibit D.

(Map of Mason Neck Wildlife Refuge filed herewith
marked (T. 395) Defendant's Exhibit D>.

(Mr. Lord) After the court has had an opportunity to
look at it | would like to return it to the witness for just
a minute.

36. Mr. Cole, have you visited the Mason Neck Wildlife
Refuge? A. Yes, | have.

37. Areyou familiar with the location of Craney Idand?
A. Yes.

38. And with respect to— A. With respect to this rd-
uge, yes.

39. Alright, can you take this pen and mark with an "X"
as nearly as possible the location of Craney Island to this
particular site?

(Witness marks exhibit)
40. Isthereascale onthismap? A. Yes.
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41. And applying the scale to the lower center can you
give the approximate distance for Craney Idand in re-
lation to Mason Neck? A. Refuges and their scdes are
sometimes hard to — from the point up here at the marsh
| would say it is approximately three miles and a half.

42. That far? A. Wdl if | understand the scale cor-
rectly.

43. Well that's aright. | think it probably speaks for
itsdf. (T. 396) Alright, getting back to specific projects
since you have been with the department the last three
years, could you give a representative list of important
projects that you yourself have worked on? A. Yes |
can. Specific projects. Now | think it important that we
clarify this. In Federal service and within our divison
are not done under our names. We are al, everyone in

the southeastern service is a saff member of our regional
director and—

(Court) Could you face this way a little bit when you
speak so you speak into the microphone.

A. Specific projects in which | have been involved in,
and | will try to go down some of these in order. The
first one was the central and southern Florida flood con-
trol project. Thisis one of the oldest flood control projects
in the United States, and Congress ordered the Depart-
ment of Interior and the Department of Army to do a
computer ecological reanlysis of this project. | did parti-
cipate in this. | have aso participated in numerous permit
evaluations within the State of Florida in our old Vero
Beach office, which covers the State of Florida, particularly
in this one we worked on called Coasta Petroleum which
was to do mining in Lake Okeechobee for lime rock. Also
| have worked in permits in the Boca Ciega Bay area—

(T. 397) 44. What type of project was that? A. This
again is a Section 10 Corp permit. Eventually this one be-
came Zabel v. Tabb, frequently quoted today—

45, Isthat thetitle of alaw suit? A. Yes, it was.
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46. And what was the proposed activity to take place—
A. The applicants was Zabel and Russell in this particular
instance and they proposed to do some dredging and filling
for the construction of a housing development in Boca
Ciega Bay.

47. Alright, any others? A. Yes, in Florida, |1 have
worked on the cross Florida barge canal project in many
different stages. | was aso on a special assignment, |
believe it was for approximately nine months, during the
big controversy in Florida, what was later caled the big
Cyprus Everglades Jetport situation. | was assigned to
the Secretary's office to prepare an environmental impact
report on these which we and numerous other Interior
employees did prepare. | have also worked, in conjunction
with this | have aso worked on the 1-75 alignment across
south Florida which does involve many types and different
terrain.

48. 1-75 being aFederal interstate highway? A. A high-
way, yes, which we also become involved in where aquatic
areas are involved. Recently | have been involved in  (T.
398) what's called the New Hope Dam and Reservior proj-
ect right outside of Raleigh, North Carolina which is cur-
rently in litigation.

49. Have you been involved in any power plant sighting
situations? A. Yes. One in particular, not in this areg,
but it was in Florida. It was called Turkey Point power
plant. It was an ABC license and Corp permit in con
junction. Thisisin South Biscayne Bay.

50. Did thisinvolve any dredging? A. Yes, it did under
Section 10 permit.

51. Now | think you were here yesterday when Mr.
Parker testified concerning the memorandum of under-
standing that exists in the Department of the Interior, ad
| think he stated what the memorandum of understanding
required. Do you have any comments on that particular
testimony and also what is your understanding of what
that memorandum accomplishes? A. My understanding of
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the memorandum of understanding between the Depart-
ment of Army and the Department of Interior which was
signed on July 13th, 1967, essentially set forth the policies
and procedures for coordinating the actions of the two de-
partments after initial application and the fird comment
and review had been received by the Corp of Engineers.
It does provide a mechanism whereby the two departments
can coordinate in the decision, the Federal decision on the
application up through the chain of command eventually
tothe (T.399> chief of engineers and the Under Secretary
of the Interior.

52. Isit afair statement that in your review of the types
of projects that you have outlined you were acting pur-
suant to Section 2a of the Fish and Wildlife Coordination
Act, 1958? A. Yes.

53. And of course when appropriate the memorandum
of understanding may come into play? A. This is correct.

54. But that is not the principal document— A. No, it's
not. The two principal laws that we operate under today
currently are the Fish and Wildlife Coordination Act and
the National Environmental Policy Act.

55. Alright, against that background did there come a
time when your office received a request for comment on
proposed dredging for sand and gravel at Craney Island
and at Mattawoman Creek? A. We received two public
notices from the Baltimore District of the Army Corp of
Engineers for dredging operations. One to Smoot Sand and
Gravel, | believe. | have them here, and one to Potomac
Sand and Gravel. One of them does involve a project
df of the Mason Neck area in the Potomac River. One
does involve the Mattawoman Creek area, yes.

56. And did in fact your department, the Raeigh dffice
respond after study to the Corp of Engineers and give
your comments to the court? (T. 400) A. We did not
respond from the Raleigh office

57. Right. A. We handled the initial fidd review on
these matters. There is a complicated review process in
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the Federal system but the regional director signed the
statement after review of all members of the Fish and
Wildlife Service.

58. Yes. Now do you have those statements with you
today? A. | have the statements, yes | do, that have been
mailed to the District Engineer in Baltimore.

59. Alright, now just so there can't be any question about
this, and | think this is along the lines of a review pro-
cedure that you described, did your office receive in Raeigh
sometime recently an authorization for your regional di-
rector or his designee to appear and testify at this hearing
today? A. Yes, | did.

60. Alright, and did in fact your supervisor designate
you 1o appear on behalf of your office? A. The regiona
director, Mr. Sid caused — did designate me to appear as
Mr. Bradley's alternate.

61. Alright, and so you were authorized to appear here
and give the statements that have been developed, or taken
from your files, is that correct? A. Yes.

62. Alright, now you have with you xerox or carbon
copies of the two separate statements which were given’
(T. 401) A. | have carbon copies of the statements that
had been given to the District Engineer in Baltimore and
that were presented at the Maryland Wetlands public
hearing.

63. Alright, will you please producethose? A. They are
carbons.

64. OK.

(Mr. Lord) Now Your Honor, what | have been handed
from the file of Mr. Cole with respect to the Craney Idand
dredging is a letter of November 4, 1970 from the Regiond
Director to the Federal Water Quality Administration, and
covering that is a letter from the Regional Director to the
U. S. Army Corp of Engineers dated January 27, 1971
Both of these were transmitted by letter of April 16. by
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the Acting Regiona Director to Mr. Capper, the Director
of Chesapeake Bay Affairs. There are similar companion
papers with respect to the Mattawoman Creek project
giving in depth comment as result of the study undertaken
by Mr. Cole's office. | have already provided copies of these

to Mr. Doyle and | would like to at this point introduce
these both as exhibits in the case.

(Mr. Doyle) May it please the court, the plaintiff (T
402) objects to the introduction of these as exhibits in
this case. Mr. Lord has kindly provided me with copies
so | can look them over in advance, and it appears obvious
that a fair review of those documents will reveal the fact
that while somebody in these Federa agencies did do
studies and Mr. Cole had nothing at al to do with them,
and indeed his testimony here today shows he had nothing
to do with them. These studies are in fact definitive and
substantive conclusions by the Federal agencies with re-
gard to the applications for dredging. In this form it is
absolute total hearsay and it seems to me it should not
be permitted to be introduced into this record unless |

have the opportunity to cross examine the authors of the
reports.

(Mr. Lord) Do you want me to comment. Your Honor?
(Court) Yes.

(Mr. Lord) I think | have already established that these
were taken from the formal records of the agency in which
Mr. Cole has been employed, a which he has been em-
ployed for the last three years, and that he has been
authorized by his direct supervisor who is in charge of
(T. 403) these records, and that supervisor was authorized
by the principal office of the Department of Interior in
Washington to appear here today and present these as
statements representing the views of the Department of
the Interior, and | just don't see that there is any possible
objection on any ground, of hearsay or otherwise.

(Court) And they are records that are kept in the reg-
ular course of business—
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(Mr. Lord) Absolutely.

(Mr. Doyle) If it please the court, this is exactly what
the basis of my objection is and that's why | made the
comments with regard to the definitive and substantive
conclusions reached in those letters. The attempt to avoid
the hearsay rule that's being utilized here is the ordinary
record exception, and that ordinary record contemplates
a routine kind of a document that's, the person who com-
piled the record had no reason to believe might be in-
volved in litigation and therefore it comes in because it
is not subject to any attack as to credibility. These docu-
ments were prepared solely for the adversary pro- iT.
404) ceeding into which they were introduced on the ques-
tion of the permits sought by Potomac and to that extent
they are not ordinary business documents. These are hard
hitting evidential documents that should be subject to cross
examination by their authors.

(Mr. Lord) Your Honor, | think we have already covered
this point and that's why | took some pains to spread it
out in advance. Mr. Col€e's office is required by congres-
sional Act to give this — give these comments. There's
no discretion involved at all. They would be in derrogation
of their statutory duties if they refused to give comments
or didn't act pursuant to the statutory charge that they
received. This was done. The Corp received the applica
tion. The Corp is familiar with the statute as Mr. Colés
people are, asked for comment. The comment was given.
and this is what we are asking to introduce into evidence
at this point in time.

(Court) I will admit them at this time. | am going to
admit them subject to exception at this point.

(Mr. Lord) Mr. Cole, would you forward these so they
(T. 405) can be marked as exhibits E and F for the de-
fendant.

(2 Reports filed herewith marked Defendant's Ex-
hibits E and F)

(Mr. Lord) Can you tell me which has been given which
letter of designation?
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(Clerk) E is Mattawoman Creek.
(Mr. Lord) Alright, thank you.

65. Now Mr. Cole, the letter of April 16 addressed to Mr.
Capper and marked with the file reference at the top. Pot.
Sand & Gravel. Mattawoman Creek, has severd attach-
ments and | am certainly not going to ask you to read
to the court everything that's included, but | would ask
you to read one or two paragraphs—

(Mr. Doyle) Now if it please the court, if | understand
the basis of your ruling permitting these to come in, they
come in more or less as ordinary records kept in the
ordinary course of business, and is that exception to the
hearsay rule. | have never had experience where a mes-
senger who brings the records to court in connection with
that exception has been permitted, unless he shows some
personal knowledge about them, to comment on or to ex-
terpolate from them. It seems to me the (T. 406) rec-
ords speak for themselves and Mr. Cole should not be
permitted to testify with regard to them except on a show-
Ing that he has some personal knowledge about them.

(Mr. Lord) Well passing the point that Mr. Cole is ob-
viousy much more than a messenger, based upon his
testimony, he is certainly not commenting. | am merely
asking him to read one or two pages from the material
that is already in evidence.

(Mr. Doyle) They are part of the evidence and | sup-
pose the court can read all of it without having to worry
about one or two paragraphs.

(Court) | can read them.
'‘Mr. Lord) Alright, sir.

66. Mr. Cole, with respect to Mason Neck Wildlife Rd-
uge could you explain in a Federal system what is a wild-
life refuge? What's the purpose of it? A. A wildlife ref-
uge is on a — a wildlife refuge would be set up for the
perpetuation and protection, preservation of a species, a
rare and endangered species. We have some, many refuges
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set up for this. We aso have many refuges that are st
up for the particular aspects of waterfowl management
up and down the various waterfowl fly ways. Very often
our refuges serve dual purposes. In fact they serve more
than dual (T. 407) purposes. They are, besides preser-
vation they also, many of them are recreation areas. Some
of them are just havens for wildlife. They are exactly that,
refuges.

67. Now with particular respect to Mason Neck do you
have any figures on the size of that refuge? A. Yes, this
refuge was authorized for 845 acres which, | think, yes,
which was bought originally | understand by the nature
conservancy. Approximately 245 of these acres of — are
of marsh.

68. Of that 845? A. Yes.

69. So about 25« would be marsh area, and you sy
this is for the protection of rare and endangered specig
what particular species are involved here at Mason Neck:
A. The particular purpose of Mason Neck was for a com-
prehensive program for the conservation, restoration, and
propogation of the southern bald eagle.

(Court) Of thewhat? A. Of the southern bald eagle.
(Court) Bald eagle? A. Yes, sir.

70. Which has been observed at that particular location’
A. He has been observed roosting in that location and as
many as four birds at one time in the last six months.

71. You said four birds at any one instance? (T. 4081
A. At one roosting site, yes.

72. Now, your region, you have indicated, obvioudy has
jurisdiction over the State of Maryland, the border be-
tween Maryland and Virginia is the Potomac River. Have
there been any particular programs in the Department of
the Interior or in your division relating to the Potomac
River? A. Yes, there have been. The Potomac River has,
as was mentioned by an earlier witness, has a long history
in this nation. It is called the nation's river. In fact the
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Department of Interior has a booklet out caling it the
Nation's River. We have many congressiona studies re-
guest and a presidential study order, that we would do
al the fish and wildlife surveys in the Department of In-
terior to maintain the natural amenities of the nation's
river. Our actions to date, in fact Mason Neck Refuge is
an example in part of this.

73. And am | to understand then that you look at the
Potomac River in a larger prospective? A. Yes.

74. Could you tell us a little bit more about thet*? A.
Well the Potomac River is a river that has had a lot of
man influenced activity, or is subject to a lot of man
influenced activity, because of the close proximity of the
metropolitan area of Washington. D. C. It certainly has
many ills, many of which have been brought out by other
witnesses. It will continue to have ills until many things
are corrected. | am (T. 409) sure — | am positive that
we in the Department of Interior are doing all we can
for instance to get the necessary funding and arrange-
ments made for the control of pollutions coming from
metropolitan D. C. Any restoration or preservation pro-
gram that we would undertake would be a multidis-
ciplinary, a multifaceted thing. We would go after pol-
lution control, control of development activities dong the
shore lines in unwise development areas, the control of
navigation channels resulting from public and private proj-
ects, the control of, for instance if you would, sand and
gravel operations, if they are connected with the Potomac
River basin proper or would in any way influence it. We
would go at this from a multifaceted aspect. We had,
there are been — and | — and | believe Mattawoman
Creek was included and | believe the records would show
this, that Mattawoman — there are certain marsh areas up
and down the Potomac that have been recommended for
preservation in state as they are today. Mattawoman Creek
marshes are one of those. The document and the task
force was to, that created this recommendation was a com-
bination of many federal and state resources agencies. It
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was their opinion that the values attended to Mattawoman
Creek locally and throughout the entire Potomac basn,
were worthy of and should receive every protected action
that it could.

75. Well in conclusion then is it a fair statement then
that although you have the general statutory charge that
we have (T. 410) already talked at length under the Fish
and Wildlife Coordination Act, that your additional points
of interest to the Department are the fact that we are
dealing with the Potomac River or the Nation's River, and
also we are dealing with a potential threat to Mason Neck
Wildlife refuge? A. Yes.

(Mr. Lord) | don't have any further questions.

CROSS EXAMINATION
By Mr. Doyle:

1. Mr. Cole, was | correct before when | saw the ex-
hibit that was introduced of the Mason Neck Marsh, am
| correct when | conclude that Craney Island where you
marked it is not within that Mason Neck Marsh reserve?
A. It is not within the refuge boundaries, no, sir, but
thereis— if | understand this—

2. That's all — you just — that's all, you have— A. |
am sorry.

3. Now are you familiar with House Bill 1192 or what is
now known as Chapter 792 of the Acts of Maryland of
1971? A. No, sir, | am not.

4. You are not familiar with the fact that that's the
basis of this law suit here? A. | am familiar with that
fact.

5. But nothing more? A. Nothing more.

6. You have read, | suppose, and are familiar with the
content of <T. 411) the two documents that were intro-
duced as Defendant's exhibits E and F which you brought
with you? A. Yes, sir.
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7. Is there any reference at al or any relationship to
House Bill 1192 or Chapter 792 in any of those documents’
If you know.

(Court) WEell he said he is not familiar with House Bill
1192,

(Mr. Doyle) But he is familiar — | am trying to find out
whether these documents, whether the — the suggestion
here is that if the documents were prepared in any way
in connection with this law suit.

(Court) No, he tedtified to that. They were prepared
as a result of an application made to the Army Corp of
Engineers.

(Mr. Doyle) If the evidence is clear on that point—
(Court) That's clear.

(Mr. Doyle) | am going to move to strike his testimony
on the same basis that | offered the original objection,
that it's not relevant to this law suit.

(Courts Alright, overrule you motion.

8. Now Mr. Cole, as | understand your testimony your
department <T. 412) has very broad authority to act on
al permits and all actual governmental projects that have
to do with dredging? A. Yes, gir.

9. And you can, that department of yours can either
approve those permits and projects or disapprove them,
can it not? A. Sir, we do not have the power of decision,
approval or disapproval. We can only report and recom-
mend to the appropriate agency.

10. Right, but the authority given to you under the
Act permits you to not only disapprove but aso to ap-
prove any of these applications? A. We would provide a
recommendation that the subsequent agency may take cer-
tain action.

11. Right, that can go either way? A. That can go either
way.
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- 12. That's right. You don't absolutely prohibit all of
this— all of these projects, or all dredging permits merely
because that' what they are, do you? A. No, sir. Every
project is reviewed on its own merits.

(Mr. Doyle) | have no further cross examination.

(Court) Alright, step down. Do you have any more wit-
nesses?

(Mr. Rich) Your Honor, | have one witness we wanted
to cal. | will proffer the testimony in order to save time
| just want to introduce the records of (T. 413) the
Virginia Water Pollution Control Commission. A man has
been sent up from Virginiato do so. | do not intend to ak
him any substantive questions, and | think we could cut
of much time by just letting me introduce the records
into evidence. They are kept in the ordinary course of
business. | will recite the statutes to you and the statutory
authority if that—

(Court) Have you seen the records?
(Mr. Doyle) | have never seen the records, no, Sir.

(Mr. Rich) Well, they are within your file. They are
the same—

(Mr. Doyle) Well they are within my file. My file is
this thick.

(Mr. Rich) They are the records that were introduced
at the wetlands hearing—

(Court) Well why not give him an opportunity to look
at the records.

(Mr. Rich) Very well. | can call Mr. Parker now in
order to save some time—

(Mr. Doyle) Well let me look at them.

(Court) Well give him an opportunity to look at them
and maybe we won't have to call him.

(Mr. Doyle) If the court please, for no other reason
(T. 414) than for consistency sake, | will make the same
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objection and on the same grounds and hopefully as vigor-
oudly as | did the last time in connection with this gentle-
man offering any evidence from the files of the Virginia
Pollution Agency. The key letter of the three documents
is obviously a substantive finding of fact with regard to a
permit to dredge. Therefore, it seems to me appropriate
that the author of that report ought to be here for cross
examination, and | object on the grounds of hearsay.

(Court) | don't even know what it is at this point. It's
some records | know, but from the State of Virginia

(Mr. Rich) Right, pursuant to a statutory authority |
will establish that, Your Honor, and | will do it very
briefly.

(Court) Alright.

(T. 415) JAMESE. RYAN, JR., awitness of lawful age,
being first duly sworn, deposes and says:

(Clerk) Please state your full name and address. A.
James E. Ryan, Jr., 121 Buckingham Street, Chester, Vir-
ginia

DIRECT EXAMINATION
By Mr. Rich:

1. Mr. Ryan, by whom are you employed? A. | am em-

ployed by the Commonwealth of Virginia State Water Con-
trol Board.

2. In what capacity are you employed there? A. | am
employed as a pollution control engineer by the enforce-
ment division of that agency.

3. Areyou aso an attorney, Mr. Ryan? A. | am amem-
ber of the Virginia Bar.

4. Mr. Ryan, you have three documents in your hand.
Were these records prepared pursuant to statutory author-
ity? A. Yes, sir, they were.
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5. And what authority isthat? A. It's the authority in-
vested in the Board by the State Water Control of Virginia
entitled 62.1. They reflect the views of the saff for our
Control Board on the issue of permitting for dredging.

6. And that is a State law? A. Yes.

7. And is there aso response made by the State because
of the Federal law? (T. 216> A. Yes, because of Section
21B-2 of the Federal Water Pollution Control Act as amend-
ed by the Water Quality Improvement Act of 1970.

8. And these statements are made as part of the ordinary
business of that Department that you work for? A. Yes

9. And these records are kept in the ordinary course of
business? A. Yes, they are.

10. And they were not prepared for this litigation? A.
No, in no case were they.

(Mr. Rich) Alright, we offer these records. Your Honor.
(Mr. Doyle) | object.

(Court) Well 1 don't know whether they cover the
James River or what they — | know they are records, but
that's all 1 know.

(Mr. Rich) Oh, alright, excuse me.

11. What areas do these records cover? A. This per-
tains to a proposed dredging project by Potomac Sand and
Gravel in the Potomac in Maryland waters between Hd-
lowing Point and Sycamore Point.

12. Is that otherwise known as the Craney Island area?
A. The Craney Island site.

(Mr. Rich) | now offer these records, Y our Honor.

(Court) Yes. | will overrule the objection and (T. 417)
admit these subject to exception too.

(Virginia Recordsfiled herewith marked Defendant's
Exhibit G.)

(Mr. Doyle) What number is that?



E. 331

(Clerk) G.

(Court) G, did you say?

(Clerk) G.

(Mr. Rich) I have no further questions of this witness.

CROSS EXAMINATION
By Mr. Doyle:

1. Mr. Ryan, did you have anything at all to do person-
ally with the input that led to the reports that have just
been introudced? A. No, sir, | did not.

(Mr. Doyle) Then | renew my motion to strike. Your
Honor, exhibit G.

(Court) Well, I will deny your motion.
(Mr. Doyle) | have no further cross examination.
(Court) You may step down.

(Mr. Rich) You are excused, Mr. Ryan. May we just
cdl Mr. Parker for two minutes, Y our Honor.

(Court) What time did you want to get over to the
legidlative—

(Mr. Doyle) Well, | have sent Mr. Jaske over to cover
at least the hearing and to explain  (T. 418) that | would
be over soon as | could be and | will do whatever the court
wishes.

(Court) Well | don't want to get in bad with the legis-
|ative council, but is this the last withess?

(Mr. Rich) Yes, Your Honor.
(Court) Two minutes. Do you have any rebuttal ?

(Mr. Doyle) | had thought to ask Mr. Parker two ques-
tionsand | can do it while he is on the stand.

(Court) And that will complete al the testimony?
(Mr. Doyle) Yes, sir.
(Court) Alright, call him.
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(T. 419) DAVID A. PARKER, awitness, having already
been sworn, deposes and says:

(Clerk) You may be seated. You are still under oath to
tell the truth. Will you please repeat your name for the
record? A. David A. Parker.

DIRECT EXAMINATION
By Mr. Rich:

1. Mr. Parker, would you describe the dimensions of the
dredges, the dredge now in use in the Mattawoman Creek
area? A. There is no dredge used in Mattawoman Creek
area now.

2. The dredge used last week in the Mattawoman Cregk
area? A. There was no dredge in the Mattawoman Creek
area—

3. Oh, excuse me. The Greenway Flat area, excuse me
A. That dredge is approximately 40 feet wide and approxi-
mately 150 feet long.

4. And do you know the tonnage of that dredge empty?
A. No, | do not.

5. How much of the—
(Court) 40 by 120? A. 150.

6. Do you know how far above the water line the dredge
extends at its highest point?

(Court) How what?

(Mr. Rich) How far above the water line the dredge
extends at its highest point.

(T. 420) A. Approximately thirty feet.

7. Could you briefly describe the dredging process now
being used in the Greenway Flat area? A. At the present
time we have a ladder dredge in the Greenway Flats area
The process involves, as | believe | testified yesterday,
the removal of the sand and gravel by means of a continu-
ous bucket chain from the bed of the river, and the subse-
guent placement of that material into a hopper from
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which it is processed, washed, separated and loaded in the
barges.

8. How is this washed, Mr. Parker? A. It is washed by
means of a screen and water.

9. And | assume you have a screen and you have water
and part of the particles are retained and part of them are
placed overboard. A. That's correct.

10. And do you know in any given batch the percentage
percentage kepi? A. Well there is no given batch. It Is
more or less a continuous process.

11. Well let me ask you this. In your continuous process
do you have knowledge of the percentage kept onboard
and then used for delivery with respect to the percentage
that is washed overboard? A. | believe | tedtified yester-
day that it was in the realm of 10"<, | think, that was dis-
carded.

i T. 421) 12. Mr. Parker, one other item | would like to
clear up and that is given the present rate of depletion with
respect to the three sites we are concerned with here, in
how many years will those three sites be depleted?

( Court) | think he testified to that yesterday. It depends
on how fast you work. | mean if you work—

(Mr. Rich> Well with his present rate of depletion. Your
Honor.

(Court) Yes, but he moves around from one place to
the other. He said that it depends on whether he works
there day in and day out o—

(Mr. Rich) WEell he can give me an answer to that, Your
Honor.

(Court) What is it?
(Mr. Rich) He can give me an answer, Your Honor.

(Court) He can't tell you how long it's going to take.
He can tell you how much he can take out in a day or —
if he works one day a week it's going to be one thing. If
he works every day in the week it will be something else.
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depletion, Your Honor, this man can give me a—
(T.422) (Court> Well on an annual rate maybe he can.

A. Approximately, at our present rate approximately
twenty years.

13. And at that time does your company, you have
aready testified there are no other sand and grave
deposits? A. None that we are aware of today.

14. So your company then contemplates leaving the
business?

<Mr. Doyle) Objection.
(Court) Sustained.
(Mr. Rich) That's all. Your witness.

DIRECT EXAMINATION (on rebuttal)
By Mr. Doyle:

1. Mr. Parker, were you present with Mr. Taggert when
he ran the noise survey that he testified to this morning?
A. Yes, | was.

2. And did you visit the dredge site prior to that noise
test? A. Yes, we were at the dredge site.

3. And were you able to ascertain whether or not during
the time that Mr. Taggart was running the test that the
dredges were operating in the normal fashion? A. Yes
we were. We were in radio contact with the dredges.

4. And how werethey operating? A. They were opera-
ing in normal fashion.

(Mr. Doyle) | have no further rebuttal, Y our Honor.

CROSS EXAMINATION
By Mr. Rich:

~ 1. You looked at the slides, Mr. Parker, and | believe tha
the witness at the time stated that there was aflume com
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ingout (T.423) of the dredge, or flume. Is that flume or
flune? A. It's your word. Whatever you want to cal it.

2. How does that flume get out of the dredge’

~(Mr. Doyle> May | ask the court, in this cross examina-
tion on our rebuttal evidence.

(Court) Well I am not sure. | am not sure what your
rebuttal was.

f Mr. Doyle> | just hadit, two questions.

(Court) You didn't have any cross examination?
(Mr. Doyle> No, sir, no cross examination.

(Mr. Rich) He's still my witness.

(Court) Wéll no, you finished. He didn't have any cross
so he made that his rebuttal. It's getting a little compli-
cated.

(Mr. Rich) Well we will rest our case then, so not to
confuse it.

(Court) Alright, you may step down.

(Mr. Doyle) The plaintiff has no other rebuttal testi-
mony, but at this time in order to perfect the record, and
| will not repeat the reasons for, unless the court wants to
hear them on the motion, but | will moveto strike all testi-
mony heard during the course of this trial with regard
to environmental or ecological issues on the grounds that
| stated at the opening of the trial in connection with  (T.
425) the motion to strike and the answer in opposition to
the position to intervene.

(Court) Well for the same reasons | gave | will deny
your motion.

(Court and Counsel discuss Briefs and Arguments.)

(Court) Also | have admitted these subject to exception
and at that time if | change my mind, and you again move
to strike these—
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© (Mr. Doyle) Yes, sir.

(Court) If there isn't anything else you are excused
until the 6th of December.

(Mr. Doyle and Mr. Rich) Thank you, Y our Honor.

PLAINTIFF'S EXHIBIT NO. 1
(EXHIBIT A to Bill of Complaint)

THIS DEED, made this 30th day of December, in the
year one thousand nine hundred and sixty, by and between
THE SMOOT SAND & GRAVEL Corporation, a body cor-
porate of the State of Delaware, GRANTOR, and Potomac
Sand and Gravel Company, a body corporate, GRANTEE.

Witnesseth, that for and in consideration of the sum
of Ten ($10.00) Dollars and other valuable considerations
paid the said Grantor by the Grantee, receipt of which is
hereby acknowledged, the said The Smoot Sand & Grave
Corporation, a body corporate of the State of Ddaware
does hereby grant and convey to and unto the said Potomac
Sand and Gravel Company, a body corporate its successors
and assigns in fee simple, all those pieces, parcels tracts
or subdivisions of lands and premises situate, lying and
being in Charles County, Maryland, which are particularly
described as follows:

First: A tract of land known as the "M attawoman Farm"
and described by courses and distances as follows:

Beginning for the same at "A" on the Mattawoman man
run on the east side of the public road leading from the
Potomac River landing, called "Glymont", to Nanjemoy,
where the bridge crosses said run, at which point stands
a large white oak tree, and running thence with the gen
eral course of said road South 26Vz deg. West 286 perches
to "B", astone, on the side of said road; thence South Wi
deg. East 24 perches to "C", a stone, the last boundary of
Mason's Amendment; thence South 50 deg. West 67 perches
and 8linksto "D", astone; thence South 13v2 deg. West 112
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perches to "E"; thence South 89 deg. West 111 perches and
19 links to "F", a stone; thence North 11 deg. West 77
perches to "H", an old mulberry tree; thence South 79 deg.
West 10 perchesto "I", a stone; thence North 72 deg. West
51 perches and 9 linksto "O", a stone; thence South°83 deg.
20 min. West 60 perches to a stake on the old road: thence
North 22 deg. West 12 perches: thence North 38 deg. West
32 perches; thence North 19 deg. East 16 perches; thence
North 14 deg. West 18 perches; thence North 2 deg. West
40 perches; thence North 14 deg. Wes 13 perches to a
small locust on the side of the road leading to Chicka
muxen; thence with said road South 74 deg. Wes 18
perches to Shell's fence: thence with this fence North 8
deg, 10 min. West 128 perches to Matawoman Creek;
thence up the Creek North 774 deg. East 34 perches; thence
North 39 deg. East 24 perches; thence North 9 deg. West
20 perches; thence North 292 deg. East 18 perches; thence
North 85%i deg. East 15 perches; thence South 60 deg. East
20 perches; thence North 57 deg. East 14 perches; thence
East 40 perche)sd' thence North 41 deg. East 20 perches,
thence North 5°2 deg. East 10 perches; thence North 08
deg. East 32 perches; thence North 51H deg. West 42
perches; thence North Ol deg. East V"2 perches, thence
North 34 deg. East 28 perches, thence North 37 deg.
West 4 perches; thence North 09 deg. East 9 perches,
thence North 24 deg. East 9 perches. thence North 42
deg. East 24 perches; thence North 562 degy. East 40
perches, thence North 69 deg. East 20 perches; thence
South 52v, deg. East 20 perches; thence South 28 deg.
East 40 perches and 16 links: thence South 04 deg. East
22 perches and 18 links: thence South 227, deg. East 20'2
perches; thence North 87 deg. East 4”2 perches, thence
South 26 deg. East 30 perches: thence South 49 deg. East
12 perches; thence North 88 deg. East 44 perches; thence
South 87 deg. East 54 perches; thence South 73 deg. East
20 perches; thence South 79 deg. East 23-2 perches: thence
South 6% deg. East 14 perches; thence South 47 deg. East
36 perches to the beginning, containing 1015 acres, 1 rod
and 25 perches of land, more or less. '
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* (Mr. Rich) Well considering his present annual rate of
depletion, Y our Honor, this man can give me a—
(T. 422) (Court> Well on an annual rate maybe he can.

A. Approximately, at our present rate approximately
twenty years.

13. And at that time does your company, you have
already testified there are no other sand and grave
deposits? A. None that we are aware of today.

14. So your company then contemplates leaving the
business?

(Mr. Doyle) Objection.
| Court) Sustained.
(Mr. Rich) That's all. Your witness.

DIRECT EXAMINATION (on rebuttal)
By Mr. Doyle:

1. Mr. Parker, were you present with Mr. Taggert when
he ran the noise survey that he testified to this morning?
A. Yes, | was.

2. And did you visit the dredge site prior to that noise
test? A. Yes, we were at the dredge site.

3. And were you able to ascertain whether or not during
the time that Mr. Taggart was running the test that the
dredges were operating in the normal fashion? A. Ye
we were. We were in radio contact with the dredges.

4. And how werethey operating? A. They were opera-
ing in normal fashion.

(Mr. Doyle) | have no further rebuttal, Your Honor.

CROSS EXAMINATION
By Mr. Rich:

1. Youlooked at the slides, Mr. Parker, and | believe tha
the witness at the time stated that there was a flume com
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ingout (T.423) of the dredge, or flume. Is that flume or
flune? A. It's your word. Whatever you want to cal it.

2. How does that flume get out of the dredge?

(Mr. Doylei May | ask the court, in this cross examina-
tion on our rebuttal evidence.

(Court) Wel I am not sure. | am not sure what your
rebuttal was.

(Mr. Doyle) | just had it, two questions.

(Court) You didn't have any cross examination?
(Mr. Doyle* No, sir, no cross examination.

(Mr. Rich) He's still my witness.

(Court) Well no, you finished. He didn't have any cross
so he made that his rebuttal. It's getting a little compli-
cated.

(Mr. Rich) Well we will rest our case then, so not to
confuse it.

(Court) Alright, you may step down.

(Mr. Doyle) The plaintiff has no other rebuttal testi-
mony, but at this time in order to perfect the record, and
I will not repeat the reasons for, unless the court wants to
hear them on the motion, but | will moveto strike all testi-
mony heard during the course of this trial with regard
to environmental or ecologica issues on the grounds that
| stated at the opening of the trial in connection with (T.
425) the motion to strike and the answer in opposition to
the position to intervene.

(Court) Well for the same reasons | gave | will deny
your motion.

(Court and Counsel discuss Briefs and Arguments.)

(Court) Also | have admitted these subject to exception
ad at that time if | change my mind, and you again move
to strike these—
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<Mr. Doyle) Yes, sir.

(Court) If there isn't anything else you are excusd
until the 6th of December.

(Mr. Doyle and Mr. Rich) Thank you, Your Honor.

PLAINTIFF'S EXHIBIT NO. 1
(EXHIBIT A to Bill of Complaint)

THIS DEED, made this 30th day of December, in the
year one thousand nine hundred and sixty, by and between
THE SMOOT SAND & GRAVEL Corporation, a body cor-
porate of the State of Delaware, GRANTOR, and Potomac
Sand and Gravel Company, a body corporate, GRANTEE.

Witnesseth, that for and in consideration of the am
of Ten ($10.00) Dollars and other valuable considerations
paid the said Grantor by the Grantee, receipt of which is
hereby acknowledged, the said The Smoot Sand & Grave
Corporation, a body corporate of the State of Deaware
does hereby grant and convey to and unto the said Potomac
Sand and Gravel Company, a body corporate its Successors
and assigns in fee simple, all those pieces, parcels tracts
or subdivisions of lands and premises situate, lying ad
being in Charles County, Maryland, which are particularly
described as follows:

First: A tract of land known as the "Mattawoman Farm"
and described by courses and distances as follows:

- Beginning for the same at "A" on the Mattawoman man
run on the east side of the public road leading from the
Potomac River landing, caled "Glymont”, to Nanjemoy,
where the bridge crosses said run, at which point sands
a large white oak tree, and running thence with the gat
eral course of said road South 26Vz deg. West 286 perches
to "B", astone, on the side of said road; thence South 17:J
deg. East 24 perches to "C", a stone, the last boundary of
Mason's Amendment; thence South 50 deg. West 67 perches
and 8linksto "D", astone; thence South 13V, deg. Wes 112
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perches to "E"; thence South 89 deg. West 111 perches and
19 links to "F", a stone; thence North 11 deg. West 77
perches to "H", an old mulberry tree; thence South 79 deg.
West 10 perches to "1", a stone; thence North 772 deg. West
51 perches and 9 links to "O", a stone; thence South 83 deg.
20 min. West 60 perches to a stake on the old road: thence
North 22 deg. West 12 perches; thence North 38 deg. West
32 perches; thence North 19 deg. East 16 perches; thence
North 14 deg. West 18 perches; thence North 2 deg. West
40 perches; thence North 14 deg. West 13 perches to a
small locust on the side of the road leading to Chicka-
muxen; thence with said road South 74 deg. West 18
perches to Shell's fence; thence with this fence North 8
deg. 10 min. West 128 perches to Mattawoman Creek;
thence up the Creek North 77v, deg. East 34 perches; thence
North 39 deg. East 24 perches; thence North 9 deg. West
20 perches; thence North 29¢2 deg. East 18 perches; thence
North 8V2 deg. East 15 perches; thence South 60 deg. East
20 perches; thence North 57 deg. East 14 perches; thence
East 40 perches; thence North 41 deg. East 20 perches;
thence North 5%2 deg. East 10 perches; thence North 08
deg. East 3V> perches; thence North 51" deg. West 42
perches; thence North 01 deg. East 13vz perches; thence
North 32v, deg. East 28 perches; thence North 37 deg.
West 4 perches; thence North 09 deg. East 9 perches;
thence North 24 deg. East 9 perches; thence North 42
deg. East 24 perches; thence North 56Vz deg. East 40
perches; thence North 69 deg. East 20 perches; thence
South 52V, deg. East 20 perches; thence South 28 deg.
East 40 perches and 16 links; thence South 04 deg. East
22 perches and 18 links; thence South 222 deg. East 20v>
perches; thence North 87 deg. East AVz perches; thence
South 26 deg. East 30 perches; thence South 49 deg. East
12 perches; thence North 88 deg. East 44 perches; thence
South 87 deg. East 54 perches; thence South 73 deg. East
20 perches; thence South 79 deg. East 23vV2 perches: thence
South 6% deg. East 14 perches; thence South 47 deg. East
36 perches to the beginning, containing 1015 acres, 1 rod
and 25 perches of land, more or less.
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Being al and the same land and premises acquired by the
said The Smoot Sand & Gravel Corporation by Deed from
L. E. Smoot, et a., Trustees of Columbia Sand & Grave
Company, dated the 9th day of January, 1932 and recorded
among the Land Records of Charles County, Maryland, in
liber WM.A No. 54 folio 497 etc.

It being the intention of the Grantor herein to convey
to the Grantee any and all land that may have been added
by accretion along or by the meandering of the Mata
woman Creek to the land embraced in the above metes
and bounds description.

Second: All that lot, tract, piece, parcel or subdivison
of land and premises, situate, lying and being in the
Seventh Election District of Charles County, Maryland.
and which is more particularly described on a plat dravn
by Louis H. Steffens, County Surveyor, and recorded with
the deed by which the Smoot Land & Gravel Corporation,
a body corporate of the State of Delaware acquired title
to the property described as

Beginning for the same at a stake marked "A" on sad
plat, said stake marking the north boundary line of the
land hereby conveyed, and running thence in an easterly
direction with the courses and distances designated on
said plat, following the meanderings of the marsh lad
and Mattawoman Creek to a point designated as "F" on
said plat, located on the dividing line between Lots No.
49 and 50.

The property hereby conveyed is more particularly de-
scribed as follows, to wit:

Parcel 1. Beginning at point "A", a stake located in
the east boundary line on the property of A. J. Brown,
and being the northwest corner of this parcel, and running
thence North 79 deg. 50 min. East 238 feet; South 64 deg.
15 min. East 144 feet; North 72 deg. 20 min. East 200 ft,
North 41 deg. 30 min. East, 275 feet; North 67 deg. 20
min. East 310 feet; to a concrete block; thence North 22
deg. 5 min. East 188 feet; North 30 deg. East 300 feat:
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North 47 deg. East 244.2 feet to a stake; thence South 4
deg. West 121 feet to a stake; thence North 43 deg. East
211 feet; North 85 deg. 30 min. East 132 feet: North 45
deg. 25 min. East 200 feet to a stake which is located at
the southeast corner of Lot 16 or the southwest corner
of Lot 17; thence South 86 deg. East 218.3 feet to a stake
on South boundary line of Lot 18, which stake is located
at the feet of a gum tree; thence South 53 deg. 29 min.
East 170 feet; South 28 deg. 30 min. East 413 feet; to a
stake which is at the intersection of the westerly and
southerly lines of Lot 5; thence with the southerly boundary
line of said Lot 5, North 68 deg. 34 min. East 135 feet to an
iron rod which is located at the intersection of the Indian
Road railroad right of way with this line; thence South
50 deg. East 100 feet; South 49 deg. East 100 feet South
62 deg. 30 min. East 100 feet; South 67 deg. 30 min. East
100 feet; South 73 deg. 30 min. East 68 feet; to another
iron rod located in said right of way boundary line which
is at its intersection with the property deeded by Sigel
Brown to Gertrude Trusman by deed recorded in liber
F.D.M. 16 folio 83; thence South 34 deg. 45 min. West
30 feet more or less to a point marked "B"; thence South

53 deg. East to intersect the center line of Mattawoman
Creek which is the northwesterly boundary line of the
property now owned by The Smoot Sand & Gravel Cor-
poration in the Tenth Magisterial District, and passing
through a point 114 perches distant from "B", marking
the beginning of the marsh; thence in a southwesterly
direction with the boundary line of the said tract of ground
owned by The Smoot Sand & Gravel Corporation, to a
point where the easterly boundary line of the first men-
tioned property of A. J. Brown extended would intersect;
thence along said line in a northerly direction to "A", the
point of beginning.

Parcel 2. Beginning for the same at a point South
54 deg. 27 min. East 580 feet, more or less, from the north-
erly corner of the property deeded by Sigel Brown, et al.
to Gertrude Trueman by deed recorded in liber F.D.M. 16
folio 83; said point being the northwest corner of the here-
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inafter described property and running thence North 60
deg. 49 min. East 270 feet, more or less to intersect the
southwesterly line of Lot '“G" of South Glymont; thence
South 29 deg. 22 min. East 136 feet to a point marking the
southwest corner of said Lot "G"; thence North 60 deg. 38
min. East 70 feet to a point marking the southeast corner
of said Lot "G"; thence South 16 deg. 29 min. East to
intersect the center line of Mattawoman Creek which is
the northerly boundary line of the property of The Smoat
Sand & Gravel Corporation, and passing through a point
a 5485 feet, marking the shore line of Mattawoman
Creek; thence southerly and westerly with the aforesad
boundary line of the said "The Smoot Sand & Grave
Corporation” to a point where the easterly line of Gertrude
Trueman's property intersects; thence North 54 deg. 2?
min. West along said line, and passing through point
marked "C" to the Place of beginning.

Parcel 3. Beginning for the same at a point marked
"E", the same being the point of intersection of the west
boundary line with the southerly boundary line of Lot 42
in South Glymont and running thence North 74 deg. 1 min.
East 194.8 feet; North 80 deg. 55 min. East 4235 feet; South
75 deg. 14 min. East 226 feet; South 66 deg. 46 min. Eag
149 feet; South 51 deg. 14 min. East 420.1 feet; South 1
deg. 49 min. East 22.29 feet; South 46 deg. 1 min. Ea
169 feet to the southwest corner of Lot 50; thence South
43 deg. 59 min. West through point "F", marking the shore
line of Mattawoman Creek to intersect the center line of
Mattawoman Creek which is the northerly boundary line
of the property now owned by The Smoot Sand & Grave
Corporation, thence northerly and westerly with sad
boundary line and down the meanders of Mattawoman
Creek to a point where the west boundary line of Lot 42
extended intersects; thence North 21 deg. 54 min. Exg
aong said west boundary line of Lot 42 extended, to the
point "E", the place of beginning.

Save and excepting, however, from Parcel 3 last aove
described, all and such riparian rights as may have bemn
acquired in the above property by a certain Robert M.
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Boykin, his heirs and assigns by virtue of a deed from
Sgd Brown and wife dated June 2. 1910 and recorded
among the land Records aforesaid in liber H.C.C. No.
21 folio 672 etc. by which said deed the said Robert M.
Boykin acquired title to eleven acres of land on the north
edge of Mattawoman Creek.

Being all and the same land and promises acquired by
The Smoot Sand & Gravel Corporation, a body corpo-
rate, by deed from Sigel Brown, et al. dated August 24,
19 and recorded among the Land Records of Charles
County, Maryland in liber W.M.A. No. 55 folio 490 etc.

It being the intention of the Grantor to convey all of
the land all privileges with respect to dredging or digging
and carrying away sand, gravel and like material as ac-
quired by said deed from Sigel Brown, et al.

Third: All that lot, tract, piece, parcel or subdivision of
land and premises situate, lying and being in the Seventh
Election District of said Charles County and described as
follows:

Beginning at a point on the south side of the State Road
leading from Indean Head to La Plata, and being South
40 deg. 4 min. East 150 feet from the northeast corner of
Lot 56 of Henry Crocker's survey of 1910, and thence with
the courses and distances given in a deed from Juliana
E. Brawner, Trustee, to Samuel H. Cox in 1867, as recorded
in liber G.A.H. No. 1 folio 340, allowing for the variation,
South 43 deg. East 46 perches to a large oak tree on the
wedt of said State Road; thence leaving said State Road
North 87 deg. 30 min. West 24 perches, South 66 deg. 15
min. West 22 perches, South 18 deg. West 8 perches, to
where a gut empties into Mattawoman Creek; thence
leaving the lines of the said deed and running down and
binding on said Creek until it intersects a line drawn paral -
lel to the west line of Lot 50 in said Henry Crocker's survey
of South Glymont and with the south line of sad Lots
50, 51, 52, 53, 54, 55 and 56 of said survey of Henry
Crocker's to the southwest corner of said Lot 56; thence
South 49 deg. 10 min. East 150 feet; thence North 49 deg.
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56 min. East 630 feet to the place of beginning, containing
forty (40) acres of land, more or less.

Being all and the same land and premises acquired by
the said The Smoot Sand & Gravel Corporation, a body
corporate, by deed from Walter J. Mitchell and Florence
J. Mitchell, his wife, dated the 12th day of August, 1938
and recorded among the Land Records of said Charles
County in liber W.M.A. No. 69 folio 146 etc.

Fourth: All that lot, tract, piece, parcel or subdivision of
land and premises situate, lying and being in the sad
Seventh Election District of Charles County and described
as follows:

Beginning at a point on the north boundary line of the
property owned by The Smoot Sand & Gravel Corporation
and the west boundary line of the State Road leading
from Mason Springs to Indian Head; thence running dong
the west boundary line of said State Road in a northerly
and westerly direction to a point in the west boundary
line of said highway, which point is the southeast corner
of the property owned by Walter J. Mitchell; thence in a
southerly and westerly direction with the said boundary
of the Walter J. Mitchell property to a point where it in
tersects the north boundary line of The Smoot Sand &
Gravel Corporation property; thence in an easterly and
southerly direction with the boundary of The Smoot Sand
& Gravel Corporation property to the point of beginning,
containing, by estimation, twelve and one-haf (124t
acres, more or less.

Being al and the same land and premises acquired by
the said The Smoot Sand & Gravel Corporation, a body
corporate, by deed from Helen Emily Cox dated the 12th
day of August, 1938 and recorded among said Land Records
in liber WW.A. No. 69 folio 147 etc.

The above parcels of land being conveyed subject to
such rights and easements as might have been granted ad
minus such parts or parcels as were conveyed therefrom
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in fee by the Smoot Sand & Gravel Corporation in the fol-
lowing instruments of record:

(1) Deed to State of Maryland, to use of the State
Roads Commission dated January 11, 1951 and recorded
among the Land Records of Charles County, Maryland in
liber P.C.M. No. 94 folio 13 etc.

(2) Right of Way or Easement to Southern Mary-
land Electric Cooperative, Inc. dated January 12, 1951
and recorded in liber P.G.M. No. 94 folio 174 etc.

(3) Deed to Southern Maryland Electric Coopera
tive, Inc. dated April 23, 1953, and recorded in liber P CM.
No. 106 folio 272 etc.

(4) Right of Way or Easement to the Southern Mary-
land Electric Cooperative, Inc. dated September 3, 1957
and recorded in liber P.C.M. 132 folio 185 etc.

(5) Deed to Eugene A. Jenkins and Olga T. Jenkins,
his wife, dated February 20, 1958 and recorded in liber
P.CM. 134 folio 384 etc.

(6) Deed to State of Maryland, use of the State
Roads Commission, dated November 21, 1958 and recorded
inliber P.C.M. No. 139 folio 173 etc.

(7) Deed to State of Maryland, use of the State
Roads Commission, dated April 7, 1959 and recorded in
liber P.C.M. No. 141 folio 183 etc.

Fifth: Tract One, known as "Greenway Ducking Shore",
and formerly known as "Greenway", "Greenway Fishing
Shore", and "Greenway Fishery”, more particularly de-
scribed as follows:

Beginning for the same at a point now fixed on the fast
land in the line dividing the lands now or formerly be-
longing to Esten W. Hungerford, or Rowe, ninety feet
distant from high water mark of said Potomac River, and
running thence southwardly and parallel to the meander-
ing of said River ninety feet distant from high water mark
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at all points forever, as the said high water mark may
change by the washing of said River, to a point in the
line dividing the land of Slater, formerly Rowe and Elli-
ott, ninety feet from high water mark; thence with sad
dividing line into the Potomac River; thence with the
meandering of said River northwardly until it strikes the
line dividing the lands of Hungerford and Rowe, ad
thence with the said dividing line to the beginning, to-
gether with all appurtenances, easements, rights of way,
riparian rights, and privileges thereunto appertaining, be-
ing the same property which was conveyed by William E.
Hayes to William W. Rapley, by deed dated the 10th day
of October, 1932, which deed was recorded on January
25, 1933, in liber W.M.A. No. 56 folio 447, being one of the
Land Records of Charles County, Maryland to which de=d
and the deeds therein referred to, reference is hereby made
for a more full and particular description of the land ad
premises hereby intended to be conveyed.

Being all of Tract One described in the deed from
William W. Rapley to The Smoot Sand & Gravel Corpora
tion dated the 10th day of June, 1937 and recorded among
the Land Records of said Charles County in liber WM.A.
No. 65 folio 314 etc.

Subject, however, to such "privilege of way", if any. as
may now exist over the above described land by reason of
the language contained in a deed from Logan Brandt and
Ann Caroline Brandt to George Tubman dated December
13, 1856 and recorded among the Land Records of Charles
County, Maryland, in liber J.S. No. 2 at folio 47 etc.

Sixth: All that part or parcel of a tract of land com
monly called and known as "Gut Landing Farm" or by
whatever other name or names the same may be cdled
and known situate, lying and being on the Potomac River
in the Seventh Election District of Charles County, Mary-
land, which is a portion of the land conveyed to The Smoot
Sand & Gravel Corporation by deed from The Greenweigh
Rod and Gun Club, a body corporate, dated September 22,
1944 and recorded in liber T.B.M. No. 80 folio 433 etc.;
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that portion of said "Gut Landing Farm" hereby intended
to be conveyed being particularly described as follows:

All that parcel of land designated as Parcel =3 contain-
ing approximately 23 100 of an acre as shown on the Smoot
Sand & Gravel Corporation Plat 1330, dated March 30,
1954 attached and made a part of the deed from The
Smoot Sand & Gravel Corporation to John M. Orem and
Marie W. Orem, his wife, dated June 9, 1954 and recorded
in Liber T.B.M. No. 113 folio 360 etc.; the 23 100 of an
acre being a strip of land 5 feet in width lying along the
shore of the Potomac River in front of Parcel =2 as shown
on said Plat =rl330.

And aso included in this conveyance is a similar strip of
land 5 foot in width extending along the shore of the
Potomac River so as to include the shore front five feet
back from high water mark along Parcel zr4 and Parcel —1
as shown on the aforesaid plat designated as The Smoot
Sand & Gravel Corporation Plat ~rl330: it being the inten-
tion of the Grantor to convey to the Grantee the five feet
of fast land back from high-water mark aong the entire
length of the Potomac River shore front conveyed to The
Grantor herein by the aforesaid Deed from The Green-
weigh Rod and Gun Club, a body corporate, dated Septem-
ber 22. 1944 and recorded in Liber T.B.M. No. 80 folio
433 etc.

It is common knowledge and distinctly understood that
the shorelines and High-water marks of river-front prop-
erties change from time to time by reason of accretion and
eroson; therefore, it is distinctly understood and agreed
that the East boundary line of the strip of land hereby
conveyed will always be five feet back or inshore from the
high-water mark to that title to a permanent 5-foat strip of
fast land shall forever remain vested in the Grantee, its
successors and assigns.

Said parcel it3 hereby conveyed is conveyed subject
to the operation and effect of all the applicable provisions
thereto, including the right of access over said Parcel +z3
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to the Potomac River, as granted by The Smoot Sand &
Gravel Corporation to John H. Orem and Marie H. Orem,
his wife, their heirs and assigns, under the terms of an
agreement by and between The Smoot Sand & Grave
Corporation and John M. Orem and Marie M. Orem, his
wife, dated June 10, 1954 and recorded among the Land
Records of Charles County, Maryland in liber No. 113
folio 364 etc.

And for purposes of access by way of land to and from
the 5foot strip of land hereby conveyed, the same rights
of access thereto over existing roadways as are now hed
by the Grantor herein, its successors and assigns, are
granted to the Grantee, its successors and assigns for use
concurrently with the Grantor, its successors and assigns.

And the Grantor reserves unto itself, its successors and
assigns, the right to go over said 5foot strip of land to
the Potomac River and to have free access to the water in
front of said 5foot strip, including fishing, ducking, boat-
ing, bathing and all over privileges except sand and gravel
dredging rights in the Potomac River in front of said 5foct
strip, provided such right, use and enjoyment shall not
interfere with, molest or disturb the Grantee herein, sad
Potomac Sand and Gravel Company, its successors ad
assigns in dredging operations.

Together, with the buildings and improvements thereon
erected, made or being; and all and every, therights, dleys,
ways, waters, privileges, appurtenances and advantages,
to the same belonging, or in any wise appertaining, includ-
ing riparian rights under Maryland law and any other
applicable law or laws pertaining thereto.

To have and to hold the land and premises; above de-
scribed and mentioned, and hereby intended to be con+
veyed; together with the rights, privileges, appurtenances
and advantages thereto belonging or appertaining unto
and to the proper use and benefit of the said Potomac Sand
and Gravel Company, a body corporate, its successors and
assigns in fee ssmple, subject, however, to easements, reser-
vations and any and all limitations hereinbefore set forth.
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And the said The Smoot Sand & Gravel Corporation, a
body corporate of the State of Delaware does hereby cove-
nant that it will warrant generally the property hereby
granted and conveeyd, and that it will execute such
further assurances of said land as may be requisite.

In Witness Whereof, the said The Smoot Sand & Gravel
Corporation, incorporated under the laws of the State of
Delaware, has caused this deed to be executed by L. E.
Smooat, its President, and its corporate seal affixed thereto,
duly attested by

and has appointed L. E. Smoot attorney in fact
to acknowledge same to be the act and deed of said
Corporation.

THE SMOOT SAND & GRAVEL CORPORATION,
a body corporate

By: L. E. SMOOT,
President.

PLAINTIFFS EXHIBIT NO. 2
(EXHIBIT B to Bill of Complaint)

THIS DEED, Made this 30th day of December, in
the year one thousand nine hundred and sixty, by LEWIS
E. SMOOT and ANN H. SMOOT, his wife, both of King
George County, in the State of Virginia, GRANTORS.

Witnesseth, that for and in consideration of the sum of
Ten ($10.00) Dollars and other good and valuable con-
siderations paid the said Grantors by Potomac Sand and
Gravel Company, a body corporate, receipt of which is
hereby acknowledged, the said Lewis E. Smoot and Ann H.
Smoot do hereby grant and convey to and unto the said
Potomac Sand and Gravel Company, a body corporate, its
successors and assigns in fee simple, al that lot, tract, piece,
parcel or subdivision of land and premises which was ac-
quired by the said Lewis E. Smoot by deed from The Smoot
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Sand & Gravel Corporation dated the 27th day of February,
1917 and recorded among the Land Records of Charles
County, Maryland in liber W.M.A. No. 47 folio 635 etc., in
which said deed the land hereby intended to be conveyed
is described as situate, lying and being in the Potomac
River about one-haf mile west of the property formerly
owned by the said Lewis E. Smoot located in Charles
County, Maryland, commonly called and known as "Grimes
Ditch", constituting an island commonly called and known
as "Crane Island”, or "Craney lIsland", and containing
thirty (301 acres of land, more or less, but which accord-
ing to a plat recorded on October 12, 1922 among the Land
Records of Charles County, Maryland in liber W.M.A. No.
39 at folio 605 is shown to contain twenty <20) acres, one
(1) rood and six (6) perches by a survey dated October 7.
1851.

Together, with the buildings and improvements thereon
erected, made or being; and al and every, therights, aleys,
ways, waters, privileges, appurtenances and advantages, to
the same belonging, or in any wise appertaining, includ-
ing riparian rights under Maryland law and any other ap-
plicable law or laws pertaining thereto.

To have and to hold the land and premises; above de-
scribed and mentioned, and hereby intended to be con
veyed; together with the rights, privileges, appurtenances
and advantages thereto belonging or appertaining unto
and to the proper use and benefit of the said Potomac Sand
and Gravel Company, a body corporate, its successors ad
assigns in fee simple.

And the said Lewis E. Smoot and Ann H. Smoot do here-
by covenant that they will warrant generally the property
hereby granted and conveyed, and that they will execute
such further assurances of said land as may be requisite.

Witness the hands and seals of said grantors.

LEWISE. SMOOT (Sedl)
ANN H. sMoOT (Seal)
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PLAINTIFF'S EXHIBIT NO. 3
i EXHIBIT C to Bill of Complaint)

THIS DEED, Made this sixth day of March, in the year
one thousand nine hundred and sixty-four, by GEORGE
P. JENKINS and MARY B. JENKINS, his wife; FRANK
A. SUSAN and CLARECE SUSAN, his wife, all of Charles
County, Maryland, Grantors.

Witnesseth, that for and in consideration of the sum of
Ten ($10.00) Dollars and other valuable considerations
paid the said Grantors by the Potomac Sand and Gravel
Company, a District of Columbia Corporation, receipt of
which is hereby acknowledged, the said Grantors do hereby
grant and convey to and unto the said the Potomac Sand
and Gravel Company, a District of Columbia Corporation,
its successors and assigns in fee simple, a tract of parcel
of land known as "Part of Cornwallis’ Neck", situate,
lying and being in the Seventh and Tenth Election Dis-
tricts of Charles County, Maryland, and which, according
to a survey and plat intended to be recorded among the
Land Records of Charles County, Maryland made by D.
H. Steffens. Registered Land Surveyor, is more particu-
larly described as follows:

Beginning for the same at an iron pipe fixed in the
ground at the edge of the marsh at the corner of a fence,
sad pipe marking the beginning corner of the land now
owned by the Potomac Sand and Gravel Company as
described in, the first parcel of the second tract in deed
152 folio 37; running thence with the edge of the marsh
the line of the land of Joseph H. Brown, et a. South 67
deg. 45 min. West 37337 feet to a pipe and gum tree;
thence South 16 deg. 23 min. West 207.09 feet to a pipe;
thence South 40 deg. 20 min. West 154.8 feet to a pipe;
thence South 22 deg. 11 min. West 331.80 feet to a pipe a
corner of the land formerly owned by The Virginia Invest-
ment Company; thence with said land South 35 deg. 36
min. West 67587 feet to a pipe; thence South 52 deg.
55 min. West 4750 feet to a pipe; thence South 83 deg.
55 min. West 7643 feet to a pipe; thence with the land
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of Joseph H. Brown, et al. South 87 deg. West 3460 feet
to a pipe fixed on the bank of Mattawoman Creek; thence
with said creek in an easterly direction to the tract now
owned by the said Potomac Sand and Gravel Company;
thence with said tract to the point of beginning, contain-
ing eighty-four (84) acres, more or less.

Being part of the same land and premises acquired by
the said George P. Jenkins and Frank A. Susan, as tenants
in common, by deed from Edward J. Waring, et a. dated
June 30, 1952 and recorded among the Land Records of
said Charles County in liber P.C.M. No. 102 folio 328.

Together, with the buildings and improvements thereon
erected, made or being; and all and every, therights, aleys.
ways, waters, privileges, appurtenances and advantages,
to the same belonging, or in any wise appertaining.

To have and to hold the land and premises; above de-
scribed and mentioned, and hereby intended to be con
veyed; together with the rights, privileges, appurtenances
and advantages thereto belonging or appertaining unto
and to the proper use and benefit of the said the Potomac
Sand and Gravel Company, a District of Columbia Cor-
poration, its successors and assigns in fee-smple.

And the said George P. Jenkins, Mary B. Jenkins, Frank
A. Susan and Clarece Susan do hereby covenant that they
will warrant specially the property hereby granted and
conveyed, and that they will execute such further assur-
ances of said land as may be requisite.

Witness the hands and seals of said grantors.

GEORGE P. JENKINS (Seal)
MABY B. JENKINS (Sed)
FRANK A. SUSAN (Sed >
CLARECE SUSAN (Sed >
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PLAINTIFF'S EXHIBIT NO. 5
State of Maryland

Board of Review
o the
Department of Natural Resources

Contested Case No. 69-2

Potomac Sand & Gravel Company

Appellant
V.

Department of Water Resources
Appellee

DECISION AND OPINION OF THE
BOARD OF REVIEW

This is an appeal by Potomac Sand and Gravel Company
from a denial by the Department of Water Resources of a
permit to dredge in Mattawoman Creek between Matting-
ly's Wharf and the Route 225 Bridge in Charles County for
the purpose of removing sand and gravel. Appellant is the
owner of a large tract of land bordering Mattawoman
Creek, of which about 550 acres is marshland. Appellant's
plan of operation would leave about 250 acres of this marsh-
land undisturbed. The remaining 300 acres would be exca-
vated, resulting in a pool 15 to 20 feet in depth.

The property was acquired by Appellant on Decem-
ber 31, 1960, when it purchased all the assets of Smoot Sand
and Gravel Corporation who in turn had acquired it from
the Columbia Sand and Gravel Company and various
other prior owners. This chain of title into Appellant goes
back many years, and as early as 1934 Appellant's predeces-
sors in title had discovered that the area contained com-
mercially valuable sand and gravel. The evidence pre-
sented by Appellant indicates that both Smoot and Ap-
pellant acquired the land because of sand and gravel de-
posits. As early as 1936 Appellant's predecessors obtained
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authorization from the United States Corps of Engineers
to dredge for sand and gravel in the property, and exten-
sions of this authorization have continuously been obtained.
A request for further extension is now pending. Tests
made by Appellant or its predecessors indicate thai the
property contains about 1058 million tons of sand and
gravel, most or al of it in the marshland portion of th?
tract. During 1964 and the first part of 1965, Appellant re-
moved and sold 345601 tons of sand and gravel from the

property.

Appellant's evidence was that it, supplies 75"+ of the sand
and gravel used in concrete construction in the District ol
Columbia, about 10< of that used in Prince George's and
Montgomery Counties, and about 15' < of that used in the
Virginia portion of the Washington-Metropolitan area
From sources other than the subject property. Appelant
can obtain a four- to five-year supply of sand and gravel.
Appellant's testimony, uncontroverted by Appellee, was
that no other usable supply of sand and gravel is available
in the Potomac or its tributaries except those owned by
Appellant. According to Appellant's witnesses, elimination
of the source of sand and gravel supplied by Appellant will
cause substantial increase in construction costs for the
Washington-Metropolitan area, including Montgomery and
Prince George's Counties in Maryland.

The Department of Water Resources in its letter to Ap-
pellant of September 10, 1969, denying the permit, based
the denial on a finding that "the proposed project would
destroy large reaches and large acreage of wetlands, re-
gions which are of vital ecologica importance to the man
agement of the State's natural resources. It is the finding
of the Department of Water Resources that the action con
templated by the proposed dredging in Mattawoman Creek
would be detrimental to the best public interest.”

To support this finding Appellee produced witnesses at
the hearing before the Board who testified that in ther
opinion the silt and disturbance that would result from
Appellant's operation would affect the ecology of Matta
woman Creek. According to these witnesses this siltation
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and disturbance would damage early life stages of several
species of fish and might drive away or damage the habitat
of wood ducks and puddle ducks, which use the property
for a brood area, and bald eagles and ospreys which nest
and feed in the area; any of the larger life forms going
through the dredge pump would be killed. Appellee did
not define the amount of siltation causing its concern. An-
other of Appellee's expert witnesses said in regard to the
siltation that it would cause damage "to some degree” be-
cause it would be in addition to "natural forces'. In that
witness's opinion the problem is "preservation of the fluvial
character of the stream”.

A witness for Appellee, whose testimony has been given
close attention by the Board, said that Appellant's opera-
tions would affect 250 to 300 acres because of deepening.
now used as a brood area for ducks. Ospreys and bald
eagles now use the area <in numbers not disclosed by
Appellee) and might be adversely affected by the deepen-
ing of the feeding area and the disturbance of the dredging.
In the opinion of this witness there would be no beneficial
effects to wildlife as a result of this deepening, and the in-
crease in turbidity would adversely affect the food avail-
ability for wildlife. Whether these effects would be tempo-
rary or permanent is not clear from Appellee's case, and
the record is devoid of any evidence as to the quantity of
wildlife adversely affected or the relative importance of
this part of Mattawoman Creek to the ecologica web of
wildlife in this part of the Potomac.

Appellee says that Appellant's operations would have an
effect on the ecology, but the degree or importance of the
effect is not ascertainable from the record.

The Charles County Board of Parks and Recreation rec-
ommends the granting of the permit to Appellant by letter
of April 23, 1969, from Richard E. Slavin, Chairman"of Site
Acquisition Committee of that Board, to Director of De-
partment of Water Resources. According to this Charles
County Board's letter game and fish in Mattawoman Creek
are rapidly depreciating because of pollution, and the lake
which Appellant would create would improve the situation
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as a holding basin for fresh water, and at change of tides
would cause flushing action, reducing siltation of the chan-
nel and intrusion of pollution from the Potomac. The
Charles County Board believes the lake would be a vau-
able recreation site. Appellee produced no direct evidence
as to the matters advanced by the Charles County Board.
and we must give that Board's letter the weight due it as
a communication from a governmental body charged with
public responsibilities and jurisdiction in the subject area.

Appellant relies on its rights as a riparian owner to re-
move the sand and gravel under Article 27, Section 485
of the Annotated Code of Maryland, 1957 ed. The Appellee
challenges this position of Appellant, arguing that what-
ever rights Appellant had under said Section have been
extinguished or modified by Article 96A of the Maryland
Code and therefore a denial of a permit by the Department
of Water Resources acting under power granted by Article
96A is not limited by Section 485 of Article 27.

Appellant also relies on various other sources of rights
which it claims either give it the power to proceed in spite
of a denial of a permit by the Department of Water Re
sources or remove the situation from the jurisdiction of
the Department. These include the previous issuances of
a permit by the Federal Government which it is clamed
prohibits the State from acting contrary to the Federa
permit grant; the grant of a special exception under the
zoning ordinance of Charles County, Maryland, which was
litigated in favor of Appellant in the Circuit Court for
Charles County, which Appellant clams now constitutes
res judicata as to the right of Appellant; and Appelant
raises the point of an alleged constitutional protection of
its vested rights in the property based on the long period
of ownership in Appellant or predecessor companies in the
same business, its expenditures in acquiring the property
for its sand and gravel deposits and for explorations of
these mineral resources and the removal of sand and gravel
in 1964 and 1965. We find that it is not necessary to decide
any of these other purported sources of rights in the Ap-
pellant and do not herein rule on them.
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Section 485 of Article 27 has been held by the Court of
Appeals of Maryland to grant a license or privilege to
riparian owners, not existing except for the statute, to
dredge and carry away sand and gravel. This is a revoca
ble license and Appellee argues it has been revoked by
enactment of Article 96A.

The Board concludes that Article 96A has modified but
not revoked the license granted by Section 485 of Article
27. Reading the two statutes together, the Board is of the
opinion that Appellant retains its right to remove the sand
and gravel but must do so in accordance with authorized
and reasonable water quality protection provisions imposed
by Appellee and subject to appropriate conditions imposed
in accordance with any other applicable laws or regula-
tions. The Board finds that the Appellee was not justified
in denying the permit absolutely. It is the duty of the De-
partment of Natural Resources to develop such conditions
as the permit to Appellant as will reasonably assure com-
pliance with the various laws enacted by the State bearing
on the matter. Hopefully, this can be done with the co-
operation and assistance of Appellant.

This is a case of first impression so the Board remands
the matter to the Department of Natural Resources for
further action in accordance with this opinion without
gpecific instructions from the Board as to the particular
conditions or limitations of the permit. Appellant will, of
course, have the right of further appeal to this Board, if
it desires, as to the conditions and limitations imposed, if
any.

The Board wishes to note that it took into consideration
the letter in the record of July 23, 1969, from the Director
of the Department of Water Resources to Senator Wine-
land (Prince George's County) stating that Sec. 485 of
Article 27 confers the rights mentioned above to riparian
owners and therefore the Department's only authority is
to exercise control as to water quality. "Beyond that the
Department of Water Resources has no jurisdiction.” This
expression of departmental interpretation and policy has
been given weight by the Board in reaching its conclusion.
But, as noted above, the Board concludes that reasonable



E. 358

conditions may be imposed by the Department of Natural
Resources under any source of authority.

We believe the Department of Natural Resources should
not overlook the fact that other resources, such as sand
and gravel, are as much a part of the natural resources of
our State as wildlife. The Department must consider the
full array of facts, and the reasonableness of the grant or
denial of a permit or the conditions imposed on a permit
can be determined only by reference to al facts bearing
on the situation. Section 16 of Article 96A specificaly re-
quires this, but the evidence presented to the Board leaves
us unconvinced that the Department of Water Resources
gave sufficient weight to the advantages to the public of
the use of the sand and gravel deposits, or to the relative
advantages or disadvantages of the change in the ecology
and environment in the area that would result from the
exercise of the permit.

The Board remands the case to the Department of Na-
ural Resources to reconsider the issuance of the permit.
with reasonable conditions determined to be appropriate,
if any, in accordance with this decision and opinion of the
Board.

Mr. Gale moved that the Board of Review resolve that
the aforegoing Decision and Opinion be adopted by the
Board of Review at this regular meeting of February 2.
1970. Seconded by Mr. Higgins and passed.

The following members voted in the affirmative:
Mr. Benjamin P. Gale Mr. John W. Neumann
Mr. Edward H. Higgins Dr. Donad W. Pritchard
Mr. J. Neil McCardell Mr. Phillip S. Thompson

Mr. Wibberley did not cast his vote on the above resolu-
tion since he was not present during the formal hearing
of this case.

RALPH C. HAMMER,

Executive Secretary.
February 2, 1970.
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PLAINTIFF'S EXHIBIT NO. 7

House of Delegates

No. 1192, Enacted as Chapter 792,
Laws of Maryland 1971

By the Charles County Delegation—Environmental Matters

A BILL ENTITLED

AN ACT to add new Section 337A to the Code of Public
Loca Laws of Charles County (1969 Edition, being Arti-
cle 9 of the Code of Public Local Laws of Maryland),
titte "Charles County,” to follow immediately after
Section 337 thereof, and to be under the new subtitle
"Regulation of Dredging Operations,” to prevent dredg-
ing for sand and gravel and similar materials in Charles
County and to provide penalties for such dredging.

Section 1. Be it enacted by the General Assembly of
Maryland, That new Section 337A be and it is hereby added
to the Code of Public Loca Laws of Charles County (1969
Edition, being Article 9 of the Code of Public Local Laws
of Maryland), title "Charles County," to follow immedi-
ately after Section 337 thereof, and to be under the new
subtitle "Regulation of Dredging Operations." and to read
as follows:

Regulation of Dredging Operations
337A.

(@) It shall be unlawful to dredge for sand, gravel or
other aggregates or minerals, in any of the tidal waters
or marshlands of Charles County, providing that this sec-
tion shall not conflict with any necessary channel dredging
operation for the purposes of navigation.
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(b) Any person violating the provisions of this section
shall, upon conviction thereof, be punished by a fine of not
less than five hundred dollars ($500.00) nor more than
twenty-five hundred dollars ($2,500.00), providing further
that each day such offense continues shall be a separate
violation of this Section and subject to penalties thereof.

Sec. 2. And be it further enacted. That this Act shall take
effect July 1, 1971
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DEFENDANTS EXHIBIT E

April 16. 1971
Mr. John R. Capper. Deputy Director
Department of Chesapeake Bay Affairs
1825 Virginia Street
Annapolis, Maryland 21401

Dear Mr. Capper:

In response to your notice of public hearing in Case No.
71-96 — Potomac Sand and Gravel for a continued hearing
to dredge for sand and gravel in Mattawoman Creek near
Indian Head, | am asking Mr. Edward B. Bradley of our
Raeigh, North Carolina, fidd office to read the following
statement into the record at your hearing on April 20, 1971.

The Bureau of Sport Fisheries and Wildlife re-
viewed the permit application and examined the proj-
ect area. It was found that the area contains fish and
wildlife resources of significant value and that pro-
posed works could be expected to cause substantial
damage. The Department of Interior Regiona Co-
ordinator was so advised.

On January 27, 1971, the U.S. Department of Interior
Regional Coordinator, Boston, Massachusetts, wrote
the Baltimore District Engineer regarding the appli-
cation of Potomac Sand and Gravel for an extension
of time in which to complete dredging for sand and
gravel in Mattawoman Creek near Indian Head,
Charles County, Maryland. The letter pointed out fish
and wildlife and scenic values had been identified in
a Departmental letter of February 5, 1968. to the Dis-
tract Engineer.

The January 27 letter concurred in the findings of
the Bureau of Sport Fisheries and Wildlife and con-
cluded that continued dredging of Mattawoman Creek
and its marshes would seriously damage natural re-
sources having national significance. In view of the
Administration's policy to protect and improve the
quality of the Nation's environment, the Department
of the Interior recommended that permit extension on
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this project be denied. Copies of the letters cited
above are attached for inclusion in the record of this
hearing.

Sincerely yours,

(Sgd) LESTER E. SCHERER,

Acting Regional Director.
2 Attachments
BSF&W, Washington, D.C. (RB>
DRBS, Raleigh, N.C.

Jan. 27, 1971

District Engineer
Baltimore District
U. S. Army Corps of Engineers
P. O. Box 1715
Baltimore, Maryland 21203

Dear Sir:

This is in response to your August 25, 1970 letter con
cerning a request by the Potomac Sand and Gravel Com
pany for extension of time in which to complete dredging
for sand and gravel in Mattawoman Creek near Indian
Head, Charles County, Maryland. The work was originaly
authorized by a Department of the Army permit issued to
the Smoot Sand and Gravel Corporation on February 23.
1936.

Interior's comments on this application were submitted
in aletter dated February 5, 1968. Our letter identified the
fish, wildlife and scenic values of Mattawoman Creek and
its tidewater marshes and recommended that the applica-
tion be tabled until the Federal and State studies are com
pleted and appropriate recommendations are developed.

Our views on this application are reflected in the 196
Project Potomac Study. Mattawoman Creek is among the
high value areas recommended for preservation in this
study. Recent establishment of nearby Mason Neck Na
tional Wildlife Refuge makes the Mattawoman Cresk
marshes even more valuable as an adjacent waterfowl
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feeding area. This marsh complex is one of the best
estuarine units in the lower Potomac and, because of its
proximity to Washington, D.C. has excellent development
potential for wildlife oriented recreation.

Since the submission of our 1968 comments, there has
been an increase in public concern over destruction of our
Nation's estuarine resources. This has been demonstrated
by the authorization of a National Estuary Study and nu-
merous other legislative acts to protect the environment;
eg., The National Environmental Policy Act of 1969 and
The Environmental Quality Improvement Act of 1970.

We fedl that continued dredging of Mattawoman Creek
and its marshes would seriously damage natural resources
having national significance. In view of the Administra-
tion's policy to protect and improve the quality of the
Nation's environment the Department of Interior recom-
mends that permit extension on this project be denied.

Sincerely yours,

RICHARD E. GRIFFITH,

Regional Director,
Bureau of Sport Fisheries
and Wildlife.

for Mark Abelson,
Regional Coordinator.

February 5, 1968
Colond Frank W. Rhea
Baltimore District, Corps of
Engineers
U.S. Department of the Army
P.O. Box 1715
Baltimore, Maryland 21203

Dear Colone Rhea:

The Department of the Interior recommends that the
application for dredging sand and gravel in Mattawoman
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Creek near Indian Head, Maryland, be tabled until State
and Federal studies of the Potomac Estuary provide a
clearer basis for decision on an operation that could seri-
oudly affect the quality of the environment in this area.

The Interior Interdepartmental Task Force on the Poto-
mac considers this tidewater marsh area to be a sgnificant
environment asset in a fast-urbanizing part of the Potomac
Basin that is in need of such areas of open space having
natural scenic and wildlife values. Mattawoman Creek
is typical of Potomac Estuary lands which in general have
been recommended for conservation to maintain those
values.

The Department of the Interior is supporting legidation
to authorize the Secretary of the Interior in cooperation
with the States to inventory and study the Nation's estu-
aries and their natural resources with a view toward
activating conservation programs to preserve them. Con-
sideration is being given to recommending a cooperative
study by Maryland, Virginia, the District of Columbia, and
Federal agencies of the recreational values along the estu-
ary, with resultant recommendations to Congress within
two or three years.

As you know, the President has asked that conservation
of natural resources be given high priority in formulating
a comprehensive plan of development for the Potomac
Basin. Federal and State agencies participating in the
Project Potomac study have put forth a concerted effort to
develop a plan which can serve as a conservation model for
the entire nation. o

The Maryland Department of Forests and Parks has
identified the Mattawoman Creek Valley as a potentia
State Park to be connected with Smallwood State Park.
The Department is concerned over the detrimental efects
which a dredging operation would have upon the Creek
Valley environment, and has informed us that it objects
to the application. We believe that the State's interest and
plans here should be fully supported by the Department
of the Interior.
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The proposed dredging-in Mattawoman Creek will have
serious harmful effects on one of the finest examples of
Freshwater marsh in the Potomac River Basin.

That portion of Mattawoman Creek which will be -
fected by the proposed sand and gravel mining operation
supports high quality fish and wildlife resources. Wildlife
resources found in the marsh and adjacent swamp include
a variety of game birds and animals including deer,
squirrel, and several species of migratory waterfowl.
Studies conducted by Federal and State fish and wildlife
agencies have shown that this area supports one of the
largest concentrations of nesting wood ducks in the State.
Mallards aso use the marsh for nesting and rearing pur-
poses. Hunting pressure for these species plus black duck,
pintail, and teal is high and hunter success is excellent.
This area also affords habitat for other bird life including
osprey and several species of herons and egrets. In addition,
several bald eagles have been observed in the general
project area.

Fishery resources in Mattawoman Creek are of good to
excellent quality and consist primarily of chain pickerel,
largemouth bass, bluegill, and crappie. In addition, anadro-
mous runs of alewife, branch herring, and yellow perch
utilize the stream as a spawning and nursery area.

Both resident and anadromous species are heavily
utilized by sport fishermen. In fact, Mattawoman Creek
is regarded as one of the finest fishing streams in the lower
Potomac Basin.

Mattawoman Creek is aso endowed with outstanding
scenic amenities which add to the recreation potential of
the Potomac Basin. The proposed dredge area is unique
in that it contains the rare native lotus, Nelumbo Lutea, a
plant noted for the size and beauty of its flower. To the
best of our knowledge, this is the only area in Maryland
where this beautiful aquatic plarit is found growing in its
natural environment.

Sand and gravel mining bperations considered under this
permit will have serious adverse effects on scenic values
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plus fish and wildlife resources in the area. Dredging to a
depth of 30 feet will destroy aguatic vegetation and in
vertebrate organisms utilized as food by ducks and wading
birds, thus reducing the productivity of the habitat and its
overall values to wildlife. The disturbance factor asso-
ciated with dredging activities could also cause bald eagles
to abandon the area. In addition, proposed dredging will
have a detrimental impact on resident and anadromous
fish populations by destroying shallow water spawning and
nursery habitat. Furthermore, high turbidities and slta
tion associated with dredging will temporarily affect stream
ecology and productivity in downstream areas by dis
rupting spawning activities and causing suffocation of eggs
and young fish. Although current plans call for returning
dredged material to the original borrow area, the damages
to marsh habitat are expected to be significant and any
recovery toward predredging conditions would be very
dow. The net effect of this dredging will be a reduction
in the habitat's productive capability and a loss of fishing
and hunting opportunity.

In summary, the proposed dredging in Mattawoman
Creek will not only seriously damage highly significant
fish and wildlife habitat, but will also be incompatible with
the objectives of Project Potomac and plans to establish a
State Park in the Valley. State conservation agencies, in-
cluding the Departments of Natural Resources, Forest and
Parks, Game and Inland Fish, and Chesapeake Bay Affars
have objected to this permit. As a result, the Maryland
Board of Public Works has informed you of its objection
to the issuance of this permit.

In conclusion, the Department of the Interior recom-
mends, as noted above, that this application be tabled until
the Federal and State studies are completed and appro-
priate recommendations are developed.

Sincerely,

MARK ABELSON,
Regional Coordinator.
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April 16, 1971

Mr. John R. Capper
Deputy Director
Department of Chesapeake Bay Affars
1825 Virginia Street
Annapolis, Maryland 21401

Dear Mr. Capper:

In response to your notice of public hearing on Case
No. 71-97 — Potomac Sand and Gravel to dredge for sand
and gravel between Hallowing Point and Sycamore, | am
asking Mr. Edward B. Bradley of our Raleigh, North Caro-
lina, field office to read the following statement into the
record a your hearing on April 20, 1971.

The Bureau of Sport Fisheries and Wildlife re-
viewed the permit application and found that the
proposed work will be very damaging to highly valued
fish and wildlife resources. The Mason Neck National
Refuge, a Virginia State park, and a regional park
have been established on the peninsula just north of
the area to be dredged. The river bottoms to be
dredged are an important adjunct to the Mason Neck
National Wildlife Refuge, Wildlife resources in the
area consist primarily of migratory waterfowl which
are seasonally present in large numbers and utilize
the waters for roosting and resting purposes and the
shallow bottoms for feeding. Black ducks and wood
ducks utilize the wetland portions of the refuge for
nesting and broodrearing. The Mason Neck Refuge
was established primarily to provide sanctuary and
habitat for the endangered southern bald eagle. The
proposed dredging could have significant effects on the
food resources of eagles on and in the vicinity of the
refuge.

Black ducks and mallards also use the open waters
of the area to be dredged. Scaup, ruddy ducks, canvas-
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backs, and redheads are the principal species of diving
ducks that feed on the open water shallow bottoms.
Our investigations of the area indicate that the soft
bottoms are rich in organic materials which contain
organisms such as midge larvae, large thin shelled
clams, and Rangia claims, important foods of ducks.

The proposed dredging at Mason Neck will seri-
ously damage highly significant fish and wildlife
habitat and will be incompatible with the Depart-
ment's objectives for use of the Nation's river and
plans to maintain Mason Neck as an unspoiled natural
area. Therefore, the Bureau of Sport Fisheries and
Wildlife objects strongly to the proposed dredging.
The concern of the Bureau of Sport Fisheries and
Wildlife was explained in some detail in a letter of
November 4, 1970, to Regional Director of the Federal
Water Quality Administration, who was at that time
acting for the Interior Coordinator. The Bureau's
views were upheld by the Department and on January
27, 1971, the U.S. Department of the Interior Regiona
Coordinator, Boston, Massachusetts, wrote the Balti-
more District Engineer regarding the application of
Potomac Sand and Gravel to dredge about 1,300 acres
in the Potomac River between Hallowing Point and
Sycamore. In view of the resource values that would
be destroyed, the Department of the Interior recom-
mended that the permit be denied.

Copies of the above referenced letters are provided for
inclusion in the record of this hearing.

Sincerely yours,

(Sgd) LESTER E. SCHERER,
Acting Regional Director.

2 Attachments

cC:

BSF&W, Washington, D.C. (RB)
DRBS, Raleigh, N.C.
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Jan. 27. 1971
District Engineer
Baltimore District
U. S. Army Corps of Engineers
P. O. Box 1715
Baltimore, Maryland 21203

Dear Sir:

The permit application of Potomac Sand and Gravel
Company dated August 27, 1970 has been reviewed by
Interior agencies and found to be in direct conflict with the
Administration's policy to maintain, protect and improve
the quality of the environment.

The applicant proposes to dredge about 1,300 acres in the
Potomac River between Hallowing Point and Sycamore
Point to a depth of approximately 50 feet below mean low
water. Approximately 5 million tons of sand and gravel
will be removed and the waste materials will be returned
to the dredged area.

The proposed project area lies adjacent to the Mason
Neck Peninsula. On the peninsula, just north of the area
to be dredged, there is a Virginia State Park, a regional
park, and the newly established Mason Neck National
Refuge. The extensive natural area, just 18 miles from
the District of Columbia, has been preserved as recom-
mended in the Department of the Interior's report. The
Nation's River.

The proposed sand and gravel dredging project will have
serious adverse effects on fish and wildlife resources in the
project area and aso will destroy the esthetic values of
the area. Dredging operations will destroy mollusks and
other bottom food organisms utilized by waterfowl and
will reduce the amount of shallow water spawning and
nursery habitat used by anadromous fish populations.
Craney Island, an important bird roosting site, will also
be lost to the project. The high bluffs which occur along
the banks of the Potomac are subject to erosion. It is ex-
pected that proposed deepening of the river to a depth of
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50 feet will accelerate natural erosion and lead to actual
loss of land area in the refuge and State and regional parks.

In view of the resource values that would be destroyed
by the proposed project, the Department of the Interior
recommends that this permit be denied.

Discussion leading to the above recommendation is con-
tained in the attached report by the Bureau of Sport
Fisheries and Wildlife.

Please inform us of the fina disposition of this permit
application.

Sincerely yours,
RICHARD E. GRIFFITH,

Regiona Director,

Bureau of Sport Fisheries and
Wildlife.

for Mark Abelson,
Regional Coordinator.

November 4, 1970
Regional Director
Federal Water Quality Administration
918 Emmet Street
Charlottesville, Virginia 22901

Dear Sir:

The Bureau of Sport Fisheries and Wildlife has reviewed
the notice of application for a Department of the Army
permit issued by the Baltimore District, Corps of Engineers,
NABOP-P (Potomac Sand and Gravel Company) 6, dated
August 27, 1970. The applicant has requested a permit to
dredge for sand and gravel in the Potomac River at Craney
Island, Charles County, Maryland. The following com-
ments are submitted in accordance with the Fish and Wild-
life Coordination Act (48 Stat. 401, as amended; 16 U.SC.
661 et seq.).
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The proposed project provides for dredging about 1300
acres in the Potomac between Hallowing Point and Syca
more Point to a depth of approximately 50 feet below mean
low water. About 5 million tons of sand and gravel will
be removed while waste materials will be returned to the
dredged area.

The proposed project area lies adjacent to the Mason
Neck Peninsula. On the peninsula, just north of the area
to be dredged, there is a Virginia State Park, a regional
park, and the Bureau's newly established Mason Neck
National Refuge. This extensive natural area, just 18 miles
from the District of Columbia, has been preserved as recom-
mended in the Department of the Interior's report, The
Nation's River. The Bureau plans to maintain the 245
acres of marshes and the Eagle Creek drainage, where
eagles roost, as a sanctuary and restrict public use to the
uplands. Nature trails will lead to points at the edge of
the marsh for wildlife observation.

The Potomac is heavily enriched with nutrients entering
the river from the metropolitan area and algal blooms often
cover much of the surface area in the warm months. Resi-
dent fish in the project area include freshwater species
such as eatfishes, carp, and gar. Anadromous fish using the
area include blueback herring, alewife, American shad,
hickory shad, white perch, and striped bass. Although
there is an extensive seasonal commercia fishery for the
anadromous species, sport fishing activity is low due to
limited access and the polluted condition of the river.

The river bottoms to be dredged are an important ad-
junct to the Mason Neck National Wildlife Refuge, and
wildlife resources in the area consist primarily of migra-
tory waterfowl which are seasonally present and utilize
the waters for roosting and resting purposes and the shal-
low bottoms for feeding. Black ducks and mallards also
use the open waters of the area to be dredged. Scaup,
ruddy ducks, canvasbacks, and redheads are the principal
species of sea ducks that feed on the open water shallow
bottoms. Our investigations of the area indicate that the
soft bottoms are rich in organic materials which contain
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organisms such as midge larvae, large thin shelled clams,
and Rangiaclams. Because of their small size, Rangia clams
are an important food of diving ducks.

The Mason Neck marshes are freshwater tidal marshes
intersected by three tidal creeks. Waterfowl food produc-
tion on these low marshes is excellent because of the abund-
ance of such food plants as wild rice, arrow arum, smart-
weed, and pickerelweed. Puddle ducks make extensive
winter use of the marsh area while wood ducks, black
ducks, and mallards also nest in the area. When inspect-
ing these marshes, about a thousand ducks were observed
with mallards, black ducks, wood ducks, pintails, bad-
pates, and teals the most common species.

The proposed sand and gravel dredging project will have
serious adverse effects on fish and wildlife resources in the
project area and also will destroy the esthetic values of
the area. Dredging to a depth of 50 feet will destroy moal-
lusks and other bottom organisms utilized by waterfowl.
Surveys conducted at other deeply dredged borrow areas
have shown that even after 6 years the once productive
shallow bottoms have remained deep holes that have filled
with soft anerobic mud that is almost completely devoid
of bottom fauna. Dredging will destroy Craney Island, a
small island in the work area. Thisisland is an important
bird roosting site and islands of this type are very few in
the Potomac. The disturbance factor associated with dredg-
ing so near the wildlife sanctuary will seriously degrade
the value of the refuge and parks as a scenic natural area
The proposed dredging will also have a detrimental im-
pact on anadromous fish populations by destroying the
shallow water spawning and nursery habitat.

High bluffs occur along the banks of the Potomac be-
tween Sycamore Point and High Point on Mason Neck.
Currents in the Potomac are such that these banks are
eroding. It is expected that proposed deepening of river

! Assateague Ecological Studies. Report No. 1. A preliminary
Report to the National Park Service by the Natural Resources In-
stitute — University of Maryland, dated October 1969.
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bottoms to depths of 50 feet will accelerate this rate of
erosion and incur actual loss of land area in the refuge
and State and regional parks.

High turbidities and siltation associated with dredging
will temporarily affect stream ecology and productivity
by disrupting spawning activities and causing suffocation
of eggs and young fish. Although plans call for returning
unwanted dredge materials to the original borrow area,
high turbidities and sedimentation are expected to ad-
versely affect the shallow waters and marshes of the ad-
joining refuge. This project could take years to complete
and as long as turbidities due to dredging prevail, it will
be impossible for submerged aquatic plants to return to
the Potomac even if algal blooms are controlled by ade-
guate sewage treatment in the future. Only a few inches
of sediment accumulation could change the productive
low marsh on the refuge into a relatively unproductive
high marsh. Losses of areas that produce natural foods
for waterfowl would be particularly detrimental to the
development of the Mason Neck National Wildlife Refuge,
since land in the area does not lend itself to agricultural
production of food for waterfowl.

In conclusion, the proposed dredging at Mason Neck
will seriously damage highly significant fish and wildlife
habitat and will be incompatible with the Department
objectives for use of the Nation's river and plans to main-
tain Mason Neck as an unspoiled natural area. Therefore,
the Bureau of Sport Fisheries and Wildlife recommends
E)haéthizdapplication for a Department of the Army permit

e denied.

Please advise us of the Corps action on this recommen-
dation.

Sincerely yours,

C. EDWARD CARLSON,
Regiona Director.
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Central Atlantic Environmental Service
Maryland State Wetland Hearing
On
Potomac Sand and Gravel Applications
in
Charles County, Maryland

April 20, 1972, Tuesday

New Charles County Public Library, La Plata (Route 6
and Garrett Avenue)

9:30 A.M.—Cas=No. 71-96 — Potomac Sand and Gravel
for a continued hearing to dredge for sand
and gravel in Mattawoman Creek near
Indian Head.

130 P.M.—Case No. 71-97 — Potomac Sand and Gravel
to dredge for sand and gravel between
Hallowing Point and Sycamore.

DEFENDANTS EXHIBIT G

Commonwealth of Virginia
State Water Control Board

August 2, 1971
Mr. J. Gary Gardner, Director
Technical Programs
Environmental Protection Agency
Water Quality Office
918 Emmet Street
Carlottesville, Virginia 22901

Dear Mr. Garner:

Subject: Public Notice dated 27 August 1970
NABOP-P (Potomac Sand & Gravel
Company) 6

This is in regard to the subject public notice concerning
the proposed project by Potomac Sand & Gravel Company
to dredge for sand and gravel at Craney Island, Maryland.
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We have enclosed a copy of our letter of July 14, 1971
to Mr. David A. Parker of Potomac Sand & Gravel Com-
pany.

We wish to remain on record as objecting to the project
as presently proposed and requesting a public hearing in
accordance with Section 21<b) (2) of Public Law 91-224
should there be any further consideration given the pro-
posd in the future.

Very truly yours.

A. H. PAESSLER.

Executive Secretary.
LAB/jgm
Enclosure
cc. Colond W. J. Love
Potomac Sand & Gravel Company

Commonwealth of Virginia
State Water Control Board

July 14, 1971
Mr. David A. Parker
Potomac Sand & Gravel Company
3020 K Street N.W.
Washington. D. C. 20007

Dear Mr. Parker:

Thisisin regard to the letter of May 19. 1971 concerning
your proposed dredging project for sand and gravel in the
Potomac River at Craney Island.

When the proposed project was brought to the attention
of the Board at their recent meeting, reference was made
to a new Maryland State law prohibiting dredging for pur-
poses of obtaining sand and gravel and similar materials
in Charles County, Maryland, location of the proposed
project.

Since the Maryland L egislature with concurrence of Gov-
ernor Mandel has passed alaw making it unlawful to dredge
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in Charles County, as stated above, further action on our
part would not be appropriate at this time.

Very truly yours,

A. H. PAESSLER,

Executive Secretary.
LAB/eem/clm
cc. J. Gary Gardner, Environment Protection
Agency
Governor's Council on the Environment
Marvin M. Sutherland, Department of Con-
servation and Economic Development
Virginia Institute of Marine Science

Commonwealth of Virginia
State Water Control Board

November 25, 1970
Mr. J. Gary Gardner
Director, Operations Office
Federal Water Quality Administration
Middle Atlantic Region
918 Emmet Street
Charlottesville, Virginia 22901

Dear Mr. Gardner:

This is to acknowledge receipt of your letter of October
1, 1970, and to respond in accordance with our respons-
bility, as assigned by Governor Holton, under the provi-
sions of the Water Quality Improvement Act of 1970.

We have coordinated with several other State agencies
to request studies and thereby to obtain information con
cerning the anticipated effects of the proposed dredging
project by Potomac Sand & Gravel Company in the Po-
tomac River between Sycamore Point and Hallowing Point.
Accordingly we submit the following comments:

1. The proposed dredging areas is a spawning aea
for several species of commercial fish. The spawn-
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ing season includes the months of April and May
and probably the last two weeks of March. Nai-
urally, we are concerned that this project would
be detrimental to fish spawning here. Such effect
would be “pollution” as provided in Section 62.1-
443 of the State Water Control Law. The perti-
nent part of the definition in the Law is as follows:
"Pollution means such alteration of the physical,
chemical or biological properties of any Sate
waters as will or is likely to create a nuisance or
render such waters (a) harmful or detrimental or
injurious to the public health, safety or welfare, or
to the health of animals, fish or aquatic life."

. The charted mean low water depth within the
waters of Virginia in the cove between Sycamore
Point and Hallowing Point is two to five feet.
Should dredging to 50 feet below mean low water
take place aong the Virginia-Maryland boundary
in this area, it is very obvious that a serious ero-
sion of Virginia bottom would occur. We fed that
no dredging near the Virginia boundary should be
permitted within the six feet contour, at a mini-
mum, to prevent erosion and physical alteration of
Virginia bottom in the area. If physical alteration
of Virginia bottom does occur from erosion, or
from redeposit of sediment due to the proximity of
the dredging, water flow and water quality would
be affected.

. The close proximity of dredging to Virginia waters
between Sycamore Point and Hallowing Point will
result in sedimentation and turbidity affecting the
desirability of swimming, boating, and water ski-
ing. Such result contravenes Virginia water qual-
ity standards.

. The National Wildlife Refuge and the Northern
Virginia Regional Park Authority are located in
the immediate vicinity of the proposed dredging
project. The area has been selected due to the
abundance of natural habitat conducive to produc-
tion and exhibition of wildlife. If redeposit of sedi-
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ment occurs, reducing the water depth along the
shoreline in this refuge and park area, a serious €-
fect upon feeding shallows for waterfowl will re-
sult.

5. The preservation of Mason Neck is a key recom-
mendation of the President's Potomac Valley Task
Force, and of the Potomac Estuary Study, com-
pleted by the Department of Interior, Bureau of
Outdoor Recreation, in 1970. Development plans
for the area will incorporate maximum conserva-
tion of natural habitat and scenic qualities, with
relatively small areas developed for intensive rec-
reational use. Dredging must not be allowed to ad-
versely affect these plans.

If view of the above comments, the State Water Con
trol Board, as authorized under Public Law 91-224, Sec-
tion 21 (b) (2), hereby requests that a public hearing be
scheduled relative to the dredging as proposed by Potomac
Sand & Gravel Company in the Corps of Engineers Public
Notice dated August 27, 1970. In accordance with the
comments above, we believe the proposed dredging will
violate Virginias water quality standards and we ob-
ject to the project as proposed.

Sincerely,

Origina Signed by
A. H. PAESSLER,
Executive Secretary.
LAB/clm
cc: Colonel W. J. Love, Baltimore District,
Corps of Engineers
Department of Conservation & Economic
Development
Virginia Institute of Marine Science
Commission of Outdoor Recreation
Governor's Council on Environment
Marine Resources Commission
Mr. Norman Cole, Chairman, SWCB
Mr. W. H. Singleton, Board Member, SWCB
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IN THE

Court of Appeals of Maryland

SEPTEMBER TERM. 1972

No. 35 (Adv.)

POTOMAC SAND AND GRAVEL COMPANY,

Appellant,
V.

GOVERNOR OF MARYLAND, ET AL,
Appellees.

APPEAL FROM THE CIRCUIT COURT FOR ANNE ARUNDEL
COUNTY (MATTHEW S. EVANS. Judge)

BRIEF OF APPELLANT

STATEMENT OF THE CASE

This is an Appeal from a Decree of the Circuit Court for
Anne Arundel County (Honorable Matthew S. Evans,
Judge) in a suit by Appellant seeking declaratory and in-
junctive relief against the Governor, State's Attorney for
Charles County, Sheriff for Charles County and Superin-
tendent, Maryland State Police. The Court ruled that
Chapter 792, Laws of Maryland, 1971, enacted during the
1971 Session of the Maryland General Assembly as H.B.
1R effective July 1, 1971 ("Chapter 792" or "the Act")
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is constitutional. The opinion of Judge Evans upon which
the Decree was based may be found at E. 35.

The Court held that Chapter 792 does not deprive Appd-
lant of property without due process of law; does not deay
Appellant equal protection of the laws; does not take Ap-
pellant's property for a public use without just compensa
tion; is not a special law on a subject for which provison
has been made by an existing general law in violation of
Articlelll, Section 33 of the Constitution of Maryland; ad
does not subject Appellant to criminal prosecution under
a penal statute the terms of which are so vague and in-
definite as to be uncertain in their meaning and a denid of
due process of law.

QUESTIONS PRESENTED
1. Whether Chapter 792 deprives Appellant of rights
guaranteed to it by the Fourteenth Amendment to the
Constitution of the United States and Article 23 of the
Declaration of Rights of the Constitution of Maryland in
that it denies Appellant due proces of law.

2. "Whether Chapter 792 constitutes the taking of Ap
pellant's property for public use without compensation in
violation of Article Ill, Section 40 of the Constitution of
Maryland, Article 23 of the Declaration of Rights of the
Constitution of Maryland and the Fourteenth Amendment
to the Constitution of the United States.

3. Whether Chapter 792 is a special law on a sugjet
for which general legislation has been enacted thus vida-
ing Article 111, Section 33 of the Constitution of Maryland.

STATEMENT OF FACTS

This action was instituted by Appellant, a Didrict of
Columbia corporation. For many years, Appellant and its
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predecessors have been engaged in the business of dredging
sand and gravel in Maryland and Virginia. The product
Is mined from deposits found in land owned by Appellant
or from the beds of waters adjoining that land. Appellant
is the record owner of three parcels of land in Maryland:

1. The Mattawoman Tract consisting of in excess

of 1100 acres on Mattawoman Creek, Charles County,
Maryland.

2. The Greenway Tract consisting of a strip of land
ninety feet wide and a second strip five feet wide
bordering the Potomac River in Charles County.

3. Craney Island in the Potomac River in Charles
County. The deed conveying title indicates the island
is about 20 acres in size. However, no more than 1
acre of land usually is above water. Deeds to the prop-
erties were introduced into evidence as Plaintiff's Ex-
hibits Nos. 1 and 2 (E. 336, 347).

Appellant acquired all three properties in 1961 together
with all of the operational equipment of the Smoot Sand
and Gravel Company (hereinafter referred to as Smoot)
(E. 73). Smoot had operated continuously in Maryland
gnce about 1905 (E. 73). In 1964 Paintiff purchased 84
additional acres next to the Mattawoman Tract. A deed to

that property was introduced into evidence as Plaintiff's
Exhibit No. 3 (E. 349).

Appellant was created solely as successor in interest to
Smoat to conduct dredging for sand and gravel on its prop-
ety and in the bed of the Mattawoman Creek and the
Potomac River ( E. 75-76). Although other forms of dredg-
ing are carried on in Maryland and navigational dredging
hes been conducted for over 100 years, Appellant is the
only company in Charles County presently commercialy
"lining sand and gravel by dredging (E. 84-85, 186, 301).
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While the Potomac River is for the most part open water
with shallows near such points as Craney Island, Mata
woman Creek is bordered by dense foliage and a broad wet
shoreline. Dredging has been conducted by Plaintiff on the
Greenway Tract and in areas of the Potomac River aon
tiguous to it. Charles County owns the bed of the Patomec-
River adjacent to its shore to the low tide mark on the
Virginia shore. Consequently, all Appellant's present ad
proposed dredge sites are in Charles County.

Appellant currently operates at Greenway under a permit
granted by the United States Army Corps of Engineers i E
104). Approva for this permit is required from the De
partment of the Interior which submits the permit to the
Federal Water Quality Administration, the Fish and Wild
Life Service, the National Park Service, and the Bureau of
Outdoor Recreation for approval. Comment from the gat+
eral public is also required. The application for a Caps
permit is aso submitted for approval to the Maylad
Board of Public Works, the Maryland Department of Na
tural Resources, the Maryland Department of Water Re
sources, the Maryland Department of Game and Inad
Fish, the Maryland Department of Public Health and the
Maryland Department of Forests and Parks. A sgpaae
permit for dredging may be issued by the Maryland De
partment of Water Resources after critical comment is
requested from the Maryland Department of Game ad
Inland Fish, the Maryland Department of Public Hedth,
the Maryland Department of Forests and Parks, the lo
county commissioners and the general public. A schemic
diagram of these permits was introduced into evidence as
Plaintiff's Exhibit No. 4 (E. 351).

In 1970, the Maryland General Assembly enacted Crgp
ter 241, Laws of Maryland, 1970 (Art. 66C, Sees. 713731
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Annotated Code Maryland, 1970 Replament Volume) titled
"Natural Resources" subtitled "Wetlands" (the "Wetlands
Act"). This Act distinguishes between State Wetlands, i.e.,
lands under navigable waters below mean high tide &-
fected by the regular rise and fall of the tide, and private
wetlands, i.e, lands not considered State Wetlands border-
ing on or lying beneath tidal waters which are subject to
regular or periodic tidal action and support aquatic growth.
The Wetlands Act prohibits, with certain exceptions, any
dredging and filling on State Wetlands except under a
license issued by the Board of Public Works. Consultation
on any license application is had with interested federal,
state and local agencies and the Secretary of Natural Re-
sources prepares a report indicating whether or under
what terms the license should be granted. After a loca
hearing, the Board of Public Works decides on the basis
of the ecological, economic, developmental, recreational
and aesthetic factors presented if the license should be
issued and upon what terms.

Private wetlands will be subject to regulation after all
such lands in Maryland are inventoried. These regulations
will be established after a hearing is held and any person
who believes that these rules improperly restrict the use
of his property may seek relief through the courts. The
inventory of private wetlands is not yet complete.

Appellant filed an application for a permit under the
Wetlands Act and hearings into the application were held
in December, 1970 and April, 1971 (E. 110-111). During the
interim between the two hearings, the Maryland General
Assembly passed Chapter 792 of the Laws of Maryland,
1971 (Art. 9, Sec. 337A, Code of Public and Loca Laws of
Maryland) (E. 359).

"(a) It shall be unlawful to dredge for sand, gravel
or other aggregates or minerals in any of the tidal
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waters or marshlands of Charles County, providing
that this section shall not conflict with any necessary
channel dredging operation for purposes of navigation.

"(b) Any person violating the provisions of this
section shall, upon conviction thereof, be punished by
afine of not less than Five Hundred < $500.00) Dallars
nor more than Twenty Five Hundred ($2,500.00 > Dd-
lars providing further that each day such offense aon
tinues shall be a separate violation of this Section ad
subject to the penalties thereof."

The statute became effective July 1, 1971. However, its
enforcement was restrained pending disposition of this
action (E. 9, 33, 34, 35, 55).

Appellant now dredges only in the Greenway Tract in
the Potomac River. Dredging of this area was 90 percent
complete at the time of trial, October 13, 1971 (E. 791. In
the event Chapter 792 is held to be unconstitutional, dredg-
ing at Craney Island or Mattawoman will not be permitted
unless Appellant obtains all of the permits set forth above
Appellant pays State taxes on all three properties (E. 80.

ARGUMENT
l.

CHAPTER 792 VIOLATES THE FOURTEENTH AMENDMENT OF
THE CONSTITUTION OF THE UNITED STATES AND ARTICLE 23
OF THE DECLARATION OF RIGHTS OF THE CONSTITUTION OF
MARYLAND IN THAT IT DENIES APPELLANT DUE PROCESS OF
LAW.

Due process, also caled the "law of the land" (Artides
19 and 23, Declaration of Rights of Maryland), is the comer
stone protection for the freedoms which citizens of this
country enjoy. It covers the sub-categories of procedura
and substantive due process and statutory vagueness ad
is closely related to the guarantee of equal protection of
law also found in the Fourteenth Amendment to the United
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States Constitution. No comprehensive definition of due
process has ever been formulated. Historical discussion
may be found in Murray's Lessee v. Hoboken Land Com-
pany, 59 U.S. 272 (1855). See also the discussion by Justice
Bradley in Davidson v. New Orleans, 96 U.S. 97 (1877).

The most common definition of due process is stated in
Nebbia v. State of New York, 291 U.S. 502, 525, 54 S. Ct. 505
(1933):

"The Fifth Amendment in the field of federal activ-
ity and the Fourteenth, as respects state action, do not
prohibit governmental regulation for the public wel-
fare. They merely condition the exertion of the ad-
mitted power, by securing that the end shall be accom-
plished by methods consistent with due process. And
the guarantee of due process, as has often been held,
demand only that the law shall not be unreasonable,
arbitrary or capricious, and the means selected shall
have areal and substantial relation to the object sought
to be attained. It results that a regulation valid for one
sort of business, or in given circumstances, may be in-
valid for another sort, or for the same business under
other circumstances, because the reasonableness of
each regulation depends on relevant facts."

Thus, precedents are of limited value to a decision of this
type, for the decision depends on facts and circumstances
which will almost certainly vary from case to case. The
lower court correctly stated that ". . . thefirst consideration
is whether the statute is a taking by eminent domain re-
quiring compensation, or a regulation of use under the State
police powers" (E. 45). It then held that Chapter 792 is a
regulation of use, not a taking by eminent domain. Actu-
aly, Appellant's property is taken by the Act in the sense
that about 30% of its Mattawoman tract is privately held
wetlands (E. 114). However, even if the Act did not con-
stitute a taking, its effect, as a purely regulatory measure,
would be equally unconstitutional.
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Appellees contend Chapter 792 is a reasonable exercise
of the State's police power. The lower court agreed citing
as its primary authority Goldblatt v. Town of Hempstead,
369 U.S. 590, 82 S. Ct. 987 (1962) (E. 45) and adopted the
test stated in Lawton v. Seele, 152 U.S. 133, 14 S, Ct. 49
(1894) which upheld constitutionality if it was determined:

1. That the public interest is served.

2. That the means adopted are reasonable in serving
that public interest.

3. That the means adopted do not unduly oppress
individuals (E. 47).

These standards have been further refined in Maryland
in Pocomoke City v. Oil Company, 162 Md. 368 (1932) ad
approved in later cases [See La Rogue v. County Commis-
sioners, 233 Md. 329, 337 (1963)] as follows:

"1. That restrictions imposed by the State or some
Agency of the State upon the use of private property
cannot be justified under the police power unless they
are reasonably necessary for the adequate protection
of the public welfare, safety, health, comfort, or mords

2. That whether such restrictions are reasonable in
fact is a judicial question;

3. That when imposed by competent legidative ar
thority, the burden of proof in any such inquiry is upon
him who challenges their validity (citations omittedi;
and

4. When they are reasonably necessary for the ade
guate protection of the public welfare, safety, hedth,
morals, or comfort, such restrictions will be regarded
as valid exercise of the police power until they con
travene some express constitutional prohibition.” i BEm
phasis supplied.) 233 Md. at 337.

Under these tests a legislative enactment which im
pinges on the right of an individual to conduct a legitimate
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business enterprise must in some manner advance the wel-
fare of society as a whole. Due process initially requires
a reasonable connection between a statutory restriction
and the public welfare. Here there is no such connection.
Chapter 792 totally outlaws Appellant's business without
in any way protecting society or the public welfare.

Grossman v. Baumgarten, 242 N.Y.S. 2d 910 (1963) in-
volved a challenge of a regulation prohibiting tattooing.
There, the Court said at p. 916:

"Under special and limited circumstances, the police
power is broad enough to encompass the prohibition
of an art, business or calling. But it cannot be gain-
said that in a society like ours where individual enter-
prise is the essence of constitutionally protected lib-
erty, we must look with specia care at the enactment,
whether legislative or administrative, which prohibits
the exercise in an otherwise lawful calling. Certainly,
prohibition of an activity should not be upheld where
a regulation of it would serve the same public good."

Though the case was reversed on its facts, Grossman v.
Baumgarten, 271 N.Y.S. 2d 195 (1966), this reasoning has
been reiterated. Garden Spot Market v. Byrne, 378 P. 2d
220 (Mont. 1963). In the case of A & H Transport. Inc. v.
Mayor, etc. of Baltimore,, 249 Md. 518 (1968) it was stated
that a determination of reasonableness entails consideration
of:

1. The scope and extent of the situation that the

legislature is trying to alter.
2. The rights harmed by the act.

3. The availability of other effective but less re-
strictive remedies.

The Supreme Court in Goldblatt v. Town of Hempstead,
3D U.S. 5%, 82 S. Ct. 987 (1962), a decision relied upon by
the lower Court, recognizes this rule:
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"To evaluate its tan ordinance prohibiting further
pit excavation] reasonableness we therefore need to
know such things as the nature of the menace against
which it will protect, the availability and effectiveness
of other less drastic protective steps, and the loss which
appellants will suffer from the imposition of the ordi-
nance" Id., 269 U.S. at 595, 82 S. Ct. at 990 (Emphasis
supplied).

As stated in Moore v. Thompson, 126 So. 2d 543, 550 (Fla
1960): "The power to regulate does not encompass the
power to prohibit”.

Chapter 792 is a total prohibition. It prohibits a legiti-
mate business which has been carried on by Appellant since
1961 and by Appellant's predecessor since 1905. If en-
forced it will put Appellant out of business in Charles
County (E. 95), and, as Appellant's present and proposed
dredge sites are al in Charles County, it will completely
close Appellant's business in Maryland. The rule is plain
that where regulation will suffice, a total prohibition is
unconstitutional.

Here thereis not just the potential for achieving the same
protection through regulation. The State has enacted regu-
lations which fully protect the public and completely avoid
any possible detrimental effect which dredging could have
on its welfare. The Wetlands Act together with the other
Federal and State regulations imposed upon Appellant,
protect the public from any adverse affects that dredging
may inflict on every resident of Maryland. Section 221 of
the Wetlands Act (Art. 66 C, Sec. 721, Annotated Code of
Maryland), directs the Board of Public Works to consider
"the varying ecological, economic, developmental, recre-
ational, and aesthetic values" prior to issuing any permit.

Despite the control and regulation this statute imposes
upon the use of all Maryland wetlands, including those in
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Charles County. Judge Evans held that the harm done by
Appellant's business justified its total prohibition. Refer-
ence to the record extract, however, fals to reveal any
evidence that the enactment of Chapter 792 was reasonably
necessary to protect the residents of Charles County in any
way. Indeed, all of the evidence introduced on both sides
dealt with the ecological considerations of the bodies of
water involved and how dredging may affect those consid-
erations. And. in the case of the two areas located in the
Potomac River, it is clear that dredging will not have the
adverse effects that Judge Evans found may occur in Matta-
woraan (E. 170-181). Nor were the lower Court's findings
concerning increased turbity at Mattawoman and noise
supported by the evidence (E. 165, 199-202 J.

Moreover, even assuming adverse effects in the Matta-
woman Creek, it is clear from Judge Evans opinion that
the factors impelling preservation of that area were as
much or more in the interest of the State as a whole as in
the interest of Charles County. Therefore, the procedures
of the Wetlands Act were fully available to the appropriate
state authorities to deny any spoilation of the Mattawoman
Creek and aso to control the degree and extent of any
further dredging in the Potomac River. Consequently, not
only is Chapter 792 not reasonably necessary, it is in fact
totally unnecessary and an abuse of the police power.

But Chapter 792 does extend beyond the Wetlands Act
in one important and illegal respect. It attempts to do that
which the Wetlands Act recognizes the State cannot do. It
extends its prohibition not just to State Wetlands but to
all tidal waters and marshlands in Charles County. As the
lower Court found, thirty percent of the proposed dredge
area in the Mattawoman tract is not State Wetland (E.
114). A legidlative enactment which regulates a legitimate
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business prosecuted on private property must advance the
public welfare without unduly restricting use of the prop-
erty. Though courts no longer judge the wisdom of the
legislature, they must and do test legislative enactments
against fundamental standards of due process of law. Chap-
ter 792 is unreasonably restrictive to Appellant's business,
particularly when related to the Wetlands Act.

.

CHAPTER 792 CONSTITUTES THE TAKING OF PRIVATE PROP-
ERTY FOR A PUBLIC USE WITHOUT COMPENSATION IN VIOLA-
TION OF ARTICLE Ill, SECTION 40 OF THE CONSTITUTION OF
MARYLAND, ARTICLE 23 OF THE DECLARATION OF RIGHTS OF
THE CONSTITUTION OF MARYLAND AND THE FOURTEENTH
AMENDMENT TO THE CONSTITUTION OF THE UNITED STATES.

The right to due process of law divides between exercise
of the police power heretofore considered, and exercise of
the power of eminent domain. For the latter, reasonable-
ness will not suffice. A taking of property by eminent do-
main requires compensation.

It must first be determined whether there are "prop-
erty" rights here at issue. Even if the property right which
Appellant has in carrying out a lawful business could be
ignored, Dasch v. Jackson, 170 Md. 251 (1936) and Schneider
v. Duer, 170 Md. 326 (1936), Appellant seeks to mine go-
proximately 100 acres of the Mattawoman which is above
mean high tide and is thus not State Wetland (E. 114).

Chapter 792 so severely interferes with Appellant's prop-
erty as to be a "taking" within the constitutional prohibi-
tion. Chapter 792 may be likened to a zoning ordinance for
it "zones" Appellant's property as unusable for dredging
sand and gravel.

"Confrontation between public interests and private
interests is common in the application of zoning laws.
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with which the Wetlands Act may be analogized . . ."
State v. Johnson, 265 A. 2d 711, 715 (Me. 1970).

The case of Sevens v. City o Salisbury, 240 Md. 556
(1964) offers a complete discussion of zoning regulation. It
must be determined whether the enactment is a police
power regulation or a taking under the eminent domain
power requiring compensation. The latter is a severe inter-
ference "tantamount to deprivations of use or enjoyment of
property” 240 Md. at 567. The facts of this case prove that
this Act "takes" Appellant's property.

Thirty percent of the Mattawoman dredge site is private
property. Dredging for sand and gravel is totally prohibited
on that property by the statute. David Parker, an engineer
employed by Appellant, testified that there is no feasible
way to mine sand and gravel in these areas other than by
awater based operation ( E. 126-127).

The lower Court relied on Commonwealth v. Tewkshury,
11 Met. 55, 52 Mass. 55 (1846) and Goldblatt v. Town of
Hempstead, 369 U.S. 594, 82 S. Ct. 987 (1962) in concluding
that the restriction imposed by Chapter 792 was not un-
constitutionally severe. It inferred that, as the property
owners there could economically put their property to other
uses, so Appellant should be able to make other use of its
property in the Mattawoman tract.

In Tewsksbury the property at issue was a portion of the
shoreline of Boston harbor. Even in 1846 the value of such
property would have been substantial and subject to multi-
ple uses. In Goldblatt the Town of Hempstead had ex-
panded around a lake formed by appellant's sand and
gravel operation. Appellant also owned 18 acres of dry
land next to the lake. The lack of evidence of a diminution
invalue dueto the town ordinance is thus easily explained.
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Lake and shoreline property within an urban area have
substantial value apart from a value for sand and gravel.

Appellant herein owns 100 acres of property which, as
illustrated by Defendants Exhibit B (E. 361) is divided
into segments. The segments make up a portion of a rura
marsh, inaccessible except by water (E. 126-127). In fact.
large craft must come in on the high tide (E. 124). Lack of
access makes it economically unfeasible to mine these areas
by conventional land method (E. 126). This lack of trans-
portation to Appellant's properties proves that the prop-
erties have no commercia value other than as a source for
sand and gravel. It is a recognized rule of real property
law that lack of access renders property unfit for oocu-
pancy. Condry v. Laurie, 184 Md. 317, 321 (1944). Thedis
parity in value between Appellant's properties if Chapter
792 is applied and the properties regulated in the Tewks-
bury and Goldblatt cases is apparent.

It cannot be doubted that forcing Appellant to leave its
land in a natural state serves a public purpose. In Sate v.
Johnson, 265 A. 2d 711, 716 (1970) the Supreme Judicia
Court of Maine held that the denial of a permit under the
Maine Wetlands Act to dredge and fill defendant's land was
an unconstitutional taking in these words:

"As distinguished from conventional zoning for town
protection, the area of Wetlands representing a ‘vau-
able natural resource of the State,' of which appd-
lants' holdings are but a minute apart, is of state-wide
concern. The benefits from its preservation extend be-
yond town limits and are state-wide. The cost of its
preservation should be publicly borne. To leave appd-
lants with commercialy valueless land in upholding
the restriction presently imposed, is to charge them
with more than their just share of the cost of this state-
wide conservation program, granting fully its com
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mendable purpose. In the phrasing of Robb supra.
(Sate v. Robb. 100 Me. 180) their compensation by
sharing in the benefits which thisrestriction is intended
to secure is so disproportionate to their deprivation of
reasonable use that such exercise of the State's power
is unreasonable.™

The Johnson case recognizes the decision of this court
in Frankel v. City of Baltimore, 223 Md. 97 (1960) concern-
ing unconstitutionally restrictive zoning. The decision also
cites other cases in which property regulations in the in-
terest of conservation have been overturned including
Dooley v. Town Plan and Zoning Commission of Town of
Fairjield, 151 Conn. 304, 197 A. 2d 770 (1964) and Morris
County Land Improvement Company v. Township of Par-
sippany-Troy Hills, et al, 40 N.J. 539, 193 A. 2d 232 (1963).

The discussion by the Supreme Court of Massachusetts
in Commissioner of Natural Resources v. S Volpe & Co.,
HA9Mass. 104, 206 N.E. 2d 666 (1965) at p. 671 isparticularly
pointed.

"The plaintiffs argue as though all that need be
done is to demonstrate a public purpose and then no
regulation in the interests of conservation can be too
extreme. We quote an example from their brief: 'if
the decision of the trial judge is not upheld in this
case, where the evidence is so overwhelming that the
marsh * * * does contribute substantially to the eco-
logical system necessary to the sustenance of shell fish
and fin fish, the statute will be emasculated and our
efforts to conserve our natural resources will have re-
ceived a severe setback.” An unrecognized taking in
the guise of regulation is worse than confiscation. As
the New York Court of Appeas said in the Arverne
case supra, 278 N.Y. 222, 232, 15 N.E. 2d 587, 592: 'An
ordinance which permanently so restricts the use of
property that it cannot be used for any reasonable pur-
pose goes, it is plain, beyond regulation, and must be
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recognized as a taking of the property. The only sub-
stantial difference, in such case, between restrictions
and actual taking, is that the restriction leaves the
owner subject to the burden of payment of taxation.
while outright confiscation would relieve him of that
burden.'" (Emphasis in the original).

In reversing a decree of the Supreme Court of Pennsyl-
vania upholding a statute which limited subsurface cod
mining, Mr. Justice Holmes for the United States Sr
preme Court reviewed the competing forces of individua
rights and public welfare and concluded:

"We are in danger of forgetting that a strong public
desire to improve the public condition is not enough
to warrant achieving the desire by a shorter cut then
the constitutional way of paying for the change'.

Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 416, 43
S. Ct. 158, 160 (1922).

Although Chapter 792 places but a single restriction on
Appellant's property, this restriction takes away the only
feasible use of the property and leaves it in its natura
state for the benefit of the general public. Such a legida
tive conversion of Appellant's property to a public pur-
pose plainly requires compensation. Chapter 792 contans
no provision for determining or awarding such compensa
tion and is therefore unconstitutional.

1.

CHAPTER 792 IS A SPECIAL LAW ON A SUBJECT FOR WHICH
GENERAL LEGISLATION HAS BEEN ENACTED AND THEREFORE
VIOLATES ARTICLE Ill, SECTION 33 OF THE CONSTITUTION OF
MARYLAND.

The discriminatory nature of the Act is clearly seen when
measured against the prohibition of Article Il1, Section 33
of the Constitution of Maryland:



17

"And the General Assembly shall pass no specia
law, for any case, for which provision has been made
by an existing General Law."

Chapter 792 has been drafted as a public local law. How-
ever, this designation will not save it if it is actually a spe-
cid law. Such alaw grants specia benefits or imposes spe-
cid impediments in certain individual situations. Whether
any enactment which is designated a public local law is
really a special law must be ascertained from the practical
reason for the legidation. Baltimore City v. Allegheny
County, 99 Md. 1 (1901), and Beauchamp v. Somerset
County, 256 Md. 541, 549 (1969). A narrowly drawn special
statute may be permissible if it promotes some general
interest for which the general law is inadequate. Middle-
man v. Maryland-National Park & Planning Commission,
23 Md. 285 (1963).

While the Equal Protection Clause prohibits unfair clas-
gfication, Article Ill, Section 33 prohibits a limited sub-
classfication selected from an established class. A recent
caxe applying this protection is Beauchamp v. Somerset
County, 256 Md. 541 (1970). There a public general law
exempted any American Legion Post from assessment by
the Somerset County Sanitary District. The Court found
that the Sanitary Commission had created only one sub-
digtrict in Somerset County which served only one Amer-
ican Legion Post, though there were two other posts in the
County. The Court held that the exemption "provided for
an individual case" and was void:

"It is thus seen that the practical effect and the effect
intended by the sponsors of the Act was to exempt
American Legion Post No. 94 from any assessment or
charge by the Sanitary Commission. The Act thus, in
effect, applies to one taxpayer only and to the land
of that one taxpayer. In our opinion, it is a 'special’
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act which is unconstitutional under the provisions of
Article Il1, Section 33 of the Maryland Constitution."
256 Md. at 549.

In this case, the practical effect of Chapter 792 is an even
more flagrant violation of Article I11, Section 33. Appellant
is the only dredger of sand and gravel in Charles County,
though there is another dredger of clam shells in the Chess:
peake Bay (E. 84) and navigational dredging has gone on
for years (E. 186, 301). One of the State's withesses tedti-
fied that he stood on the decks of two other commercid
sand dredges in other parts of the State (E. 305). More
over, sand and gravel are mined in dozens of dry land pits
throughout the State (E. 84-85). The lower Court held that.
as Chapter 792 does not name Appellant and as others who
wished to dredge in Charles County would suffer the same
fate as Appellant, it was not a special law. In Beauchamp,
the American Legion Post was not named in the act. More-
over, another American Legion Post built within the sani-
tary district would have been equally affected. But this
Court was willing to look to reality in applying the Condti-
tution. American Legion Post No. 94 was and had bemn
the only American Legion Post in the exempt district. So
here Appellant and its predecessor have been for over 60
years the only dredgers for "sand, gravel or other aggre-
gates or minerals" in Charles County. Chapter 792 can be
drawn as a public loca law with county wide affect ad
by limiting the description of the prohibited activity il
focus just as directly on Appellant as if it prohibited dredg-
ing "in the Mattawoman Creek, in and around Craney
Island and in the Potomac River adjacent to the area known
as the Greenway Shore." The Wetlands Act is a generd
law covering dredging operations and investing the Boad
of Public Works with the Legislature's total police power.
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The specia nature of Chapter 792 becomes more obvious
when compared with the Wetlands Act which applies to
al dredging and filling for any substance in tidal waters.
Chapter 792 arbitrarily isolates dredging for "sand, gravel
and other aggregates or minerals." and restricts its appli-
cation solely to Charles County, thereby rendering Appel-
lant its only target. Clearer proof of the Act's specia
intent and special application could not be found, and to
the extent that its special status violates this provision of
the Maryland Constitution, it should be declared invalid.

CONCLUSION

Chapter 792 is a total prohibition of sand and gravel
dredging in Charles County. It takes Appellant's property
without compensation shutting of a source of raw ma
terials for construction companies in the growing Maryland-
Washington D. C. area which has existed for over sixty
years. It is aimed solely and completely at Appellant and
istotally inoperative against any other entity. In imposing
this restriction and adversely affecting Appellant, Chapter
72 adds nothing to the public welfare. It achieves no pro-
tection which has not already been achieved. It thus vio-
lates the due process clauses of the United States and
Maryland Constitutions as well as the other constitutional
provisions discussed herein.

The Decree of the lower Court should be reversed, and
Chapter 792 should be declared invalid.

Respectfully submitted,

JAMES J. DOYLE, JR.,

JOHN B. JASKE,

SHERBOW, SHEA & DOYLE,

VICTOR H. LAWS,
Attorneys for Appellant.
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POTOMAC SAND AND GRAVEL COMPANY,
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GOVERNOR OF MARYLAND, ET AL.,
Appellees.

APPEAL FROM THE CIRCUIT COURT FOR ANNE ARUNDEL
COUNTY (MATTHEW S. EVANS, Judge)

BRIEF OF APPELLEES

STATEMENT OF THE CASE

This is an appeal from a Decree dated March 3, 1972 of
the Circuit Court for Anne Arundel County upholding the
constitutionality of Chapter 792, Laws of Maryland of 1971.
Chapter 792 is a public loca criminal law prohibiting the
dredging (with certain exceptions) for sand, gravel or
other aggregates or minerals in the tidal waters or marsh-
lands of Charles County. Appellant, who operates a sand
and gravel dredging operation in Charles County, had at-
tacked the statute as unconstitutional both under the
United States and Maryland Constitutions. In finding that
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the statute was a valid exercise of the State's police
power the Court held that the proscription contained with-
in Chapter 792 does not deprive Appellant of property
without due process of law; is not confiscatory; is not a
specia law as denoted in Article 111, Section 33 of the
Maryland Constitution; does not deny to the Appellant
equal protection of law; and is not unconstitutionally
vague. The latter two challenges have not been developed
by Appellant inits brief.

QUESTIONS PRESENTED
1. Whether Chapter 792 is unconstitutional as a taking
of private property for public use without compensation,

2. Whether Chapter 792 is unconstitutional as an in
valid exercise of State police power, hence denying
Appellant due process of law.

3. Whether Chapter 792 is unconstitutional under Arti-
clelll, Section 33 of the Maryland Constitution as a specid
law conflicting with the public general law.

STATEMENT OF FACTS

The Upper Potomac estuary of which the projected
dredging sites at Mattawoman Creek, Craney Island ad
the Greenway Flats are part, was once one of the fines
waterfowl wintering and production areas in the Upper
Chesapeake region. It was an area of clear, unpolluted
water, bordered by shoal flats, populated by a wide variety
of benthic organisms. The area contained tidal marshes
overgrown with many varieties of flora, sustaining sources
of food for the fish, animals and waterfowl which pop-
lated this section of the watershed. At the turn of the
century the area supported tens of thousands of weater-
fowl (E. 302 et seq.)
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About 1930 the Potomac experienced a severe drought
thereby causing a salt-water incursion, damaging the sub-
mersed aquatics in the upper estuary. This increased
salinity coupled with the invasion of the water chestnut
were the initial causative factors in the degradation of
habitat quality. With the acceleration in the development
in the District of Columbia area, increased turbidity from
dredging and poor land practices, and greater domestic
pollution, the degradation process continued (E. 304).
Increased turbidity in particular resulted in reduced vege-
tative growth, both submerged and above water in this
section of the Potomac. Despite these changes waterfowl
continue to return to this section of the river and, in fact,
there are substantial, but reduced quantities of mallards,
black ducks, golden eyes, and ruddy ducks. Ringneck,
scoup, canvasback and widgeon aso are present in reduced
guantities.

Craney Island lies in the Potomac River on the Virginia
dde of the channel df Mason Neck Wildlife Refuge and
is now apparently almost totally submerged. The pro-
posed dredge site at Craney Island would include approxi-
mately 1400 acres of State-owned wetlands lying below
mean high tide (E. 75). Appellant has indicated that they
plan to only dredge approximately one-haf the permit
area, or in other words 700 acres which contain approxi-
mately 6 million tons of sand and gravel (E. 121). Fish
present at Craney Island included white perch, striped
bass, blue-black herring, and American shad (E. 257). In
this area the waterfowl feed on the clams, snails, worms
and insect larvae living in the mud fiats surrounding the

Idand (E. 302). In 1970 Appellant paid taxes on .26 acre
in the amount of $48.53.

Evidence presented by both State and Federal repre-
sentatives emphasized that the federally owned Mason
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Neck Wildlife Refuge was established primarily to provide
sanctuary and habitat for the endangered southern bald
eagle and that the proposed dredging at the Craney Idand
site could have significant effects on the food resources of
eagles on and in thevicinity of the refuge (E. 369). Appd-
lants proposed dredging is in direct conflict with the
Federal policy to maintain, protect, and improve the
quality of the environment. Special concern was voiced
that deepening of the river to a depth of 50 feet will ac-
celerate natural erosion and lead to actual loss of land
area in the refuge and State and regional parks (E. 374.
375). Both the Bureau of Sport Fisheries and the Bureau
of Wildlife of the Department of the Interior strongly
recommended that no dredging take place in the Potomac
River near or about Craney Island (E. 375).

The court below found that Mattawoman Creek (see
Defendants' Exhibit B, E. 361) is classified as one of the
ten main spawning streams in the Potomac estuary, abun-
dant with both anadromous and resident species of fish
also described that Court's opinion (E. 37). The Cresk
is considered one of the most productive fresh-water
marshes in the estuary and contains a relatively lush
growth composed of the yellow water lily, cattail, smart
weed, and two somewhat unique plants, the native lotus
(nelumba lutea) and a species of wild rice (anelema
keisak).

Though the principal tree in the woods surrounding
Mattawoman Creek is the green ash, sweetgum, black,
oaks, maples, sycamore, and elm trees are aso found <E
293). The submerged aquatic vegetation in the Crek
includes pond weed, elodea, and coontail, which are dl
classified as potamogetons (E. 292). The Mattawoman
Creek area contains a great number and variety of weater-
fowl. They include black duck, mallard, blue wing ted,
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wood duck, ruddy duck, pygogrebes, and scoup (E. 294).
Though not classified as a waterfowl, the great blue heron
is also present. The Court below found that the Appellant
proposes to dredge 300 acres, of which 70" are below
mean high tide. Approximately 100 of these acres are
comprised of partially inundated swamp land and fastland.
Appellant owns 1015 acres on Mattawoman Creek (E.
37). The present depth in the Mattawoman area varies
from very shallow areas to a depth of 6 to 8 feet in the
channel (E. 117). Proposed dredging may go to a depth
of fifty feet (E. 37), extracting a total of 10 million tons
of sand and gravel. Appellant paid a total 1970 property
tax on its Mattawoman Creek property of $1126.

The most heavily dredged site is Greenway Flats, which
is located two miles below Marshall Hall on the Maryland
side of the Potomac River in Charles County (E. 75).
The Court found that Appellant owns two strips of land
bordering theriver, the first of which is 90 feet wide, while
the second contiguous strip is 5 feet wide, their total length
being 18 miles (E. 38). Appellant, since acquiring the
property in 1961, has been continually dredging the area
and has removed an estimated 7.7 million tons of sand,
gravel, and stone. The Company further estimates that
there is approximately 1 million tons of marketable mate-
rial still left in the area (E. 79). The dredge site is 1000
acres, all of which is below mean high tide. The area al-
ready has been dredged from a depth of 10 feet to a depth
of 50 feet below mean low water (E. 38).

At common law riparian owners had no title or right to
remove sand and gravel from deposits located of their
respective shorelines. Chapter 362 of the 1883 Laws stated
the following:

"Section 1. Be it enacted by the General Assembly
of Maryland, That it shall not be lawful for any person
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to dig, dredge, take and carry away any sand, grave
or other material from the bed of the Potomac river.
from its mouth to the uppermost boundary line of
Prince George's County, under a penalty of afine
not exceeding three hundred dollars, and confiscation
of the boat, vessel, dredge and implements used in
digging, dredging and carrying away such sand, gravel
or other material, and imprisonment in the county
jail for a period not exceeding six months, in the
discretion of the court; one-half of said fine and one-
half of the proceeds of the sale of such confiscated
boat, vessel, dredge and implements to be paid by
the sheriff to the informer, and the other haf to the
commissioners of public schools for the county.”

In 1900, Mr. Smoot of the Smoot Sand and Gravel Corpo-
ration prepared and the Maryland General Assembly
passed an exception to the aforestated law. Chapter 577
of the Laws of 1900 provided that a riparian owner or a
person or corporation with whom such owner contracts
may extract sand and gravel or other material from the
river bed opposite said lands of the riparian owner.* In
1906, Chapter 426 was enacted which extended the pro-
hibition and exception to all of Maryland's navigable
waters. Through the years this section of the law hes
undergone minor changes immaterial to this cause until
it was repealed by the enactment of Chapter 241 of the
1970 Laws’ (the "wetlands" statute).

Chapter 416 of the Acts of 1967 amended Article %A,
Section 12 (a) by striking out the exception for tidal waers
and thereby making it necessary for anyone who proposes
"in any manner to change the course, current or goss

(116896)}& Power, Chesapeake Bay in Legal Perspective, pp. 106-107
?For' a full history, see Bostick v. Smodt Sand and Gravel Corp.,
260 F. 2d 534 (4th Cir. 1958).
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section of any stream or body of water, wholly or partly
within this State" to obtain a permit from the Department
of Water Resources. On August 31, 1970, the Honorable
Daniel T. Prettyman of the Circuit Court for Worcester
County, in the case of Larmar Corp. v. Board of Public
Works, ruled that the aforesaid Chapter 416 was not titled
properly and hence did not meet the requirements of
Article 111, Section 29 of the Maryland Constitution.® It
Is, therefore, unnecessary for anyone seeking to dredge or
fill in tidal waters thereby causing a change in the cross-
section of any stream, to obtain a Water Resources permit
under the aforesaid section.

The Appellant Corporation was formed under the laws
of the District of Columbia subsequent to the purchase in
January 1, 1961 of the Smoot Sand and Gravel Corporation
(hereinafter referred to as Smoot) by the Dravo Corpora-
tion of Pittsburgh, Pennsylvania. It was created as a
subsidiary of Dravo to carry on the Smoot dredging
operation (E. 73). The company employs 105 people and
operates 2 dredges, 70 barges, and 3 tugboats and main-
tains two distribution plants in Washington, D. C. <E.
81). Through the takeover in 1961, Potomac Sand and
Gravel acquired certain dredging properties. One ad-
ditional property located at Mattawoman Creek and con-
gsting of 84 acres, has been bought since that time (E.
349). County taxes for the year 1970 on all the company's
dredgeable property in Charles County amounted to $1,-
3H18l (E. 80).

Potomac pays no royalties to the State of Maryland for
the taking of said sand and gravel from State bottoms (E.
97). Appellant's engineering manager testified that it was
"physically possible” to remove sand and gravel from fast-
land areas at Mattawoman, but that the Company has no

4This ssgment of the dedson was dfimed in Board of Public
Woksv. Larmar, 262 Md. 24 (1971).
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intention of so doing nor does it contemplate leasing the
fastland sites to land mining operation (E. 114).

Potomac uses both the clam-shell and ladder dredging
methods. In both, the aggregate is taken from the river
bottom, together with the overburden brought aboard the
dredge, and washed with river water in order to separate
out the unusable clay particles and overburden which are
then deposited overboard through the washing operation.
Under normal conditions the Company dredges to a depth
of 50 feet below mean low water (E. 114-116). The
washed sand and gravel is then placed upon barges ad
transported to Potomac's stock pile area in the Distric
of Columbia where it is sold for use in the building
industry (E. 96). Potomac Sand and Gravel has sold ap-
proximately 1 million tons of material each year (T. 40.
E. 79). The company, operating fairly close to demand,
does not stock pile more than a two weeks supply of sand
and gravel (E. 96).

The dredge, used in the operation, is approximately
forty feet wide and one hundred and fifty feet long (E
333). A yelow flume can be seen emanating from the
dredging operation (E. 218, Def. Ex. C-7, 304).

It was uncontroverted that a long term effect of the
dredging would be to remove the marsh or shallow-water
habitats previously described and change these areas into
deep water pools or a deep-water habitat. To the extent
that the shallow-water areas serve as a nursery and resting
area for migratory birds or as a source of food for aguetic
life, they would be lost (E. 167, 168). Dredging woud
completely eliminate all vegetation in the permit area and
would contribute to a caving-in effect in the areas d-
rectly adjacent to the dredge site. There would be an
alteration of the natural secessional system (E. 238, 239™
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The commercial dredging would result in increased
water turbidity. As the water becomes more opaque or
turbid, there would be a lessening of water quality, and a
consequent reduction of light penetration into the water
so as to reduce plankton production. As the sunlight, which
penetrates the water, is reduced, the less photosynthesis
or production of aguatic plants, important in the food
chain for various species of fish, takes place.

Without vegetation to serve as a spawn attachment for
fish, their eggs would not receive the necessary oxygen
through tidal action, since attachment to vegetation is
necessary to this process. Dredging would aso mean the
physica removal of any eggs, adhering to aquatic plants
which come into immediate contact with the dredging
operation. Since benthic organisms would be removed by
the dredge, there would necessarily be a reduction in the
food supply available to fish in the area. Movement of
sediment, caused by the dredging operation, probably
would cause damage to fish eggs and larvae. This damage
could be either direct mechanical damages, which might
be lethal to developing fish forms, or sediment attachment
to the eggs or larvae, with the result that they would be
surrounded by a coat of sediment and faced with a conse-
quent depletion of oxygen (E. 164). It is likely that such
sediment attachment would cause suffocation. Any dredg-
ing during the spawning season would have a disturbance

factor to the spawning behavior of fishes in this zone (E.
252-256).
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ARGUMENT

l.

CHAPTER 792 MEETS THE REQUIREMENTS OF THE FOUR.
TEENTH AMENDMENT TO THE U. S. CONSTITUTION AND ARTI-
CLE Ill, SECTION 40 OF THE MARYLAND CONSTITUTION AND
ARTICLE 23 OF THE DECLARATION OF RIGHTS AND HENCE
DOES NOT CONSTITUTE AN UNLAWFUL TAKING OF APPEL-
LANT'S PROPERTY.

Appellant contends Chapter 792 is confiscatory in thet
it constitutes a taking of their private property. Appdlant
in its testimony has not even established that private
property is in fact affected by this anti-dredging statute.
The Court below found that all the proposed dredge dtes
at al three locations (except A< of the Mattaworaan
Creek site which includes both fastland and private wa-
lands) fall within the definition of state wetlands. Article
66C, §719(a) of the Maryland Code (E. 37). The tesimony
is conclusive Chapter 792 would not restrict the use of
Appellant's private property in any way at the Greenway
tract, as Appellant has never intended, and does not now
intend, to "dredge" its Greenway 590 foot strip of fadt-
land. In fact, all Greenway dredging occurs 600-700 fed
from shore (E. 43).

As the facts indicate, Craney Island was once a naurd
island that eroded away and was restored by the rip-rgp
method, thereby becoming a man-made island of approxi-
mately 20 acres. This 20 acres has gradually eroded avay
to the point where it is .26 of an acre (E. 38). The Attorney
General's Opinion of January 25, 1956, written by Noman
P. Ramsey, then Deputy Attorney General, determined
that the owners of Craney Island did not gain those dredg
ing rights sanctioned under former Article 27, Section 52
(later to become Section 485), and, therefore, predecessors
of this appellant did not have the right or privilege to
dredge out the area surrounding the island. Appdld"
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proposes to dredge 700 acres surrounding the island, the
entire area of which is below mean high tide (hence in
the public domain) and in relative close proximity to the
Mason Neck Refuge.

Because of the nature of Appellant's operation, of neces-
Sity it must extract its aggregate from sub-aqueous de-
posits or those areas partially inundated and adjacent
to deeper water. Appellant does not have direct access to
fastland with its dredges because of the 10 foot draft of
these vessels. Because it is a water-based operation, it is
dependent upon the river and its tributaries for use as a
vehicle for access to the deposits and, in turn, as a means
of transportation to its place of business in the District of
Columbia.

What then is the private property that is allegedly being
confiscated by the state public local law? Giving the term
"tidal waters and marshlands" in the statute the construc-
tion that it includes only those areas subject to regular
tidadl action,* how can it be reasonably argued that it
confiscates property of the appellant? Title of land below
the high water mark as well as river and streams within
the ebb and flow of the tide belong to the public. Bd. of
Public Works v. Larmar Corp., 262 Md. 24 (1971); Day v.
Day, 22 Md. 530 (1865). Alternatively should this Honor-
able Court construe Chapter 792 to proscribe an activity
on land above mean high tide, only one particular use
would be prohibited and that use would be prohibited on
a very minor part of the total deposit area of Appellant
and on a very minor portion of Appellant's holdings in
Mattawoman Creek (Dei Ex. B) (E. 113).

48%%)“’“0[‘1 of Prettyman, J., Larmar Corp. v. Board of Public
Works, Circuit Court for Worcester County, August 21, 1970, holding
thet "tiddl marsh" is that area between high and low water through
which normal tides ebbed and flowed.
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In considering Appellant's land holdings and its projected
dredge areas, the instant case is readily distinguished from
Dooley v. Town Plan Zoning Comm., 151 Conn. 304, 197
A. 2d 770 (1964), Morris County Land Improvement Co. V.
Township o Parsippany -Troy Hills, 40 N.J. 539, 193 A. 2d
232 (1903) and Comm. of Nat. Res. v. S Volpe & Co., 39
Mass. 104, 206 N.E. 2d 666 (1965). In the first two casss
mentioned above, al of the land was the private property
of the various developers. In Dooley v. Town Plan & Zoning.
supra, the local ordinance restricted the development of
the property to specified uses which the Court found to
render the property unusable. In the Montis County cesg,
the Court found that the mandatory reclamation devises
would not permit the productive use of the property.
Rather, the Court found that the ordinance was desgned
to maintain the property in its natural state, for use for
flood control and open space.

In Comm. of Nat. Res. v. S Volpe & Co., supra, the Court
considered the constitutionality of Massachusetts Generd
Law, Chapter 130, Section 27A, which imposed a permit
system not unlike that established in the Maryland We-
lands Act, prior to any filling or dredging areas adjacent
to coastal waters. The defendant proposed to fill 494 aores
which it owned in order to develop a residential maina
complex. At the administrative level, the Director of
Marine Fisheries denied the request to fill this area. The
Court held that the evidence was insufficient to determine
whether the regulation in this case was tantamount to a
taking. It is interesting to note that upon remanding the
case, the Court directed that evidence be presented as to
the percentage of the 49.4 acres subject of the filling, which
was below mean high water.

In ruling that Chapter 792 was not confiscatory, the Court
below relied heavily upon Goldblatt v. Town of Hempstead.
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369 U.S. 590 (1962) which contained a similar fact pattern
to the present case, relative to the deposit area lying within
the 100 acres of private wetlands or fastland in Matta-
woman Creek. The factual background of that case re-
vealed an ongoing pit mining operation since 1927. In
1945 the Town enacted certain regulations requiring safety
devises for the pits. In 1958 the ordinance was amended to
"prohibit any excavations below the water table". The
ordinance completely prohibited the beneficial use to which
the property had been devoted. It not only rendered the
area of 20 acres encompassing the pit (lake) unusable but
adso prohibited further operations on the 18-acre tract
surrounding and servicing the open-pit operation. In
holding that the ordinance was not confiscatory, the Court
stated in 369 U.S. 590 at 594:

"A prohibition simply upon the use of property for
purposes that are declared, by valid legislation, to be
injurious to the health, morals, or safety of the com-
munity, cannot, in any just sense, be deemed a taking
or an appropriation of property for the public benefit.
Such legislation does not disturb the owner in the
control or use of his property for lawful purposes,
nor restrict his right to dispose of it, but is only a
declaration by the State that its use by any one, for
certain forbidden purposes, is prejudicial to the public
interests. . . . The power which the States have of
prohibiting such use by individuals of their property
as will be prejudicial to the health, the morals, or the
safety of the public, is not — and, consistently with
the existence and safety of organized society, cannot
be — burdened with the condition that the State must
compensate such individual owners for pecuniary
losses they may sustain, by reason of their not being
permitted, by a noxious use of their property, to inflict
injury upon the community."

Mtigler v. Kansas, 123 U.S. 623, 8 S. Ct. 273, 31 L. Ed.
26 (1887) cited by the Court in Goldblatt is also factually
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analogous to the instant situation. There the brewery
owners contended that the general prohibition for the sde
of beer would render their property, their breweries ad
equipment either worthless or of very minimal value. The
Court stated in 123 U.S. 623. at 669:

"A prohibition smply upon the use of property for
purposes that are declared by valid legislation to be
injurious to the health, morals, or safety of the com-
munity, cannot, in any just sense, be deemed a taking
or an appropriation of property for the public benefit.
Such legislation does not disturb the owner in the
control or use of his property for lawful purposes, nor
restrict his right to dispose of it, but is only a declara
tion by the State that its use by anyone, for certain
forbidden purposes, is prejudicia to the public inter-
ests. Nor can legislation of that character come within
the Fourteenth Amendment in any case, unless it is
apparent that its real object is not to protect the
community or to promote the general well being, but,
under the guise of police regulation, to deprive the
owner of his liberty and property, without due process
of law. The power which the States have of prohibit-
ing such use by individuals of their property as will
be prejudicial to the health, the morals, or the safety
of the public, is not — and, consistently with the exist-
ence and safety of organized society, cannot be —
burdened with the condition that the State must
compensate such individual owners for pecuniary
losses they may sustain, by reason of their not beng
permitted, by a noxious use of their property to inflict
injury upon the community."

In responding to the breweries' argument that previous
law connoted aright to operate and obligated the State nat
to outlaw their activity, the Court held at 669:

"It is true that when the defendants in these casss
purchased or erected their breweries, the laws of the

State did not forbid the manufacture of intoxicating
liguor. But the State did not thereby give any asaur-
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ance, or come under an obligation, that its legislation
upon that subject would remain unchanged. * * *.
ITJhe supervision of the public health and the public
morals is a governmental power, ‘continuing in its
nature,’ and 'to be dealt with as the special exigencies
of the moment may require; and that, ‘for this pur-
pose, the largest legislative discretion is alowed, and
the discretion cannot be parted with any more than
the power itsdf.’ * * * 'If the public safety or the
public morals require the discontinuance of any manu-
facture or traffic, the hand of the Legislature cannot
be stayed from providing for its discontinuance by any
incidental inconvenience which individuals or corpo-
rations may suffer. " ( Citation omitted.)

Moreover, the burden of proof is upon Appellant to
affirmatively demonstrate that the subject legislation de-
prives them of al beneficia use of its private property.
Economic hardship is insufficient. Baltimore City .
Borinsky, 239 Md. 611 (1965). Appellant, however, never
intended to use his private property at any of the three
locations except for an extremely limited portion of the
Mattawoman tract. The testimony graphically indicates
that the property was purchased merely to exercise the
so-cdled riparian rights attached to that property as
granted through Article 27, Section 485 of the Maryland
Code, which, on July 1, 1970 was repealed through the
enactment of the Wetlands Legislation, Article 66C, Sec-
tions 718-731 of the Code. See also Bd. of Public Works v.
Larmar Corp., supra. The above case confirmed that any
rights or privileges, common law or otherwise, which the
plaintiff may have had which were not exercised are re-
vocable by legislative fiat. Not only was Appellant's burden
not met, but the admission by Appellant that it was possible
to develop or lease out these land-based deposits indicates
another obvious alternate use for that part of the Matta-
woman tract (E. 114). Appellant now argues in its brief
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that the properties in Mattawoman Creek have no com-
mercial value except for the dredging of sand and gravel.
The record is devoid of facts which would lead to this
conclusion, even if the Court considers the stricken mate-
rial referred to by Appellant. See page 14 of Appellant's
brief. In fact, the evidence discloses that access could be
obtained to the private property in question (E. 114). This
type of testimony does not carry the burden of showing
the claimed constitutional invalidity.

Cities Service Co, v. Co. Comm'rs, 226 Md. 204 (1961),
upheld an ordinance prohibiting the erection of a service
station on plaintiff's property despite evidence showing
additional expense and inconvenience for plaintiff's not to
use their property in the intended way. The Court stated,
on page 213:

"This is the contention that a refusal to permit it to
construct its service building as planned amounts to
a deprivation of its property without due process of
law in violation of the Constitution of the United States
and, we suppose, under Article 23 of the Maryland
Declaration of Rights. There is evidence that it would
be inconvenient and expensive to Cities Service not
to be able to proceed to use the property for a filling
station as planned, that its only use for the property is
as afilling station and such use is the highest and bext
use of the land. It does not, however, in our view.
measure up to proof anywhere near to a showing that
the application of the zoning law, as we interpret it.
prevents any reasonable use of the property, nor do
we -find any such proof. Yet we think that is the tex
which the appellant would have to meet to show oo
stitutional invalidity of the restriction. The fact that
the property would be more valuable to the owner if
free of therestriction, is not enough. Walker v. Bd. of
County Comm'rs of Talbot County, 208 Md. 72, 95, 116
A. 2d 393, cert. den. 350 U.S. 902; Serio v. Mayor &
C. C. of Baltimore, 208 Md. 545, 119 A. 2d 387; Marino
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v. Mayor & C. C. of Baltimore, 215 Md. 206, 137 A. 2d
198; Adler v. Mayor & C. C. of Baltimore. 220 Md. 623.
631. 155 A. 2d 504." (Emphasis supplied).

Furthermore, the General Assembly, in Chapter 425 of the
1971 Laws, designated $125000.00 from the General Con-
struction Loan of 1971 to the Department of Forests and
Parks for the preparation of a master plan and revision of
comprehensive State Forests and Parks master plan on a
number of projects, including the contemplated Matta-
woman Creek project.

Appellant concedes that preserving the subject property
in a natural state serves a "public purpose’. Appellee
agrees that a public purpose would be served, but Chapter
792 confers no such blanket restriction. Unlike, Maine v.
Johnson, 265 A. 2d 711 (1970), cited by Appellant, only one
use would be proscribed. The Johnson case did not declare
the wetlands regulations unreasonable per se but "upon
the facts peculiar to the case" held them to be unreasonable
exercise of the police power. The Court upheld the trial
Judge's finding that absent the proposed fill the land had
"no commercia value whatever". Moreover, it is interest-
ing to note that the limited prohibition regarding the
draining of sanitary sewage into the coastal wetland was
specificaly upheld.

Candlestick Prop., Inc. v. San Francisco Bay C. & D.
Commn, 11 Cal. App. 3d 557, 89 Cd. Rptr. 897 (1970),
was similar on the facts to Maine v. Johnson, supra, but
upheld the denial of a fill permit for a parcel of land sur-
rounded by other tracts either filled or in the process of
being filled. The Court held in 89 Cal. Rptr. at page 905:

"It is a well settled rule that determination of the

necessity and form of regulations enacted pursuant to
the police power ‘is primarily a legislative and not a
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judicial function, and is to be tested in the courts not
by what the judges individually or collectively may
think of the wisdom or necessity of a particular regu-
lation, but solely by the answer to the question is
there any reasonable basis in fact to support the legis
lative determination of the regulation's wisdom and
necessity? Consolidated Rock Products Co. v. City 0
Los Angeles, 57 Cal. 2d 515, 522, 20 Cal. Rptr. 638, 642,
370 P. 2d 342, 347.) Furthermore, even if the reason-
ableness of the regulation is fairly debatable, the legis-
lative determination will not be disturbed. (Earner v.
Town oj Ross, 59 Cal. 2d 776, 783, 31 Cal. Rptr. 335, and
cases cited therein.) Under the power of eminent do-
main property cannot be taken for public use without
just compensation. However, under the police power
property is not taken for use by the public; its use by
private persons isregulated or prohibited where neces-
sary for the public welfare."

Continuing at page 906:

"Without question, an undue restriction on the use of
private property is as much a taking for constitutional
purposes as appropriating or destroying it. (Pennsyl-
vania Coal Co. v. Mahon, 260 U.S. 393, 415416, 43 S. Ct.
158, 67 L. Ed. 332; People v. Associated Oil Co., 211
Cal. 93, 100, 294 P. 717.) However, it cannot be sad
that refusing to allow appellant to fill its bay land
amounts to an undue restriction on its use. In view of
the necessity for controlling the filling of the bay, as
expressed by the Legislature in the provisons ds
cussed above, it is clear that the restriction imposed
does not go beyond proper regulation such that the
restriction would be referable to the power of eminent
domain rather than the police power. (See Pacific
Telephone etc. Co. v. Eshelman, supra, 166 Cal. 640,662,
137 P. 1119.)"

Finally, Commonwealth v. Tewksbury, 11 Met 55, 52
Mass. 55 (1846), cited extensively by the Court below, con
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trols this case. Both the statute in Tewksbury and Chapter
792 involve an absolute prohibition of a narrow activity,
both relate to specific subdivisions, both apply penal
sanctions, and both revised previous enactments regulating
the same subject. The one difference is that the Court in
Tewksbury construed the statute to prohibit a riparian
owner from taking sand and gravel from his own land.
Should we reach that plateau in this case, Tewksbury is
specifically on point, for the Court there stated:

"All property is acquired and held under the tacit
condition that it shall not be so used as to iniure the
equal rights of others, or to destroy or greatly impair
the public rights and interests of the community; un-
der the maxim of the common law, sic utere tuo ut
alienum non laedas. When the injury is plain and pal-
pable, it may be a nuisance at the common law. to be
restrained and punished by indictment. As where one
bordering on a navigable river should cut away the
embankment on his own land, and divert the water-
course so as to render it too shallow for navigation.
But there are many cases where the things done in
particular places, or under a particular state of facts,
would be injurious, when, under a change of circum-
stances, the same would be quite harmless. As the
use of a warehouse for the storage of gunpowder, in a
populous neighborhood, or for the storage of noxious
merchandise, or the use of buildings for the carrying
on of noxious trades, dangerous to the safety, health
or comfort of the community. Whereas, in other situa-
tions, there would be no public occason to restrain
any use which tthe owner might think fit to make of
his property. In such cases, we think, it is competent
for the legislature to interpose, and by positive enact-
ment to prohibit a use of property which would be in-
jurious to the public, under particular circumstances,
leaving the use of similar property unlimited, where
the obvious considerations of public good do not re-
quire the restraint. This is undoubtedly a high power.
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and is to be exercised with the strictest circumspection,
and with the most sacred regard to the right of private
property, and only in cases amounting to an obvious
public exigency. Still, we think, the power exists, ad
has long been exercised in cases more or less ando-
gous." Pages 57-58.

In comparison with the factual situations of Tewksbury.
Goldblatt, and the Candlestick Property cases, Chapter
792's limited application to one use in part of the 100 acres
in Mattawoman Creek cannot be construed as confiscatory.

.

CHAPTER 792 IS A VALID EXERCISE OF THE POLICE POWER
MEETING THE REQUIREMENTS OF DUE PROCESS OF LAW.
In large measure, Appellant relies upon the prior en

acted "Wetlands Act", Article 66C, Sections 719 through

730 of the Maryland Code Annotated to support its theory

that Chapter 792 is unreasonable and, therefore, in viola

tion of procedural due process. The protection of the

State's natural resources is a valid aim for exercise of the

police power. See Corsa v. Tawes, 149 F. Supp. 771 (D.C.

Md. 1956); Maryland Coal and Realty Co. v. Bureau of

Mines, 193 Md. 627 (1949); see also Lawton v. Seele, 122

U.S. 138 (1894); Sevans v. Sate, 89 Md. 669 (1899).

In examining the importance of the wetland areas, the
Court below noted the ecological value of these estuarine
areas, found that Chapter 792 benefits all the citizens of
Maryland and that the means to accomplish this purpose
are reasonable (E. 48). U. S v. Moretti, 331 F. Supp. 151
(D.C. Ha., 1971), describes the value of the wetlands areas
as graphically as abiological treatise, but in lay terms. The
Court stated on page 156:

"Relatively shallow bay areas, such as Florida Bay
at Hammer Point, in their natural state, serve as 'nur-
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series' for many higher forms of aquatic life. Typically,
the immature or larva forms of higher fish are swept
or deposited in the shallow areas where they find pro-
tection and food which sustain them until they have
sufficiently matured to survive in the deeper waters. In
the shallow areas, they feed upon agae, fungi, and
other simple life forms.

"All forms of animal life depend upon growing plant
communities as their food source. Specificdly, in this
area, the mangrove plants and the organic peaty bot-
tom are absolutely essential to sustain an energy flow
and a healthy marine ecosystem. Where mangrove
communities exist, the energy input into the estuarine
ecosystem is from the dead mangrove leaves and their
biological degradation as they enter the waters. The
decay and breakdown of those leaves supplies the
energy upon which the lower forms of animal life
feed and which in turn are utilized by the higher
forms of marine life for their existence. In that sense,
the mangrove plant supported by the peaty bottom is
an essential element in the life cycle and the base of
the pyramid upon which all higher forms of life in
the bay areas rest. The destruction of the mangroves,
therefore, results in the destruction of bay and sea life.
Likewise, removal of the peat bottom exposes the dead
sand and rock bottom which can sustain no life.

"Furthermore, the defendant's extensive dredging of
canals done without protective measures being taken,
releases large amounts of silt, which is composed of
crushed rock and sand. This silt is spread about the
bay by tide, wave action and wind and as it is dis-
persed, settles back upon the bay bottom. This creates
a situation where once the sand and rock was covered
by the peat bottom, the silt covers the peat. In effect,
this acts to suffocate the peat and other living vegetable
forms. Further, as all plants require sunlight to carry
out the process of photosynthesis, the clouding of the
water by silt through the dredging operations blocks
df sunlight which impedes and injures the growth of
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plant life in the bay. The destruction of peat, besdes
the effects already mentioned, also results in the killing
of sea grasses, another form of vegetation in this area
which serves to protect and nourish forms of animal
life.

"The activities of the defendants in the Hammer
Point area resulted in al of the above damage to
Florida Bay. The broad effects of such harm cannot
result in anything but damage to commercial and sport
fishing and a diminishing of the natural beauty and
enjoyment of this area.”

Fish and game are originally the property of the State
and belong to the people in their sovereign capacity.
Leonard v. Earle, 155 Md. 252 (1928). The public also has
vested rights in a navigable stream such as the rights of
fishery and navigation that cannot be abridged or restrained
by Charter or grant. Bruce v. Director, Dept. Chesa-
peake Bay Affairs, 261 Md. 585 (1971). Not only is the
subject law designed to protect the public welfare but it
also safeguards a legitimate proprietary interest. The
State seeks to protect its own property, the marine species
dependent upon the marsh habitat and the wildlife which
lives and feeds in the marshes. The effect of the subject
legislation will preserve those shallow water areas vita to
sustain life. "The power of the State to control, regulate
and utilize its navigable waterways and the lands lying
beneath them, when acting within the terms of the (public*
trust is absolute." Marksv. Whitney, 3 ERC 1437, Ca. Sup.
Ct, Dec. 9. 1971

Through the exercise of this police power, the State may
impose burdens and retraints upon the exercise of private
rights as are reasonably necessary to secure the generd
health and safety. Maryland Coal and Realty Co. v. Bureau
of Mines, supra. One attacking the reasonableness of such
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exercise carries an onerous burden in forging its attack,
for the exercise of the police power will be upheld if
any state of facts, either known or reasonably assumed,
affords support for this exercise. Goldblatt v. Town 0
Hempstead, supra. The invalidity of these regulations
must be established beyond reasonable doubt. Cohen v.
Bredehoeft, 290 F. Supp. 1001 (D.C.S.D. Tex., 1968i.

In upholding an Oklahoma statute regulating ophtha-
mologists and optometrists, Williamson v. Lee Optical of
Okla., 348 U.S. 483, Justice Douglas stated on page 487:

"The Oklahoma Law may exact a needless, wasteful
requirement in many cases. But it isfor the legislature,

not the Courts to balance the advantages and disad-
vantages of the new requirement."

Continuing on pages 487 and 488:

"But the law need not be in every respect logically
consistent with its ams to be constitutional. It is
enough that there is an evil at hand for correction and
that it might be thought that the particular legislative
measure was a rational way to correct it.

"The day is gone when this Court uses the Due
Process Clause of the Fourteenth Amendment to strike
down state laws regulatory of business and industrial
conditions because they may be unwise, improvident
or out of harmony with a particular school of thought.”
(Citations omitted.)

In support of their contention that Chapter 792 is unrea-
sonable, Appellant cites Grossman v. Baumgarten, 242
N.Y.S. 2d 910 (1963). That case held that the total pro-
hibition of both sterile and non-sterile tattooing bore no
reasonable relationship to the goal of reducing the inci-
dents of serum hepatitis. The other out-of-state cases cited
by Appellant do not merit lengthy consideration because
of the disparity in those factual situations from this case.
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It is appropriate to say, however, that where the purposes
of state legislation do not serve the public in general, ad
where purported regulation turns into a complete pro-
hibition in excess of the power delegated, both enactments
would fail under the "due process" tests.

As noted previously the goals in preserving the shalow
water area in Charles County benefit all citizens of this
State. The value of these wetland areas is discussed in
U.Sv.Baker,  F. Supp.. .. (No. 70 Civ. 2773) D.C.
SD. N.Y., July 29, 1971). The court stated as follows:

"In the first place, there is no doubt about the vaue
of the area in its original wetlands condition, that is
the value of having it in that condition. There are eco-
logical values which are intended to be protected by
the Act which confers jurisdiction here and by recent
Acts enacted by the Congress which are referred to
in the papers of the Government.

"There is educational value to the wetland condition
of the area as is established by the affidavit in support
of the motion on the part of educators who have actu-
ally used the marsh for that purpose and others whose
backgrounds are such as to make it clear that there is
such value. There is economic value to the wetlands
which, as | understand it from the papers — this is
undisputed — help to cleanse the ecologica system of
the river itself. One of the affidavits indicated tha
such a cleansing system may be valued at something
between $10,000 and $30,000 a year. There are vaues
as to wildlife which, of course, fal within the e
logical subhead that | have mentioned but which
should be specified, namely, certain types of fish which
spawn and breed in the area — | recall shad ad |
think bass, but I'm not sure of the latter — which have
economic value in themselves. There are other types.
birds which nest in the area, and there are various
forms of plant life which can only be found in such
areas.
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"There is no doubt, to proceed to a further factor,
that the marsh has been damaged by the fill and that
if it were to continue in its present condition the
damage would be literally irreparable.”

The value of the subject areas has been well demon-
strated in this case and. when contrasted with the admitted
results of the dredging operation, the aims and effects of
the statute are clear, meaningful and, without a doubt,
reasonable. It istrue that Potomac Sand and Gravel would
suffer an economic disadvantage by not being able to serve
the Washington market. The disadvantage to Dravo Cor-
poration would, of course, be far less extensive, and Appel-
lant chose not to offer evidence on this point. As has been
noted through the years, the test of reasonableness is de-
pendent on a weighing process of advantages to the State
against the burden to the regulated subject. The scale tips
overwhelmingly in favor of the State in this case.

[1.

CHAPTER 792 IS NOT A SPECIAL LAW IN CONFLICT WITH
THE PUBLIC GENERAL LAW AND HENCE DOES NOT VIOLATE
ARTICLE HI, SECTION 33 OF THE MARYLAND CONSTITUTION.

Chapter 792 was passed and enacted as a public local
law. It pertains to all dredging for sand and gravel and
other aggregate in one county of the State. Although the
formal classification of the law is local rather than general,
this is not conclusive. Both the subject matter and the
words of the statute themselves connote a predominantly
locd interest. Loca laws have been defined as being
confined to definite territorial limits. Cole v. Secretary of
Sate, 249 Md. 425 (1968).

It has long been the policy of the State of Maryland to
enact local laws affecting only certain counties or to ex-
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ernpt certain other counties or localities from the opera
tion of general laws or of some of the provisions thereof.
The passage and enactment of a loca public law by the
Legislature subsequent to a state-wide general regulation
is discussed in Herman v. Mayor & C. C. of Baltimore. 189
Md. 191 (1947). There the Court decided that the Home
Rule Amendment did not control the rule that a public
loca law had priority over a previously enacted public
general law. See Article 1, Section 13 of the Maryland
Code; City of Baltimore v. Stnick & Firey, 254 Md. 303
(1969). It is evident from the decision of the Board of
Public Works v. Larmar, supra, that a public local law.
Sections 15A and 15B of the Public Local Laws of Worcester
County, may coexist with the state wetlands regulation.
This subject matter is open to supplemental legidation;
Maryland has traditionally held steadfast to the concurrent
power theory of legislation between local subdivision and
State authority. City of Baltimore v. Stnick & Firey,
supra; see Moser, "County Home Rule — Sharing the
State's Legislative Power with Maryland Counties®, 28
U. Md. L. Rev., 327 (Fall 1968); see also, American Na-
tional Bldg. & Loan Assn v. Mayor & C. C, 245 Md. 23
(1966).

In Sevens v. Sate, 89 Md. 669 (1899), a law prohibiting
the possession, the exposure for sale, etc. of game animads
out of season in Baltimore City and certain other designated
counties, was challenged as an invalid regulation of the
police power on grounds of equal protection and aso as
a special law. That case, citing Lawton v. Sedle, 132
U.S. 138, recognized that the preservation of game and fish
has always been treated as within the proper domain of
the police power and that it is not unconstitutional because
of its unequal operation upon the inhabitants of the severd
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parts of the State. Nor does such alaw discriminate against
Baltimore City residents by reason of the fact that a num-
ber of other counties were exempted from its operation.
A public local law is not a specia law within the meaning
of Article Ill, Section 33 of the Constitution. County
Comirs v. Meekins, 50 Md. 28 (1878).

Cole v. State, supra, which held a law establishing the
Peoples Court in Cecil County to be a valid public local law,
quoted from the landmark decision, State ex rel. Webster
v. County Com'rs of Baltimore City, 29 Md. 516 (1868).
Citing the words of Judge Alvey on page 430:

"The specia laws contemplated by the Constitution,
are those that provide for individual cases. Loca laws
of the class to which the Act under consideration
belongs, on the other hand, are applicable to all per-
sons, and are distinguished from Public General Laws,
only in this that they are confined in their operation
to certain prescribed or denned territorial limits, and
the violation of them must, in the nature of things, be
local. It is not, therefore, by any means, necessary,
in order to give a Statute the attributes of a public
law, that it should be equally applicable to all parts
of the State. All that is required to make it a public
law of general obligation, is, that it shall apply to all
persons within the territorial limits prescribed in the
Act. That is the character of the Act before us, and
of that large portion of the Statute law of our State,
comprised in the codified division under the title of
‘Public Local Laws.""

In contrast with the description of a public loca law, a
specia law is one which is made for individual cases or
one created for less than a class of persons or subjects
requiring the laws appropriate to peculiar conditions or
circumstances. Sate v. Baltimore & O. R Co., 113 Md.
179 (1910). Baltimore City v. Allegany Co., 99 Md. 1
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(1901), relied upon by Potomac, held that the statewide
application of a tax on stock held in Allegany County
Corporations was not a local law. This attempt to give
Allegany County all local taxes on stock of county-based
companies also created a subclassification for Allegany
County Corporations. In Beaucharwp v. Somerset Co., 256
Md. 541 (1969), aso relied upon by Potomac, the facts of
the case itsalf dictate that a subclassification within the
County itself was created for there was only one sub-
district in Somerset County and only one American Legion
Post within that subdistrict, though there were two other
American Legion Posts within the County itself.

The proscription within Article Il1, Section 33 was en+
acted to prevent or restrain the passage of what were
commonly called "private acts' for the relief of particu-
larly named parties or to provide for individual cases. The
statute books disclose acts which were frequently passed
for the relief of named individuals which released them
from their debts and obligations to the State. Article Ill,
Section 33 was aimed against these abuses and the object
was to restrain the passage of such acts. It has always been
held that the enactment of a law to serve a particular need
or to meet a public evil — which promotes some public
interest for which a general law is inadequate is not a
special law within the meaning of that term. Norris v.
Baltimore, 172 Md. 667 (1937).

In the instant case, the provisions of Chapter 792 are
countywide. They pertain to anyone who would propose
to dredge for sand and gravel and other aggregate or
minerals in Charles County. All members of a class ae
included within the confines of the statute, and it is irrdle-
vant that Appellant at present is the only company cur-
rently affected by the statute.
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CONCLUSION

Chapter 792 contains a limited proscription. It prohibits
the dredging of sand and gravel from the "tidal waters or
marshlands of Charles County". The Legislature has con-
cluded that these areas in Charles County are worthy of
protection, that these shallow water areas abundant with
life should be safeguarded. The subject enactment will
effectuate that purpose. Considering that amost all the
proposed dredging would occur in State wetlands, the ex-
tent and manner in which the operation would be pursued,
the devastation and changes that the operation will wage,
this exercise of the State police power is proper.

Upon these premises, the findings and decision of the
lower Court should be affirmed.

Respectfully submitted,

FRANCIS B. BURCH,
Attorney General,
HENRY R. LORD,
Deputy Attorney General,
WARREN K. RICH,
Special Asst. Attorney General,
For Appellees.
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INTERESTS OF THE AMICI CURIAE

This Amicus Brief is submitted on behalf of the Mary-
land Conservation Council, Nationa Audubon Society,
Southern Maryland Audubon Society, Mason Neck Citizens
Association, lzask Waton League of America, Inc., Virginia
State Divison, Great Fals Conservation Council, Conserva
tion Council of Virginia, Inc., and Northern Virginia Con-
servation Council, Inc., dl of which were more particularly
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described in the Petition for Leave to Appear as Amid
Curiae which was filed before this Court on April 19, 1972.
Each of these organizations was created for the purpose of
conserving, protecting, and preserving the natural resources
of the United States, the State of Maryland, or the State of
Virginia. Pursuant to that purpose, these organizations have
been active a al levels of government, including legidative,
administrative, and judicial actions which affect the en-
vironment.

Water pollution in general and the preservation and
protection of tidal waters and marshlands, both of which
are often referred to as wetlands, in particular have received
active attention from these organizations. Wetlands are an
essential source of nutrients and a habitat for numerous
forms of life ranging from the tiniest organisms to larger
living creatures such as finfish, shellfish, and waterfowl.
They adso serve as a source of income and recreation for dl
citizens of our nation.

In light of their belief that these important functions
of our wetlands must be preserved, the above-named organi-
zations have joined together as amici curiae to present their
views on the important lawv which is the subject of this

appeal.

As noted in the Petition for Leave to Appear as Amid
Curiae in this appeal, the amici joined together and filed an
amicus brief before the lower court in this case. The amid
do not intend in the brief before this Court to restate the
law as set out in their lower court amicus brief. Rather, the
amici intend to stress the nature of Chapter 792, Laws of
Maryland, 1971 (Article 9, Code of Public Loca Laws of
Maryland (1969 Ed.,), Section 337A) (Hereinafter "Chapter
792") and why that nature of Chapter 792 makes it a vdid
exercise of the state's police power.
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.
ARGUMENT

CHAPTER 792 IS A CONSTITUTIONAL EXERCISE OF
THE LEGIS. ATIVE FOVMER BECAUSE IT WAS BEN-
ACTED TO PROTECT THE BECOLOGY OF CHARLES
COUNTY'S TIDELANDS AND MARSHLANDS AND IS,
THEREFORE, A VALID EXERCISE OF THE STATES
POLICE FOWER

The Amici Curiae ae in complete agreement with
appellant's statement of the controlling lega principle in
the present case.

Under these tests a legidative enactment
which infringes on the right of an individua to
conduct a legitimate business enterprise must in
some manner advance the welfare of society as a
whole. Due Process initially requires a reasonable
connection between a statutory restriction and
the public welfare.

Appellant's brief, pp. 8-9.

In one short paragraph, appellant has crystallized the
central issue in the instant case: When the public welfare is
at stake, can a legidative enactment subordinate private
interests, business or otherwise, in order that the public
welfare be advanced?

As expected, appellant in the same paragraph has
answered that question in a fashion consistent with its
business interests. Appellant's answer is a simple denial that
the necessary connection exists between advancing the
public welfare and the statutory restriction. In fact, appel-
lant merely concludes that appellant's business is outlawed
"without in any way protecting society or the public wel-
fare." Appellant's brief at p. 9.
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Yet, appellant on p. 14 of its brief states: "It cannot
be doubted that forcing appellant to leave its land in a
natural state serves a public purpose.” Thus, in one breath,
appellant says there is no connection between advancing
the public welfare, and a restriction on appellant's use of
its land, which restriction in this case is a limited one. In
another breath appellant recognizes that leaving the land in
its natural state serves a public purpose.

The public purpose behind Chapter 792 is clear. The
limited prohibition enunciated in that legidation is desgned
to protect and to conserve the tidelands and marshlands of
Charles County. In essence, Chapter 792 is an environmen-
td statute which embodies a vdid exercise of the police
power to protect exhaustible natural resources and to
prevent harm to the ecology which such exhaustion would
cause.

Chapter 792 is one step in an ever-growing number of
governmental actions to protect, conserve, and preserve our
nation's natural resources. Anyone who is dert to and
aware of trends and occurrences in our daily lives is dl too
well informed of the increasing crescendo of the movement
to prevent further deterioration of the earth's ecologicd
bal ance.

The protection, preservation and conservation of all
phases of the earth's environment is one of the most crucid
issues of today. Proof of the widespread concern over our
environment has been the action and reaction at dl levds
of government to protect the environment. On the federd
legidative level alone, Congress has recently enacted fa-
reaching environmental legidlation, of which three examples
are: The National Environmental Policy Act of 1969," The

1 42 U.S.C. Section 5321 et seq.
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Environmental Quadlity Improvement Act of 1970,° and
The Water Quality Improvement Act of 1970.°

Recent significant action in the executive branch of
the federa government has been taken to protect the en-
vironment. The Environmental Protection Agency was
established to provide technical and policy guidance to
other federal agencies and to state and local governments
on environmenta matters. And, the Council on Environ-
mental Quality was established to coordinate the activities
of federal government agencies which affect the environ-
ment.

Recent court decisions have dso recognized the
significance and importance of protecting the environment,
even when private interests must be restricted in fur-
therance of such protection. Representative of such hold-
ings is the following language from Zabel v. Tabb," a case
in which the United States Court of Appeals for the Fifth
Circuit reversed a district court injunction requiring the
Army Corps of Engineers to issue a permit alowing
property owners to fill tidelands:

By an injunction requiring the issuance of a
permit to fill-in deven acres of tidelands in the
beautiful Boca Ciega Bay in the St. Petersburgh-
Tampa, Florida area for use as a commercia
mobile trailer park, the District Judge held that

2 42 USC. Setions 437/,
3 33 U.SC. Section 1151.

* 430 F.2d 199 (CAS 1970). See also, I1zaak Walton League v,
Macchia, 329 F. Supp. 504 (D.C. NJ. 1971); Candelstick Prop., Inc.
v. San Francisco Bay C & D Commn., 11 Ca. App. 3d557, 89 Cd.
Rptr. 897 (1970).
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the Secretary of the Army and his functionary,
the Chief of Engineers, had no power to consider
anything except interference with navigation.
There being no such obstruction to navigation,
they were ordered to issue a permit even though
the permittees acknowledge that "there was evi-
dence before the Corps of Engineers sufficient to
justify an administrative agency finding that
[the] fill would do damage to the ecology or
marine life on the bottom." We hold that nothing
in the statutory structure compels the Secretary
to close his eyes to dl that others see or think
they see. The establishment was entitled, if not
required, to consider ecological factors and, being
persuaded by them, to deny that which might have
been granted routinely, five, ten or fifteen
years ago before man's explosive increase made
al, including Congress, aware of civilization's
potential destruction from breathing its own pol-
luted air and drinking its own infected water and
the immeasurable loss from a silent-spring-like dis-
turbance of nature's economy. [Emphasis sup-
plied.] 430 F.2dat 200-201.

cal", and "pollution control" to describe the type of action
taken by a legidature in the exercise of the police powers
to promote the public wefare ae only new terms to
describe smilar actions which legidatures have taken in the
past. The decisions in Goldblatt v. Hempstead,” a cae
concerning an ordinance which prohibited excavation beow
the water table and in Hadacheck v. Sebastian,** which
involved prohibiting of the manufacture of bricks within a

The use of terms such as "environmental”, "ecologi-

® 369 U.S. 590 (1961).
® 239 U.S. 394 (1915).
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city's limits, were not couched in terms of protecting the
environment or the ecology. But, it is clear that in today's
enlightened awareness, those are the terms which would
have been used in those decisions.’

The despoliation of wetlands is a part of the overall
ecological problem and is a problem of enormous concern.
Wetlands are necessary for the surviva of various forms of
water life such as finfish, shdlfish and of plants, animas
and waterfowl. Thus, wetlands are of significant economic
and recreational value to the general public. The record in
this cae is replete with evidence attesting to the im-
portance of wetlands to the public welfare, and the Court
below so found (infrap. 12).

The declarations and public policy section of the 1970
Maryland Wetlands Act puts the importance of wetlands in
their proper perspective:

§718. Declarations and public policy.

It is declared that in many areas of the State
much of the wetlands have been lost or despoiled
by unregulated dredging, dumping, filling, and
like activities, and that the remaining wetlands of
this State are in jeopardy of being lost or de-
spoiled by these and other activities, that such
loss or despoilation will adversdly affect, if not
entirely eliminate, the value of such wetlands as
sources of nutrients to finfish, Crustacea and
shellfish of dgnificant economic value; that such
loss or despoilation will destroy such wetlands as
habitats for plants and animas of dSgnificant
economic vaue and will eliminate or substantially
reduce marine commerce, recreation and aesthetic

7
Cf. Hlinois v. Gty of Milwaukee, Wisconsin, et al. U.S.
——.(1972), No. 49, Orig. (Slip opinion).
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enjoyment; and that such loss or despoilation
will, in most cases disturb the natural ability of
tidal wetlands to reduce flood damage and ad-
versdy affect the public health and welfare; that
such loss or despoilation will substantially reduce
the capacity of such wetlands to absorb it and
will thus result in the increased silting of channels
and harbor areas to the detriment of free naviga
tion. Therefore, it is declared to be the public
policy of this State, taking into account varying
ecological, economic, developmental, recreational
and aesthetic values, to preserve the wetlands and
to prevent the despoilation and destruction there-
of.

National concern over the preservation and protection
of wetlands is aso manifest in the increase of court cases
being instituted by conservation groups against dredge and
fill operations® and by persons who have been denied
permits to dredge and fill because of ecological reasons. °

The ecologica importance of wetlands is further
demonstrated in the study of our nation's estuaries which
was undertaken by the Department of Interior in response
to the Estuary Protection Act.’® By that Act Congress gave
the Secretary of Interior specia responsibilities for studying
estuaries and developing means to protect, conserve, ad
restore them.

Estuaries include wetlands and are, therefore, a vau
able national resource. Perhaps, the best description of
estuaries and their importance is found in the cover letter
of the National Estuary Study which was directed to the

6 E.g., 1zaak Walton League v. Macchia, supra, note 4.

9 zabd v. Tabb, supra, note 4.
1916U.S.C. section 1221 et seq.
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Secretary of the Interior by the Directors of the Bureau of
Commercial Fisheries and Bureau of Sport Fisheries and
Wildlife in the Department of Interior:

Estuaries are among the Nation's most essential
resourcesl They constitute a unique part of
Americas national heritage. They have vaue to
al of the people, not merely to residents of the
coastal and great lakes areas.

Estuaries are more productive than the best farm
lands. They form a link in the production of the
vas magority of the fish taken in the sport and
commercia harvest and the marine areas off-shore
and in the estuaries themselves. Estuaries are vital
for the conservation and welfare of migratory
birds, and international resource for which the
Federal Government has specia responsibility.

Estuaries contain a combination of fresh water
and sea water nourished by nutrients from the
land and from the sea They ae richer than
either by itsdf. Ther diversty supports an
enormous wealth and variety of fish, birds, mam-
mals, and other living organisms.

Estuaries have a form of natural beauty found
nowhere else. They constitute the only open,
wilderness-type areas in the vicinity of the largest
metropolitan centers of the Nation. Thus, the
preservation of estuaries would help fulfill one of
your mgor goals-the provison of places for get-
ting out of doors to enjoy nature near the con-
centration of our people.

Enormous numbers of Americans depend on or
use the estuaries. At least hdf of the 200 million
people of the Nation can utilize them for recrea-
tion, including millions who migrate to the
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estuaries from inland states to fish, sail, or other-
wise enjoy their recreational bounties. Many
others enjoy the fruits of their rich production
on the dinner table. Truly, estuaries ae a
national resource.™

Speaking of the current situation regarding the condi-
tion of estuaries, this letter goes on to state:

Estuaries are in jeopardy. They are being
damaged, destroyed and reduced in Sze a an
accelerating rate by physical alteration and by
pollution. They are favorite places for industry,
which finds the land cheap, water transportation
easy, and waste disposal convenient. They ae
aso favorite places for residential developers who
find it exceedingly profitable to dredge and fill
an estuary and thus destroy part of it in order to
appeal to the desire of affluent Americans who
live near the water in houseswhich are accessible by
both boat and automobile.

Except for a few in Alaska, every one of the
Nation's estuaries have been modified by man.
Twenty-three percent have been severely modified,
fifty percent moderately modified, and twenty-
seven percent dightly modified.

We conclude that it is the national interest for
the Interior Department to initiate now a positive
approach to protection, restoration, and sound
use of the natural resources of estuaries.'

The National Estuary Study is a seven-volume work.
which is published by from the United States Department

1 National Estuary Study, Volume 1, pp. 12 (1970).
21d. a p. 2.



1n

of Interior Fish and Wildlife Service. Of particular interest to
this case are the passages concerning dredging and filling, with
particular respect to the Chesapeake Bay Estuary. Page 53
of Volume Two of this Study shows the Chesapeake Bay
Estuary extends up the Potomac River to Washington, D.C.
and that the area containing the tracts on which plaintiff
desires to dredge is in the severely modified portion of the
Potomac River.

The injury caused by dredging for sand and grave
from estuaries is described in the study as follows:

Extraction of sand, gravel, shell, and fill
materials, as previoudy noted, removes productive
bottom habitats. It removes the animals and plants
growing on the bottom and spreads st and fines
that smother other bottom habitats. It changes
basn topography, atering currents and related
factors. It aso creates turbid water conditions that
reduce photosynthetic plant growth dependent on
it.

* * * *

Further, dredging for sand, gravel, and fill from
estuaries can result in longlived changes in cur-
rents, circulation, mixing, salinity, dissolved
oxygen, and productivity of bottoms. The short-
term gains from mining of sand, gravel, shell, and
similar low-vadue materials may often be in-
adequate to justify the threats to renewable re-
sources that will continue to produce for us for-
ever if we will but see to their proper protection
and management. Such mining activities should,
therefore, be conducted in recognition of their
impact on the environment so as to maximize
socid benefits. They should be controlled so that
this is assured, or prohibited if they would cause
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such great damage that justification of the mining
is doubtful .*®

The report reaches the following conclusion regarding
the effects of channel dredging alone in the Chesapeake
Estuary:

In Maryland, the loss of wetlands was estimated
a 7%, and in Virginia 5%, during the period of
1954-1966."

The lower court's opinion recognized the potential
harm that would be caused by appellant's proposed dredg-
ing: various species of fish would be without their life
support; rare native vegetation would be destroyed; plant
life necessary to produce oxygen and to serve as a food
source for fish would be reduced due to a decrease in
sunlight because of increased turbidity; and the loss of
wildlife which would be frightened away by noise or driven
away by loss of a food supply.’®

There is and can be no doubt that legidative action to
protect wetlands from the harmful effects of dredging is a
vaid exercise of the state's police power. The loss of
wetlands with the attendant loss of fish, wildlife, and vege-
tation would have an adverse effect on the public wefare.
Once the wetlands are lost and the ecologica damage
occurs, the public loses a valuable source of recreation and
commercial pursuits and the general public welfare is ir-
reparably damaged.

The State of Maryland has the right to protect lands
submerged under its waters. This Court has sustained on
numerous occasions State ownership of submerged lands

B3 1d Voume 2, p. 138.
“1d. Vdume 3, p. 86.
15 | ower Court Opinion & pp. 15-16.
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and found that these lands are held for the public
benefit.

Navigable water and the land thereunder have
always been a part of the public domain. ... the
public has had an interest in the navigable stream
such as the right of fishery and navigation, which
cannot be &bridged or restrained by charter or
grant.

After the Revolution dl lands which had be-
longed to the Lord Proprietary became absolutely
vested in the state and were held for the public
benefit; "* * * [N]ot, however, as under the
government of the province, as the estate and for
the private emolument of an individua but for
the use of the public ***." It is wdl established
that the title of land below the high water marks,
as well as rivers or streams within the ebb and
flow of the tide, belong to the public.!’

Court decisions, such as Larmar, which have upheld
the state's ownership of and the holding of submerged land
for the benefit of the public usudly have referred to such
public benefits and rights in terms of navigation and
fishery.

Protection of the public rights to navigation and
fishery are traditional rights which the legidature and the
courts have aways protected. But, the public benefit in
submerged lands should not be inflexibly tied to those
rights. Rather, as new and important public rights in sub-
merged lands are uncovered, the legidature and the courts
should move to protect them also.

16 E.g., Board of Public Works v. Larmar, 277 A.2d 427
(1971).

7 1d. at p. 437.
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It is clear that the ecology of wetlands is a public
right which must be protected under the state's ownership
of submerged lands. The Cdifornia Supreme Court sus
tained the state's right and need to protect the wetlands
ecology in Marks v. Whitney,® in upholding the standing
of an owner of fastland to oppose the contention of an
owner of tidelands that the latter has the right to fill and
develop his tidelands. After stating the law of California,
which paralels Maryland law, to the effect that the owner
of the soil under water owns the land subject to public
rights, the court stated:

Public trust easements are traditionally
defined in terms of navigation, commerce and
fisheries. They have been hed to include the
right to fish, hunt, bathe, swim, to use for boat-
ing and genera recreation purposes the navigable
waters of the sfate, and to use the bottom of the
navigable waters for anchoring, standing, or other
purposes. * * * The public has the same rights in
and to tidelands.

The public uses to which tidelands are sub-
ject are sufficiently flexible to encompass chang-
ing public needs. In administering the trust the
state is not burdened with an outmoded class-
fication favoring one mode of utilization over
another .... There is a growing public recogni-
tion that one of the most important public uses
of the tiddands—a use encompassed within the
tidelands trus—is the preservation of those lands
in their natural state, so that they may serve as
ecologica units for scientific study, as open
space, and as environments which provide food
and habitat for birds and marine life, and which
favorably affect the scenery and climate of the

18 401 P2d 374 (1971)
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area. It is not necessary to here define precisely
dl the public uses which encumber tidelands.*

The foregoing establishes that wetlands are an ex-
tremely important part of and play a vita role in the
ecologica balance of our nation's waters. The continued
destruction of our wetlands can only lead to disastrous
results for the various forms of life which depend on
wetlands and in turn for mankind itself. Chapter 792 is an
important step towards protection of Charles County's wet-
lands. That type of protection, which may cause some
harm to private interests, must be alowed as a vdid exer-
cise of the police power.

m
CONCLUSION

Chapter 792 constitutes a vadid exercise by the legida
ture of the police power of the State of Maryland in the
protection of the public interests. Therefore, the decision
and decree of the lower court should be affirmed.

Respectfully,

Timothy J. Bloomfield
George W. Wise

Alvin Ezrin

Attorneysfor Amici Curiae

¥d. at p. 380.



