L ——= s o o

MARYLAND REPORTS

BEING

A SERIES OF THE

MOST IMPORTANT LAW CASES

ARGUED AND DETERMINED

GENERAL COURT AND COURT OF APPEALS

OF THE

STATE OF MARYLAND,

FROM MAY, 1780, TO MAY, 1790.

BY THOMAS HARRIS, JUNIOR,
Clerk of the Court of Appeals,

AND

JOHN MHENRY,

Attorney at Law.

NEW-YORK : .
Printed by C. Wiley, No. 28 Provost Streef.

1812.



214

OcTOBER,
1787.

Norwood

v.
Attorney-Ge-
neral.

CASES IN THE GENERAL COURT AND

the said ¥osias Bowen, such part of the said tract of
land called fosias’s Outlet, as he the said Nicholas
possesses or claims, under or in virtue of the patent
aforesaid, of the said tract of land called Norwood’s
Range, and that a patent do and shall issue and be
granted to the said Fosias Bowen, upon the certificate
aforesaid, of the said tract of land called Fosias’s
Outlet.

From which decree, Edward Norwood, as the heir of
the said Nicholas Norwood, who had died after the de-
cree, appealed to the Court of Appeals, and gave bond to
prosecute the said appeal, dated the'3d of October, 1786.

At this term, (October term, 1787,) the case standing
under rule errors, was dismissed.

Martin (Attorney-General) and Duwvall, for the ap-
pellant.
F. T. Chase, for the appellee,

GENERAL COURT, OCTOBER TERM, 1787.
Mary Butler(a) against Adam Craig.

PETITION for freedom by Mary Butler, claiming
her freedom as a descendant from a free white woman.

At the trial of this cause, two bills of exceptions were
taken. '

By the first bill of exceptions it appears, that the
counsel for the petitioner produced and read in evidence
to the Court, sundrydepositions taken in a former cause

{«) Sce the case of Butler v. Boarman,” September term, 1770, vol. 1.
p. 371,
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COURT OF APPEALS OF MARYLAND.

then depending between William and Mary Butler, the
father and mother of the present petitioner, against Ri-
chard Boarman, on a petition for freedom; on a final
hearing of which petition in the Court of Appeals, the
said William and Mary Butler were adjudged to be slaves
to the said Richard Boarman.(a): The said depositions
were read by the present petitioner’s counsel, to prove
that the present petitioner was a descendant from a free
white woman, named Irish Nell, and therefore entitled
to freedom. :

That the counsel for the defendant offered to read in
evidence all the depositions taken in the same former
cause, to prove that Jrish Nell was married to a negro
slave during the existence of the act passed in 1663—4,
entitled, * an act concerning negroes and other slaves,”
and to prove that after the said marriage the said Irish Nel/
was held as a slave, and that all the issue and descend-
ants from said marriage have been constantly held and
considered as slaves, and that the present petitioner, one
of the descendants aforesaid, has been always held and
considered as a slave by the defendant. . T'o which evi-
dence so offered by the defendant, the present petition-
er’s counsel objected, alleging that a record of the con-
viction of the said Jrish Nell for having intermarried
with the said slave should be produced, and that with-
out such conviction, neither the said frish Nell, nor
any of her descendants, could legally be slaves.

Whereupon the Court (Hanson, J. and Goldsborough, J.)
gave the following opinion : That without a conviction
in a ‘Court of Record of Irish Nell’s having intermarried
with a slave, she could not become a slave, nor could
her issue become slaves by virtue of such intermarriage.

(a) See the ecase of Bupler v. Boarman, September term, 1770, vol, L.
B 971

.
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That no presumption of such conviction arises from the
petitioner and her ancestors having been always held in
slavery. That the Court being satisfied that the records
of St. Mary’s county have been lost since the period at
which such conviction is supposed to have taken place,
it is not mecessary to show the record of the said con-
viction, but that hearsay evidence, being the best that can
reasonably be expected in this case, may be admitted to
prove that such conviction did take place. That no
length of possession of the said Irish Nell and her de-
scendants from the said marriage as slaves, nor any of
the facts related in any of the depositions taken in the
said former cause, are sufficient to satisfy the Court of
such conviction,

To this opinion the defendant’s counsel excepted.

By the second exception it appears, that the defend-
ant by his counsel, produced and read i evidence to the
Court, the record, procecedings and judgment, in the
Court of Appeals, on a petition filed by William and
Alary Butler, the father and mother of the present pe-
titioner, against Richard Boarman, by which said record
it appears, that the Provincial Court gave judgment, at
September term, 1770, for freedom to the petitioners,

which judgment of the Provincial Court was reversed by

the Court of Appeals at May term, 1771. And the de-
fendant prayed the opinion of the Court, that the said
judgment rendered in the Court of Appeals, was a
good and sufficient bar against the present petitioner, and
sufficient to preclude her from any relief on her present

petition.

But the Court (Llanson, J.and Goldsborough, J.) were
of opinion, that the said record, proceedings and judg-
ment, were no bar to prevent the petitioner from claim-
ing and having her freedom.

To which opinion the defendant excepted, and ap-
pealed to the Court of Appeals.

B
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In THE COURT oF ArrPrALs.

Fenings, for the appellant. The petitioner is a mu-
latto, and descended from a free white Jrish woman,
called Zrish Nell, who came into the province with Lord
Baltimore, and intermarried with a negro slave during
the existence of the act of 1663, After this act was
repealed, Nell had children in consequence of this mar-
riage, who were the ancestors of the petitioner. And
the question is, whether she is entitled to freedom ?
This question was heretofore determined on a petition
of some of the same family of mulattoes, against one
Boarman, of Charles county, The Provincial Court

T — T

adjudged they were entitled to freedom ; but on appeal,
this judgment was reversed.

The act of 1663, c. 6. reciting and condemning the
practice of white women intermarrying with negroes,

———

by which means also divers suits might arise, touching
the issue, &c. enacts, ¢ that whatsoever free-born
subject woman, should intermarry with any slave
from and after the last day of that assembly, should
serve the master of such slave during the life of her
husband, and that all the issue of such free-born wo-
man so married, should be slaves as their fathers
were.”

The act of 1681, c. 4. reciting the ill use that had been

white women procuring such marriages, and that in-
conveniences might arise by controversies touching the
issue of such free-born women, enacts, ‘ that if any
master, &c. of any free-born English or white woman,
should by any instigation, procurement, &c. suffer any
such free-born English or white woman to marry a
slave after the last day of that session of assembly, he
should forfeit his title to the service of such woman,
and the said woman should be free, &c. A penalty of
Vor. Il 28

sometimes made of the former act, by masters, &e. of
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Oc:%x;?m, 10,000 pounds of tobacco is laid upon the master for
\wwm, =) Procuring or suffering such marriage, and the like
L'u‘tjer‘ penalty upon the priest who should marry them,”
Craig. &c.  Then follows the repealing clause: * And be it
enacted, &c. that an act, entitled, an act concerning
negroes and slaves, be and is hereby utterly repealed,
and made void ; provided, that all matters and things
relating in the said act to the marriage of negroes and
free-born women and their issue, are firm and valid, ac-
cording to the true intent and purpose of the said act,
until the present time of the repeal thereof, any thing

in this act to the contrary notwithstanding.”

Two points arise. 1st. If the Court ought not to be
bound by the former judgment. 2d. If the repealing
act affects any issue born of marriages contracted during
the existence of the law of 1663, or if it ought to be
construed to affect the marriages of white women with
pegroes, and the issue of such marriages only which
happened after the repealing law.

As to the first it ought to be considered as a bar, being
solemnly determined by a Court of the dernier resort.
And if it is not a bar, it is tantamount to saying, that
no judgment on a petition for freedom shall determine
the property, but that every individual may petition as
often as he pleases, notwithstanding the condition of his 4
ancestors has been lcgally determined, and this without
any new evidence. This would occasion such per- 1
plexity and expense to masters, that they had better
emancipate their slaves at once, if they claim freedom,
than be involved in endless litigation and perplexity,

It is a principle of justice, that the effect of decisions
should be mutual. If the ancestor is adjudged free, it
would liberate the issue, and if the master kept them in !
slavery, he would be subject to an action, and the judg-
ment would be conclusive against him, unless he could J
show circumstances to distinguish the case, and the
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sonus probandi would be on himn, ex consequenti it should Oc?sx;zn.

have similar effects in his favour. The very point in (S

issue has been tried before, where the ancestor was a
slave.

Every judgment of a Court is conclusive, until re-
versed by appeal, or writ of error. But if the judgment
appears in force on the record, and the effect of it is to
be impeached or destroyed in a collateral suit, it would
be better to have no judgments, for they will only serve
to mislead. Suppose the case of a replevin for negroes,
would not a judgment respecting the slavery of the pa-
vent bind the issue?

If a judgment is to be impeached or destroyed, great
public inconvenience; as well as private injury, will
enure from such doctrine. The former adjudication
settled the law respecting the act of 1663. No person
would hesitate, after it, to purchase such issue as slaves.
No parent would think he made a precarious provision
in devising the issue of such as had been adjudged
slaves, and no doubt many purchases, bequests and
distributions, of them have been made, as well as ex-
ecutions on them to satisfy creditors, all which may be
set afloat, if such petitions are retained.

The judgment of a Court now would be no more con-
clusive than a former one, and on any change of the
Judges, either the petitioners or their masters might in-
cline to bring on the matter again, in expectation of a
change of opinion in their favour. Could the former
petitioners; against whom the judgment was had, petition
again? If they could not, then they might be slaves
under the same law that frees their issue. 4 Vin. 18.
ph19. 2 Shew. 213,

The petitioner should, at all events, show something
Rappening since the former judgment to vary his case,
or some fraud (which should be mentioned in the peti-
tion) practised in obtaining the former judgment, In

Btltler
Cralg
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chancery a decree is conclusive, but may be opened on a

‘o =m discovery of fraud. If a petition for freedom is likened

Butler

v
Craig.

to a bill in chancery, an allegation and proof of such
fraud should be made. If a new petition may be by the
issue, in order to controvert a fuct, yet certainly it ought
not to be admitted to controvert a legal construction of
an act of assembly, which has settled the law. This
would be making all /egal decisions uncertain. The
former decision has now become a rule of property,
which it is dangerous to set aside. This is not like a
rule of practice, which may be altered, and is only a
future regulation that does not affect former transactions.
1 Bl. Rep. 264. 696.

It was a great field of argument some years ago,
whether the increase of female slaves should go to a
devisee forlife of such slaves, or to the person to whom
they were limited over. It was determined in the Court
of Appeals, that they should be the property of the de-
visee for life, otherwise the devise might be of more
expense than benefit to him, by his maintaining the issue
until they were capable of labour, and on his decease,
they would be lost to his family. Numbers of slaves
have been held under this decision, which is considered
as a rule of property, and no Court should destroy it
by a contrary determination. Those who argued con-
trary to that decision, insisted, that under the rule of
the civil law, partus sequitur ventrem, and that where
the female parent went, the issue should follow her.
But the Court thought this rule only applicable to the
condition of the issue, and not to their station, that is,
their property.

The judgment, that the parent is a slave, must be a
bar to the issue, unless they claim freedom by a differ-
ent or prior title. There the determination that the
parent is a slave, shall not affect the issue, as where the
issue proves an act of manumission, though the parent

~
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was a slave. This is claiming freedom under a different
title.  Again, if by committing a particular offence, a
person was to be a slave for life, there the issue, by
showing how the slavery of the ancestor commenced, and
their prior birth, would show a prior title to freedom.

2d point. Thatit was the received construction of the
repealing act, at the time it passed, that it did not affect the
issue of marriages, contracted during the law of 1663,
may be collected from their having been always held in
slavery. And usage is a good exposition of a statute.
Doug.232. 2 Rep. 81. If the masters were actuated
entirely by interest, yet there were persons who would
probably have interfered, and such agross violation of
the law would hardly have passed unnoticed.

By the act of 1663, a property is undoubtedly vested
in the masters of white women marrying slaves, and in
the issue of such marriages and their descendants. And
this was a property he had a right to dispose of, and the
purchaser would have the same right. It would have
been unjust in the legislature to have made an ex post
Jacto law, which might have affected innocent purchasers.
Itwas confirmed among the perpetual laws. 1676, c. 2.
2 Ld. Raym. 1352. @ 2 Show. 16.

The objection is, that the words in the repealing law,
until this present time of the repeal, &c. prevents the
law of 1663 from having any future efficacy, and, conse-
quently, that it had no force whatever from that time.
This construction is making the words altogether nuga-
tory. For example, the marriages under the former layw,
were already continued until that time; the master had
already had the benefit of the service of the mother and
the issue until that time.  This is saying nothing at all,
nor paying any regard to the other expressions, that “all
matters and things relating to the marriage of free-born
women and their issue, are firm and valid, according to
the true intentand purpose of the said act, any thing in
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this act to the contrary notwithstanding.” What,in thé

\wr— .’ Act of 1663, related to the marriage of free-born women
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and their issue? The answer is plain, that such women
should serve during life, and all their issue should be
slaves ; then all these things are to be firm and valid.
Buthow are they so, if the repealing act entirely alters
the effects; for a thing can never be said to remain in
the same position, when its position is changed.

By construing, therefore, the words “ until this pre-
sent time of the repeal thereof,” in the sense they con-
tend for, the other expressions have no effect. But the
words until the present time, &c. may be construed to
have a consistent effect with the whole, to wit, that all
such marriages, after the law of 1663, until this present
time, and the issue of such marriages, shall be regulated
by that law, but that such marriages, and the'issue of
such marriages, from that present time, (the time in the
repealing act,) should not be affected by the law of 1663.
This construction gives force to all the expressions,
preserves former rights, and guards against future abuses,
1 Show. 108. = And that the legislature had this effect
in contemplation, is evident from the proviso, which is
plainly thrown in to prevent any construction, that the
effects of marriages, under the law of 1663, were to be
destroyed. They make use of the words, shall beutterly
repealed and made woid, &'c. It appears they were ap-
prehensive these words might be thought to affect inte-
rests acquired under the former law, and therefore threw
in the proviso to prevent such construction ; and the ge-
neral words in the proviso, had they not been qualified,
would leave the act of 1663 as it was.

If the legislature intended to destroy all consequences
under the act of 1663, they would have used the words that
“ 7o matters or things, &c. should be valid from thence-
forth,” instead of expressions which are directly con-
trary. It was not uncommon with the legislature, in re-

4
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pealing acts, to insert clauses saving of rights under
former laws. But it never yet was contended, that such
a saving destroyed or abridged those rights, when it is
evident, from the insertion of such a clause, the intent
was to preserve them. See the act of 1704, c. 67.

If the words  until this present time of the repeal
thereof,” had not been inserted, the two clauses would
have been contradictory, for the law of 1681 would re-
peal that of 1663, and yet continue it as to all its effects ;
therefore, until this present time was thrown in to prevent
such effect.

To get over the objections that the repealing law did
nothing, if it only confirmed things before until that
time, it was said that the issue born before should conii-

aue slaves, but those born after the repeal should be free,

‘What reason could the legislature have for such a dis-
tinction? The making of the issue slaves was intended
to deter women from such unnatural marriages, by the
punishment of their issue. This punishment was intend-
ed to be continued or removed by the repealing law, as
to marriages during the act of 1663. If to be continued,
why should the issue born at one time be more severely
punished than those born at another? Pari ratione, if
intended to be removed, why should it be from one and
not the other. _ 3

The legislature meant to preserve all effects of mar.
riages under the act of 1663, or they did not; if they
did, there was no reason for a discrimination of punish-
ment, with respectto the issue; if they did not, there
was no reason for a discrimination of favour. What-
ever may be our ideas now, at that time it would hardly
have been thought politic, or productive of public con-
wvenience, to have made this distinction. To have part
of the children of the same parents slaves and part free,
might have occasioned scenes of villany, “Where those
whose oaths were admissible, might have been witnesseg,

OcToBER,
1787.

Butler

V._
Craig.



224

"+ CASES IN THE GENERAL COURT AND

Oc:-_%t;n, for the others, and iniquitous scenes of collusion carried
i v

Butler

V.
Craig.

on amongst them. Such a distinction too, would have
been a punishment on the owner of the mother, who must
either maintain such after-born children, or suffer them
to perish. This effect the legislature musthave foreseen,
and would doubtless have guarded against it, if their
intention was as contended for.

Again, this distinction of the prior and after-born issue
destroys the principle, that the act of 1663 was to have
no effect after the repealing law, and admits, that the
words until this present time are not to be tied up strictly
to that period, but are to receive a future construction.
If the legislature had in view the meaning contended for,
how easy was it to have added the words now born, after
the words * free-born women and their issue,” instead
of the comprehensive word all. In short, there is not
one syllable in the law to justify this supposed construc-
tion.

The repealing law does not consider the act of 1663
50 unjust or impolitic, but they repeal it only on account
of the abuses that had been committed under it; they
could, therefore, have no intention to destroy any of the
rights of persons that were founded on a law, which law
in itself they appear to have considered as a proper one.
Suppose a law was passed that all conveyances to a man
and his Aeirs should be in writing; that twenty years
after, a law was made, reciting that many persons had
been inveigled to make such conveyances, and that no
conveyance to a man and his heirs should be effectual,
unless acknowledged and recorded, and then suppose a
clause similar to the present, for repealing and making
void the former act, with a proviso also, similar to the
one in question, would it be right to say that the estate
of the party, though/ acquired under the former law,
should immediately cease after the repealing act,and that
it only meant to render valid w}},at had passed before:

L e B I N R PRy, W T SV (TR g N R pytts « = PR W P N g i
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The estate had been possessed until that time, therefore
it was saying nothing at all. To get over this, suppose
it should be said, that the heirs born before the repealing
act, should enjoy it during their lives, but not their heirs
after them. Would not this be giving up all reliance on
the words * until this present time of the repeal,” &c.
be a manifest contradiction to the other words in the pro-
viso, and a flagrant act of injustice to those who derived
rights under the former? The cases are similar, except
that one respects real, and the other personal property.

Suppose, after the act of 1715, c. 44. making all ne-
groes and other slaves, then imported, or thereafter to be
imported, and their children then born, and thereafter to
be born, slaves, a law had been passed, reciting that ne-
groes were trepanned from their country,and then repeal-
ing the law of 1715, ¢c. 44. and adding the same proviso
as is added in the act in question.

Suppose a law made, giving the property of horses
that run wild in the woods, to the person taking them.
Suppose, afterwards, a repealing law made, which recited,
that whereas many people had turned out.and drove into
the woods their neighbours’ cattle, which, after running
some time wild they had taken up, and to avoid these
mischiefs repealing the first law, with the same proviso,
and in the same words as the present one, would not the
takers up of cattle hold the stock coming from what they
had properly taken up, under the law?

It is objected, that the repealing of an act does ¥ot
destroy mesne rights, derived under the original act,
therefore a bare repeal was sufficient, if rights so deri-
ved were intended to be continued. Therefore, by using
the words “ until this present time of the repeal thereof,”
the legislature meant to prevent the continuance of such

~mesne rights, after the repeal, and also to prevent per-

sons from being molested for having exercised such
rights under the original law, and this will give force te

Vor. IL 29
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the words “ until this present time,” &c. otherwise they
would be nugatory.

In answer to this, it is askcd why insert in the act
the words « that all matters and things relating, in the
said act, to the marriage of negroes and free-born wo-
men, and their issue, are firm and valid, according to
the true intent and purposes of the said act.” If all the
issue born before the repealing law, are to be free, the
master is punished for bringing them up till they are ser-
viceable, by then losing them.

It is objected, that there ought to have beena convic-
tion of the mother.

In the General Court, the opinions were divided. The
two associates were of opinion that the former decision
was no bar, also that a conviction ought to be pro-
ved, but that parol testimony by tradition of there hav-
ing been such a conviction, was sufficient presumption,
under the circumstances of the case, as accidents might
have happened to the records. The Chief Judge was of
opinion, that the former determination was a bar in this
case. Alsothat no conviction was necessary to make
the issue slaves. Further, that if a conviction was ne-
cessary, the length of time that the petitioner and the
ancestor were kept.in slavery, was a sufficient presump-
tion of there having been a conviction.

Two points arise ; 1st. Whether a conviction is neces-
sary ; 2d. Ifnecessary, whether from the circumstances
of the country, the burning of the court-house, and the
great length of possession, was not presumptive evidence
that a conviction had taken place.

The words in the act of 1663, c. 6. after saying the
woman should serve the master of such slave, are ¢ and
that all the issue of such free-born woman, so married,
should be slaves as their fathers were,”

The law of England, applicable in any manner to this
question, is, that of villenage, and there is no instance
of any conviction to make a villein. But if one does an
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act which renders him a villein, the lord might imme-
diately seize him as any other property ; and if he was
detained by others, the lord might sue them, and on pro-
ving the facts would recover.

If a villein taketh a free woman to wife, the issue
shall be villeins. But there never was an instance, that
the woman must be convicted of such marriage before
the lord’s right attaches. As soon as the issue areborn,
they are slaves, and the lord may seize them any where
except in the presence of the king. Cs. Lztt. 23. a. 137. b.
Sullivan’s Lect. 258. The common law puts the issue
exactly in the same situation as the issue in the act of
1663. There must have been numberless prosecutions, it
the law had required them, but none are to be found in
the Year-Books, from Edw. 1. to Hen. VII.

The principle of the objection is this; that where a
statute imposes a punishment, there must be a precedent
conviction. But this objection does not apply to the
cases of vesting specific property for doing what was not
an antecedent crime; for a statute declaring that, if a
person does an act which he had a right to do before,
another shall have his land, the other may enter, and a
conviction is not necessary to vest the property. 3 Co. 37,
Radcl{ﬂ"s case.

Papists are disabled to purchase, by statute, the next
protestant heir may seize the lands on the forfeiture, with-
out any conviction. ‘The proof of the other being a pa-
pist, is sufficient to support the title. Yet this may be a
forfeiture of his whole property,. and the statute does
not direct a conviction. 3 Bae. Abr. 797.

When there is a question of slavery, though it affects
the person of an individual, yetitis a mere question of
property. If it were considered otherwise, there must
be different rules of evidence between this and all other
cases; but what code of laws gives us such other evi-
dence ?

"The objection is, that if alaw makes the issue of pet-
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sons of a particular description slaves, that the issue
cannot be held in slavery without the conviction of the
ancestor, to prove that she comes within the description
of the law. If this objection was well founded, all ne-
groes would be free.

The description of the ancestor in the act of 1663, is,
a white woman marrying a negro. They say she must
have been convicted of the fact of marrying a negro.
The act of 1715, c. 44. makes negroes imported, and
their issue, slaves; the description, therefore, of the an-
cestor in this act, is an imported negro, ergo, she ought
to have been convicted of being so.  This actalso points
out the mode of conviction in some cases. In the act of
1663, no conviction is mentioned, nor in that of 1715 ;
there must, therefore, be the same construction in both.
The assembly considered white women, who so debased
themsclves as to marry negroes, to be no better than ne-
groes, and indecd they deserve less favour. Black
people are as much entitled to natural liberty as white.

But suppose the conviction of the mother was neces-
'sary to make her serve during the life of the husband, it
has nothing to do-with the issue. The master’s title to
the issue does not depend on Zer service, but on the fuct

of the marriage. And the issue on the trial must be,

was she, or was she not, married ! not was_she, or was
she not, convicted. The act does not say on conviction of
the mother, but on her marriage. Suppose the master did
not want the woman, and should choose to waive her ser-
vice ; yet he would be entitled to the issue, on account of
the marriage. It would be a strange construction to say a
man should not waive a penalty given for his benefit.
This would prevent a man’s doing a humane act, as it
would subject him to injury for doing it. How is the
master of the slave to get her convicted? She might
conceal herself so that no process could be served on
her; and suppose she has children notwithstanding.
Suppose she should remove into a different state, shortly
after the marriage, and be there delivered; would not
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the issue and the descendants be his property ? or, be-
cause he has waived the legal process, is he to lose his
property in the issue? If the law was to say, if an
American married a European, the issue should be
slaves, would a conviction be necessary ?

The clauses in the act are distinct and independent.
The first is for making the woman serve. The second,
for declaring the issue slaves on account of the marriage.
Ft says that all the issue of such free-born women so
married, shall be slaves; therefore, as to the issue at
least, the proof of the marriage is all that is required.
If the issue must be convicted of being the descendants
of such marriage, they must in like manner be con-
victed of being descendants of imported negroes. Sup-
pose a conviction had been produced, it would have
been objected, that it could not besgiven in evidence, as
a verdict ought not to affect persons who are no parties
toit. If they say a judgment on a petition could not be
a bar, howould a conviction in a criminal case, since
the rule is, that a verdict in a criminal case cannot be
given in evidence on a civil proceeding. Suppose a
man indicted for forging u conveyance, and convicted,
and the party claiming under this forged deed should
bring an ejectment on it, and insist that it was a valid
one, the conviction could not be given in evidence to
defeat his title. Suppose it was evidence in this case,
yet they would say it was not conclusive, but the peti-
tioners might give evidence to prove there was no mar-
riage, notwithstanding the conviction. Therefore mas-
ters may give evidence of a marriage, though there was
no conviction, or the rule would not be mutual.

- If a conviction is necessary, there is sufficient pre-
sumptive evidence of it. Facts may be proved two ways,
by positive or presumptive evidence. Few ancient trans-
actions admit of positive evidence. The issue of this
marriage have always been held in slavery, and the pre-
sumption is, that they would not have been so held, had
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the law in 1663 are probably alive, and the thing, if
unjust, would have been exclaimed against by them and
others. This proves that the law was never so constru-
ed, and contemporary exposition is strong; or if a con-
viction was necessary, it proves that there was a_convic-
tion. ~ It would, perhaps, be impossible to prove a con-
viction under the circumstanceés of many records being
lost, and the court-house being burnt.  See Bacon’s
Preface to Acts of Assembly.

Suppose a man had held land for greatlength of time,
and no patent could be found on record, would it not be
presumed the record of it waslost? Long possession is
looked on as the best evidence of right. Lord Coke says,
length of possession without a deed, is better evidence

‘than a deed without possession. A patent is necessary

for the granting of land, yet though none be found, the
presumption is, there was one if the land has been long
held. Then if they say that a conviction was necessary in
this case, from the length of possession, the presump-’
tion is, there was one. The Court admitted evidence
might have been given of a tradition that there was a
conviction. Would tradition without possession have
done, and will not possession without tradition do?
This would be rejecting the strongest evidence, and ad-
mitting the weakest.

It is objected, that presumption may be admitted in
other cases, yet not in that of negroes, who have not the
same means of prosecuting their rights. But in an-
swer to this, there is no instance of negroes being re-
fused to petition. There are many of this family, and
they have been held in slavery for many years, and have
never thought of petitioning till lately, when they had
liberty to do it. On this principle, most people must
lose their slaves, for the only title they can show in ge-
peral, islength of possession. But length of possession,

4
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is not positive, but only presumptive, evidence of a Ocroszs,

right. But it seems they must show positively the first
ancestor was a slave. If so, every person holding mu-
lattoes, must unavoidably lose them. The act says, 7ne-
groes and their issue shall be slaves. Now a muilatto
may come from a negro and a white woman, as well as
from a white man and a black woman; and it might be
argued, that in favour of liberty, the first ought to be
presumed, unless there is positive proof to the contrary.
The master, we will suppose, has no positive evidence to
prove this, but proves, that for a great number of years
the mulattoes and their ancestors have been held in slave-
ry ; but this is only presumptive proof they originally
came from a black woman, and if no presumption is to
have effect in these cases, they must of course be set
free.

The two Judges who gave the opinion against us,
said, we might give parol traditional evidence, that
there had been a conviction. But traditional evidence is
not positive, but presumptive. If it was positive evi-
dence, it might be given in all cases, but traditional evi-
dence is only admitted in particular cases. Gi/b. Evid.
152. The Court, therefore, in this case, admitted pre-
sumptive evidence. The Judges, by saying that they
would have regarded traditional evidence, though they
paid no regard to constant possession for a century,
would have admitted the weakest evidence, whilst they
rejected the strongest; for presumption arising from
possession, is much stronger than any reports, however
handed down. Therefore it is, that possession is ad-
mitted as proof in all cases of property, but parol tra-
dition is confined to very few. Cowp. 110, 111. When
a fact does not admit of proof, the next evidence is the
circumstances which generally attend the fact. Gilb. 160.
They say a conviction was necessary ; if it was, what are
the circumstances which would necessarily attend it?
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tradition would not necessarily accompany such convic-
tion, nor would it, in my opinion, have any weight, if
admissible, as tradition might arise from surmise. Tra-
dition, in itself; is the weakest of all evidence, and never
admitted but in case of necessity. If it was generally
received, it would be of a dangerous tendency, as a de-
signing person might designedly raise a report, in order
to have it propagated and handed down for a particular
purpose. In ejectment, no evidence could be given of a
tradition that the land belonged to one of the parties, or
his ancestors ; but the possession of that party and his
ancestor would be evidence. This shows the weakness
of the one kind of evidence, when opposed to the other.

Chase, for the appellee. The petitioner is the great-
grandchild of frish Nell, a white woman, and as such is
entitled to freedom, unless a slave in virtue of the act
of 1663-4, which enacts ¢ that whatsoever free-born
woman shall intermarry with any slave, shall serve the
master of such slave during the life of her husband, and
that all the issue of such free-born woman, so married,
shall be slaves, as their fathers were.” The preamble re-
cites, that free-born English women married negro slaves,
and that the act is made for deterring suck free-born wo-
men from such shameful matches. This act is highly
penal on the free-born women, as it subjects them to
serve during the lives of their husbands, and is most
penal and cruel on their innocent children, in making
them and all their posterity slaves. This act was repeal-
ed in 1681.

The law of nature does not prohibit a white person
marrying with a black person, and only negroes and their
descendants were slaves in Maryland. 1t isthe act of
assembly alone, which creates the offence and annexes
the penalty, which is unjust and cruel; unjust to the
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mother, because she is guilty of no crime, and most un-
just and cruel to the offspring, who are wholly innocent.
The marriage of a white woman with a negro slave is
the crime, but the act prescribes no mode by which she
is to be convicted of the crime, though such penal con-
sequences are to follow the fact.

The General Court have given their opinion, that
without a conviction in a Court of Record, of Zrish Nell’s
having intermarried with a slave, she could not become
a slave, nor would her issue become slaves by virtue of
such intermarriage. That the records of St. Mary’s be-
ilng lost, since the period at which such conviction is
supposed to have taken place, it is not necessary to show
the record, but hearsay evidence may be admitted, to
prove that such conviction did take place. Ought this
opinion and judgment to be affirmed, or not?

As the act points out 7o mode of conviction, I contend
that there must be a trial according to the common law,
by presentment and judgment. The law makes the mar-
riage a crime. The marriage is a fact, and every fact
ereated a crime, must be proved before a Jury, unless
some other mode is prescribed by positive law, and a

conviction and judgment thereon. If a statute creates

an offence, and appoints no trial, it mustbe tried by the
rules of the common law.

Irish Nell was an English subject, and as such entitled
to all the privileges of an English subject in an equal
degree with any other English subject, however possess-
ed with wealth, and exalted in station orrank. If she
committed the crime of marrying a negro slave, she
would by law be subject to no punishment before conv1c~
tion, in some mode, and she was entitled to the common
law mode of trial by Jury, asno other mode was prescri-
bed by law. By magna charta, (2 Inst. 45.) nullus liber
homo disseisietur de libertatibus, nisi per legem terre.
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Sullivan’s Lect. 352, 372. Stat. 28 Edw. IIL. c. 3. 42
Edw. I1I. c. 3.

If a witness is objected to, because he has committed
some offence, as felony or perjury, that incapacitates him
to be a witness, evidence is not admissible to prove the
fact, but the record of the conviction must be produced,
and the judgment thereon. The conviction without the
judgment is not sufficient. Calwp. 3. 12 Vin. 131. pl. 6.
8 Com. 545. Buller,292. A fortiori in this case, when
the party violating the law is to be a slave during the life
of her husband, and her issue slaves for ever. In the
case of attainder for treason and corruption of blood, if
the lord claims the land by escheat,he must produce the
record of the attainder. In either of these. instances,if
a hundred witnesses of unquestionable credit could be
produced, they would not be received to prove the fact of
felony, perjury or treason. Upon the same principles
parol evidence is not. admiésible, to prove that Irish Nell
married a negro slave during the existence of the act of
1663.

Hearsay or tradition is not sufficient to prove any
crime. The act of 1663 makes it an offence, or crime,
highly penal, for a white woman to marry a negro slave.
Suppose Irish Nell had been indicted for marrying a
slave, would evidence be reccived of what the clergy-
man and others present at the wedding, but dead before
the trial, had declared? Certainly not. Will length of
time make that admissible, which was not so. in the be-
ginning? If such evidence was illegal to convict Irisi
Nell, it cannot now be received against her issuc.

By the act of 17135, c. 44. 5. 26, 27, 28. the mode of
proceeding is pointed out in the case of white persons
Laving children by negroes or slaves. The act of 1665
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points out no mode of conviction. Is any, or what mode
is necessary ? If a statute inflicts a penalty for doing a
thing, which was no offence before, but does not appro-

- priate the penalty, or direct any method of recovery,
such offence is not indictable, but debt lies to recover the
penalty. Poph. 175. 2 Stra. 828. If the offence was
punishable at common law, an indictment lies. If a
statute appoints a particular method of proceeding, as
by information, &c. without mentioning indictment, no
indictment lies. 4 Bac. 654. 2 Hawk. 211. Plowd,
206, 207.

The trial of all criminal matters is by the country,
and the party accused cannot be denied it unless it be
his own fault. As if he will not plead. Trials per pais,
16. or 14. cites Staundf. P. C. 150. 4 Shep. Abr. 154.
If a statute gives justices a power, generally to deter-
mine a matter at the sessions, it must be according to

~ law, and as a Court. 6 Mod. 17. 1 Vent. 33. 37. 171.
If, whenever an act of parliament makes an offence, and
is silent on the -manner of trying it, it shall be intended
to be a trial per pais, according to magna charta. 7 Mod.
99. Hob. 127. And if the law speaks of proof, it isin-
tended to be by Jury. 5 Co. 108. Vin. Trial, 71. pl. 19.
75. pl. 4. 1 Burr. 389. 545. 2 Burr. 803. 805. Cowp.
297. Judgment for corporal punishment, cannot be
. given against one in his absence. Salk. 400. When a
~ statate wills any thing to be done generally, and does not
appoint any special means, it shall be granted according to
* the course of the common law. Vin. Statute; 512. pl.13.
Savil. 39. If an act of parliament inflicteth no penalty,
the offender is liable to be punished by fine and imprison-
ment, upon indictment. 2 Burn’s Eccles. Law, 426.
Where a trial by Jury is dispensed with, and a special
power is given to a justice to convict an offender in a
summary way, yet he must proceed according to the
course of the common law, in trials by Jury. 1 Burn's
Fust. 363, 4.Com. 150. The justice acts both as Jury
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dict and a judgment. Doug. 638. Evidence must be
stated. 2 Burr. 1167. 1184, 3 Burr, 1786. 4 Burr,
2063, 2064. In an indictment, it must appear on the
record that the trial was had by twelve jurors, otherwise
the judgment will be reversed. 2 Bl Rep. 718,

The Court of Appeals, at Fune term, 1791, éiﬁrmgd
the judgment of the General Court.

GENERAL COURT, (EASTERN SHORE,)
SEPTEMBER TERM, 178s.

John Moore’s Lessee against William Pearce,

EJECTMENT for a piece or parcel'of land, called
Wharton Manor, distinguished by Lot No. 1. and Lot
No. 2. lying in Kent county. The suit was brought to
April term, 1775,

At September term, 1786, the Jury found by special
verdict, that the defendant William Pearce was, on the
oth February, 1773, seised and possessed of the tract of
land in question, and also of one third of a pew in Ches-
ter church,.in the said county, and was also at the same

time indebted unto the lessor of the plaintiff, ¥ohn

Moore, in the sum of 800. current money. That the
said defendant, being so seised and indebted, it was
agreed between the said William Pearce and the said
Fohn Moore, that he the said William,in order to secure
the payment of the said sum of money to the said Fohn,
should convey, by deed of bargain and sale, duly execu-
ted, unto the said Fohn, all the right and estate of him
the said William, in the lands and pew aforesaid ; and
that the said Moore should, at the same time, execute 2
bond and deliyer the same to the said Pearce, for the pays




