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Information About the Maryland Register and COMAR

MARYLAND REGISTER

The Maryland Register is an official State publication published
every other week throughout the year. A cumulative index is
published quarterly.

The Maryland Register is the temporary supplement to the Code of
Maryland Regulations. Any change to the text of regulations
published in COMAR, whether by adoption, amendment, repeal, or
emergency action, must first be published in the Register.

The following information is also published regularly in the
Register:

* Governor’s Executive Orders

* Attorney General’s Opinions in full text

* Open Meetings Compliance Board Opinions in full text

» State Ethics Commission Opinions in full text

* Court Rules

* District Court Administrative Memoranda

* Courts of Appeal Hearing Calendars

 Agency Hearing and Meeting Notices

* Synopses of Bills Introduced and Enacted by the General
Assembly

* Other documents considered to be in the public interest

CITATION TO THE MARYLAND REGISTER

The Maryland Register is cited by volume, issue, page humber, and
date. Example:
* 19:8 Md. R. 815—817 (April 17, 1992) refers to Volume 19, Issue
8, pages 815—817 of the Maryland Register issued on April 17,
1992,

CODE OF MARYLAND REGULATIONS (COMAR)

COMAR is the official compilation of all regulations issued by
agencies of the State of Maryland. The Maryland Register is
COMAR’s temporary supplement, printing all changes to regulations
as soon as they occur. At least once annually, the changes to
regulations printed in the Maryland Register are incorporated into
COMAR by means of permanent supplements.

CITATION TO COMAR REGULATIONS

COMAR regulations are cited by title number, subtitle number,
chapter number, and regulation number. Example: COMAR
10.08.01.03 refers to Title 10, Subtitle 08, Chapter 01, Regulation 03.

DOCUMENTS INCORPORATED BY REFERENCE

Incorporation by reference is a legal device by which a document is
made part of COMAR simply by referring to it. While the text of an
incorporated document does not appear in COMAR, the provisions of
the incorporated document are as fully enforceable as any other
COMAR regulation. Each regulation that proposes to incorporate a
document is identified in the Maryland Register by an Editor’s Note.
The Cumulative Table of COMAR Regulations Adopted, Amended
or Repealed, found online, also identifies each regulation
incorporating a document. Documents incorporated by reference are
available for inspection in various depository libraries located
throughout the State and at the Division of State Documents. These
depositories are listed in the first issue of the Maryland Register
published each year. For further information, call 410-974-2486.

HOW TO RESEARCH REGULATIONS

An Administrative History at the end of every COMAR chapter gives
information about past changes to regulations. To determine if there have
been any subsequent changes, check the ‘Cumulative Table of COMAR
Regulations Adopted, Amended, or Repealed”” which is found online at
http:/Aww.dsd.state. md.us/PDF/CumulativeTable.pdf. This table lists the
regulations in numerical order, by their COMAR number, followed by the
citation to the Maryland Register in which the change occurred. The
Maryland Register serves as a temporary supplement to COMAR, and the
two publications must always be used together. A Research Guide for
Maryland Regulations is available. For further information, call 410-260-
3876.
SUBSCRIPTION INFORMATION

For subscription forms for the Maryland Register and COMAR, see
the back pages of the Maryland Register. Single issues of the
Maryland Register are $15.00 per issue.

CITIZEN PARTICIPATION IN
THE REGULATION-MAKING PROCESS

Maryland citizens and other interested persons may participate in
the process by which administrative regulations are adopted,
amended, or repealed, and may also initiate the process by which the
validity and applicability of regulations is determined. Listed below
are some of the ways in which citizens may participate (references
are to State Government Article (SG),

Annotated Code of Maryland):

* By submitting data or views on proposed regulations either orally
or in writing, to the proposing agency (see ‘‘Opportunity for Public
Comment”’ at the beginning of all regulations appearing in the
Proposed Action on Regulations section of the Maryland Register).
(See SG, §10-112)

* By petitioning an agency to adopt, amend, or repeal regulations.
The agency must respond to the petition. (See SG §10-123)

* By petitioning an agency to issue a declaratory ruling with respect
to how any regulation, order, or statute enforced by the agency
applies. (SG, Title 10, Subtitle 3)

* By petitioning the circuit court for a declaratory judgment
on the validity of a regulation when it appears that the regulation
interferes with or impairs the legal rights or privileges of the
petitioner. (SG, §10-125)

* By inspecting a certified copy of any document filed with the
Division of State Documents for publication in the Maryland
Register. (See SG, §7-213)
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REGULATIONS CODIFICATION SYSTEM

Under the COMAR codification system. every regulation cee
is assigned a unique four-part codification number by O 9 . 1 2 . O 1 . O 1 D(2)(C)( 111
which it may be identified. All regulations found in | | |

COMAR are arranged by title. Each title is divided into Title
numbered subtitles, cach subtitle is divided into numbered
chapters, and each chapter into numbered regulations.

Chapter Section

Subtitle Regulation  Subsection

Paragraph

Subparagraph

A regulation may be divided into lettered sections. a section divided into numbered subsections. a subsection divided into
lettered paragraphs, and a paragraph divided into numbered subparagraphs.

Cumulative Table of COMAR Regulations
Adopted, Amended, or Repealed

This table, previously printed in the Maryland Register lists the regulations, by COMAR title, that have been adopted, amended, or repealed in
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The table is no longer printed here but may be found on the Division of State Documents website at www.dsd.state.md.us.
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The table below lists proposed changes to COMAR regulations. The proposed changes are listed by their COMAR number, followed by a
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“(err)”. Regulations referencing a document incorporated by reference are followed by “(ibr)”. None of the proposals listed in this table have

been adopted. A list of adopted proposals appears in the Cumulative Table of COMAR Regulations Adopted, Amended, or Repealed.
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The Governor

EXECUTIVE ORDER 01.01.2017.19

Renewal of Executive Order 01.01.2017.02
(Executive Order Regarding the Heroin, Opioid, and Fentanyl
Overdose Crisis Declaration of Emergency)

WHEREAS, |, Lawrence J. Hogan, Jr., Governor of the State of
Maryland, issued Executive Order 01.01.2017.02 due to the heroin,
opioid, and fentanyl overdose crisis (the “Crisis”); and

WHEREAS, The emergency conditions relating to the Crisis
continue to exist.

NOW THEREFORE, I, LAWRENCE J. HOGAN, JR., GOVERNOR
OF THE STATE OF MARYLAND, BY VIRTUE OF THE
AUTHORITY VESTED IN ME BY THE CONSTITUTION AND
THE LAWS OF MARYLAND, INCLUDING BUT NOT LIMITED
TO TITLE 14 OF THE PUBLIC SAFETY ARTICLE, DECLARE
THAT THE STATE OF EMERGENCY CONTINUES TO EXIST
PERTAINING TO THE NEED TO CONTROL AND ELIMINATE
THE HEROIN, OPIOID, AND FENTANYL OVERDOSE CRISIS
AND HEREBY RENEW EXECUTIVE ORDER 01.01.2017.02,
EFFECTIVE ON AUGUST 29, 2017, AND SHALL EXPIRE ON
SEPTEMBER 28, 2017, UNLESS SOONER TERMINATED OR
EXTENDED IN WRITING BY ME.

GIVEN Under My Hand and the Great Seal of the
State of Maryland, in the City of Annapolis, this 29th
Day of August, 2017.

LAWRENCE J. HOGAN, JR.

Governor

ATTEST:
JOHN C. WOBENSMITH
Secretary of State

[17-19-21]

EXECUTIVE ORDER 01.01.2017.20

Commission on the Future of the Pikesville Armory

WHEREAS, The Pikesville Armory (the “Armory”) was built in
1903 as part of the National Guard’s 20th Century reorganization and
expansion and is the second oldest armory in Maryland built during
this period,;

WHEREAS, The Armory was added to the National Register of
Historic Places in 1985;

WHEREAS, The Armory has played an important role as a center of
the community and had many uses over the years, including hosting
many Presidential candidates, craft fairs, dances, and other public
events;

WHEREAS, The Armory property is an historic military complex
with more than 14 acres of beautiful, scenic grounds and historic
structures;

WHEREAS, The Armory property has been declared to be
superfluous by the Maryland Military Department and is available for
re-use; and

WHEREAS, The Armory property presents a unique opportunity for
development of a plan that could inspire further investment and
engagement in the historic community of Pikesville and provide and
important cultural and community resource.

NOW THEREFORE, I, LAWRENCE J. HOGAN, JR., GOVERNOR
OF THE STATE OF MARYLAND, BY VIRTUE OF THE
AUTHORITY VESTED IN ME BY THE CONSTITUTION AND

LAWS OF MARYLAND, HEREBY PROCLAIM THE
FOLLOWING EXECUTIVE ORDER, EFFECTIVE
IMMEDIATELY:

A. Commission. There is a Commission on the Future of the
Pikesville Armory (the “Commission”).

B. Membership. The Commission membership shall consist of the
following:

(1) The Governor shall appoint a chair of the Commission.

(2) Membership will include:

() Two members from the 1000 Friends of Pikesville, Inc.

(b) Two members from the Pikesville Chamber of
Commerce

(c) The Councilwoman from the 2nd Council District, or her
designee

(d) Five members representing five community associations
surrounding the Pikesville Armory

() Two members representing the Greater Pikesville
Recreation Council

(f) Three additional members appointed by the Governor

(3) Six members of the Commission shall constitute a quorum
for the transaction of any business.

(4) To the extent practicable, the members of the Commission
shall reflect the diversity of the population of the State.

C. Duties.

(1) Consult with stakeholders in the Pikesville community and
individuals with relevant expertise concerning the potential future
uses of the Armory property.

(2) The Commission shall hold publicly announced meetings at
such times and such places as it deems necessary. The meetings shall
be open and accessible to the general public in accordance with the
State Open Meetings Act or other applicable law.

(3) The Commission shall recommend options for the future
use of the Armory property to be presented to the Governor no later
than October 1, 2018, which options shall be consistent with the
Armory’s designation as a member of the National Register of
Historic Places.

D. Disbandment. The Commission shall automatically be
disbanded on November 1, 2018, unless its term is extended by
executive order.

GIVEN Under My Hand and the Great Seal of the
State of Maryland, in the City of Annapolis, this 5th
Day of September, 2017.

LAWRENCE J. HOGAN, JR.

Governor

ATTEST:
JOHN C. WOBENSMITH
Secretary of State

[17-19-22]
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The Judiciary

COURT OF APPEALS OF
MARYLAND

DISCIPLINARY PROCEEDINGS

This is to certify that by an Order of the Court of Appeals dated
August 24, 2017, WILLIAM NORMAN ROGERS, 1187 Middle
Creek Road, Fairfield, Pennsylvania 17320, has been replaced upon
the register of attorneys in the Court of Appeals as of August 24,
2017. Notice of this action is certified in accordance with Maryland
Rule 19-761.

* * * * * * * * * *

This is to certify that by an Order of the Court of Appeals dated
August 29, 2017, LAWAL MOMODU, 19831 Celebration Way,
Germantown, Maryland 20874, has been indefinitely suspended,
effective immediately, from the further practice of law in the State,
and his name as an attorney at law will be been stricken from the
register of attorneys in this Court (Maryland Rule 19-761).

* * * * * *x * * * *x

This is to certify that by an Order of the Court of Appeals dated
August 29, 2017, PAMELA BRUCE STUART, 5115 Yuma Street,
NW, Washington, DC 20016, has been suspended for one (1) year,
effective nunc pro tunc as of February 6, 2017, from the further
practice of law in the State, and her name as an attorney at law has
been stricken from the register of attorneys in this Court (Maryland
Rule 19-761).

[17-19-19]
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Regulatory Review and Evaluation

Regulations promulgated under the Administrative Procedure Act will undergo a review by the promulgating agency in accordance with the
Regulatory Review and Evaluation Act (State Government Article, §§10-130 — 10-139; COMAR 01.01.2003.20). This review will be
documented in an evaluation report which will be submitted to the General Assembly’s Joint Committee on Administrative, Executive, and
Legislative Review. The evaluation reports have been spread over an 8-year period (see COMAR 01.01.2003.20 for the schedule). Notice that
an evaluation report is available for public inspection and comment will be published in this section of the Maryland Register.

Title 14
INDEPENDENT AGENCIES

Subtitle 27 MARYLAND
ENVIRONMENTAL SERVICE

Notice of Availability of Evaluation Report

Pursuant to the Regulatory Review and Evaluation Act, State
Government Article, §10-135(b)(1), Annotated Code of Maryland,
and Executive Order 01.01.2003.20, notice is hereby given that the
Evaluation Report regarding COMAR 14.27.02 — .04 is available for
public inspection and comment for a period of 60 days following the
date of this notice.

This report may be reviewed by appointment at the Maryland
Environmental Service, 259 Najoles Road, Maryland 21108, Monday
through Friday, 8 a.m. to 4 p.m., except holidays.

Information may be obtained by contacting Pamela Fuller,
Regulations Coordinator, at 410-729-8243 or pfull@menv.com.

[17-19-16]
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Final Action on Regulations
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Title 08
DEPARTMENT OF NATURAL
RESOURCES

Subtitle 02 FISHERIES SERVICE
08.02.03 Crabs

Authority: Natural Resources Article, §4-803, Annotated Code of Maryland

Notice of Final Action
[17-190-F]

On September 5, 2017, the Secretary of Natural Resources
adopted amendments to Regulations .11 and .12 under COMAR
08.02.03 Crabs. This action, which was proposed for adoption in
44:15 Md. R. 762—763 (July 21, 2017), has been adopted as
proposed.

Effective Date: September 25, 2017.

MARK J. BELTON
Secretary of Natural Resources

Title 09
DEPARTMENT OF LABOR,
LICENSING, AND
REGULATION

Subtitle 10 RACING COMMISSION
09.10.03 Prohibited Acts

Authority: Business Regulation Article, §11-210, Annotated Code of
Maryland

Notice of Final Action
[17-114-F]

On August 24, 2017, the Maryland Racing Commission adopted
amendments to Regulation .01 and new Regulation .10 under
COMAR 09.10.03 Prohibited Acts. This action, which was
proposed for adoption in 44:8 Md. R. 409—411 (April 14, 2017), has
been adopted as proposed.

Effective Date: September 25, 2017.

J. MICHAEL HOPKINS
Executive Director

Title 10
MARYLAND DEPARTMENT
OF HEALTH

Subtitle 09 MEDICAL CARE
PROGRAMS

10.09.03 Pharmacy Services

Authority: Health-General Article, §§2-104(b), 15-103, 15-103.1, 15-105, and
15-118, Annotated Code of Maryland

Notice of Final Action
[17-138-F]

On September 1, 2017, the Secretary of Health adopted
amendments to Regulations .01 and .03—.07 under COMAR
10.09.03 Pharmacy Services. This action, which was proposed for
adoption in 44:14 Md. R. 661—665 (July 7, 2017), has been adopted
as proposed.

Effective Date: September 25, 2017.

DENNIS SCHRADER
Secretary of Health

Subtitle 09 MEDICAL CARE
PROGRAMS

Notice of Final Action
[17-175-F]
On August 31, 2017, the Secretary of Health adopted amendments to:
(1) Regulation .01 under COMAR 10.09.27 Home Care for
Disabled Children Under a Model Waiver; and
(2) Regulation .03 under COMAR 10.09.47 Disproportionate
Share Hospitals.
This action, which was proposed for adoption in 44:14 Md. R. 665
(July 7, 2017), has been adopted as proposed.
Effective Date: September 25, 2017.

DENNIS SCHRADER
Secretary of Health
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Subtitle 09 MEDICAL CARE
PROGRAMS

10.09.80 Community-Based Substance Use
Disorder Services

Authority: Health-General Article, §§2-104(b), 7.5-205(d), 15-103(a)(1), and
15-105(b), Annotated Code of Maryland

Notice of Final Action
[17-173-F]

On September 1, 2017, the Secretary of Health adopted
amendments to Regulations .02, .03, and .05 under COMAR
10.09.80 Community-Based Substance Use Disorder Services.
This action, which was proposed for adoption in 44:14 Md. R. 667
(July 7, 2017), has been adopted as proposed.

Effective Date: September 25, 2017.

DENNIS SCHRADER
Secretary of Health

Title 11
DEPARTMENT OF
TRANSPORTATION

Subtitle 11 MOTOR VEHICLE
ADMINISTRATION—
ADMINISTRATIVE PROCEDURES

11.11.16 Expungement of Public Motor Vehicle
Administration Records

Authority: Transportation Article, §§12-104(b) and 16-117.1, Annotated Code
of Maryland

Notice of Final Action
[17-193-F]

On September 5, 2017, the Administrator of the Motor Vehicle
Administration adopted new Regulations .01—.03 under a new
chapter, COMAR 11.11.16 Expungement of Public Motor Vehicle
Administration Records. This action, which was proposed for
adoption in 44:15 Md. R. 763—764 (July 21, 2017), has been
adopted as proposed.

Effective Date: October 1, 2017.

CHRISTINE NIZER
Administrator
Motor Vehicle Administration
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Subtitle 15 MOTOR VEHICLE
ADMINISTRATION—VEHICLE
REGISTRATION

11.15.36 Tax Credit Certificate

Authority: Commercial Law Article, §§14-1502 and 14-1503; Tax-General
Article, §10-734.1(g); Transportation Article, 8812-104(b), 13-808, and
13-817; Annotated Code of Maryland

Notice of Final Action
[17-183-F]

On August 22, 2017, the Administrator of the Motor Vehicle
Administration adopted new Regulations .01—.04 under a new
chapter, COMAR 11.15.36 Tax Credit Certificate. This action,
which was proposed for adoption in 44:14 Md. R. 672—673 (July 7,
2017), has been adopted as proposed.

Effective Date: September 25, 2017.

CHRISTINE NIZER
Administrator
Motor Vehicle Administration

Subtitle 19 MOTOR VEHICLE
ADMINISTRATION—SCHOOL
VEHICLES

11.19.04 School Vehicle Inspection

Authority: Transportation Article, §§12-104(b) and 25-110, Annotated Code
of Maryland

Notice of Final Action
[17-194-F)

On September 5, 2017, the Administrator of the Motor Vehicle
Administration adopted amendments to Regulation .02, .03, .06, .07,
and .10 and new Regulation .11 under COMAR 11.19.04 School
Vehicle Inspection. This action, which was proposed for adoption in
44:15 Md. R. 764—766 (July 21, 2017), has been adopted as
proposed.

Effective Date: October 1, 2017.

CHRISTINE NIZER
Administrator
Motor Vehicle Administration
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Title 13A
STATE BOARD OF
EDUCATION

Subtitle 02 LOCAL SCHOOL
ADMINISTRATION

13A.02.01 Local Boards of Education

Authority: Education Article, §§2-205, 4-101, 4-105, 4-106, 5-101, 5-109, and
7-103, Annotated Code of Maryland

Notice of Final Action
[17-149-F]

On August 22, 2016, the Maryland State Board of Education
adopted amendments to Regulation .04 under COMAR 13A.02.01
Local Boards of Education. This action, which was proposed for
adoption in 44:12 Md. R. 596 (June 9, 2017), has been adopted as
proposed.

Effective Date: September 25, 2017.

KAREN B. SALMON, Ph.D.
State Superintendent of Schools

Subtitle 06 SUPPORTING PROGRAMS

13A.06.01 Programs for Food and Nutrition

Authority: Education Article, §85-214, 7-601—7-605, and 7-701—7-704,
Annotated Code of Maryland
Federal Statutory Reference: 42 U.S.C. §§1751—1762a, 1765, 1766, 1766a,
1769a, 1772, 1773, 1776, 1779, 1788 Federal Regulatory Reference: 7 CFR
210, 215, 220, 225—227, 235, 240, 245, 250

Notice of Final Action
[17-162-F]

On August 22, 2017, the Maryland State Board of Education
adopted amendments to Regulations .02 and .03 under COMAR
13A.06.01 Programs for Food and Nutrition. This action, which
was proposed for adoption in 44:13 Md. R. 632—634 (June 23,
2017), has been adopted as proposed.

Effective Date: September 25, 2017.

KAREN B. SALMON, Ph.D.
State Superintendent of Schools

Title 31
MARYLAND INSURANCE
ADMINISTRATION

Subtitle 03 INSURANCE PRODUCERS
AND OTHER INSURANCE
PROFESSIONALS

31.03.06 Surplus Lines

Authority: Insurance Article, §§2-109, 3-304, 3-306, 3-307, 3-311—3-313,
3-325, 9-301(f), 9-303(5), 9-401(i)(1), and 9-405(b), Annotated Code of
Maryland

Notice of Final Action
[17-176-F]

On August 29, 2017, the Insurance Commissioner adopted
amendments to Regulation .05 under COMAR 31.03.06 Surplus
Lines. This action, which was proposed for adoption in 44:14 Md. R.
687-688 (July 7, 2017), has been adopted as proposed.

Effective Date: October 2, 2017.

ALFRED W. REDMER, JR.
Insurance Commissioner
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Withdrawal of Regulations

Title 14
INDEPENDENT AGENCIES

Subtitle 35 MARYLAND HEALTH
BENEFIT EXCHANGE

Notice of Withdrawal
[16-221-W]

Pursuant to State Government Article, §10-116(b), Annotated
Code of Maryland, notice is given that the proposal to amend
Regulations .01 and .02 under COMAR 14.35.01 General
Provisions, and amend Regulation .01 and adopt new Regulations
.02—.20 under COMAR 14.35.07 Eligibility Standards for
Enrollment in an Qualified Health Plan and a Qualified Health
Plan with APTC and CSR in the Individual Exchange, which was
published in 43:18 Md. R. 1039—1051 (September 2, 2016), has
been withdrawn by operation of law.

GAIL S. KLAKRING
Administrator
Division of State Documents
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Proposed Action on Regulations

For information concerning citizen participation in the regulation-making process, see inside front cover.
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 [Single brackets] indicate text proposed for deletion.

and a notice of withdrawal is published in the Maryland Register.

Promulgation of Regulations

An agency wishing to adopt, amend, or repeal regulations must first publish in the Maryland Register a notice of proposed action, a
statement of purpose, a comparison to federal standards, an estimate of economic impact, an economic impact on small businesses, a notice
giving the public an opportunity to comment on the proposal, and the text of the proposed regulations. The opportunity for public comment
must be held open for at least 30 days after the proposal is published in the Maryland Register.

Following publication of the proposal in the Maryland Register, 45 days must pass before the agency may take final action on the
proposal. When final action is taken, the agency must publish a notice in the Maryland Register. Final action takes effect 10 days after the
notice is published, unless the agency specifies a later date. An agency may make changes in the text of a proposal. If the changes are not
substantive, these changes are included in the notice of final action and published in the Maryland Register. If the changes are substantive,
the agency must repropose the regulations, showing the changes that were made to the originally proposed text.

Proposed action on regulations may be withdrawn by the proposing agency any time before final action is taken. When an agency
proposes action on regulations, but does not take final action within 1 year, the proposal is automatically withdrawn by operation of law,

Title 09
DEPARTMENT OF LABOR,
LICENSING, AND
REGULATION

Subtitle 23 BOARD FOR
PROFESSIONAL ENGINEERS

09.23.06 Continuing Professional Competency
Requirements

Authority: Business Occupations and Professions Article, §14-314, Annotated
Code of Maryland

Notice of Proposed Action
[17-216-P]

The Board for Professional Engineers proposes to amend
Regulations .02 — .05, repeal Regulations .06, .07, .16, and .17,
adopt new Regulation .06, amend and recodify existing Regulations
.08 — .11 and .13 — .15 to be Regulations .07 — .10 and .12 — .14,
respectively, and recodify existing Regulation .12 to be Regulation
A1,

This action was considered by the Board at a public meeting held
on May 11, 2017, notice of which was published on the Board’s
website pursuant to General Provisions Article, §3-302 (c),
Annotated Code of Maryland

Statement of Purpose
The purpose of this action is to (1) repeal different categories of
qualified continuing competency activities; (2) clarify methods of
earning continuing competency credits; (3) reduce the number of
continuing competency credits required for license renewal; and (4)
make other clarifying changes to enable licensees to earn continuing
competency credits in a more efficient and flexible manner.

Comparison to Federal Standards
There is no corresponding federal standard to this proposed action.

Estimate of Economic Impact
The proposed action has no economic impact.

Economic Impact on Small Businesses
The proposed action has minimal or no economic impact on small
businesses.

Impact on Individuals with Disabilities
The proposed action has no impact on individuals with disabilities.

Opportunity for Public Comment
Comments may be sent to Steve Long, Executive Director, Board
for Professional Engineers, 500 N. Calvert Street, Baltimore, MD
21202, or call 410-230-6262, or email to steve.long@maryland.gov,
or fax to 410-333-0021. Comments will be accepted through October
16, 2017. A public hearing will be held on November 9, 2017, at 11
a.m., at 500 North Calvert Street, Baltimore, MD 21202.

Open Meeting
Final action on the proposal will be considered by the Board for
Professional Engineers during a public meeting to be held on
December 14, 2017, at 10 a.m., at 500 N. Calvert Street, Baltimore,
MD 21202.

.02 Definitions.
A. (text unchanged)
B. Terms Defined.

(1) — (3) (text unchanged)

[(4) “Category A/Category B programs” means the types of
programs set forth in Regulation .04 of this chapter.

(5) “College unit/semester/quarter hour” means the credit for a
course described in 8B(1) of this regulation, offered by a university,
college, or community college.

(6) “Continuing education unit (CEU)” means a unit of credit
customarily used for continuing education courses. One continuing
education unit equals 10 hours of class time in an approved
continuing education course.]

[(7)] (4) — [(12)] (9) (text unchanged)

[(13) “Seminar” means a meeting or meetings of experienced
participants or experts with an expert leader who conducts a
discussion on a specific topic.

MARYLAND REGISTER, VOLUME 44, ISSUE 19, FRIDAY, SEPTEMBER 15, 2017



PROPOSED ACTION ON REGULATIONS

(14) “Workshop” means a meeting or meetings of general
sessions and individual groups.]

.03 Requirements.

A. A licensee shall complete [at least 24 PDH units during each
reporting period with a:

(1) Minimum of 18 PDH units in Category A programs,
including a minimum of 1 PDH unit in content areas related to the
standards of practice or care, laws and regulations applicable to the
practice of engineering in Maryland, or professional engineering
ethics; and

(2) Maximum of 6 PDH units in Category B programs.

B. A maximum of 12 PDH units earned in excess of 24 PDH units
that are required for a license renewal during the licensing term can
be carried forward to apply as credit toward the next individual
licensing term.] a minimum of 16 PDH units earned from the
participation in and completion of qualifying programs described in
Regulation .04 of this chapter as a condition of license renewal in
each individual biennial licensing term.

B. A minimum of 1 PDH unit in each individual biennial licensing
term shall be earned from the participation in and the completion of
qualifying programs with content areas related to the following:

(1) The awareness of ethical concerns and conflicts related to
the practice of engineering;

(2) An enhanced familiarity with the code of conduct for
professional engineers;

(3) An understanding of standards of practice or care related
to the practice of engineering; or

(4) Laws and regulations applicable to the practice of
engineering in Maryland.

C. A maximum of 8 PDH units earned in excess of 16 units that
are required for a license renewal during the licensing term can be
carried forward to apply as credit toward the next individual
licensing term.

.04 Qualifying Programs.
A. (text unchanged)
B. Qualifying programs [may fall into one or more of the
following categories] shall have the following content areas:
[(1) Category A programs shall have content areas that focus
on the following issues:]

[(@)] (1) — [(e)] (5) (text unchanged)

[(N] (6) Project management, risk assessment and
management, or emergency and disaster management; [or]

[(@] (7) Similar topics aimed to maintain, improve, or
expand the skills and knowledge relevant to the licensee’s field of
practice; or

[(2) Category B programs shall have content areas that focus on
the following issues:

(a) Business or government administration; or

(b)] (8) Development of traits, skills, or behavioral patterns
geared towards improved communications skills, oral and written
skills, personal management skills, or other similar programs which
contain a clear purpose of improving a licensee’s methods of practice
or operations or advancing professionally related skills and practices
as applicable to the practice of engineering.

[C. Qualifying programs shall be formally organized and classified
as:

(1) University, college, and community college courses;

(2) Professional workshops;

(3) Seminars;

(4) Self-directed; or

(5) Technical presentations.

D. Qualifying programs may be presented by the following
methods:

(1) Live;

901

(2) Televised;
(3) Videotaped,;
(4) Audiotaped;
(5) Online; or
(6) Through other appropriate formats approved by the Board.]
C. The determination of whether the activity constitutes a
qualifying activity is within the discretion of the Board.

.05 Sources of Credit.
A. A licensee may earn PDH units by any of the following
methods:

(1) [Attendance] Attending and [successful completion of
structured educational programs] successfully completing qualifying
programs in which the teaching methodology consists primarily of
systematic presentation of subjects related to the practice of
engineering, and which programs are:

(a) — (c) (text unchanged)

(2) — (3) (text unchanged)

(4) Subject to limitations set forth in Regulation [.07] .06 of
this chapter, active participation in an engineering professional or
technical society;

(5) (text unchanged)

(6) [Teaching of an engineering subject as identified] Subject to
limitations set forth in this Regulation .05, teaching or lecturing of a
qualified program, as described in Regulation .04 of this chapter;

(7) (text unchanged)

(8) Other appropriate methods approved by the Board.

B. A licensee may not earn credits for such activities as:

(1) Regular employment as a professional engineer, full-time
faculty member, or expert witness;

(2) — (5) (text unchanged)

(6) Repetitive attendance of the same course or activity
[without substantial modifications or updates];

(7) — (11) (text unchanged)

.06 Values of Units.
A. PDH units are earned or converted from other units of credit as
follows:

(1) 1 college or unit semester hour—45 PDH units;

(2) 1 college or unit quarter hour—30 PDH units;

(3) 1 continuing education unit—210 PDH units;

(4) Each published paper or article on an engineering subject
as identified in Regulation .04 of this chapter — 3 PDH units;

(5) Each published book on an engineering subject — 16 PDH
units;

(6) Teaching of engineering and related subjects on a part-time
basis, provided that:

(@) The presenter may claim credit for the first time
presentation of the qualifying program; and

(b) The presenter may claim up to 2 times the number of
PDH units awarded by the Board for the same program;

(7) Participation in engineering, professional or technical
societies, regardless of the number of organizations a licensee may
be serving on simultaneously, as an officer, provided that the credit is
not considered earned until the end of each year of service completed
— 1 PDH unit;

(8) Work related to the development and submission of
examination questions subject to the following limitations:

(a) Questions accepted for use on NCEES examinations — 2
PDH units per accepted question, up to 4 PDH units per year; and

(b) Attendance and participation in NCEES exam
development committee meetings—up to 6 PDH units per year; and

(9) Obtaining a patent — 8 PDH units.
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B. The final determinations of value and other matters related to
the PDH units are the responsibility of the licensee, subject to review
and approval by the Board.

[.08] .07 Authorizations of Providers/Other Presenters.
A. The Board will review and, if appropriate, approve the
providers of the [CPC credits and PDH units] qualifying programs.
B. Providers’ Eligibility/Other Presenters.

(1) The following providers are considered to be preauthorized

providers without any further action by the Board:

(a)—(b) (text unchanged)

(c) [National Council of Examiners for Engineering and
Surveying] NCEES;

(d) (text unchanged)

(e) International Association for Continuing Education and
Training; [and]

(f) Entities that are currently certified as approved providers
[of CPC credits and PDH units] by preauthorized providers; and

(g) (text unchanged)

(2) In order to be eligible to become an approved provider, the
provider must offer the qualifying activity that meets the criteria set
forth in Regulation .04 of this chapter.

[(2)] (3) The Board may allow appropriate credits for the
attendance and participation in a technical activity or presentation by
companies or organizations, whether or not approved by the Board
under this regulation, if:

(a) The activity or presentation is consistent with Regulation
.04[(2)] of this chapter; and

(b) A licensee maintains required documentation in
accordance with Regulation [.09] .08 of this chapter, including a test
[, a narrative,] or other appropriate outcome measure acceptable to
the Board.

[(3)] (4) Approval of Providers.

(&) — (f) (text unchanged)
C. (text unchanged)

[.09] .08 Record Keeping.
A. (text unchanged)
B. Documentation referred to in 8A(2) of this regulation, includes,
but is not limited to, the following:
(1) — (5) (text unchanged)
(6) Dates and times attended,;
(7) Presenter’s name; and
(8) [Other appropriate information, such as a narrative
describing the knowledge gained; and
(9) Materials required for self-directed continuing education
programs] Any other information that may be required by the Board.

[.10] .09 Reporting Requirements for License Renewal.

A. A licensee shall attest on the license renewal form to the fact
that the licensee has completed all applicable CPC requirements set
forth in this chapter [by the last day of the month preceding the
month in which the licensee’s individual license is to be renewed for
the following 2-year licensing term] before the licensee’s license
expiration date.

B. The Board at its discretion may audit [randomly selected]
licensees to ascertain compliance with CPC requirements.

C. (text unchanged)

[.11] .10 Exceptions from Compliance with CPC Requirements.
A. (text unchanged)
B. Compliance Exception Request.

(1) If a licensee is unable to comply with all or part of CPC
requirements due to physical disability, illness, or other extenuating
circumstances, the licensee may request the Board or the Board’s
administrative designee grant a one-time exception from compliance

(Compliance Exception Request), provided that the Compliance
Exception Request is filed with the Board or the Board’s
administrative designee at least [60] 30 days prior to the licensee’s
license expiration date.

(2) If a Compliance Exception Request is based on physical
disability or illness, the licensee must provide the Board or the
Board’s designee with written documentation acceptable to the Board
supporting the basis for the request.

(3) (text unchanged)

[.13] .12 Reinstatement of License

A licensee who wishes to reinstate a license [after failing to
complete the CPC requirements] shall fulfill [past due CPC
requirements ] at least 16 PDH units by attending and successfully
completing one or more qualifying programs described in
Regulations .03 and .04 of this chapter for the immediately preceding
CPC reporting period [up to 48 PDH units] and pay all applicable
fees.

[.14] .13 Retired Status

An individual who elected to receive retired status license shall be
exempt from the compliance with the CPC requirements. In the event
such individual elects to have the license reactivated, the individual
shall fulfill [past due CPC requirements up to 48] at least 16 PDH
units by attending and successfully completing one or more
qualifying programs described in Regulations .03 and .04 of this
chapter.

[.15] .14 Dual Licensees.

A licensee who maintains current licenses in the State of Maryland
both as a professional engineer and as a professional land or property
line surveyor shall [comply with] fulfill at least 8 PDH units that
satisfy the CPC requirements set forth in COMAR 09.13.08
applicable to licensed professional land or property line surveyors,
[except that a minimum of 1/3 of the units earned shall be gained
from the qualifying programs on an engineering subject as set forth in
Regulation .04 of this chapter] and at least 8 PDH units that satisfy
the CPC requirements of this chapter.

STEVE LONG
Executive Director

Title 12
DEPARTMENT OF PUBLIC
SAFETY AND
CORRECTIONAL SERVICES

Notice of Proposed Action
[17-235-P]

The Secretary of Public Safety and Correctional Services, in
cooperation with the Commissioner of Correction, Commissioner of
Pretrial Detention and Services, and Director of Patuxent Institution,
proposes to:

(1) Repeal Regulations .01—40 under COMAR 12.02.27
Inmate Discipline;

(2) Adopt new Regulations .01 — .35 under a new chapter,
COMAR 12.03.01 Inmate Disciplinary Process under a new
subtitle, Subtitle 03 Operations;

(3) Repeal Regulations .01—.40 under COMAR 12.12.30
Inmate Discipline; and

(4) Repeal Regulations .01—.40 under COMAR 12.16.02
Resident Discipline.
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Statement of Purpose
The purpose of this action is to combine three separate chapters
addressing inmate discipline, each one basically repeating the same
practices with minor differences in terminology unique to the
respective unit of the Department of Public Safety and Correctional
Services (Department). The new chapter clarifies existing procedures,
reduces duplication, and creates a uniform process for inmate

discipline for all applicable Department units.

Comparison to Federal Standards
There is no corresponding federal standard to this proposed action.

Estimate of Economic Impact
The proposed action has no economic impact.

Economic Impact on Small Businesses
The proposed action has minimal or no economic impact on small
businesses.

Impact on Individuals with Disabilities
The proposed action has no impact on individuals with disabilities.

Opportunity for Public Comment
Comments may be sent to George Gregory, Chief Hearing Officer,
Inmate Discipline Program, Department of Public Safety and
Correctional Services, 6776 Reisterstown Road, Baltimore, MD 21215,
or call 410-585-3716, or email to george.gregory@maryland.gov, or fax
to 410-764-4182. Comments will be accepted through October 16, 2017.
A public hearing has not been scheduled.

Subtitle 03 OPERATIONS

12.03.01 Inmate Disciplinary Process

Authority: Correctional Services Article, §§2-109(c), 3-205, 4-208, and
5-201, Annotated Code of Maryland

.01 Purpose.

A. The Secretary of Public Safety and Correctional Services
(Secretary), the Commissioner of Correction, the Director of
Patuxent Institution, and the Commissioner of Pretrial Detention and
Services have adopted the following inmate disciplinary regulations
that:

(1) Establish:

(a) The process under which an inmate may be disciplined
for non-compliance with a rule, policy, procedure, regulation, or
statute or as otherwise provided by law;

(b) The duties and responsibilities of Department of Public
Safety and Correctional Services (Department) staff under the inmate
disciplinary process; and

(c) The authority for Department staff to exercise and carry
out duties and responsibilities of the inmate disciplinary process; and

(2) Provide for the:

(a) Uniform administration, management, and orderly
operation of the facility and Department;

(b) Orderly, safe, and secure operation and management by
Department staff of Department correctional facilities, detention
facilities, home detention program, and the community;

(c) Uniform administration of inmate discipline;

(d) Management and control of the Department’s inmate
population;

(e) Enforcement of statutes or rules as otherwise provided
by law;

() Security of the facility, Department, and community; and

(g) Safety of an inmate, staff, an individual, and the
community.

B. These regulations do not convey or create enforceable rights,
interests or benefits for an inmate.

903

.02 Definitions.

A. In this chapter, the following terms have the meanings
indicated.

B. Terms Defined.

(1) “Assault” means an unlawful or impermissible threat or
attempt to do bodily harm to another.

(2) “Assigned area” means a location where an inmate is
authorized or permitted.

(3) “Battery” means the unlawful, unauthorized, or
impermissible touching or striking of an individual by another with
or without consent.

(4) Business Day.

(@) “Business day” means an official working day of the
week, typically, the days between and including Monday to Friday.

(b) “Business day ” does not include:

(i) State holidays;

(if) Weekends (Saturday and Sunday);

(iii) A day on which facility operations or activities are
limited or reduced to only necessary or essential services due to
security or safety reasons; or

(iv) A day on which Department administrative offices
are closed.

(5) “Calendar day” means a day of a week.

(6) “Category of Inmate Rule Violation”” means the grouping of
inmate rule violations according to the severity of the offense.

(7) “CMHC-J” means the Correctional Mental Health Center-
Jessup.

(8) “Competent” means the defendant is able to:

(@) Appreciate and understand the alleged inmate rule
violation charged; and

(b) Participate in the inmate disciplinary process to resolve
the inmate rule violation charged.

(9) “Constructive possession” means the defendant has
dominion or control over an article, object, asset, substance or
property based upon consideration of the following factors:

(a) The proximity of the defendant to the article, object,
asset, substance, or property;

(b) The ability and means of the defendant to possess the
article, object, asset, substance, or property;

(c) Whether the article, object, asset, substance, or property
was within the plain view or within the knowledge of the defendant;

(d) The proprietary interest in the place where the article,
object, asset, substance, or property was found or rests; or

(e) The defendant’s participation with others in a common
design involving mutual use and enjoyment of the article, object,
asset, substance, or property.

(10) “Contraband” includes property, a device, an instrument,
an article, a liquid, a substance, or a material that is:

(a) Defined as non-allowable, or is not authorized by
statute, regulation, directive, or policy for an inmate to possess,
transfer to another individual, or receive from another individual;

(b) Defined as allowable by statute, regulation, directive,
and policy for an inmate to possess, transfer to another individual, or
receive from another individual, but that is;

(i) In excess of the amount permitted by the rules of the
facility or Department;

(i) Passed or transferred to another individual without
authorization by staff, or the transfer is not permitted by the rules of
the facility or Department;

(iii) Possessed in an area or location where an inmate is
not permitted by the rules of the facility or Department or by order of
staff to possess or use;

(iv) Altered or modified from the original purpose, form,
design, use, or content;
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(v) Used for a purpose other than that which is
permitted; or

(vi) Required to be registered with the facility or
Department and is found in the inmate’s possession without the
required registration under the rules of the facility or Department.

(11) “Controlled dangerous substance (CDS)” means a
substance listed in schedules | through V as defined in Criminal Law
Article, §§ 5-101(g) and 5-401 through 5-406, Annotated Code of
Maryland.

(12) “Cumulative witness” means an individual who can only
testify to facts already in evidence or whose proffered testimony
would be repetitive to the proffered testimony of another witness
already approved by the hearing officer to testify.

(13) “Disrespect” means a physical act, verbal statement, or
gesture:

(a) Of insolence that is arrogant, presumptuous, impudent,
or insulting in manner; or

(b) That demonstrates a lack of respect, directly or
indirectly, toward an individual.

(14) Disruptive Act.

(a) “Disruptive act” means an action that may:

(i) Disturb the peace of the community;

(ii) Interfere with or prevent the orderly operation of a
facility or community detail; or

(iii) Interfere with or threaten the security of a facility or
the community.

(b) “Disruptive act” includes, but is not limited to:

(i) Speech that is incendiary in content;

(ii) An unauthorized gathering;

(iii) A demonstration or mass disturbance;

(iv) A group work stoppage;

(v) Misusing, altering, tampering with, or damaging
property during an act that interferes with or threatens the security of
a facility or the community;

(vi) Setting a fire; or

(vii) Possessing, using, or manufacturing an explosive or
flammable device, excluding an unaltered cigarette lighter, match, or
pack of matches.

(15) “Escape” means the defendant’s:

(a) Unlawful or unauthorized absence or departure from a
facility or grounds of a facility to which the inmate is assigned or
located;

(b) Unlawful or unauthorized absence or departure from a
locked cell or dormitory to which the inmate is assigned or located;

(c) Unlawful or unauthorized absence or departure from a
designated area or location while out of the facility and in the
community;

(d) Unlawful or unauthorized failure to follow an approved
itinerary for travel or movement while in the community or departure
from an order, rule, policy, or procedure of the Department or
facility for travel or movement while in the community; or

(e) Failure while in the community to return at a specified
time to a place of assignment, custody, or confinement.

(16) “Facility representative” means staff designated by the
managing official, or a designee, to represent the interests of the
facility under the inmate disciplinary process.

(17) “Fraud or misrepresentation” means a false, misleading,
or deceptive:

(a) Act;

(b) Statement;

(c) Expression; or

(d) Omission.

(18) “Hearing coordinator” means facility staff designated by
the managing official, or a designee, who:

(a) Performs duties assigned by the managing official, or a
designee, to assist with the scheduling and coordinating a
defendant’s appearance before a hearing officer and subsequent
disciplinary proceeding;

(b) May act as the facility representative, if directed by the
managing official, or a designee, for the defendant’s disciplinary
proceeding; and

(c) Shall perform other duties assigned by the managing
official, or a designee, under the inmate disciplinary process.

(19) “Hearing officer ” means an impartial, non-advocate, fact-
finder who presides over the defendant s disciplinary proceeding and
determines the disposition of an inmate rule violation charged and, if
applicable, imposes sanctions.

(20) Horseplay.

(a) “Horseplay” means rough, rowdy, or boisterous play
that is consensual and done for amusement or entertainment of all
involved parties.

(b) “Horseplay” may not be used by a defendant as a
defense to a battery charge where there is evidence of physical
contact between the defendant and one or more individuals.

(c) “Horseplay” is determined by the hearing officer as a
matter of fact whether physical contact between the defendant and
one or more individuals is a battery or horseplay.

(21) “Hostage” means an individual whose freedom of
movement is restricted without authority or justification.

(22) “Indecent exposure” means the willful display of the
genitals, buttocks, or female breast to another individual as an act of
disrespect, vulgarity, or sexual gratification.

(23) “Incident report” means a disposition of an inmate rule
violation charged where the defendant and the facility or the
defendant and the hearing officer agree that the defendant:

(a) Waives a hearing and hearing rights for the inmate rule
violation charged;

(b) Receives no sanction for the inmate rule violation
charged; and

(c) Agrees that the Notice of Inmate Rule Violation and the
Notice of Inmate Disciplinary Hearing forms documenting the
incident report shall be maintained in the defendant’s case record
file.

(24) “Informal disposition” means a disposition of an inmate
rule violation charged where the defendant and the facility or the
defendant and the hearing officer agree that the defendant:

(a) Waives a hearing and hearing rights for the inmate rule
violation charged;

(b) Receives a sanction in accordance with this chapter; and

(c) Agrees that the Notice of Inmate Rule Violation and the
Notice of Inmate Disciplinary Hearing forms documenting the
informal disposition shall be maintained in the defendant’s case
record file.

(25) “Informal resolution” means a process, other than a
formal disciplinary proceeding under the inmate disciplinary
process, that permits, based on a mutual agreement between the
defendant and facility staff, or the defendant and the hearing officer,
resolving an inmate rule violation charged through an incident
report or informal disposition.

(26) Inmate.

(@ “Inmate” means an individual who is actually or
constructively detained or confined in a correctional facility.

(b) “Inmate”, unless specifically stated otherwise in this
chapter, includes an individual referred to as a:

(i) Non-sentenced resident or detainee in the custody of
the Department and confined to a correctional, detention, or
transitional facility or home detention program;
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(ii) Sentenced resident or detainee in the custody of the
Department and confined to a correctional, detention, or home
detention facility;

(iii) An Eligible Person or Patuxent youth, or any other
individual in the custody of the Department and housed in the
Patuxent Institution;

(iv) A juvenile housed in the custody of the Department
and confined to a correctional, detention, or home detention facility;
and

(v) An individual committed to the custody of the
Department, but housed in or confined in another jurisdiction.

(27) “Inmate representative” means a staff member or an
inmate assigned to the defendant’s housing facility and permitted to
represent and assist the defendant during the defendant s disciplinary
proceeding under this chapter.

(28) Intimidating, Coercive, or Threatening Language.

(a) “Intimidating, coercive, or threatening language”
includes language that is directed toward an individual or property
named or un-named that intends to induce fear, or implies or intends
to imply harm, the threat of harm, or the use of force.

(b) “Intimidating, coercive, or threatening language.” A
defendant may not claim the inability to carry out the implied or
perceived harm, threat of harm, or use of force as a defense to a
charge of using intimidating, coercive, or threatening language
under this regulation.

(c) “Intimidating, coercive, or threatening
includes, but is not limited to, language that:

(i) Seeks compliance with a demand; or

(ii) Intends to deter or prevent an individual from
performing or carrying out an act, task, or action.

(d) “Intimidating, coercive, or threatening language” may
be expressed or conveyed:

(i) Verbally;

(i) In writing;

(iii) By gesture;

(iv) By drawing; or

(v) By display or projection of an image.

(29) “Intoxicant” means an unauthorized medication, drug, or
substance that has psychotropic or hallucinogenic properties,
excluding alcohol, that may or may not also be identified in the
Annotated Code of Maryland as a controlled dangerous substance.

(30) “May not”” means an absolute prohibition.

(31) “Order” means a command, direction, or instruction
given by staff to an inmate.

(32) Plea Agreement.

(a) “Plea agreement” means the defendant and facility
representative mutually agree to a mutually satisfactory disposition
for each defendant inmate rule violation charged and is subject to
approval by the hearing officer.

(b) “Plea agreement” is not binding on a hearing officer
and does not require that the hearing officer honor the sanctions
recommended as part of a plea agreement reached by the defendant
and the facility representative.

(33) “Possess” or “possession” means actual or constructive
dominion or control over:

(a) An article;

(b) An object;

(c) An asset;

(d) A substance; or

(e) Property.

(34) “Preliminary review” means an initial appearance by a
defendant during a defendant’s disciplinary proceeding before a
hearing officer to:

(a) Review the Notice of Inmate Rule Violation form and
Notice of Inmate Disciplinary Hearing form;

language ”
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(b) Review an attachment or other evidence submitted by
facility staff or a defendant regarding the inmate rule violation
charged;

(c) Determine if the defendant requested representation, a
witness, or evidence to present to the hearing officer; and

(d) Determine whether the defendant and the facility are
prepared to proceed to the evidentiary phase of the disciplinary
proceeding.

(35) “Restitution” means payment by a defendant for the
documented expense or cost to the State, an individual, or entity
associated with:

(a) An inmate rule violation charged resulting in a finding of
guilt or informal disposition;

(b) An illegal, unauthorized, or unreasonable expense
incurred due to the act or actions of the defendant; or

(c) The repair or replacement of altered, damaged,
destroyed, stolen, or missing property, tools, or equipment incurred
due to the act or actions of the defendant.

(36) “Sanitation assignment” means a sanction pursuant to a
guilty finding or informal disposition of an inmate rule violation
charged where the defendant is assigned to a cleaning task
determined by staff for which diminution credits and pay are not
authorized.

(37) Security Equipment or Property.

(a) “Security equipment or property” includes, but is not
limited to:

(i) Facility, dormitory, or cell housing fixture, device, or
item that is for the purpose of inmate control, confinement, or
restraint or the security of the facility, Department, or community;

(if) Bed or bunk bed;

(iii) Desk or chair;

(iv) Staff uniform;

(v) Light fixture;

(vi) Restraint or confinement fixture, device, or item;

(vii) Computer or communication fixture, device, or item;

(viii) State telecommunication device not intended for
inmate use;

(ix) Animal used for the operation, security, safety, or
control of a location;

(x) Vehicle or mode of transportation used for the
operation, security, safety, or control of a location or the transport of
an inmate;

(xi) Fixture, component, device, document or form, or
item used for the confinement or restraint of an inmate or security
and control of an inmate or the operation, security, safety, or control
of a location; or

(xii) Tool, component system, item, or furniture used for
the operation, security, safety, control, or maintenance of a location.

(b) “Security equipment or property” excludes the
following:

(i) Mattresses, pillows, and bed linen;

(ii) Clothing articles;

(i) Toilet or sink;

(iv) Mirror;

(v) Towel or wash cloth;

(vi) Locker, drawer, or box;

(vii) Clothes hanger;

(viii) Rug or homemade rug.

(38) “Sexual Act” means the actions of two or more individuals
engaged in acts involving physical contact for purposes of sexual
arousal or gratification and includes, but is not limited to:

(a) Contact between the penis and the vulva or the penis and
the anus;

(b) Contact between the mouth and the penis, vulva, or
anus;
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(c) Penetration of the anal or genital opening of another
person, however slight, by a hand, finger, object, or other instrument;

(d) Any other intentional touching, either directly on or
through the clothing, of or with the genitalia, anus, groin, breast,
inner thigh, or the buttocks of another person, excluding contact
incidental to a physical altercation;

(e) A sexual crime identified under Criminal Law Article,
883-301 — 312, Annotated Code of Maryland; and

(f) Kissing, hugging, or other physical contact for sexual
arousal or gratification or the abuse of either party.

(39) “Sexual conduct” means a non-physical behavior or act of
a sexual nature by an inmate directed toward another individual and
includes but is not limited to:

(a) Sexual advances;

(b) Requests for sexual favors; or

(c) Verbal comments, gestures, or actions of a derogatory
and offensive sexual nature.

(40) “Special needs inmate” means a defendant whose ability
to participate in the inmate disciplinary process is compromised by
impaired hearing, speech, cognition, mental health, or proficiency in
the spoken or written English language.

(41) Staff.

(a) “Staff” means a permanent, contractual, or temporary
employee or other individual under contract or agreement to provide
goods or services to the Department or a unit, facility, or inmate.

(b) “Staff” does not include:

(i) A volunteer; or
(ii) An intern.

(42) State Property.

(a) “State property” means tangible property owned by the
Department or another State agency.

(b) State property includes, but is not limited to, items
intended for inmate use such as:

(i) Inmate uniforms;

(ii) A desk or chair;

(iii) A sink or toilet;

(iv) A locker, drawer, or box;

(v) Inmate telephone, teletypewriter (TTY) device, or
other telecommunication device;

(vi) Food from dietary other than what is issued as part
of a State provided meal; or

(vii) Food from dietary that is removed from or attempted
to be removed from dietary without authorization even if issued as
part of a State provided meal.

(43) “Telecommunication device ” means:

(a) A device that may be:

(i) 3G, 4G, or greater or less enabled;

(ii) Wifi, internet, or email ready; or

(iif) Enabled to transmit telephonic, electrical, digital,
cellular, radio communications, or photographs regardless of
whether functional or non-functional;

(b) An accessory or part of a device that may be:

(i) 3G, 4G, or greater or less enabled;

(ii) Wifi, internet, or email ready; or

(iii) Able to transmit telephonic, electrical, digital,
cellular, or radio communications or photograph regardless of
whether functional or non-functional; or

(c) An item including, but not limited to the following:

(i) Tablet;

(ii) Cellular or digital telephone;

(iii) Video, audio, or photographic device; or
(iv) Modem equipped device; or

(d) A component of or an accessory for the items such as but
not limited to:

(i) SIM card;

(ii) Bluetooth equipment;
(iii) Charger;
(iv) Earpiece; or
(v) Carrying case.
(44) Unauthorized Financial Account.

(@) “Unauthorized financial account” means a financial
account that is not permitted by the Department for an inmate to
open, access, or otherwise use.

(b) “Unauthorized Financial Account” includes, but is not
limited to, the following:

(i) Check or checking account;

(ii) Check card or check card account;

(iii) Credit card or credit card account;

(iv) Green Dot card or Green Dot account numbers;

(v) Western Union card or Western Union account
numbers;

(vi) Pay Pal card or Pay Pal account numbers;

(vii) Debit card or Debit card account;

(viii) Money order;

(ix) Gift card or gift card account numbers;

(x) Other financial account not authorized or listed under
this chapter; or

(xi) Items and documentation related to an unauthorized
financial account.

(c) “Unauthorized financial account” does not include an
active or reserve account permitted and maintained under
Correctional Services Article, §3-609, Annotated Code of Maryland.

(45) Weapon.

(@ “Weapon” means an

substance, liquid, tool, or material that:

(i) May be used for offensive or defensive combat;

(i) May be used to threaten, harm, or injure an
individual; or

(iiif) May be used for a purpose or reason other than as a
weapon, but that could be used as a weapon regardless of whether or
not the original character of the instrument, item, article, substance,
liquid, tool, or material was altered.

(b) “Weapon” includes an instrument, item, article,
substance, liquid, tool, or material that otherwise meets the definition
of weapon that an inmate is permitted to possess in an explicitly
designated area, but is possessed in an area other than where the
instrument, item, article, substance, liquid, tool, or material is not
explicitly authorized by staff.

instrument, item, article,

.03 Inmate Compliance Requirements, and Time and Procedure
Requirements — General.
A. Inmate Compliance Requirement.

(1) An inmate shall comply with a rule, policy, procedure,
regulation, or statute or other provision of law that may have been
enabled by or for:

(a) A government;

(b) The Department;

(c) The facility to which the inmate is assigned;

(d) An authority where the inmate may be located, in the
custody of, assigned to, or housed when outside the facility, in the
community, or a location other than in the Department; or

(e) The program to which the inmate may be assigned or is
voluntarily participating.

(2) Inmate compliance under §A(1) of this regulation or non-
compliance under 8B of this regulation shall be applicable to the
inmate at all times in:

(a) The community;

(b) The Department;

(c) A facility;

(d) A Program; or
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(e) A location or custody and supervision of another entity,
agency, or jurisdiction.

B. Inmate Non-Compliance.

(1) An inmate found not to be in compliance, as required under
88A(1) and (2) of this regulation, or suspected of, or alleged by staff
as having committed an inmate rule violation under Regulation .04 of
this chapter shall be subject to:

(a) The inmate disciplinary process; and

(b) A sanction in accordance with this chapter when found
guilty of the inmate rule violation charged or as part of an informal
disposition of an inmate rule violation charged.

(2) The act of soliciting, conspiring to commit or attempting to
commit an inmate rule violation, or aiding, assisting, or facilitating
the commission of an inmate rule violation, whether under
Regulation .04 of this chapter or stated as a facility inmate rule
violation, shall:

(a) Constitute the commission of that inmate rule violation
by the inmate; and

(b) Subject the defendant to the prescribed sanctions for that
inmate rule violation charged in accordance with the provisions of
this chapter.

C. Time and procedure requirements in this regulation:

(1) Establish a standard for staff that provides for the
administration and management of inmate discipline in a
correctional or detention facility, the home detention program, or in
the community under the authority of the Department; and

(2) Neither create nor convey an enforceable inmate:

(a) Right;

(b) Entitlement;

(c) Benefit; or

(d) Interest.

(3) An inmate’s disciplinary conviction under the inmate
disciplinary process may not be affected or disturbed by the denial,
non-compliance with, delay, or failure by staff to carry out, provide
for, or meet a time or procedural requirement in this regulation and
the inmate rule violation or violation charged may not be dismissed
unless the defendant can demonstrate that the violation of the time or
procedure requirement:

(a) Was not based on good cause; and

(b) Substantially harmed the defendant’s ability to make a
relevant case presentation regarding the inmate rule violation
charged.

(4) Time or Procedure Violation.

(a) A defendant’s allegation of harm due to a time or
procedure violation not specifically related to the defendant’s ability
to make a case presentation may not be cause for a dismissal or a not
guilty finding of the inmate rule violation charged.

(b) Examples of harm that may not affect a disciplinary
conviction include, but are not limited to, issues relating to:

(i) Time spent on administrative segregation pending a
disciplinary proceeding;

(i) Removal from or missed time from a work or
program assignment;

(iii) Reduced facility privileges;

(iv) Security level determinations, transfers, or other case
management decisions; or

(v) Parole decisions or consideration.

D. Contraband may be charged as a single inmate rule violation
or in conjunction with other inmate rule violations that may include,
but are not limited to:

(1) A weapon;

(2) An unauthorized substance, drug, intoxicant, alcohol, or
control dangerous substance;

(3) A telecommunication device;

(4) A security item;
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(5) Tobacco; or

(6) Currency.

E. An inmate may be charged with and found guilty of multiple
inmate rule violations for the same reported conduct.

F. Battery.

(1) A charge of “battery” under Regulation .04C(3) of this
chapter may not be automatically excused by a claim of “self-
defense ”.

(2) A hearing officer may permit a claim of “self-defense” to be
considered in the disposition of a charge of battery or the
administration of sanctions.

(3) An inmate is not entitled to a claim of “self-defense” and a
hearing officer is not required to accept a claim of “self-defense ”.

(4) An inmate is required to retreat from a threat if at all
possible or a claim of self-defense may not be raised.

G. A charge of “Refuse” to accept work or housing under
regulation .04 §G(2) may not be excused by the defendant’s
unsubstantiated claim of a perceived danger or threat of harm.

H. Consent — Sexual Act and Sexual Conduct.

(1) A defense of consent to a charge of a sexual act or sexual
conduct may only be considered in an act between a defendant and a
Department staff member.

(2) If the hearing officer finds that the involved staff member
did consent to the sexual act or sexual conduct, the defendant may
not be found guilty of an inmate rule violation charged.

(3) If the hearing officer finds that the defendant engaged in a
sexual act or sexual conduct with the staff member without the staff
member ’s consent, a finding of guilt may be entered.

(4) A defense of consent may not be considered when the sexual
act or sexual conduct occurs between inmates or inmates and non-
Departmental staff.

.04 Inmate Rule Violation Summary.
A. Inmate Rule Violation. — The Department has adopted an
inmate rule violation summary to ensure:

(1) Staff and inmate knowledge of conduct prohibited by the
Department; and

(2) Inmate compliance as required by Regulation .03 of this
chapter.

B. Category of Inmate Rule Violation.

(1) For the purpose of organizing inmate rule violations under
this regulation and to facilitate understanding by staff and inmates,
the Department has established categories of inmate rule violations
based on the severity of the offense associated with an inmate rule
violation.

(2) The categories of inmate rule violations are:

(a) Category IA — most severe inmate rule violation;

(b) Category IB;

(c) Category II;

(d) Category IlI;

(e) Category 1V; and

(f) Category V — least severe inmate rule violation.
C. Category IA Inmate Rule Violations. An inmate may not:

(1) 100 — Participate in a disruptive act;

(2) 101 — Commit assault or battery on staff;

(3) 102 — Commit assault or battery on an inmate;

(4) 103 — Commit assault or battery on a person who is
neither staff nor an inmate;

(5) 104 — Use intimidating, coercive, or threatening language;

(6) 105 — Possess, use, or manufacture a weapon;

(7) 106 — Escape when assigned maximum or medium security
status;

(8) 107 — Escape when assigned minimum security status;

(9) 110 — Possess an implement or article that may be used in
an escape;
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(10) 116 — Possess, misuse, tamper with, damage, or destroy
security devices, equipment, property, detection or monitoring
equipment, or fire suppression or alarm devices;

(11) 117 — In any manner, arrange, commit, perform, or
engage in a sex act or sexual conduct;

(12) 119 — In any manner, commit or participate in an act of
indecent exposure or masturbation;

(13) 122 — Possess a telecommunication device, SIM card,
battery charger, carrying case, or other device or article identified
with a telecommunication device; or willfully pose for the taking of
an unauthorized photograph or video recording or make an
unauthorized audio recording;

(14) 124 — Be involved with or participate in willful or
negligent homicide; and

(15) 125 — Be involved with or participate in the taking of a
hostage;

D. Category IB Inmate Rule Violations. An inmate may not:

(1) 108 — Escape when assigned pre-release security status;

(2) 109 — Escape while in the community;

(3) 111 — Possess a drug, controlled dangerous substance, or
medication requiring staff observation to ingest, or an intoxicant
excluding alcohol;

(4) 112 — Use a controlled dangerous substance, use a
medication requiring staff observation to ingest when not prescribed,
or use an intoxicant;

(5) 113 — Possess or use paraphernalia that may be for the use
of an intoxicant, drug, medication, or controlled dangerous
substance;

(6) 114 — Possess a drug, controlled dangerous substance, or
medication requiring staff observation to ingest, or an intoxicant,
excluding alcohol, in a sufficient quantity, or possess packaging
materials, suggesting distribution of or the intent to distribute;

(7) 115:

(a) Refuse or fail to provide a required volume of urine
necessary for urinalysis testing; or

(b) Provide a diluted or an adulterated urine specimen for
urinalysis testing;

(8) 118:

(a) Make application for, obtain, or possess articles or
materials for an unauthorized financial account; or
(b) Use an unauthorized financial account;

(9) 120 — Disobey a specifically cited facility Category IA or
IB rule not listed in this regulation as an inmate rule violation;

(10) 121 — Possess tobacco in sufficient quantity or the
materials necessary for packaging tobacco, or other related products
that suggests an intent to distribute, or distribution of tobacco;

(11) 123 — Possess currency in:

(a) A facility where currency is not permitted; or
(b) An amount that is $50 or greater in excess of the amount
the inmate is permitted to possess;

(12) 126 — Knowingly provide false reports, claims,
accusations or information related to the Prison Rape Elimination
Act (PREA) or use the PREA Hotline other than for the intended
purpose.

E. Category Il Inmate Rule Violations. An inmate may not:

(1) 200:

(a) Refuse testing or assessment for the mandatory
education program;

(b) Refuse assignment to or refuse to participate in the
mandatory education program; or

(c) Engage in behavior that causes removal from the
mandatory education program;

(2) 201:

(a) Refuse testing or assessment for a program designated
as a mandatory remediation program;

(b) Refuse assignment to or refuse to participate in a
program designated as a mandatory remediation program; or

(c) Engage in behavior that causes removal from a program
designated as a mandatory remediation program;

(3) 202— Refuse:

(a) A required medical examination or test;

(b) To participate in or submit to deoxyribonucleic acid
(DNA) sampling collection; or

(c) To be fingerprinted as required by statute, law, or the
Department;

(4) 203 — Disobey a specifically cited facility Category Il rule

not listed in this regulation as an inmate rule violation.
F. Category Il Inmate Rule Violations. An inmate may not:
(1) 300:
(a) Administer a tattoo;
(b) Receive a tattoo; or
(c) Possess tattoo equipment, materials, or paraphernalia;

(2) 301 — Possess or use alcohol without authorization;

(3) 302 — Possess equipment, materials, or paraphernalia that
may be used in the manufacture of alcohol;

(4) 303 — Refuse to submit to alcohol detection testing;

(5) 304 — Possess, use, hoard, or accumulate medication
without authorization;

(6) 305 — Participate in an act that is in violation of a law,
statute, ordinance, or provision of law;

(7) 306:

(@) Gamble; or
(b) Possess gambling paraphernalia;

(8) 307 — Participate in an act of extortion, bribery, or
coercion;

(9) 308:

(a) Steal State property;

(b) Possess stolen State property;

(c) Possess State property without permission; or

(d) Misuse, tamper with, damage, or destroy State property;

(10) 309:

(a) Steal the property of an individual or entity;

(b) Possess stolen property of an individual or entity;

(c) Possess property of an individual or entity without
permission; or

(d) Misuse, alter, tamper with, damage, or destroy property
of another individual or entity;

(11) 310 — Participate in an act not included as an inmate rule
violation under this regulation that is in violation of a rule, policy,
directive, or regulation of a:

(a) Department program;
(b) Facility program; or
(c) Community program;

(12) 311 — Possess currency in an amount that is $20 or more
in excess of the amount the inmate is permitted, but less than $50 in
excess of the amount the inmate is permitted to possess;

(13) 312:

(a) Cause a delay in the reporting of a facility count;

(b) Interfere with or resist a search of a person, item, area,
or location;

(c) Cause the early return of a community detail due to a
violation of the rules;

(d) Disobey an order to lock in or an order related to mass
movement; or

(e) Commit any inmate rule violation outside of the
confinement of a secure facility;

(14) 313 — Disobey a specifically cited facility Category |11
rule not listed in this regulation as an inmate rule violation;
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(15) 314:
(a) Demonstrate:
(i) Disrespect; or
(i) Insolence;
(b) Use vulgar language;

(16) 315 — Possess or pass contraband; or

(17) 316 — Disobey an order.

G. Category IV Inmate Rule Violations. An inmate may not:

(1) 400 — Vacant;

(2) 401:

(a) Refuse to work, carry out an assigned task, or complete
a non-mandatory remediation program assignment; or

(b) Refuse to accept or carry out a housing assignment;

(3) 402:

(a) Enter or be in a location without authorization;

(b) Leave an assigned location without authorization;

(c) Be absent from or late reporting to an assigned location
without authorization;

(d) Loiter or linger in a location without authorization; or

(e) Refuse or fail to obey or follow an order, rule, policy, or
procedure regarding inmate movement or travel within or outside of
the facility;

(4) 403:

(a) Provide false or misleading information;
(b) Alter, misrepresent, or forge a document; or
(c) Possess an altered, misrepresented, or forged document;

(5) 404 — Possess currency in an amount that is less than $20
in access of the amount the inmate is permitted to possess;

(6) 405 — Vacant:

(7) 406 — Vacant;

(8) 407:

(&) Provide an unauthorized personal service for an
individual or entity; or

(b) Participate in or operate an unauthorized business or
enterprise;

(9) 408 — Vacant;

(10) 409:

(a) Make an unauthorized telephone call;

(b) Use a telephone without authorization;

(c) Make or participate in a three way telephone call;

(d) Use a telephone for an unauthorized or illegal purpose;
or

(e) Use a telephone in violation of an order, policy,
procedure, regulation, statute, court order, or as otherwise provided
by law;

(11) 410 — Disobey a specifically cited facility Category IV
rule not listed in this regulation as an inmate rule violation; or

(12) 411 — Possess tobacco in a limited quantity that may
suggest personal use when there is no other evidence to suggest
intent to distribute or distribution.

H. Category V Inmate Rule Violations. An inmate may not:

(1) 500 — Fail to possess or properly display a required
inmate identification badge or card when directed by staff or
required by facility rule;

(2) 501 — Participate in reckless behavior or horseplay;

(3) 502 — Fail to maintain:

(a) Personal cleanliness;

(b) The cleanliness of the facility or assigned housing area;
or

(c) The cleanliness of a location other than in the facility; or

(4) 503 — Disobey a specifically cited facility Category V rule
not listed in this regulation as an inmate rule violation.
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.05 Pre-Disciplinary Proceeding Procedures — Pre-Disciplinary
Proceeding Phase — Investigating and Reporting an Inmate
Rule Violation.
A. Investigation.

(1) Staff shall initiate an investigation when there is cause to
believe that an inmate is non-compliant and has committed an inmate
rule violation.

(2) As part of the investigation, staff shall attempt to:

(a) Determine the facts and circumstances of the event;

(b) Identify the inmate’s alleged conduct and inmate rule
violation committed;

(c) Identify a witness who may have factual knowledge of the
reported event and alleged inmate rule violation; and

(d) Identify, secure, and preserve evidence regarding the
reported event and the alleged inmate rule violation.

(3) An investigation under this regulation may include, but not
be limited to:

(@) A verbal or written event report to the shift supervisor or
commander; or

(b) An investigation that requires a period of time to:

(i) Interview a witness;
(i) Gather evidence;
(iii) Determine the facts of the event as to what occurred;
(iv) Identify individuals involved; and
(v) Select the possible inmate rule violation or violations
under Regulation .04 of this chapter to be charged.
B. Reporting an Inmate Rule Violation.

(1) Upon completion of the investigation under 8A of this
regulation, when staff determines that an inmate allegedly violated
an inmate rule or rules under this chapter, staff shall use a Notice of
Inmate Rule Violation form to report the inmate rule violation.

(2) If an inmate is alleged to commit an inmate rule violation,
the reporting staff shall, within 1 calendar day of the completion of
the required investigation:

(a) Complete the reported facts section of the Notice of
Inmate Rule Violation form; and

(b) Forward the completed Notice of Inmate Rule Violation
form to the shift supervisor.

C. Shift Supervisor Review.

(1) Upon receipt of a Notice of Inmate Rule Violation form, the
shift supervisor, shall review:

(a) The defendant’s Notice of Inmate Rule Violation form;

(b) Administrative reports submitted in connection with the
event; and

(c) Attachments or other evidence that may have been
submitted by staff regarding the inmate’s alleged inmate rule
violation.

(2) After conducting the review, the shift supervisor shall:

(@) Return the Notice of Inmate Rule Violation form to
reporting staff if the Notice of Inmate Rule Violation form is defective
or in error and requires correction, addition, or deletion requiring
staff to provide the shift supervisor with the corrected Notice of
Inmate Rule Violation form;

(b) Determine the inmate rule or rules with which the
defendant is to be charged;

(c) Make a recommendation to the shift commander that the
defendant be housed in administrative segregation pending the
outcome of the defendant’s disciplinary proceeding, if the shift
supervisor believes that the conduct alleged in the reported event or
the defendant s disciplinary history constitutes a threat to the:

(i) Security of the facility, Department, or community; or
(ii) Safety of an inmate, staff, or an individual;
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(d) Record the inmate rule violation or violations charged in
the Notice of Inmate Rule Violation form and:

(i) If the defendant is charged with a Category IA, IB, or
Il inmate rule violation, refer the case to a hearing officer for a
formal disciplinary proceeding; or

(ii) If the defendant is charged with only a Category IlI,
IV, or V violation, refer the case to a hearing officer for a
disciplinary proceeding, or offer the defendant an informal
resolution.

(3) If the shift supervisor recommends placing the defendant in
administrative segregation under §C(2)(c) of this regulation, forward
the completed Notice of Inmate Rule Violation form to the shift
commander for review.

D. Shift Commander Review.

(1) Upon receipt of a recommendation in accordance with
8C(3) of this regulation, the shift commander shall review the
recommendation and determine if there is cause to believe the
defendant is or is not a threat to the:

(a) Security of the facility, Department, or community; or

(b) Safety of an inmate, staff, or an individual.

(2) If the shift commander finds there is cause to believe there
is a security or safety threat posed by the defendant’s reported
conduct, inmate rule violation charged, or the defendant’s
disciplinary history, the shift commander shall approve placing the
defendant on administrative segregation housing status and indicate
the approval on the Notice of Inmate Rule Violation form.

(3) Additionally, the shift commander may:

(a) Review the defendant’s Notice of Inmate Rule Violation
form; and

(b) Exercise the same options authorized for a shift
supervisor under §C of this regulation.

E. Completion of Review. — The shift supervisor’s review
required under 8C of this regulation and, if required, a shift
commander’s review under 8D of this regulation shall be completed
within 1 calendar day of the date that the last draft of the reported
facts section was accepted.

F. Redrafting Notice of Inmate Rule Violation Form and Notice of
Inmate Disciplinary Hearing Form.

(1) A shift supervisor, shift commander, or facility
representative reviewing a Notice of Inmate Rule Violation form or
Notice of Inmate Disciplinary Hearing form may direct the staff
submitting the form to make corrections, additions, deletions, or
other changes to the form or other documentation submitted with the
form prior to or after service of the Notice of Inmate Rule Violation
form or Notice of Inmate Disciplinary Hearing form on the
defendant.

(2) Except under §F(3) of this regulation, if staff determines
that the Notice of Inmate Rule Violation form or Notice of Inmate
Disciplinary Hearing form is technically in error or evidentially
insufficient after the defendant has been served a copy of the Notice
of Inmate Rule Violation form or Notice of Inmate Disciplinary
Hearing form, staff shall:

(a) Prepare a new or revised Notice of Inmate Rule
Violation form or Notice of Inmate Disciplinary Hearing form that
supersedes the previously served Notice of Inmate Rule Violation
form or Notice of Inmate Disciplinary Hearing form and:

(ii) Correct an error; or
(iii) Provide omitted or additional information; and

(b) Ensure that the new or revised Notice of Inmate Rule
Violation form or Notice of Inmate Disciplinary Hearing form is
served on the defendant in accordance with the service process under
this chapter.

(3) To correct a minor error or omission to a Notice of Inmate
Rule Violation form or Notice of Inmate Disciplinary Hearing form
(for example a name or date or the absence of a signature or date) or

attach new or additional information, staff may complete a matter of
record form, memorandum, or correspondence addressed to and
received by the defendant explaining the correction or providing a
copy of the new or additional information.

G. Referral for Informal Resolution.

(1) If a shift supervisor, shift commander, facility
representative, or hearing officer determine that a defendant charged
only with Category IlI, IV or V violations should be offered an
informal resolution, the defendant may be offered either an:

(a) Informal disposition with a sanction; or

(b) Incident report without sanction.

(2) The shift supervisor, shift commander, facility
representative, hearing officer, or any other staff is not required to
offer a defendant charged with only a Category Ill, IV, or V inmate
rule violation an informal resolution.

(3) An informal resolution may be offered any time before the
completion of a formal disciplinary proceeding before a hearing
officer including, but not limited to, before or during the preliminary
hearing or case presentation portion of the disciplinary proceeding
before the hearing officer.

(4) A defendant is not required to accept an informal resolution
and may reject the offer and request a formal disciplinary proceeding
before a hearing officer.

(5) A defendant’s acceptance of an offer of an informal
resolution shall mean the defendant accepts and agrees with the:

(@) Waiver of the formal disciplinary proceeding under the
inmate disciplinary process;

(b) Offer of informal resolution;

(c) Proposed sanction, if applicable;

(d) Placement of the defendant’s Notice of Inmate Rule
Violation form and Notice of Informal Resolution form in the
defendant’s case record; and

(e) Waiver of the right to appeal the informal resolution
disposition for each inmate rule violation charged.

(6) The defendant’s acceptance of a hearing officer’s offer of
an informal resolution on the audio record of the defendant’s
disciplinary proceeding shall constitute the defendant’s acceptance
of and agreement with the offer.

(7) A defendant’s refusal to accept an offer of informal
resolution shall be the defendant ’s:

(a) Rejection of the offer of informal resolution; and

(b) Request for the hearing officer to proceed with a formal
disciplinary proceeding under the inmate disciplinary process to
resolve the inmate rule violation charged.

(8) If the managing official, or a designee, believes the offer of
informal resolution made to the defendant is in error, the managing
official, or a designee, may remand the matter to the hearing officer
assigned to the facility for a review.

(9) A hearing officer receiving a remanded informal resolution
shall determine if the informal resolution is in compliance with
requirements for informal resolution and if finding that the informal
resolution is:

(a) Not permitted, proceed with the defendant’s disciplinary
proceeding; or

(b) Permitted, affirm the informal resolution and conclude
the defendant’s disciplinary proceeding.

.06 Pre-Disciplinary Proceeding Procedures — Service of Notice of
Inmate Rule Violation Form and Notice of Inmate
Disciplinary Hearing Form or Notice of Offer of Informal
Resolution Form.

A. Staff shall serve a defendant with a copy of the Notice of Inmate
Rule Violation form and Notice of Inmate Disciplinary Hearing form
or Notice of Offer of Informal Resolution form before the defendant
appears before a hearing officer.
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B. Staff Service Responsibilities.

(1) Staff assigned to serve a defendant with a Notice of Inmate
Rule Violation form and Notice of Inmate Disciplinary Hearing form
or Notice of Offer of Informal Resolution form shall:

(a) Serve the applicable forms on the defendant within 24
hours of the final review of the shift supervisor or, if applicable, the
shift commander.

(b) Provide the defendant with a copy of the Notice of
Inmate Rule Violation form and Notice of Inmate Disciplinary
Hearing form or Notice of Offer of Informal Resolution form.

(c) Retain possession of and not provide the defendant with
an attachment or other evidence submitted with the Notice of Inmate
Rule Violation form, which may include, but may not limited to, a:

(i) Report;

(ii) Document;

(iii) Record;

(iv) Form;

(v) Documented verbal or written statement;

(vi) Photograph;

(vii) Video;

(viii) Telephone conversation; or

(ix) Evidence related to the reported event, the inmate
rule violation charged, or reported conduct of the defendant.

(d) Forward an attachment and other evidence submitted
with the Notice of Inmate Rule Violation form to, if designated, the
facility representative or staff designated by the managing official, or
a designee, who shall:

(i) Maintain the attachment and other evidence in a
secure location designated by the shift supervisor or, if applicable,
the shift commander; and

(ii) Present the attachment and other evidence at the time
the defendant appears before the hearing officer for a preliminary
review.

(2) When serving a defendant with a Notice of Inmate Rule
Violation form and Notice of Inmate Disciplinary Hearing form staff,
unless prevented by a security or safety issue or a time constraint,
shall:

(a) Provide the defendant with a copy of the Notice of
Inmate Rule Violation form and Notice of Inmate Disciplinary
Hearing form and provide the defendant the opportunity to:

(i) Read the Notice of Inmate Rule Violation form and
Notice of Inmate Disciplinary Hearing form;

(ii) Request representation or witnesses on the facility ’s
copy of the Notice of Inmate Disciplinary Hearing form;

(iii) Request evidence on the facility ’s copy of the Notice
of Inmate Disciplinary Hearing form; and

(iv) Sign for receipt of the defendant’s copy of the Notice
of Inmate Rule Violation form and Notice of Inmate Disciplinary
Hearing form on the facility’s copy of the Notice of Inmate Rule
Violation form and Notice of Inmate Disciplinary Hearing form;

(b) If applicable, make a record of any cause that may
prevent service of the Notice of Inmate Rule Violation form and
Notice of Inmate Disciplinary Hearing form;

(c) Sign the name of the staff member performing the service
and date as a record of service in the designated section on the
facility s copy of the Notice of Inmate Disciplinary Hearing form and
Notice of Inmate Disciplinary Hearing form;

(d) Provide the defendant with a copy of the Notice of
Inmate Rule Violation form and Notice of Inmate Disciplinary
Hearing form; and

(e) Return the facility’s copy of the Notice of Inmate Rule
Violation form and Notice of Inmate Disciplinary Hearing form to the
shift supervisor or, if applicable, the shift commander.

(3) If the defendant is being served with a Notice of an Offer of
Informal Resolution form, staff serving the defendant shall permit the
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defendant to accept or reject the offer of information resolution and
sign Notice of an Offer of Informal Resolution form accordingly as a
record of the defendant’s decision to accept or reject the offer.

(4) If the defendant rejects an offer of informal resolution, staff
shall permit the defendant the opportunity to request representation,
witnesses, and or evidence on the Notice of Inmate Disciplinary
Hearing form.

C. The Defendant Responsibilities at the Time of Service of a
Notice of Inmate Rule Violation Form and Notice of Inmate
Disciplinary Hearing Form or Notice of Offer of Informal Resolution
Form.

(1) The defendant shall notify staff serving Notice of Inmate
Rule Violation form and Notice of Inmate Disciplinary Hearing form
or Notice of Offer of Informal Resolution form if the defendant is
unable to read or understand the document.

(2) The defendant, at the time of service, shall:

(a) Sign for receipt of the defendant’s copy of the Notice of
Inmate Rule Violation form and Notice of Inmate Disciplinary
Hearing form or Notice of Offer of Informal Resolution form;

(b) Provide notice at service of the defendant’s request for
representation, a witness, or evidence for the purpose of the
defendant’s possible case presentation during the formal disciplinary
proceeding on the Notice of Inmate Disciplinary Hearing form;

(c) Sign and date the Notice of Inmate Rule Violation form
and Notice of Inmate Disciplinary Hearing form or Notice of Offer of
Informal Resolution form in the designated section of the facility’s
copy; and

(d) Return the facility’s copy of Notice of Inmate Rule
Violation form and Notice of Inmate Disciplinary Hearing form or
Notice of Offer of Informal Resolution form to the staff serving the
document.

(3) Request for Representation, Witness, Evidence.

(@) If the defendant does not request a representative
specifically by name, a witness or witnesses specifically by name, and
evidence with a specific description of that evidence at the time of
service, or does not sign for receipt of Notice of Inmate Disciplinary
Hearing form, the defendant is considered to have waived the
defendant’s right to make the request for a representative, witness or
evidence; and

(b) If the defendant does not request as specified under
8C(2)(b) or C(3)(a) of this regulation and subsequently makes a
request for a representative, a witness, or evidence at the preliminary
hearing or formal disciplinary proceeding before a hearing officer,
that request may be denied.

D. After service of a Notice of Inmate Rule Violation form and
Notice of Inmate Disciplinary Hearing form or Notice of Offer of
Informal Resolution form staff shall return the appropriately
endorsed documents to the shift supervisor or, if applicable, shift
commander, who shall review the facility’s copy of the Notice of
Inmate Rule Violation form and Notice of Inmate Disciplinary
Hearing form and:

(1) Ensure that the service process been properly completed;

(2) Ensure that the Notice of Inmate Rule Violation form and
Notice of Inmate Disciplinary Hearing form were not altered by the
defendant;

(3) Take the appropriate steps to secure and preserve evidence
properly requested by the defendant at service if that evidence is
available and under control of the Department; and

(4) Forward the Notice of Inmate Rule Violation form and
Notice of Inmate Disciplinary Hearing form to staff designated for
scheduling the defendant for an appearance before a hearing officer.

E. Delay and Waiver of Service.

(1) Good cause shall permit the delay of the service of the
defendant with a Notice of Inmate Rule Violation form and Notice of
Inmate Disciplinary Hearing form.

MARYLAND REGISTER, VOLUME 44, ISSUE 19, FRIDAY, SEPTEMBER 15, 2017



PROPOSED ACTION ON REGULATIONS

912

(2) Examples of good cause are, but may not be limited to,

when the defendant is:

(a) An escapee;

(b) A patient in a community hospital or medical center;

(c) A patient in a facility medical infirmary or unit;

(d) Assigned to a mental health housing unit in the
community or in the facility; or

(e) Placed on staff alert status due to being deemed an
immediate risk to the safety or security of staff.

(3) A defendant may be served with a Notice of Inmate Rule
Violation form and Notice of Inmate Disciplinary Hearing form while
the defendant is a medical or mental health patient, if medical or
mental health staff in charge of care for the defendant determine the
defendant may be served.

(4) When there is good cause that delays service designated
staff shall:

(a) Serve the Notice of Inmate Rule Violation form and
Notice of Inmate Disciplinary Hearing form on the defendant within
3 business days after the cause for delay of service no longer exists;

(b) Make a record of the cause that delayed service; and

(c) Inform the hearing officer of the cause for delay if the
delay is raised at the defendant’s appearance before the hearing
officer.

(5) The defendant’s refusal to sign for receipt of service shall
be considered a waiver of the Department’s obligation for timely
service of the defendant with a copy of Notice of Inmate Rule
Violation form and Notice of Inmate Disciplinary Hearing form.

(6) If the defendant does not return at service the facility ’s copy
of the Notice of Inmate Rule Violation form and Notice of Inmate
Disciplinary Hearing form to the staff serving the documents, that
action is concluded to be a waiver of the service requirements under
this regulation.

(7) If the defendant becomes disruptive with or poses a security
or safety threat to staff serving the Notice of Inmate Rule Violation
form and Notice of Inmate Disciplinary Hearing form, staff shall
conclude under this regulation that the defendant has waived the
service process and terminate the service by leaving a copy of the
Notice of Inmate Rule Violation form and Notice of Inmate
Disciplinary Hearing form with the defendant.

(8) If service of the Notice of Inmate Rule Violation form and
Notice of Inmate Disciplinary Hearing form is waived by the
defendant under provisions of 88E(5) — (7) of this regulation, the
defendant is considered to have waived the right to request
representation, witnesses, or evidence at any point in the inmate
disciplinary process.

.07 Pre-Disciplinary Proceeding Procedure — Hearing Docket.
A. The facility managing official, or a designee, shall ensure that:
(1) Staff is designated to establish a hearing docket to schedule
the appearance of a defendant before the hearing officer for a
preliminary hearing; and
(2) The preliminary hearing is scheduled to occur within 7
business days of service of Notice of Inmate Rule Violation form and
Notice of Inmate Disciplinary Hearing form on the defendant.

B. Staff may not schedule a defendant’s preliminary hearing to
occur within 24 hours of service of the Notice of Inmate Rule
Violation form and Notice of Inmate Disciplinary Hearing form on
the defendant, except if the defendant:

(1) Elects to waive the right to at least 24 hours of notice in
order to prepare; or

(2) Is scheduled to be released from the custody of the
Department before the expiration of the required 24 hour notice, in
which case the appearance of the defendant shall be scheduled prior
to the defendant’s release, with as much time as practicable prior to

the scheduled appearance to permit the defendant to prepare a
defense regarding the inmate rule violation charged.

.08 Pre-Disciplinary Proceeding Procedure — Mental Health
Hearing Docket.

A. If the defendant is assigned to a mental health unit in the
facility or in the community, staff designated to schedule a hearing
shall hold the defendant’s appearance before the hearing officer in
abeyance until the defendant is released from the mental health
treatment facility, except when mental health staff provide
documentation that the defendant is competent to participate in a
disciplinary proceeding.

B. If the defendant is housed in a facility mental health unit for
more than 30 calendar days, staff designated to schedule a hearing
shall contact the facility’s mental health staff and request a
determination whether the defendant is competent to participate in a
disciplinary proceeding and if mental health staff document that the
defendant:

(1) Is competent to participate in a disciplinary proceeding, the
defendant shall be scheduled for appearance before the hearing
officer.

(2) Was not competent at the time of the alleged inmate rule
violation or is not currently competent to participate in a disciplinary
proceeding, or is housed in a community mental health unit for more
than 30 calendar days:

(@ The disciplinary proceeding shall be scheduled in
absentia; and

(b) The hearing officer shall enter a disposition of “Not
Competent” and the disciplinary proceeding shall be concluded.

C. The hearing officer shall find that there is good cause for staff
non-compliance with time or procedure requirements when the
defendant is housed in a community or facility mental health unit.

D. Whether or not the defendant is currently under the care of
mental health staff, if there is cause to believe that the defendant may
not be mentally competent and is unable to participate in the inmate
disciplinary process, the hearing officer shall postpone the
disciplinary proceeding and the facility representative or other
facility staff shall refer the defendant to the Department’s mental
health staff to:

(1) Assess the defendant’s mental health status; and

(2) Determine whether the defendant is competent to
participate in the disciplinary process.

E. If mental health staff determines that the defendant is not
competent to participate in the inmate disciplinary process, the:

(1) Disciplinary proceeding shall be held in absentia; and

(2) Hearing officer shall enter a disposition of “Not
Competent” and conclude the disciplinary proceeding.

F. If mental health staff determines that the defendant is
competent to participate in the inmate disciplinary process, the
hearing officer shall proceed with the disciplinary proceeding.

G. If mental health staff determines that the defendant is
competent, and after carefully considering the determination made by
mental health staff, the hearing officer disagrees, the hearing officer
may still make a finding that the defendant is not competent and,
upon making such a finding, enter a disposition of “Not Competent”
and conclude the disciplinary proceeding.

.09 Disciplinary Proceeding Procedures Phase — Special Needs
Inmate.
A. Interpreters.

(1) If raised as an issue by the defendant, the hearing officer
shall make a finding as to whether or not the defendant has the need
for an interpreter before moving forward with the disciplinary
proceeding.
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(2) The hearing officer may consult with medical and case
management, without the defendant present, in order to determine if
an interpreter is necessary.

(3) If an interpreter is required:

(a) An inmate may not serve as an interpreter under this
chapter.

(b) An interpreter may be:

(i) Staff fluent in the preferred language of the defendant;
or
(ii) Provided through a State contracted vendor.

(4) After making arrangements for an interpreter, facility staff
shall reschedule the defendant’s appearance before the hearing
officer.

(5) The hearing officer shall administer an affirmation to the
interpreter prior to permitting the individual to assume the role as
the defendant’s interpreter.

(a) The affirmation given shall be stated by the hearing
officer to the proposed interpreter as: “Do you solemnly swear or
affirm that you will provide an accurate, complete, and impartial
interpretation of all statements made during this proceeding to the
best of your knowledge and ability.”

(b) After administering the affirmation to the proposed
interpreter, the individual shall be required to acknowledge the
affirmation in the affirmative prior to the hearing officer permitting
that individual to act as the inmate ’s interpreter.

B. llliteracy.

(1) If raised as an issue by the defendant, the hearing officer
shall make a finding as to whether the defendant is illiterate before
moving forward with the disciplinary proceeding.

(2) The hearing officer may consult with the education
department and case management, without the defendant present, in
order to determine if the defendant is illiterate.

(3) If the hearing officer determines the defendant is illiterate,
the defendant shall be provided with a representative to assist during
the disciplinary proceeding.

C. The hearing officer may grant a defendant identified as a
special needs inmate under this regulation additional time to prepare
or greater procedural latitude in the inmate disciplinary process.

D. A delay in the scheduling of the defendant’s disciplinary
proceeding due to special accommodations required for a special
needs inmate shall be considered to be based on good cause.

.10 Disciplinary Proceeding Procedures — Facility Representative.
A. A managing official, or a designee, may elect to designate staff
to act as the facility representative to represent the facility ’s interests
during a defendant s disciplinary proceeding.
B. The facility representative, with or without consultation with
the shift supervisor or commander, may:

(1) Add additional inmate rule violation charges to the Notice of
Inmate Rule Violation form and re-serve the Notice of Inmate Rule
Violation form on the defendant either before the disciplinary proceeding
or in the preliminary phase of the disciplinary proceeding;

(2) Delete or choose not to pursue charges approved by the
shift supervisor or commander;

(3) Correct a technical, procedural, evidentiary, or formatting
error found in the Notice of Inmate Rule Violation form or Notice of
Inmate Disciplinary Hearing form;

(4) Return the Notice of Inmate Rule Violation form or Notice
of Inmate Disciplinary Hearing form to the shift supervisor or shift
commander for correction or revision;

(5) Offer an informal resolution to the defendant for any
Category Ill, IV, or V inmate rule violation charged;

(6) Enter into a plea agreement with the defendant for
presentation to the hearing officer to resolve the inmate rule violation
charged;
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(7) Make determinations regarding the release or withholding
of the identity of a confidential informant or other security sensitive
evidence;

(8) Present argument and evidence to the hearing officer in
support of the facility’s case presentation as to the defendant’s
inmate rule violation charged;

(9) Require staff to submit additional reports or present staff to
testify concerning information relevant to the defendant’s inmate rule
violation charged as a witness during the facility ’s case presentation;
and

(10) Appeal to the managing official, or a designee, the hearing
officer’s decision rendered or sanction imposed if there is cause to
believe the hearing officer under this chapter acted erroneously.

C. For the purposes of the security and control of a defendant’s
disciplinary proceeding and safety of staff and inmates participating
in a disciplinary proceeding, the facility representative or escort
officer shall determine the manner and form in which an inmate
participant shall be restrained consistent with Department policy and
procedure and the policy and procedures established by the facility in
which the inmate participant is housed.

(1) The facility representative or escort officer may employ
more restrictive handcuffing or other restraint procedures than are
required by the rules of the facility.

(2) The hearing officer may request additional handcuffing or
other restraints be used.

.11 Disciplinary Proceeding Procedures — Hearing Officer.

A. Hearing Officer. The hearing officer, as the fact finder, shall be
fair and impartial and may:

(1) Interpret Department policy and procedures or the time or
procedure requirements under this chapter;

(2) Make applicable rulings at any stage of the disciplinary
process based on the hearing officer’s interpretation of Department
policy and procedures;

(3) Weigh the evidence presented during the evidentiary phase
and make findings of fact based upon evidence found credible and
reliable by a preponderance of the evidence;

(4) Determine the disposition of each inmate rule violation
charged;

(5) Determine the number, period, and effective date of
sanctions to be imposed when applicable;

(6) Provide assistance with an investigation or other legal
matters that may involve:

(a) The Department;

(b) A law enforcement agency;

(c) The Office of the Attorney General; or

(d) An office of a State or local government agency;

(7) Order the removal of any hearing participant from the
location of the disciplinary proceeding if the hearing participant
becomes disruptive or becomes a threat to the safety and security of
the facility or any other hearing participant; and

(8) Perform other duties as assigned by the hearing officer
supervisor or the Secretary, or a designee.

B. Facility Hearing Officer. A managing official, or a designee,
may designate a facility hearing officer to act as a hearing officer
without regard to whether a hearing officer is available to preside
over disciplinary proceedings at the facility.

C. Ex Parte Communication — Permitted. Unless otherwise stated
under this regulation, the hearing officer may:

(1) Elect to discuss a pending case and its evidentiary merits in
the absence of the defendant, or, if designated, the facility
representative with:

(a) Staff of the Office of the Attorney General;
(b) A law enforcement official;
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(c) Staff assigned to the Department’s Intelligence and
Investigative Division;

(d) The hearing officer supervisor, or a designee; or

(e) The Secretary, or a designee;

(2) Elect to discuss a non-evidentiary matter in the absence of
the defendant, or, if designated, the facility representative regarding
one or more of the following matters:

(a) Security or safety;

(b) A plea agreement;

(c) An informal resolution;

(d) A postponement request;

(e) A time requirement or procedure of a regulation under
this chapter or Department policy or procedure; or

(f) Representation or witness request; or

(3) Elect to, without the defendant present:

(&) Question or take testimony from a withess or
confidential informant witness whose identity may not be revealed to
a defendant;

(b) Review or examine security sensitive evidence that may
include a document, video record, or other security sensitive
evidence in the presence of staff necessary for security and safety of
the hearing officer, witness, confidential informant, or security
sensitive evidence.

.12 Disciplinary Proceeding Procedures — Preliminary and
Evidentiary Phases — Written Record and Audio
Recording.

A. The hearing officer shall be responsible for a record of the
defendant s disciplinary proceeding when the defendant is before the
hearing officer.

B. The hearing officer shall ensure that both a written record and
audio recording are used to document and record a defendant’s
appearance before the hearing officer.

C. The written and audio record shall only be considered a record
of the Department exclusively for the:

(1) Use of staff in the conduct of the Department’s daily
business;

(2) Record retention requirements of the Department; and

(3) Statutory requirements of the Annotated Code of Maryland
regarding documenting the defendant’s case record as to the
defendant s disciplinary history.

D. The audio record of the defendant’s disciplinary proceeding
may not be considered to be an entitlement, a right, or for the benefit
of a defendant.

E. Audio Recording.

(1) The inability to record a defendant’s disciplinary
proceeding shall preclude the hearing officer from conducting the
defendant s disciplinary proceeding.

(2) When the defendant’s disciplinary proceeding cannot be
audio recorded and the defendant’s disciplinary proceeding may not
proceed, the hearing officer shall:

(a) Advise the defendant that the disciplinary proceeding
cannot be audio recorded and the inmate’s disciplinary proceeding
may not proceed;

(b) Postpone the defendant’s disciplinary proceeding; and

(c) Advise the facility staff to reschedule the defendant’s
disciplinary proceeding when circumstances permit.

(3) The postponement of the defendant’s disciplinary
proceeding due to an inability to audio record the defendant’s
disciplinary hearing:

(a) Shall be considered good cause for the delay of the
defendant s disciplinary proceeding; and

(b) May not support the dismissal of an inmate rule violation
charged.

F. Written Record.
(1) The written record is a summary of the defendant’s
disciplinary proceeding and may not be considered a full transcript.
(2) A hearing officer’s failure to completely document the
written record may not be the basis for a reversal of the hearing
officer’s findings of fact or disposition of an inmate rule violation
charged.

.13 Disciplinary Proceeding Procedures — Inmate Waiver of
Appearance.

A. If a defendant elects not to appear before the hearing officer or
to participate in the disciplinary proceeding, the defendant is
considered to waive:

(1) The defendant’s preliminary review;

(2) The opportunity to claim a denial of a due process right or
claim a violation of a time or procedure requirement applicable to
this chapter pursuant to statute, law, or policy;

(3) The ability to attend and participate in all stages of the
disciplinary proceeding under the inmate disciplinary process;

(4) The opportunity to make a case presentation and present
evidence;

(5) The opportunity to make a presentation regarding
appropriate sanctions, if applicable;

(6) The post-disciplinary procedures under this chapter; and

(7) Any and all rights, claims, or procedures normally
available to the defendant under the authority of a statute, law,
policy, or procedure applicable to the inmate disciplinary process.

B. The hearing officer may determine that the defendant waived an
appearance before the hearing officer and participation in the
disciplinary proceeding if the defendant:

(1) Submits a Waiver of Appearance form or written statement
informing the hearing officer of the defendant’s decision not to
appear or participate;

(2) Poses a threat to the security of the facility or the safety of
an inmate, staff, or an individual;

(3) Delays appearance before the hearing officer or willfully
delays reporting to the location of the defendant’s disciplinary
proceeding;

(4) Refuses to obey instructions or resists or interferes with the
duties of staff prior to an appearance before the hearing officer or
after reporting to the location of the defendant’s disciplinary
proceeding;

(5) Violates security procedures for the escort of the defendant
to or at the location of the defendant s disciplinary proceeding;

(6) Elects to depart voluntarily from the location of the
defendant’s disciplinary proceeding prior to the conclusion of the
disciplinary proceeding;

(7) Becomes disruptive prior to the appearance before the
hearing officer or after arriving at the location of the defendant’s
disciplinary proceeding;

(8) Exhibits conduct that poses a threat to the security of the
facility or location of the defendant’s disciplinary proceeding; or the
safety of an inmate, staff, or an individual; or

(9) Requires removal from the location of the defendant’s
disciplinary proceeding at the direction of the hearing officer or staff.

C. If a defendant elects not to appear before the hearing officer,
elects not to participate in the defendant’s disciplinary proceeding,
or is removed or not permitted to participate in the defendant’s
disciplinary proceeding, the hearing officer shall:

(1) Continue with the defendant’s disciplinary proceeding in
the absence of the defendant; and

(2) Render a disposition for each inmate rule violation
charged.

D. When determining that the defendant’s right to participate in
the defendant’s disciplinary proceeding is voluntarily or
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involuntarily waived by the defendant, the hearing officer may
accept:

(1) A Waiver of Appearance form or a written statement signed
by:

(a) The defendant or staff having direct knowledge of the
defendant’s decision not to appear before the hearing officer or to
participate in the defendant s disciplinary proceeding; or

(b) Staff having direct knowledge of the defendant’s conduct
that supports a determination that the defendant has involuntarily
waived the defendant’s right to appear before the hearing officer or
to participate in the defendant’s disciplinary proceeding; or

(2) Sworn testimony from staff having direct knowledge of the
defendant’s:

(a) Decision not to appear before the hearing officer or to
participate in the defendant s disciplinary proceeding; or

(b) Conduct that supports a determination that the defendant
has involuntarily waived the defendant’s right to appear before the
hearing officer or to participate in the defendant’s disciplinary
proceeding; or

(3) Statements made by the defendant in the hearing officer s
presence or observations of the defendant’s conduct made by the
hearing officer.

.14 Disciplinary Proceeding Procedures — Preliminary Review.

A. Preliminary Review. The matters that may be addressed by the
hearing officer, facility representative, if designated, or the defendant
at the preliminary review may include, but may not be limited to, one
or more of the following:

(1) The inmate rule violation or violations charged;

(2) A representation request;

(3) A witness request;

(4) An evidence request;

(5) A postponement request;

(6) A time or procedure requirement;

(7) The form of the Notice of Inmate Rule Violation or Notice of
Inmate Disciplinary Hearing;

(8) Any issues with or arising from the manner of service of
process of the documents under 8A(1)(g) of this regulation;

(9) An attachment or other evidence review;

(10) Determinations regarding security sensitive evidence or
confidential witnesses;

(11) A plea agreement;

(12) An informal resolution; and

(13) A plea by the defendant to the inmate rule violation or
violations charged.

B. If during or at the conclusion of the preliminary phase of the
inmate disciplinary proceeding, a defendant elects not to or fails to
raise any matter listed under 8A of this regulation, the defendant is
concluded to have waived the opportunity to make a motion
regarding the matter.

C. During the preliminary review, the hearing officer shall ensure
that a description of an attachment or other evidence submitted by
staff as to the inmate rule violation charged is reviewed and
summarized for the record of the defendant s disciplinary proceeding
except that security sensitive evidence may not be read into the
record or released to a defendant or other inmate.

D. If the hearing officer determines that the factual content of the
Notice of Inmate Rule Violation form, or any attachment, report, or
evidence attached to or referred to in the Notice of Inmate Rule
Violation form, if found to be credible and reliable, would constitute
an inmate rule violation not charged by staff, the hearing officer:

(1) May notify the participants in the preliminary review that
the additional inmate rule violation may be charged;

(2) May inquire if the facility representative, if designated, or
other facility staff intends to add the applicable inmate rule violation,
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and, if added, ensure that the record of the disciplinary proceeding
reflects the additional inmate rule violation charged; and

(3) Shall, if raised by a participant in the preliminary review,
permit the request for a postponement of the disciplinary proceeding
for a reasonable time so the party to the preliminary review making
the request may further prepare the case in regard to the additional
inmate rule violation charged.

E. At the conclusion of the preliminary review, the hearing officer
shall inquire if the defendant and facility representative, if
designated, or facility staff is prepared to proceed with an
evidentiary portion of the disciplinary proceeding.

(1) If the defendant or the facility representative, if designated,
or facility staff is not prepared to proceed, the hearing officer shall
provide the defendant or the facility representative, if designated, or
facility staff an opportunity to address the issue.

(2) The hearing officer may, without the request of any other
hearing participant, postpone a disciplinary proceeding.

(3) The hearing officer shall determine the merits of the moving
participant’s request for a postponement.

(4) When the hearing officer does not find that a postponement
of the disciplinary proceeding is warranted, the hearing officer shall
proceed with the disciplinary proceeding.

(5) If a defendant’s disciplinary proceeding is postponed, staff
shall reschedule the defendant’s disciplinary proceeding as soon as
circumstances permit.

(6) The postponement of the defendant’s disciplinary
proceeding shall be considered good cause for the delay and may not
be considered cause for dismissal of an inmate rule violation
charged.

(7) Failure to request a postponement shall be deemed a
waiver of the right to request and be granted a postponement.

(8) When a previously postponed case is resumed, the hearing
officer shall determine whether to continue the defendant’s previous
disciplinary proceeding or whether circumstances require a de novo
or new preliminary or evidentiary proceeding.

.15 Disciplinary Proceeding Procedures — Preliminary Phase —
Dismissing an Inmate Rule Violation Charged.

A. A hearing officer may only elect to dismiss an inmate rule
violation charged based on cause established under this regulation.

B. Time or Procedural. A hearing officer may dismiss an inmate
rule violation charged if the defendant established that a time or
procedural violation requiring dismissal of an inmate rule violation
charged under this chapter has occurred and meets the requirements
for a dismissal under §C of Regulation .03 of this chapter.

C. Lack of Evidence or Failure to Make a Prima Facie Case. After
reviewing a report, an attachment, or other evidence submitted by the
facility representative, if designated, or facility staff, the hearing
officer may dismiss an inmate rule violation charged for lack of
evidence if the hearing officer determines that the facts as stated in a
report, an attachment, or other evidence considered in the light most
favorable to the facility and inferences resulting from those facts do
not support a finding that the defendant committed the inmate rule
violation charged.

D. Technical Defect or Error.

(1) A non-evidentiary defect or error in drafting of either a
defendant’s copy of the Notice of Inmate Rule Violation form or
Notice of Inmate Disciplinary Hearing form may not be considered a
cause under this regulation to support dismissal of an inmate rule
violation charged.

(2) A possible non-evidentiary defect or error may include, but
not be limited to, one or more of the following:

(a) An incorrect inmate rule violation charged;
(b) An incorrectly cited date or time reference;
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(c) An incorrect inmate control or state identification
number or name;

(d) A missing signature on any form;

(e) The absence of a shift supervisor or shift commander
review; or

(f) A failure of service on the defendant.

(3) To correct the defect or error, the hearing officer shall
inform the facility representative, if designated, or facility staff of the
defect or error identified and the need for correction.

(4) After correction, the facility representative, if designated, or
facility staff shall:

(a) Provide the defendant with notice consistent with §F of
Regulation .05 of this chapter; and

(b) Schedule the defendant for an appearance before the
hearing officer.

(5) The identification of a defect or error shall be considered
good cause to suspend the inmate disciplinary process until the defect
or error is corrected.

E. Failure to Serve the Notice of Inmate Rule Violation Form or
Notice of Inmate Disciplinary Hearing Form.

(1) If raised during the preliminary review that the defendant
did not receive service of the defendant ’s copy of the Notice of Inmate
Rule Violation form or Notice of Inmate Disciplinary Hearing form,
the hearing officer shall determine whether the defendant received
service.

(2) A hearing officer may rely on one or more of the following
in order to determine whether staff complied with service
requirements of this chapter:

(a) The defendant’s presentation regarding the claim of not
being served a copy of the defendant’s Notice of Inmate Rule
Violation form or Notice of Inmate Disciplinary Hearing form;

(b) The record of service as stated on the facility s copy of
the defendant’s Notice of Inmate Disciplinary Hearing form or
Notice of Inmate Disciplinary Hearing form or Department data
records;

(c) Testimony of staff serving the defendant with the
defendant’s copy of the Notice of Inmate Rule Violation form or
Notice of Inmate Disciplinary Hearing form; or

(d) Rebuttal presentation, if presented by the facility
representative, if designated, or facility staff, to the defendant’s
presentation under this regulation.

(3) The failure of the defendant to be served with the Notice of
Inmate Rule Violation form or Notice of Inmate Disciplinary Hearing
form prior to the defendant’s appearance before the hearing officer
may not, under this regulation, be considered a cause to support the
dismissal of an inmate rule violation charged.

(a) If the hearing officer determines that staff failed to meet
service requirements, the hearing officer shall notify the facility
representative, if designated, or facility staff of the non-compliance
with service requirements and direct staff to comply service
requirements.

(b) If the hearing officer determines that staff did comply
with service requirements, the hearing officer shall proceed with the
disciplinary proceeding.

(c) If the defendant waives the service process, the hearing
officer shall proceed with the disciplinary proceeding.

(4) The failure of staff to serve the defendant with the Notice of
Inmate Rule Violation form or Notice of Inmate Disciplinary Hearing
form shall be considered good cause for the delay of a time or
procedure requirement under the inmate disciplinary process.

.16 Disciplinary Proceeding Procedures — Preliminary Review —
Defendant Request for Representation.

A. A defendant referred to the hearing officer for a disciplinary
proceeding may elect to request representation to assist the
defendant during the disciplinary proceeding.

(1) If a defendant requests representation for the inmate
disciplinary process and the request is subsequently approved:

(a) All responsibilities established under this chapter for the
defendant during the preliminary hearing, case presentation, and
sanctioning phase of the disciplinary proceeding become the
defendant’s representative ’s responsibilities;

(b) The defendant agrees that the defendant’s representative
is the agent of the defendant;

(c) The defendant, on review, is bound by the decisions,
actions, and presentation of the defendant’s representative.

B. Defendant Representation Request.

(1) When a defendant is served with the Notice of Inmate Rule
Violation form and Notice of Inmate Disciplinary Hearing form, the
defendant is required to list the name of the defendant’s requested
representative in the section of the facility’s copy of the Notice of
Inmate Disciplinary Hearing form designated for the name of the
representative.

(2) The defendant’s failure to list the name of the requested
representative at the time of service shall be a waiver of defendant’s
opportunity for representation.

C. Upon the appearance of the defendant before the hearing
officer for a preliminary review of the defendant’s Notice of Inmate
Rule Violation form and Notice of Inmate Disciplinary Hearing form,
the hearing officer shall determine if the:

(1) Inmate did list the name of a requested representative at
service; and

(2) Individual listed is permitted to represent the defendant
according to requirements of this regulation.

D. The facility representative, if designated, or facility staff may
make an objection to the defendant’s requested representative.

(1) If an objection is raised, the hearing officer shall:

(a) Permit the facility representative, if designated, or
facility staff to state the reason or cause the defendant’s requested
representative is not eligible to represent the defendant;

(b) Permit the defendant an opportunity to address the
facility representative’s, if designated, or facility staff’s objection to
the defendant’s requested representative; and

(c) After reviewing the facility representative’s, if
designated, or facility staff’s objection and the defendant’s response,
determine if the objection is sustained or overruled and advise the
facility representative, if designated, or facility staff and defendant of
the decision.

(2) If the facility representative’s, if designated, or facility
staff’s objection is sustained, the defendant may request that the
hearing officer postpone the disciplinary proceeding to permit the
defendant an opportunity to obtain another representative or to
permit the defendant more time to prepare to proceed without
representation.

(3) If the disciplinary proceeding is postponed due to an issue
with a defendant’s representative and a subsequent request for a
defendant representative is denied or the defendant’s approved
representative is unprepared, the hearing officer shall find that the
defendant has waived the right to request representation and the
hearing officer shall proceed with the defendant’s disciplinary
proceeding.

(4) The hearing officer is not obligated to grant a
postponement requested by the defendant in accordance with
provisions of this regulation.
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E. The appearance of a defendant’s requested representative at a
disciplinary proceeding is voluntary on the part of the requested
representative.

F. If a requested representative declines to appear at the
defendant s disciplinary proceeding or represent the defendant at the
disciplinary proceeding, the hearing officer may not compel a
requested representative to appear at the defendant’s disciplinary
proceeding or act as the defendant’s representative.

G. The hearing officer shall only permit a willing individual to
appear as the defendant’s representative who is:

(1) An inmate:

(a) Assigned to the general population of the facility where
the defendant s disciplinary proceeding is to take place; and

(b) Permitted under this regulation and by the managing
official, or a designee, to represent the defendant;

(2) A staff member:

(a) Employed at the facility where the defendant’s
disciplinary proceeding is to take place; and

(b) Permitted under this regulation and by the managing
official, or a designee, to represent the defendant; or

(3) A protective custody inmate:

(a) Approved by the managing official, or a designee, to
represent another protective custody defendant; and

(b) Assigned to the facility where the defendant’s
disciplinary proceeding is to take place.

H. A hearing officer may not permit an individual requested to be
a defendant’s representative if the requested individual is:

(1) Banned as a defendant representative by the Secretary,
Deputy Secretary, Executive Director, Field Support Services,
managing official, or a respective designee;

(2) ldentified as a threat to the security of the facility,
Department, or community or safety of an inmate, staff, or an
individual;

(3) Assigned to disciplinary or administrative segregation, cell
restriction, or medical or mental health housing or status;

(4) A protective custody inmate requested to represent a
defendant who is not assigned to protective custody;

(5) An attorney or paralegal;

(6) A visitor to the facility; or

(7) In a location where staff escort or vehicular transportation
to the defendant s disciplinary proceeding is required.

I. If the defendant does not request representation at service and
subsequently requests representation at the defendant’s appearance
before a hearing officer, the hearing officer may elect to permit the
request for representation only if:

(1) The requested individual is permitted under this regulation
to represent a defendant;

(2) The requested individual is present at the time and location
where the defendant’s disciplinary proceeding is to take place;

(3) There is no request for postponement by the requested
representative; and

(4) The defendant’s representative and the defendant are
prepared to proceed with and participate in the defendant’s
disciplinary proceeding.

J. If the defendant requested representation at service and is
subsequently informed that the requested representative declined to
represent the defendant or is unavailable and the defendant requests
the opportunity to obtain another representative and a postponement
to obtain representation, the hearing officer may:

(1) Permit the request and postpone the defendant’s
disciplinary proceeding for one calendar day; or

(2) Deny the defendant’s request and proceed with the
defendant s disciplinary proceeding.
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K. The hearing officer when permitting a postponement under
8J(1) of this regulation may not grant a subsequent postponement
request if the defendant does not obtain representation.

L. If an approved defendant’s representative makes an appearance
at the defendant’s disciplinary proceeding, the defendant’s
representative is obligated to remain at the defendant’s disciplinary
hearing until released by the hearing officer.

M. If the defendant’s representative, during the defendant’s
disciplinary proceeding, voluntarily elects not to continue as the
defendant’s representative or is removed from the disciplinary
proceeding due to the representative’s conduct or threat to the
security of the facility, Department, or community or safety of an
inmate, staff, or an individual, the hearing officer shall:

(1) Conclude that the defendant has waived representation;
and

(2) Continue the defendant’s disciplinary proceeding with no
consideration for a postponement.

N. Defendant Preparation.

(1) The facility is not required to:

(@ Permit the defendant access to the defendant’s
representative in preparation for the defendant’s disciplinary
proceeding; and

(b) Make special arrangements for the defendant or the
defendant’s representative to have access to materials to prepare for
the defendant’s case presentation.

(2) The hearing officer may not grant a postponement solely to
allow the defendant and the defendant s representative time to confer
concerning the inmate disciplinary process.

.17 Disciplinary Proceeding Procedures — Preliminary Review —
Witness Request.

A. The defendant charged with an inmate rule violation or, if
designated, the facility representative or facility staff may make a
request that an individual appear as a witness to testify during the
case presentation phase of the defendant ’s disciplinary proceeding.

B. Defendant Request for a Witness.

(1) When served with a Notice of Inmate Rule Violation form
and Notice of Inmate Disciplinary Hearing form, the defendant is
required to list the name of the defendant’s requested witness in the
section of the facility’s copy of the Notice of Inmate Disciplinary
Hearing form designated for the name of a witness.

(2) The defendant’s failure to list a requested witness by name
shall be a waiver of the opportunity to request a witness.

C. A facility representative, if designated, or facility staff shall be
responsible for informing the hearing officer of the facility ’s witness
request during the preliminary review.

D. A hearing officer may request the testimony of a witness at any
point in the disciplinary proceeding.

E. During the preliminary review of the defendant’s Notice of
Inmate Rule Violation form and Notice of Inmate Disciplinary
Hearing form, the hearing officer shall consider a defendant’s
request for a witness.

(1) The hearing officer shall solicit a proffer from the
defendant to determine the relevancy of the testimony in relation to
the inmate rule violation charged.

(2) Based on the given proffer, a hearing officer shall permit a
witness to testify if the witness’ testimony is:

(a) Relevant;

(b) Not repetitive or cumulative to evidence already in the
record of the disciplinary proceeding or to the proffered testimony of
another witness; and

(c) Not a threat to the security of the facility, Department, or
community or safety of an inmate, staff, or an individual.

(3) A witness otherwise allowed under this regulation may be
denied if there is reasonable belief that the witness ’s testimony would
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constitute a threat to security of the facility, Department, or
community, or safety of an inmate, staff, or other individual.

F. The testimony of a witness may be taken in person, via video
conferencing, or via conference call.

.18 Disciplinary Proceeding Procedures — Preliminary and
Evidentiary Phases — Confidential Informant Information.

A. An individual providing information regarding the defendant’s
inmate rule violation charged may be identified as a confidential
informant witness when there is cause to believe that identifying the
individual to the defendant is a threat to the security of the facility,
Department, or community or safety of an inmate, staff, or an
individual.

B. A hearing officer may not reveal the identity of a confidential
informant witness.

C. If a hearing officer is provided with testimony, a written
statement, or a report referring to information received from a
confidential informant witness, the hearing officer:

(1) May not share the testimony or documented statement of the
confidential informant witness with a defendant or the defendant’s
representative;

(2) May not reveal the identity of the confidential informant
witness to the defendant or the defendant ’s representative;

(3) May not permit the confidential informant witness to be
called as a requested witness at the defendant’s disciplinary
proceeding by a defendant, defendant’s representative, if designated,
the facility representative, or facility staff; and

(4) May provide to the defendant or defendant’s representative
an oral summary of the confidential informant witness ’s testimony or
documented statement that is not specific in detail so as to identify
the confidential informant witness.

D. The facility representative, if applicable, or staff may provide
the defendant with a written summary of the confidential informant
witness’s testimony or documented statement that is not specific in
detail so as to identity the confidential informant witness.

E. The hearing officer shall consider the information provided by
the confidential informant witness to determine the credibility and
reliability of the information provided.

F. Information provided by a confidential informant witness shall
be concluded to be sensitive and maintained in a sealed record for
only staff with a need to know to access the information or the
identity of the confidential informant witness.

G. The identity of a confidential informant witness or any
information that may identify a confidential informant witness, may
not be released to any agency that maintains records that are a
matter of public record without a court order or authorization from
the Office of the Attorney General, Secretary, or a designee.

H. When the hearing officer concludes that an individual
identified by staff as a confidential informant witness does not meet
the requirements to be classified as a confidential informant witness,
the following shall apply:

(1) The hearing officer shall postpone the disciplinary
proceeding.

(2) The hearing officer shall inform the facility representative,
if designated, or facility staff of the hearing officer s conclusion.

(3) The facility representative, if designated, or facility staff
shall inform the managing official, or a designee, of the hearing
officer’s conclusion.

(4) If the managing official, or designee, agrees with the
hearing officer, facility staff shall schedule the defendant for an
appearance before a hearing officer and reveal the identity of the
witness.

(5) If the managing official, or a designee, disagrees with a
hearing officer’s conclusion, the managing official, or designee, may
appeal the hearing officer’s decision to the Secretary, or a designee.

(6) Upon receipt of the Secretary’s, or a designee’s, decision
regarding the appeal under 8H(5) of this regulation, the facility
representative, if designated, or facility staff shall schedule the
defendant for an appearance before a hearing officer and all hearing
participants, including the hearing officer, shall abide by the decision
of the Secretary, or a designee.

.19 Disciplinary Proceeding Procedures — Preliminary Review —
Review of Attachment or Other Evidence Requests.

A. An attachment or other evidence submitted by staff with or
independently of the Notice of Inmate Rule Violation form shall be
concluded to be evidence regarding the defendant’s inmate rule
violation charged.

B. In the interest of security of the facility, Department, or
community or safety of an inmate, staff, or an individual, a defendant
may be limited in or restricted from examining or possessing an
attachment or other evidence.

C. To prevent and avoid accidental, unauthorized, or erroneous
release to a defendant, defendant’s representative, or loss or
misplacement of evidence, staff shall retain custody of the attachment
or other evidence until the defendant’s appearance before the
hearing officer.

D. Staff may not provide the defendant with a copy of an
attachment or other evidence when the defendant is served with the
defendant’s copy of the Notice of Inmate Rule Violation form or
Notice of Inmate Disciplinary Hearing form.

E. When the defendant appears before the hearing officer for the
preliminary review, the hearing officer, while conducting the
preliminary review, shall advise the defendant or defendant’s
representative, of an attachment or other evidence that was submitted
by the staff in regard to the inmate rule violation charged.

F. If requested by the defendant, or defendant’s representative, the
hearing officer shall conduct a review of the attachment or other
evidence during the preliminary review to determine if there is cause
to believe that the attachment or other evidence is security sensitive
and may not be examined or possessed by a defendant or defendant’s
representative.

G. If the hearing officer determines an attachment or other
evidence is not security sensitive the defendant or defendant’s
representative:

(1) May request to review the attachment or other evidence;

(2) Shall comply with the facility ’s existing rules or procedures
for requesting a copy of an attachment or other evidence; and

(3) May not use a request for a copy of an attachment or other
evidence as the basis to request a postponement or a delay in the
defendant’s disciplinary proceeding.

H. If the hearing officer determines that an attachment or other
evidence submitted is security sensitive or may pose a threat to the
security of the facility, Department, or community or safety of an
inmate, staff, or an individual if revealed to a defendant or
defendant’s representative, the hearing officer:

(1) Shall conclude the attachment or other evidence is a sealed
record and not subject to the examination or possession by a
defendant or defendant’s representative;

(2) Shall inform the defendant or defendant’s representative
that the attachment or other evidence is security sensitive and may
not be revealed to the defendant or the defendant representative;

(3) May not disclose to the defendant or defendant’s
representative the content of the attachment or other evidence
deemed to be security sensitive; and

(4) May verbally provide the defendant or defendant’s
representative with a brief summary of the content of an attachment
or other evidence as long as the summary does not compromise the
content of the evidence identified as security sensitive.
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1. If, after reviewing an attachment or other evidence, any hearing
participant is not prepared to proceed, the hearing officer may grant
a postponement.

J. If the disciplinary proceeding is postponed:

(1) The delay of the defendant’s disciplinary proceeding may
not be considered a cause to dismiss the inmate rule violation
charged; and

(2) Staff shall reschedule the defendant’s disciplinary
proceeding as soon as circumstances permit.

K. Defendant Request for an attachment or other evidence.

(1) When served with a Notice of Inmate Rule Violation form
and Notice of Inmate Disciplinary Hearing form, the defendant is
required to list a detailed description of a request for an attachment
or other evidence in the appropriate section of the facility ’s copy of
the Notice of Inmate Disciplinary Hearing form designated for
evidence requests.

(2) The defendant’s failure to give a detailed description of the
attachment or other evidence requested shall be deemed a waiver of
the defendant ’s opportunity to make the request.

L. The hearing officer may approve an attachment or other
evidence requested by the defendant or defendant’s representative
only if the hearing officer finds that the request was made at service
and deemed appropriate under this regulation.

(1) The hearing officer may not compel the production of an
attachment or other evidence when denied by an entity, staff, or an
individual in control of the requested attachment or other evidence
that is identified as security sensitive.

(2) The hearing officer shall deny a request for an attachment
or other evidence made by the defendant or defendant’s
representative that is deemed:

(a) Irrelevant to the merits of the defendant’s disciplinary
proceeding;

(b) Cumulative to a factual matter or evidence to be
presented or already in the record of the defendant’s disciplinary
proceeding; or

(c) A threat to the security of the facility, Department, or
community or safety of an inmate, staff, or an individual.

(3) The hearing officer may not permit a request for or
inspection of an attachment or other evidence that includes, but may
not be limited to, a security:

(a) Document not classified for examination by an inmate;

(b) Record not classified for examination by an inmate;

(c) Post order not classified for examination by an inmate;

(d) Emergency plan;

(e) Photograph not classified for examination by an inmate;

(f) Video monitoring record;

(9) Property, equipment, item, or device;

(h) Directive not classified for examination by an inmate;

(i) Testing equipment or the testing equipment supplies; or

(J) Confidential statement or notation regarding security
sensitive information.

(4) The hearing officer shall deny a request to inspect evidence
deemed to be contraband that includes, but may not be limited to:

(a) Atool;

(b) A drug or medication;

(c) Alcohol;

(d) A weapon;

(e) A controlled dangerous substance;

(f) A cellular telephone;

(9) Tobacco, or currency; or

(h) Escape or drug paraphernalia.

(5) If the hearing officer determines that an examination of
security sensitive or contraband evidence is required, the hearing
officer shall conduct the examination outside the presence of the
defendant, defendant representative, or any other inmate.
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(6) When the hearing officer determines that an examination of
a security or video record is required, the hearing officer shall
conduct the review outside the presence of the defendant, defendant
representative, or any other inmate.

M. Security Sensitive Information Presentation.

(1) When investigating a defendant’s conduct in an event, staff
shall determine if a record, report, document, an attachment, or other
evidence related to the defendant’s conduct is security sensitive.

(@) To determine if information is security sensitive, staff
shall consider if divulging the information establishes a potential
threat to the security operations, intelligence gathering, investigation
methods and techniques of the facility, Department, or public safety
or an individual providing security sensitive information.

(b) If making a determination that information is security
sensitive, staff may consider that the information:

(i) Was provided by an inmate, confidential informant
witness, or individual whose identity, if revealed, may pose a threat
to the safety of that inmate, confidential informant witness, or
individual or security of the facility, Department, or community;

(i) Would reveal the method, technique, or factual
details of a security or intelligence investigation;

(iii) Would reveal the method, quality, design, and field
of view or coverage by the facility security monitoring equipment or
systems;

(iv) Could reveal facility security staffing plans,
emergency plans, or operations; or

(v) Was obtained by a law enforcement agency, a State or
federal intelligence office or unit, or the Department’s Intelligence
and Investigative Division.

(c) In cases where staff have cause to believe that releasing
information arising from an investigation of the defendant’s conduct
in an event would compromise security operations or intelligence
gathering, or investigation methods and techniques of the facility or
Department, or the safety of the public or an individual providing
information regarding the investigation, staff shall inform the
hearing officer that the information is security sensitive and not
release the security sensitive information or evidence to the
defendant, defendant s representative, or other inmate.

(2) When the hearing officer concludes that an attachment or
evidence is not security sensitive, but facility staff disagrees, the
following shall apply:

(@) The hearing officer shall postpone the defendant’s
disciplinary proceeding.

(b) The hearing officer shall inform the facility
representative, if designated, or facility staff of the hearing officer’s
conclusion.

(c) The facility representative, if designated, or facility staff
shall inform the managing official, or a designee, of the hearing
officer’s conclusion.

(d) If the managing official, or a designee, agrees with the
hearing officer that the attachment or evidence is not security
sensitive and may be released to the defendant or defendant’s
representative, facility staff shall schedule the defendant for a
disciplinary proceeding and reveal the attachment or other evidence
deemed to be not security sensitive.

(e) If the managing official, or a designee, disagrees with a
hearing officer, the managing official, or a designee, may appeal the
hearing officer’s decision to the Secretary, or a designee.

(f) Upon receipt of the Secretary’s, or a designee’s, decision
regarding the appeal, the facility representative, if designated, or
facility staff shall schedule the defendant for a disciplinary
proceeding and all hearing participants, including the hearing
officer, shall abide by the decision of the Secretary, or a designee.
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(3) Presentation of Security Sensitive Information at a
Disciplinary Proceeding.

(a) The hearing officer:

(i) May not provide detail regarding investigation
methods or techniques used to obtain the security sensitive
information, the specific content of security sensitive information, or
the source providing the security sensitive information; and

(if) May summarize the content of the security sensitive
information that specifically relates to the inmate rule violation
charged as long as that summary does not compromise the security
sensitive nature of the factual details of the information being
reviewed.

(b) The content and details of information obtained through
the facility security video monitoring system may be summarized for
the defendant or defendant’s representative; however, the hearing
officer may not reveal the specific capabilities or limitations of the
facility s security monitoring system.

(c) The hearing officer may provide the defendant or
defendant’s representative with specific content information from a
document the defendant authored.

(d) The hearing officer may not provide the defendant or
defendant’s representative with information for review that is
identified as being a:

(i) Directive not classified for examination by an inmate;

(ii) Policy not classified for examination by an inmate;

(iii) Procedure not classified for examination by an
inmate;

(iv) Photographic record not classified for examination
by an inmate; or

(v) Material, file, record, or document not classified for
inmate examination or by this regulation.

(e) The hearing officer may summarize for the defendant or
defendant’s representative security sensitive information deemed
relevant to the outcome of the defendant’s disciplinary proceeding as
long as that summary does not reveal the specific content of the
information under review.

(f) If the hearing officer is presented with security sensitive
information obtained from a confidential informant witness during
the defendant’s disciplinary proceeding, the hearing officer may not
reveal any information that may disclose the identity of the
confidential informant witness.

(4) When issuing a written decision that includes security
sensitive information, the hearing officer shall summarize for the
record the security sensitive information considered in rendering the
decision as to the inmate rule violation charged and ensure that the
summary does not reveal the specific details of the security sensitive
information.

(5) Post Hearing Procedures.

(a) The managing official, or a designee, may review
security sensitive information when conducting a review of the
hearing officer’s decision as to the inmate rule violation charged.

(b) Staff shall preserve the security sensitive information, by
ensuring that the security sensitive information is not included in the
defendant s case record file.

(c) Security sensitive information may not be released to
another State agency without a court order or authorization from the
Office of the Attorney General, Secretary, or a designee.

N. Security Monitoring Video Record.

(1) If the reported event that is the subject of the inmate rule
violation charged was recorded by the facility ’s security monitoring
system:

(a) The defendant or defendant’s representative is required
to request at the time of service that the video record be preserved
and made available for the hearing officer to review as part of the
defendant’s case presentation and the request made at service is

required to be renewed during the preliminary phase of the
defendant’s disciplinary proceeding; or
(b) The facility representative, if designated, or facility staff

may request during the preliminary phase of the defendant’s
disciplinary proceeding that the hearing officer view the video record
as part of the facility ’s case presentation.

(2) If the video has been preserved and is available for
inspection, the hearing officer shall conduct a review, without
examination by any inmate, of the requested video recording.

.20 Disciplinary Proceeding Procedures — Preliminary Phase —
Defendant Plea.

A. Before concluding the preliminary phase of the defendant’s
disciplinary proceeding, the hearing officer shall request a plea from
the defendant as to each inmate rule violation charged.

B. The Plea.

(1) When entering a plea for each inmate rule violation
charged, the defendant may enter only one of the following for each
inmate rule violation charged:

(@) Guilty;

(b) Not Guilty;

(c) Not Competent; or

(d) No plea.

(2) Guilty Plea. If the defendant enters a guilty plea to the
inmate rule violation charged, the hearing officer, before accepting
the guilty plea, shall determine the defendant understands that the
guilty plea is:

(@) A waiver by the defendant of the inmate disciplinary
process and appeal rights;

(b) An admission by the defendant that the defendant
committed the inmate rule violation charged; and

() An affirmation that the defendant’s guilty plea is
voluntary.

(3) If the hearing officer accepts the plea of guilty, the hearing
officer shall proceed to the sanction phase of the defendant’s
disciplinary proceeding.

(4) Once the hearing officer accepts the guilty plea, the
defendant is considered to:

(a) Waive a claim that there was a delay, an error, or a
denial of a time or procedural requirement applicable to the inmate
disciplinary process;

(b) Admit to committing the inmate rule violation charged;

(c) Waive a claim that there was a due process or statutory
requirement violation applicable to the inmate disciplinary process;

(d) Waive a claim of an evidentiary error; and

(e) Waive a claim that the conviction is not supported by
substantial evidence.

(5) The hearing officer upon accepting the defendant’s guilty
plea to an inmate rule violation charged shall determine the sanction,
period of the sanction, and effective date of the sanction to impose.

(6) If the hearing officer does not accept the guilty plea, the
hearing officer shall proceed with the case presentation phase of the
defendant’s disciplinary proceeding.

(7) Not Guilty Plea. If the defendant enters a not guilty plea for
an inmate rule violation charged, the hearing officer shall:

(@) Conclude the defendant denies committing the inmate
rule violation charged;

(b) Enter the not guilty plea in the written and audio records
of the defendant’s disciplinary proceeding; and

(c) Proceed with the case presentation phase of the
defendant’s disciplinary proceeding.

(8) Not Competent. If the defendant enters a plea of Not
Competent, the hearing officer or facility representative, if
designated, or facility staff shall postpone the case, if necessary, and
contact the facility’s mental health staff and request that staff
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determine whether the defendant is competent to participate in the
disciplinary proceeding and whether the defendant was competent to
understand and control the alleged behavior at the time of the
offense.

(9) No Plea. If the defendant does not enter a plea to an inmate
rule violation charged, the hearing officer shall enter a Not Guilty
plea on behalf of the defendant and proceed in accordance with
§B(7) of this regulation.

C. Plea Agreement.

(1)The hearing officer or facility representative, if designated,
or facility staff and the defendant, or defendant’s representative may
enter into a plea agreement to resolve the inmate rule violation
charged.

(2) The use of a plea agreement is discretionary and voluntary,
and the plea agreement is not required to be offered or accepted by
the hearing officer, staff, or defendant.

(3) The use of a plea agreement permits the facility
representative, if designated, facility staff, shift supervisor or shift
commander, hearing officer, or the defendant or defendant’s
representative to propose a plea agreement to resolve the inmate rule
violation charged that shall include:

(a) A guilty plea or acceptance of an informal resolution by
the defendant to one or more of the inmate rule violations charged;
and

(b) The sanction, period of the sanction, and effective date of
the sanction applicable to the inmate rule violation found guilty or
disposed of informally.

(4) The facility representative, if designated, facility staff, shift
supervisor or shift commander, or hearing officer is not obligated to
offer a plea agreement to or consider a proposed plea agreement by
the defendant or defendant’s representative.

(5) The hearing officer is not obligated to accept all or part of
the proposed plea agreement including the defendant’s guilty plea,
sanction, or period of sanction to be imposed for the inmate rule
violation charged.

(a) The hearing officer is not obligated to accept the
sanction recommended; and

(b) The hearing officer may accept the guilty plea, but
increase the period of the sanction recommended and add additional
sanctions.

(6) A plea agreement may be offered at any time before or
during the preliminary hearing or before or during the case
presentation portion of the disciplinary proceeding.

.21 Pre-Disciplinary Proceeding Procedures — Case Presentation.

A. The defendant or the defendant’s representative or the facility
representative, if designated, or facility staff may present evidence
and argument as part of the presenting party’s case presentation
during the evidentiary phase of the defendant’s disciplinary
proceeding.

(1) The defendant’s refusal or failure to appear before the
hearing officer or the defendant’s removal from the defendant’s
disciplinary proceeding shall be considered a waiver of the
defendant’s opportunity to make a case presentation during the
evidentiary phase of the defendant s disciplinary proceeding.

(2) The defendant or the defendant’s representative or the
facility representative and not the hearing officer, are responsible for
presenting evidence requested by the defendant or the defendant’s
representative or the facility representative or call approved
witnesses as part of the presenting party’s case presentation during
the evidentiary phase of the defendant ’s disciplinary proceeding.

(3) If the defendant or the defendant’s representative or the
facility representative, if designated, or facility staff do not present
the requested evidence or call an approved witness during the
presenting party’s case presentation prior to the hearing officer
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closing the evidentiary record of the defendant’s disciplinary
proceeding, the opportunity to present evidence or call the witness is
considered to be waived.

B. The facility representative may make an evidentiary case
presentation on behalf of the facility as part of a defendant’s
disciplinary proceeding for an inmate rule violation charged for
consideration by the hearing officer.

C. If a facility representative was not designated, the hearing
officer shall consider the report found in the defendant’s Notice of
Inmate Rule Violation form, an attachment, or other evidence that
may have been submitted by staff as to the inmate rule violation
charged as the facility ’s evidentiary case presentation.

D. The defendant’s representative or, in the absence of a
representative, the defendant, may elect to make an evidentiary case
presentation in response to the inmate rule violation charged for
consideration by the hearing officer.

E. Testimony.

(1) Testimony of a witness permitted by the hearing officer
shall be under an oath administered by the hearing officer.

(2) Before a permitted witness testifies, the hearing officer shall
use the following oath to swear in the witness at the defendant’s
disciplinary proceeding: “Do you solemnly swear or affirm under the
penalties of perjury that the testimony you are about to give at this
disciplinary proceeding shall be the truth, the whole truth, and
nothing but the truth?”

(3) The witness is required to provide an affirmative response
to the oath before the witness begins to testify.

(4) The hearing officer may limit the scope of testimony
presented by or questioning of a requested witness:

(a) If it is determined that the testimony may pose a risk to
the security of the facility, Department, or community or safety of an
inmate, staff, or an individual; or

(b) If the testimony by or questioning of the requested
witness is:

(i) Irrelevant to the merits of the defendant’s disciplinary
proceeding; or

(if) Cumulative to a factual matter or evidence already in
the record of the defendant s disciplinary proceeding.

(5) A hearing officer may elect to call a witness or view
evidence not requested by either hearing participant in order to
clarify:

(a) Evidence presented;

(b) A fact in evidence; or

(c) A policy, procedure, or practice.

(6) A witness may not be compelled by the hearing officer to
make an appearance, testify, or answer a question asked.

(7) If the witness refuses to appear, testify, or answer a
question asked, the hearing officer may not dismiss the rule violation
charged due to the failure of the witness to appear, testify, or answer
a question asked.

(8) If the witness who has refused or failed to testify is a staff
member, the hearing officer may, but is not required to, draw a
negative inference from the refusal to testify.

(9) The facility representative, the defendant and the hearing
officer may question a witness giving testimony except that if the
defendant has a representative, only the representative, and not the
defendant, may question a witness giving testimony.

F. Inmate Medical Information Presentation.

(1) A defendant’s request for the defendant’s own medical
records as evidence shall be concluded to be the defendant’s
authorization for staff to obtain and disseminate the medical record
requested by the defendant and to include that medical record in the
case record.

(2) The failure of the defendant to list the requested defendant
medical record as an evidence request at service of the Notice of
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Inmate Rule Violation form and Notice of Disciplinary Hearing form
shall be concluded to be a waiver of the opportunity to request the
medical record.

(3) A defendant may not review another inmate’s medical
record.

(4) Upon the making of a proffer by the defendant that another
inmate’s medical record would contain relevant and non-cumulative
evidence, the hearing officer may view the evidence in camera
without releasing the information to the defendant.

(5) Upon approval of the managing official, a staff member
shall have access to an inmate’s medical record if the record
contains evidence that is relevant to the case, and disclosure of the
medical record to the staff member is necessary for an investigation
or a disciplinary proceeding.

(6) The hearing officer may:

(a) By email or conference call, request facility medical unit
staff to provide inmate medical information deemed relevant and
necessary by the hearing officer for the purposes of the defendant’s
disciplinary proceeding; and

(b) Review an inmate medical record if the hearing officer
determines that review of a medical record is necessary for the
disposition of the inmate rule violation charged regardless of
whether the inmate who is the subject of the medical record has
signed a written release of the inmate s medical information.

G. The hearing officer may:

(1) Prior to rendering a decision as to the inmate rule violation
charged, consider if the defendant has a disciplinary conviction
history for each inmate rule violation charged; and

(2) Consider the disciplinary conviction history in determining
whether the defendant committed the inmate rule violation charged;
but

(3) May not render a decision as to the defendant’s inmate rule
violation charged based solely on the defendant’s disciplinary
conviction history or the lack thereof.

H. Prior to closing the record, the hearing officer may consider
any information available to the hearing officer in an official
database maintained or used by the Department such as, but may not
be limited to:

(1) The Offender Based State Correctional Information System
(OBSCIS);

(2) Offender Case Management System (OCMS);

(3) Criminal Justice Information System (CJIS);

(4) Any telecommunication provider to the Department;

(5) The SafetyNet including the Department’s policies and
procedures;

(6) Any inmate s electronic case file or hard copy base file; or

(7) Department memoranda, regulations, directives, notices, or
bulletins.

I. The hearing officer is permitted to take official or administrative
notice of facts without the benefit of adversarial presentation of
evidence.

(1) The hearing officer shall advise the parties of the findings
of fact of which the hearing officer has taken official or
administrative notice.

(2) The hearing participants shall be given an opportunity to
rebut, through argument, any relevant facts that the hearing officer
would otherwise presume to exist under the doctrine of official or
administrative notice.

J. The defendant’s representative or, in the absence of a
representative, the defendant and the facility representative may
raise objections.

(1) When considering an objection, the hearing officer may:

(a) Allow the opposing party the opportunity to comment on
the merits of the objection raised; and

(b) Consider the merits of the objection.

(2) The hearing officer shall inform all parties of the hearing

officer’s decision to sustain or overrule the objection raised.
K. Facility Case Presentation.

(1) The facility bears the burden to prove that it is more likely
than not that the defendant committed the inmate rule violation
charged.

(2) The facility’s case presentation as to the inmate rule
violation charged may include, but may not be limited to:

(a) Argument on the merits of evidence that may be or was
presented at the defendant’s disciplinary proceeding for the inmate
rule violation charged;

(b) Presentation of evidence;

(c) Testimony by the facility representative; or

(d) Calling or questioning a witness.

(3) If designated, the facility representative shall:

(a) Make the case presentation for the facility; and

(b) Include in the facility s case presentation:

(i) The event report found in the Notice of Inmate Rule
Violation form; and

(ii) If applicable, an attachment or other evidence
submitted by staff regarding the inmate rule violation charged.

(4) In the absence of the facility representative, the hearing
officer shall accept as the facility ’s case presentation:

(@) The report found in the defendant’s Notice of Inmate
Rule Violation form; and

(b) If applicable, an attachment or other evidence submitted
by staff regarding the inmate rule violation charged.

(5) The facility, and not the hearing officer, has the burden of
presenting evidence or calling a permitted witness as part of the
facility’s case presentation prior to the hearing officer closing the
evidentiary record.

(6) The failure of the facility to present requested evidence or
call a permitted witness prior to the hearing officer closing the
evidentiary record shall be concluded to be a waiver of the
opportunity to present the requested evidence or call a witness.

(7) The failure of the facility representative to question a
witness at the time the witness is called or after giving testimony,
prior to the witness being excused, shall be concluded to be a waiver
of the opportunity to question that witness.

L. Defendant Case Presentation.

(1) The defendant may make an evidentiary case presentation
in accordance with this regulation.

(2) The defendant is not obligated to make an evidentiary case
presentation; and

(3) The failure of the defendant to make an evidentiary case
presentation may not be considered as an adverse inference toward
the defendant or concluded to be an admission of guilt.

(4) If the defendant has designated a representative, only the
representative may question witnesses and make arguments.

(5) The defendant’s evidentiary case presentation may include:

(a) Argument on the evidentiary merits of evidence that was
presented by the facility or on the inmate rule violation charged;

(b) Presentation of evidence;

(c) Testimony, if volunteered, by the defendant; and

(d) Presenting witness testimony.

(6) The defendant is not obligated to testify as part of the
defendant’s evidentiary case presentation.

(7) If the defendant testifies as part of the defendant’s
evidentiary case presentation and is questioned by the hearing officer
or the facility representative, the defendant is obligated to and shall
respond to the question asked.

(8) The hearing officer may draw an adverse inference to the
defendant’s evidentiary case presentation if the defendant, after
giving testimony:

(a) Refuses or fails to answer a question asked; or
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(b) Evades answering a question asked.

(9) The defendant, and not the hearing officer, has the burden
of presenting requested evidence or calling a requested and
permitted witness as part of the defendant’s case presentation prior
to the hearing officer closing the evidentiary record.

(10) The failure of the defendant to present requested evidence
or call a requested witness during the defendant’s case presentation
prior to the hearing officer closing the evidentiary record shall be
concluded to be a waiver of the opportunity to present the requested
evidence or call a requested witness.

(11) The failure of the defendant to question a witness at the
time the witness is called or after giving testimony prior to the
witness being excused shall be concluded to be a waiver of the
defendant ’s opportunity to question the witness.

M. Non-Staff Witness Request.

(1) The appearance of an individual as the requested witness,
who is not identified as staff, is voluntary and that individual may not
be compelled to:

(a) Appear;
(b) Give testimony; or
(c) Answer a question asked.

(2) A requested non-staff witness may not be permitted if the
individual requires a staff escort or transportation by vehicle to the
location of the defendant s disciplinary proceeding.

(3) A requested non-staff witness may be permitted to testify, at
the discretion of the hearing officer, by telephone conference call.

N. Staff Witness Request.

(1) When approved by the hearing officer, staff is required to
appear, testify, and respond directly to questions asked by the
defendant or defendant’s representative, the facility representative,
or the hearing officer.

(2) The hearing officer may direct staff not to answer a
question and may direct a hearing participant to ask a different
question if the hearing officer determines the question asked is:

(a) Irrelevant;
(b) Cumulative or repetitive; or
(c) Argumentative or abusive.

(3) If the staff witness requests the opportunity to review a
report or other evidence prior to or after being asked a question, the
hearing officer shall permit staff the opportunity to review the Notice
of Inmate Rule Violation form or Notice of Inmate Disciplinary
Hearing form, a report, an attachment, or other evidence prior to
answering a question.

(4) If staff refuse or fail to make an appearance, testify, or
answer a question asked, the hearing officer may:

(a) Conclude that the witness willfully elected not to appear,
testify, or answer the question asked; and

(b) Draw an adverse inference to the facility’s case
presentation as to the inmate rule violation charged.

O. Security Sensitive Testimony. If testimony of a requested
witness is determined to be security sensitive, the hearing officer, in
order to preserve the security and safety of the witness:

(1) May take testimony from the witness in-person or by
telephone conference call without the defendant, defendant’s
representative, or facility representative present;

(2) May, if safety and security permit, provide the defendant,
the defendant’s representative, or the facility representative with a
general summary of the security sensitive testimony taken from the
witness, but may not provide factually detailed content of the
testimony deemed security sensitive; and

(3) May, if safety and security require, only advise the
defendant, the defendant’s representative, or the facility
representative that, for the purposes of the record of the defendant’s
disciplinary proceeding, the testimony is security sensitive and may
not be revealed.
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P. Telephone Conference Call — Witness Testimony.

(1) The hearing officer may elect, for convenience of the
witness or hearing participants, or to ensure that the hearing is held
in a timely manner, to use a telephone conference call to take
testimony from a requested witness.

(2) The hearing officer shall, prior to the giving of testimony,
advise the individual testifying that the testimony is audio recorded.

Q. Rebuttal Presentation and Closing Argument.

(1) The hearing officer, at the conclusion of the defendant’s
case presentation, shall provide the facility representative the
opportunity to rebut the evidentiary case presentation of the
defendant by presenting additional evidence and calling a witness.

(2) The hearing officer may provide the defendant and the
facility representative the opportunity to make a closing argument.

R. If the defendant waived the defendant’s disciplinary
proceeding, the hearing officer shall conclude that the defendant
waived the opportunity to make an evidentiary case presentation.

S. Prior to closing the evidentiary record, the hearing officer shall
inquire of both the defendant or defendant’s representative and the
facility representative whether the case presentation of both parties
has concluded.

T. At the conclusion of the case presentation by both the defendant
or defendant’s representative and the facility representative, the
hearing officer shall advise the hearing participants that the
evidentiary record of the defendant’s disciplinary proceeding is
closed.

U. If the hearing officer determines there is no other matter to be
considered, that has not already been presented or addressed, the
hearing officer may close the evidentiary record and proceed to the
fact finding and decision phase of the defendant’s disciplinary
proceeding without the consent of the parties.

.22 Disciplinary Proceeding Procedures — Fact Finding and
Decision Phase — Rendering the Decision.

A. After closing the case presentation portion of the defendant’s
disciplinary proceeding, the hearing officer shall weigh and consider
the evidence presented during the defendant’s disciplinary
proceeding and:

(1) Determine from the evidence presented, which evidence is
credible and reliable;

(2) Determine from the credible and reliable evidence the
findings of fact as to the inmate rule violation charged; and

(3) Render a decision as to whether the defendant did or did
not commit the inmate rule violation charged based on the findings of
fact.

B. When rendering the decision as to the inmate rule violation
charged, the hearing officer shall decide if the evidence determined
to be credible and reliable:

(1) Proves more likely than not that the defendant did commit
the inmate rule violation charged, in which case the hearing officer
shall enter a guilty decision for the inmate rule violation charged; or

(2) Does not prove more likely than not that the defendant
committed the inmate rule violation charged, in which case the
hearing officer shall enter a not guilty decision for the inmate rule
violation charged.

C. When entering the decision, the hearing officer shall:

(1) Enter the applicable decision for each inmate rule violation
charged; and

(2) Inform the defendant or defendant’s representative and the
facility representative of the decision for each inmate rule violation
charged.

D. When the hearing officer finds that a report submitted as
evidence during the disciplinary proceeding is factually credible and
reliable, the report may be the sole basis for the hearing officer to
render the disposition of an inmate rule violation charged.
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.23 Disciplinary Proceeding Procedures — Sanction Phase —
Imposing a Sanction.

A. If the hearing officer renders a decision that the defendant is
guilty of the inmate rule violation charged, the hearing officer shall
permit the defendant or defendant’s representative and the facility
representative the opportunity to present arguments on the possible
sanction or sanctions for the inmate rule violation for which the
defendant was found guilty (If the defendant is represented, the
representative, and not the defendant, shall present the argument for
or against sanctions).

B. The hearing officer shall inform the defendant or defendant’s
representative and the facility representative of the:

(1) Sanction imposed; and

(2) Period and effective date of the sanction imposed.

C. A sanction imposed becomes effective on the date determined
by the hearing officer.

D. A sanction may include:

(1) Disciplinary segregation housing;

(2) Cell or bunk restriction;

(3) Revocation of earned good conduct or special project
credits, or both, that may:

(a) Be applied to a sentenced inmate; and

(b) Except as provided in Regulation .25 of this chapter, be
applied to a non-sentenced defendant later sentenced regardless of
when the conduct underlying the inmate rule violation charged
occurred or when the sanction was imposed.

(4) Suspension of an inmate privilege established by the
Department or facility;

(5) Restitution;

(6) Reprimand; or

(7) Sanitation assignment.

E. The hearing officer when imposing a sanction or the period of
the sanction may consider either aggravating or mitigating factors
associated with the inmate rule violation resulting in a guilty finding
or informal disposition to either enhance or reduce the severity of the
sanction and or period of the sanction.

F. The hearing officer prior to imposing a sanction and period of
the sanction shall weigh and consider the defendant’s inmate rule
violation history as documented by the defendant’s case record
covering the:

(1) Current period of incarceration; and

(2) Previous period or periods of incarceration prior to the
current incarceration.

G. Except as provided in Regulation .25 of this chapter, all
sanctions, including loss of earned credits, may be applied to the
current term of confinement even if the conduct underlying the
conviction occurred on a previous term of confinement or while the
defendant was classified as a pre-trial inmate.

H. A sanction being served by a defendant shall be suspended and
subsequently resumed at the time when the defendant:

(1) Has been released from the custody of a Department
correctional facility upon expiration of sentence, release on
mandatory supervision, parole, or by order of court, and is later
returned to the custody of a Department correctional facility due to a
new or outstanding court commitment or on warrant for a mandatory
supervision or parole violation;

(2) Was temporarily out of custody due to an escape, erroneous
release, or medical or mental health admission and is later returned
to the custody of a Department correctional facility; or

(3) Is under the custody and supervision of another jurisdiction
or agency due to security reasons, on a detainer, or writ, and is later
returned to the custody of the Department.

.24 Determination of Defendant’s Adjustment History — Credits
and Segregation.

A. When imposing the sanction of revocation of credits and
disciplinary segregation, the hearing officer shall determine the
appropriate sanction by using the defendant ’s adjustment history.

B. If a defendant is found guilty of the inmate rule violation
charged, the hearing officer shall:

(1) Review the Adjustment History Sentencing Matrix,
established under Regulation .27 of this chapter;

(2) Identify the category of the inmate rule violation of which
the defendant was found guilty;

(3) Determine by a database maintained by the Department or
the defendant’s case record the defendant’s adjustment history;

(4) Plot the credits that may be revoked or the days of
segregation that may be imposed based on the intersection of the
category of the inmate rule violation of which the defendant was
found guilty and the defendant’s adjustment history; and

(5) Determine if the sanction for revoking credits and the
number of days of disciplinary segregation is recommended or
mandatory.

C. Plotted Sanction Cell.

(1) The plotted sanction may be stated as either a:

(a) Specific number of credits or days; or
(b) Range with the minimum to maximum number of credits
or days that may be imposed.

(2) Except for provisions under 8E of this regulation, only
sanctions stated in the Adjust History Sentencing Matrix for revoking
credits or assigning segregation are to be imposed.

D. Adjustment History. The Adjustment History Sentencing Matrix
identifies a defendant’s level of adjustment history based on previous
inmate rule violations as follows:

(1) First Offense, if the current inmate rule violation is the first
guilty finding on record in any category of inmate rule violation
under any incarceration; or

(2) Second Offense, if the current inmate rule violation is the
second guilty finding on record in any category of inmate rule
violation under any incarceration; or

(3) Third Offense, if the current inmate rule violation is the
third or greater guilty finding on record in any category of inmate
rule violation under any incarceration.

E. Overriding an Adjustment History Matrix Sanction.

(1) If the hearing officer disagrees with the sanction plotted
using the Adjustment History Sentencing Matrix, the hearing officer
may override the adjustment history level of the defendant to another
level (First, Second or Third Offense).

(2) An override under this regulation may be for the purpose of
enhancing or reducing the severity of the sanction determined by the
Adjustment History Sentencing Matrix due to an aggravating or
mitigating factor, whereby the hearing officer may:

(a) Waive the adjustment history level as determined by the
Adjustment History Sentencing Matrix; and

(b) Select an alternative adjustment history level from the
Adjustment History Sentencing Matrix.

(3) An override to enhance the severity of the sanction may be
based on one or more of the following aggravating or mitigating
factors:

(a) A prior guilty finding for the same inmate rule violation
as the current guilty finding;

(b) Threat to security or safety of an individual or the
facility;

(c) An attempt to introduce contraband into a facility;

(d) Refusal to submit to a required medical examination or
test, submit to DNA sampling, or a refusal to be fingerprinted; or

(e) The need for progressive discipline.
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(4) An override to reduce the severity of a sanction may be
based on one or more of the following mitigating factors:

(@) No prior guilty finding for the current inmate rule
violation;

(b) The period of time since the last conviction on record;

(c) The lesser severity of the current guilty finding;

(d) The defendant’s mental health status at the time the
inmate rule violation occurred;

(e) The need for progressive discipline; or

(f) The defendant’s acceptance of responsibility for the
current inmate rule violation for which the defendant was found guilty.

(5) The hearing officer may not override an adjustment history
sentencing matrix sanction stated in a sanction cell by suspending the
sanction and imposing a period of probation.

(6) If employing an override under this regulation, the hearing
officer shall identify in the written and audio record of the
defendant’s disciplinary proceeding, the aggravating or mitigating
factor used to impose the sanction.

F. A sanction once imposed may not be affected by a later
modification of the defendant’s disciplinary adjustment history
record.

.25 Adjustment History Sentencing Matrix — Revocation of
Credits.

A. Earned credits may only be revoked as a sanction imposed for
an inmate rule violation of which the defendant was found guilty.

B. If sanctioning authorized under this regulation permits
revoking diminution credits and the inmate rule violation occurred
while the defendant was confined in a Department correctional
facility in pre-sentence status, the hearing officer may:

(1) Revoke diminution credits awarded for good conduct
during the month that the inmate rule violation occurred;

(2) Revoke diminution credits awarded for good conduct in
addition to the credits awarded during the month that the inmate rule
violation occurred, if the hearing officer determines that an
aggravating factor warrants the revocation of additional credits; and

(3) Not revoke diminution credits earned for participation in
special projects or work assignments.

C. The hearing officer, in accordance with 8B of this regulation,
shall revoke earned credits as a sanction in accordance with the
Adjustment History Sentencing Matrix, as established under
Regulation .27 of this chapter for all Category IA, IB, and Il inmate
rule violations.

D. The hearing officer, in accordance with §B of this regulation,
may

(1) Revoke earned credits as a sanction in accordance with the
Adjustment History Sentencing Matrix, established under Regulation
.27 of this chapter for Category Ill, IV, or V violations;

(2) Impose an alternative sanction established under
Regulation .28 of this chapter; or

(3) Impose as a sanction a combination of revoking credits and
alternative sanctions.

E. If a defendant is found guilty of multiple inmate rule violation
charges involving more than one category of inmate rule violations
that occurred during a single reported event, the hearing officer
shall, if the inmate rule violations charged result in guilty findings:

(1) Include a Category Il Inmate Rule Violation, revoke all
available earned credits; or

(2) Do not include a Category Il Inmate Rule Violation, only
revoke the number of earned credits based on the one inmate rule
violation resulting in a guilty finding that is from the most severe
category of the inmate rule violations.

F. Except for provisions under 8B of this regulation, if a
defendant’s good conduct credit balance is insufficient to cover the
number of earned credits revoked imposed as the sanction, the

925

deduction for the negative balance of earned credits due shall be
applied by staff, in whole or in part, against the balance of the
defendant’s special project credits on record.
G. Revocation of earned credits may be imposed independently of
or in conjunction with:
(1) Disciplinary segregation; or
(2) Alternative disciplinary sanctions.

.26 Adjustment History Sentencing Matrix —
Disciplinary Segregation.
A. Disciplinary Segregation Sanction.

(1) The hearing officer shall indicate the effective date for the
disciplinary segregation sanction imposed.

(2) If the defendant is on administrative segregation pending
the outcome of the defendant’s disciplinary proceeding or was on
administrative segregation pending investigation of the event that is
the basis of the inmate rule violation charged for which the defendant
was found guilty, the defendant shall be credited for the period
served on administrative segregation from the date of placement only
toward:

(@) Cell restriction; or
(b) Disciplinary segregation if imposed as a sanction.

(3) If the defendant was not on segregation prior to the
defendant’s disciplinary proceeding, the effective date for the
disciplinary segregation sanction imposed shall be the same date of
the defendant s disciplinary proceeding and begin immediately.

(4) Disciplinary segregation sanctions may not be imposed
consecutively.

B. Disciplinary segregation may be imposed independently of or
in conjunction with:

(1) Revocation of earned credits; or

(2) Alternative disciplinary sanctions.

Imposing

.27 Adjustment History Sentencing Matrix.

Defendant Adjustment History Levels
Category
Inmate Rule First Offense Second Offense Third+ Offense
Violation
1A Credits 60 — 90 | 90 — 180 180 — 365
Seg 0 — 60 0—90 0—180
1B Credits 30 — 60 | 60 — 90 90 — 180
Seg 0 — 30 0—60 0—90
1 Credits ALL ALL ALL
Seg 0 0] 0
11 Credits 0 — 15 15—30 30 —60
Seg 0 — 15 0—30 0—60
I\ Credits0 —5 5—15 15—30
Seg 0 0 0
Y Credits 0 0 0
Seg 0 0 0

.28 Alternative Disciplinary Sanctions and Informal Disposition
Sanctions.
A. Privilege Suspension.
(1) Suspension of a defendant’s Department or facility inmate
privileges may be imposed as a sanction for an inmate rule violation
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of which the defendant was found guilty or as part of an offer of
informal disposition.

(2) Suspension of Department or facility inmate privileges is
based on the judgment of the hearing officer or staff offering the
informal disposition.

(3) The hearing officer or staff may suspend a defendant’s
Department or facility inmate privileges as a sanction for the period
specified under this regulation.

(4) Staff may:

(@) Only impose a sanction as part of an informal
disposition agreed to by the defendant; and

(b) Not impose a sanction while the defendant is pending a
disciplinary proceeding.

(5) A defendant may be placed on administrative segregation
pending a disciplinary proceeding for safety or security reasons.

B. Informal Disposition or Alternative Disciplinary Sanctions.

(1) An informal disposition sanction or alternative disciplinary
sanction is separate and distinct from the revoking of earned credits
and disciplinary segregation as a sanction.

(2) The hearing officer or staff when offering a defendant an
informal disposition shall include a sanction from the sanctions listed
under §C of this regulation.

(3) The hearing officer may impose an alternative disciplinary
sanction listed under 8D of this regulation for the defendant’s inmate
rule violation resulting in a guilty finding.

(4) An alternative disciplinary sanction may be imposed
independently of or in conjunction with:

(a) Another alternative disciplinary sanction;

(b) Revoking earned credits; or

(c) Disciplinary segregation.

C. Informal Disposition Sanctions. The following may be imposed
as a sanction under an informal disposition:

(1) Reprimand;

(2) Sanitation assignment for a specific period up to but not to
exceed 15 calendar days;

(3) Restitution;

(4) Suspension of any of the following privileges:

(a) Radio, compact disc or tape player, digital music player,
video game player, television, telephone, or commissary, privileges
excluding personal hygiene and legal correspondence items, for a
specified period up to but not to exceed 30 calendar days;

(b) Catalog privileges for a specified period up to but not to
exceed 180 calendar days;

(c) Visitation privileges, except legal and clergy, for a
specified period up to but not to exceed 30 calendar days;

(d) A specified Department or facility inmate privilege not
included in this regulation for a specified period up to but not to
exceed 30 calendar days; or

(5) Cell restriction for a specified period up to but not to
exceed 15 calendar days.

D. The following may be imposed as a sanction under an
alternative disciplinary sanction:

(1) Reprimand;

(2) Sanitation assignment for a specified period up to but not to
exceed 30 calendar days;

(3) Restitution;

(4) Suspension of any of the following privileges:

(a) Radio, compact disc or tape player, television,
telephone, or commissary, excluding personal hygiene and legal
correspondence items, privileges for a specified period up to but not
to exceed 60 calendar days;

(b) Catalog privileges for a specified period up to but not to
exceed 365 calendar days;

(c) Visitation privilege, except legal and clergy, for a
specified period up to but not to exceed 60 calendar days; or

(d) A Department or facility privilege not included in this
regulation for a specified period up to but not to exceed 60 calendar
days; or

(5) Cell restriction for a specified period up to but not to
exceed 30 calendar days.

E. Cell restriction under this regulation:

(1) Shall include a requirement that the defendant is restricted
to a designated location and prohibited from participation in all
Department or facility inmate privileges and activities to include
recreation and commissary; but

(2) May not prohibit the defendant from participation in:

(a) Work, program, or school assignments;

(b) Meals as scheduled by the facility;

(c) Shower periods as scheduled and permitted by the
facility staff for an inmate designated cell restriction status;

(d) Visitation periods as scheduled and permitted by the
facility s rules;

(e) Facility passes as scheduled and permitted by facility
staff;

(f) A religious service as scheduled and permitted by the
facility ’s rules;

(@) Case management, medical, or psychological
appointments as scheduled and permitted by facility staff; and

(h) Commissary purchases of personal hygiene and legal
correspondence items permitted by the facility ’s rules.

(3) Cell restriction and segregation may not be served or
imposed concurrently.

.29 Mandatory Suspension — Visitation Privileges.
A. Visitation Privilege Suspension.

(1) Except for legal and clergy visitation, suspension of a
defendant’s visitation privileges under this regulation is mandatory.

(2) The hearing officer shall suspend a defendant’s visitation
privileges as a sanction if the inmate rule violation resulting in a
guilty finding involves one or more of the inmate rule violations listed
under 8C of this regulation.

B. Period of Visitation Privilege Suspension.

(1) The period of suspension of a defendant’s visitation
privileges imposed as a sanction is determined by the number of
occurrences of the inmate rule violations listed under §C of this
regulation.

(2) First Occurrence. The mandatory suspension of the
defendant’s visitation privileges shall be imposed for a period of 3
months if the inmate rule violation resulting in a guilty finding
involves one or more of the inmate rule violations listed under §C of
this regulation.

(3) Second Occurrence. If after a first occurrence of one or
more of the inmate rule violations listed under §C of this regulation a
defendant is again found guilty of one or more of the inmate rule
violations listed under 8C of this regulation, the defendant’s
visitation privileges shall be suspended for a period of 6 months.

(4) Third or Greater Occurrence. If after a second occurrence
of visitation privilege suspension a defendant is again found guilty of
an inmate rule violation that involves one or more of the inmate rule
violations listed under 8C of this regulation, the defendant’s
visitation privileges shall be suspended for a period of 1 year.

(5) The start date of the visitation privilege suspension shall be
the date the sanction is imposed.

C. An inmate rule violation requires the mandatory suspension of
visiting privileges if the current finding of guilt:

(1) Is for a Category IA Violation;

(2) Is related to an attempt to introduce contraband into a
facility; or

(3) Is for a violation related to the inmate visiting privilege.
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D. Restoration of Inmate Visitation Privileges. A managing
official may vacate or modify a period of a defendant’s suspension of
visitation privileges at any time that is imposed as:

(1) A mandatory sanction under this regulation; or
(2) An alternative sanction.

.30 Disciplinary Proceeding Procedures — Post Disciplinary
Proceeding Phase — The Hearing Officer’s Decision and
Case Record.

A. Hearing Officer’s Decision.

(1) The hearing officer, at the conclusion of a defendant’s
disciplinary proceeding shall prepare a written decision documenting
the decision rendered.

(2) The hearing officer’s written decision regarding the
defendant s disciplinary proceeding shall include:

(a) Preliminary matters raised by hearing participants
during the preliminary hearing;

(b) A summary of the evidence and testimony presented
during the case presentation by the defendant, if applicable the
defendant’s representative, if applicable facility representative, or
facility staff;

(c) A summary of the evidence found credible and reliable;

(d) The findings of fact made by the hearing officer;

(e) The disposition of each inmate rule violation charged;

(f) The sanction and period of the sanction imposed for each
inmate rule violation resulting in a guilty finding; and

(9) If applicable, documentation for the informal resolution
accepted by the defendant.

B. Service of the Decision. Upon receipt of the hearing officer ’s
written decision, facility staff shall serve the defendant with a copy of
the hearing officer’s decision within 3 business days following the
date of the hearing officer’s decision.

C. The facility representative, if designated, or designated facility
staff shall follow the process established by the managing official, or
a designee, for the defendant’s housing facility for distribution of the
hearing officer ’s decision that includes:

(1) Advising appropriate staff of the hearing officer s decision
and sanctions, if applicable; and

(2) Returning documents, records, and physical evidence
regarding the defendant’s concluded disciplinary proceeding to the
designated file or storage location.

D. Inmate Case Record.

(1) Staff shall be responsible for maintaining and documenting
a case record of the defendant’s disciplinary history.

(2) The defendant’s case record shall include the following
information:

(a) A guilty decision;

(b) A not guilty decision;

(c) A Not Competent decision;

(d) An informal resolution;

(e) A dismissal of the inmate rule violation charged;

(f) The facility ’s copy of the Notice of Inmate Rule Violation
form and Notice of Inmate Disciplinary Hearing form;

(9) The written record of the disciplinary proceeding; and

(h) An attachment or other evidence that was considered at
the disciplinary proceeding, except if the items are determined to be
security sensitive or confidential as provided in this chapter.

(3) Except for security sensitive information, and subject to
Correctional Services Article, 8 3- 602, Annotated Code of Maryland,
a defendant’s case record may be reviewed by:

(a) Facility staff or Department staff;

(b) The Department Intelligence and Investigative Division;

(c) A law enforcement agency;

(d) An attorney or an individual authorized in writing by the
defendant;
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(e) Staff of the Parole Commission or the Division of Parole
and Probation;

(f) An individual or agency authorized by the Secretary, or a
designee, or statute or as otherwise provided by law;

(9) Staff of the Office of the Attorney General;

(h) Staff of the Inmate Grievance Office;

(i) Staff of the Office of Administrative Hearings; and

(j) Staff of a State s Attorney ’s Office.

(4) Security sensitive information may only be released with
authorization from the Secretary, or a designee, to:

(a) Department staff on a need to know basis;

(b) The Department’s Intelligence and
Division;

(c) A law enforcement agency;

(d) An individual or agency authorized by the Secretary, or
a designee, or as otherwise provided by law;

(e) Staff of a State’s Attorney’s Office; and

(f) Staff of the Office of the Attorney General.

(5) Staff shall ensure that the defendant’s case record is
maintained under the requirements of the Correctional Services
Article for the retention of inmate case record information.

E. Audio Record.

(1) The audio recording of the defendant’s disciplinary
proceeding is a record of the Department that is for the:

(a) Internal operations and administrative functions of the
Department; and
(b) Administration and management of the Department’s

Investigative

business.

(2) An audio record may not be considered a right, interest,
benefit, or an entitlement for the defendant.

(3) Staff shall ensure that the audio record of a defendant’s
disciplinary proceeding is maintained under the requirements of the
Correctional Services Article for the retention of inmate case record
information.

(4) A copy of an audio record may be requested and provided
as required under COMAR 12.11.02 Public Information Requests,
but will only be released if permitted under Correctional Services
Article, §3-602, Annotated Code of Maryland.

(5) An audio recording is not considered to be part of the
administrative record of a disciplinary proceeding that is forwarded
to the Inmate Grievance Office or the Office of Administrative
Hearings in an inmate grievance.

(6) A fee in the amount of $5 for the cost of copying an audio
record shall be charged to the interested party requesting a copy of
an audio recording of a disciplinary proceeding.

.31 Disciplinary Proceeding Procedures — Post Disciplinary
Proceeding Phase — Appeal of the Hearing Officer’s
Decision or Sanction.

A. Appeal by the Defendant.

(1) A defendant may only appeal the:

(a) Sufficiency of the evidence presented as part of the
defendant’s disciplinary proceeding;

(b) Interpretation of the law, rules, policy, procedures, or
regulations applicable to the defendant’s disciplinary proceeding; or

(c) Sanction imposed as a result of the defendant’s
disciplinary proceeding.

(2) A defendant shall file an appeal in writing with the
managing official of the facility where the defendant is housed within
15 calendar days of the date the defendant received the hearing
officer’s decision.

(3) If the defendant fails to file a written appeal with the
managing official or the managing official does not receive the

MARYLAND REGISTER, VOLUME 44, ISSUE 19, FRIDAY, SEPTEMBER 15, 2017



PROPOSED ACTION ON REGULATIONS

928

defendant’s appeal within the 15 calendar days of the date of the
hearing officer’s decision, the defendant is:

(a) Considered to have waived the opportunity to appeal
under this regulation; and

(b) Not considered to have exhausted administrative
remedies available to the defendant.

(4) If the defendant is transferred to another facility other than
the facility where the defendant’s disciplinary proceeding occurred
within the 15 calendar days, the defendant may file the appeal with
the managing official of either facility.

(5) The managing official of the sending facility shall forward
the appeal to the facility that receives the defendant.

(6) The defendant shall give notice of the transfer and appeal to
the managing official of the receiving facility.

B. Appeal by the Facility.

(1) If designated, a facility representative, or in the absence of
a representative, facility staff may appeal:

(a) The hearing officer ’s decision; and

(b) If applicable, sanctions imposed.

(2) An appeal shall be in writing and delivered to the managing
official within 5 calendar days of the date of the hearing officer’s
decision.

C. Appeal to the Inmate Grievance Office. A defendant may
appeal the managing official s decision to the Inmate Grievance
Office as provided under COMAR 12.07.01.05 and 12.07.01.08.

D. Appeal — Guilty Plea.

(1) If a defendant entered a guilty plea to an inmate rule
violation charged and the hearing officer accepted and entered the
plea into the record of the defendant’s disciplinary proceeding, the
defendant may file an appeal based on only the following claims:

(a) The process or procedures by which the defendant
entered the guilty plea regarding the inmate rule violation charged
was in error or the guilty plea was procedurally not permitted; and

(b) If imposed, the hearing officer ’s sanction was in error or
procedurally not permitted.

(2) A defendant filing an appeal of a guilty plea may not raise a
claim that:

(a) The hearing officer’s decision was arbitrary or
capricious, clearly erroneous, or not based on substantial evidence;

(b) The hearing officer relied on evidence that was
insufficient or considered in error;

(c) There was a denial or violation of a due process,
statutory, time, or procedure requirement applicable to this chapter;
or

(d) There was a denial by staff or the hearing officer of a
representative, a witness, or evidence requested.

E. Appeal — Waiver of Appearance.

(1) If a defendant waived the defendant’s appearance before a
hearing officer and in the defendant’s absence the hearing officer
proceeded with the defendant’s disciplinary proceeding and found
the defendant guilty of the inmate rule violation charged, the
defendant may file an appeal that is limited to a claim that the:

(a) Process by which the hearing officer concluded that the
defendant waived an appearance was in error;

(b) Hearing officer’s decision regarding the inmate rule
violation charged for which the defendant was found guilty was
arbitrary, capricious, or clearly erroneous;

(c) Hearing officer’s decision regarding the inmate rule
violation charged for which the defendant was found guilty relied on
evidence that was in error, insufficient, or procedurally not
permitted; or

(d) Sanction imposed regarding the inmate rule violation
charged for which the defendant was found guilty was in error or
procedurally not permitted.

(2) A defendant who waived an appearance before the hearing
officer may not raise a claim that there was a:
(a) Denial of a due process, statutory, time, or procedure
requirement applicable to this chapter; or
(b) Denial of a representative, a witness, or evidence
regarding the disciplinary proceeding.
F. The time period for a defendant to file an appeal expires at the
end of the 15th calendar day after the date the defendant was served
with the hearing officer’s decision.

.32 Disciplinary Proceeding Procedures — Post Disciplinary
Proceedings Phase — Managing Official’s Review.
A. Review by the Managing Official.

(1) The managing official, or a designee, shall conduct a
review of the defendant s disciplinary proceeding.

(2) The managing official may assign a designee to conduct the
required review.

(3) The managing official, or designee, shall review a
defendant’s disciplinary proceeding before the hearing officer even if
the ultimate disposition is an informal resolution.

(4) The informal resolution offered by staff and accepted by the
defendant are not required to be reviewed.

(5) A managing official’s, or a designee’s, review is a review
on the record and not a de novo or new hearing.

(6) The managing official may not:

(@) Reconsider the evidence in the record of the disciplinary
proceeding;

(b) Substitute the managing official’s, or a designee’s,
judgment for that of the hearing officer’s or make de novo or new
fact findings as to the inmate rule violation charged; and

(c) Render a de novo or new decision in lieu of the decision
by the hearing officer.

(7) The managing official, or a designee, shall document the
review in the written record of the disciplinary proceeding.

(8) The managing official, or a designee, shall complete the
review of the hearing officer’s decision and sanction, if imposed,
regarding the inmate rule violation charged within 30 calendar days
of the date the defendant received the hearing officer ’s decision, but
after the 15 calendar day time period for the filing of an appeal by
the defendant has elapsed.

(9) The managing official, or a designee, may conduct an
immediate review of the hearing officer’s decision without waiting
for the expiration of the defendant’s appeal period:

(a) When the disposition of one or more of the inmate rule
violations is:

(i) A dismissal;

(i) A Not Guilty finding;

(iii) A finding that the defendant is or was Not
Competent; or

(iv) An informal resolution accepted by the defendant; or

(b) The managing official, or a designee, reduces a sanction
imposed by the hearing officer.

(10) The managing official, or a designee, may remand the
hearing officer’s decision to the hearing officer for written
clarification by the hearing officer of the decision or sanction
regarding the:

(a) Disciplinary proceeding procedures;

(b) Evidence weighed and considered;

(c) Findings of fact;

(d) Decision as to the inmate rule violation charged; and

(e) Sanction, if imposed.

(11) The time and procedure requirements for the managing
official ’s review:

(a) Shall be suspended pending the managing official ’s, or a
designee s, remand; and
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(b) May not resume until the managing official, or a

designee, receives the hearing officer ’s written response.
B. Authority and Action of the Managing Official.

(1) A managing official, or a designee, conducting the review
of the hearing officer ’s decision shall:

(a) Review the record of the disciplinary proceeding and
determine from that record if a reasonable individual could have
reached the decision rendered by the hearing officer based on the
evidence presented at the disciplinary proceeding;

(b) Consider an alleged time or procedural violation under
this chapter, when raised in an appeal by the defendant, facility
representative or facility staff; and

(c) Determine if the sanctions imposed were in compliance
with the requirements of this chapter.

(2) The managing official, or a designee, when conducting the
review of the hearing officer’s decision regarding an inmate rule
violation resulting in a guilty finding and, if imposed, the sanction,
may, without explanation:

(a) Affirm the hearing officer’s decision and, if imposed the
sanction;

(b) Vacate the guilty finding and the sanction imposed
regardless of the category of the inmate rule violation charged or
procedural requirement of this chapter, and enter an incident report
in the defendant’s case record as the disposition for the inmate rule
violation charged;

(c) Vacate the guilty finding and the sanction imposed and
enter a Not Guilty disposition in the defendant’s case record for the
inmate rule violation charged;

(d) Vacate the guilty finding and the sanction imposed and
enter a Not Competent disposition in the defendant’s case record for
the inmate rule violation charged; or

(e) Affirm the hearing officer’s decision, but elect to modify
the sanction imposed for the inmate rule violation resulting in a
guilty finding by:

(i) Reducing the sanction period imposed by the hearing
officer regardless of whether the reduced sanction is in compliance
with or below the minimum sanction or sanction period required by a
regulation of this chapter; or

(i) Reducing an informal disposition with sanction to an
incident report with no sanction.

(3) The managing official, or a designee, may not increase the
sanctions imposed by the hearing officer.

(4) The managing official, or a designee, may appeal the
hearing officer ’s decision to the Secretary, or a designee, and request
the Secretary, or a designee, to reverse the hearing officer s decision
and remand the inmate rule violation charged for a de novo or a new
disciplinary proceeding when the managing official, or a designee,
concludes the hearing officer s decision was erroneous due to one or
more of the following circumstances:

(a) An arbitrary or capricious decision;

(b) A clearly erroneous decision;

() An erroneous interpretation of a policy, time
requirement, or procedure;

(d) The decision relied on evidence alleged or found to be
fraudulent or a misrepresented;

(e) The decision was rendered without consideration of
evidence that was either presented or not presented at the
defendant s disciplinary hearing;

(f) The sanction was not in compliance with minimum
requirements of regulations in this chapter; or

(9) A disposition of Not Competent was entered and there is
new evidence that the defendant is competent to participate in the
disciplinary proceeding or was competent at the time of the offense.
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(5) The managing official ’s, or a designee’s, recommendation
for reversal and new disciplinary proceeding shall include the reason
for the appeal.

(6) The time period and procedure requirements for the
managing official’s, or a designee’s, review under this regulation
shall:

(a) Be suspended pending the managing officials, or a
designee’s, appeal to the Secretary, or a designee; and
(b) Resume on the date the Secretary’s, or a designee’s,
written decision regarding the managing official ’s, or a designee’s,
appeal is received by the managing official, or a designee.
C. Notification of the Managing Official 's Review.

(1) Staff shall serve the documentation of a completed
managing official ’s, or a designee’s, review on the defendant within
30 calendar days of the date the defendant was previously served the
hearing officer’s decision.

(2) If the defendant does not receive the managing official ’s, or
a designee’s, review under the 30 calendar day time requirement the:

(@) Review process is considered to be complete; and
(b) Hearing officer’s decision and sanction, if imposed, is
affirmed.

.33 Disciplinary Proceeding Procedures — Post Disciplinary
Proceedings Phase — Remanding the Inmate Rule
Violation Charged.

A. Only the Secretary, or a designee, or a court of proper
jurisdiction may disturb the decision concerning an inmate rule
violation charged and:

(1) Reverse the decision of the hearing officer regarding the
inmate rule violation charged: and

(2) Remand the case for a de novo or a new disciplinary
proceeding under this regulation.

B. The managing official, or a designee, when conducting a
review of the hearing officer’s decision or a decision previously
reviewed by a managing official, or a designee, may, without regard
for a procedure or time requirement under this chapter:

(1) Appeal the hearing officer’s decision regarding the inmate
rule violation charged to the Secretary, or a designee, regardless of
the date of the decision or if previously reviewed by a managing
official; and

(2) Request the Secretary, or a designee, to reverse the hearing
officer’s decision and remand the inmate rule violation charged for a
de novo or a new disciplinary proceeding under this regulation.

C. The Secretary, or a designee, upon receipt and review of the
managing official’s, or a designee’s, appeal may approve or
disapprove the managing official ’s, or a designee’s, recommendation
to reverse the hearing officer’s decision and remand the case for a de
novo or a new disciplinary proceeding under this regulation:

(1) If the Secretary, or a designee, disapproves the managing
official ’s, or a designee s, recommendation, the:

(a) Secretary, or a designee, shall notify the managing
official, or a designee, that the hearing officer s decision is affirmed;
and

(b) Managing official, or a designee, shall notify the
defendant of the Secretary’s, or a designee’s, decision.

(2) If the Secretary, or designee, approves the managing
official ’s, or a designee s, recommendation, the:

(a) Hearing officer’s decision is considered to be reversed;
and

(b) Inmate rule violation charged is to be scheduled for a de
novo or a new disciplinary proceeding.

D. When the disciplinary proceeding is remanded for a de novo
disciplinary proceeding, the managing official, or a designee, shall:

(1) Notify the defendant of the Secretary’s, or a designee’s,
decision;
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(2) Ensure that the defendant is scheduled for a remanded
disciplinary proceeding;

(3) Notify staff that the disciplinary proceeding is heard de
novo unless ordered otherwise by the Secretary, or a designee; and

(4) Ensure that the remanded disciplinary proceeding is not
heard by the original hearing officer of record unless otherwise
ordered by the Secretary, or a designee.

E. Rehearing Procedure.

(1) Within 7 business days of the managing official ’s, or a
designee’s, notification of a Secretary ’s order or order of a court
that the inmate rule violation charged was remanded for a de
novo or a new disciplinary proceeding under this regulation, staff
shall:

(a) Provide the defendant with a copy of the Notice of
Inmate Rule Violation form and Notice of Inmate Disciplinary
Hearing form regarding the remanded inmate rule violation charged;

(b) Provide the defendant the opportunity to request
representation, a witness, or evidence at service; and

(c) Schedule the defendant for a disciplinary proceeding.

F. Except for the 7 business day time frame for service of the
remand order on the defendant, the time and procedure requirements
of this chapter shall govern the disciplinary proceeding and post
disciplinary proceeding phases conducted as a remanded hearing in
accordance with this regulation.

G. The managing official, or a designee, may appeal the hearing
officer’s decision of the remanded disciplinary proceeding in
accordance with the procedures under this chapter.

H. The defendant may appeal the hearing officer ’s decision of the
remanded disciplinary proceeding in accordance with the procedures
under this chapter.

.34 Disciplinary Proceeding Procedures — Post Disciplinary
Proceedings Phase — Review by the Secretary.

A. The Secretary, or a designee, has the:

(1) Authority and discretion to modify, suspend, or
terminate the inmate disciplinary process consistent with due
process; and

(2) Final authority to interpret the time and procedure
requirements of the inmate disciplinary process.

B. The Secretary, or a designee, without regard for a time or
procedure requirement established under this chapter, may review a
disciplinary proceeding or hearing officer’s decision regarding the
inmate rule violation charged.

C. The Secretary, or a designee, without regard for a time or
procedure requirement established under this chapter, may take an
action regarding a disciplinary proceeding or hearing officer’s or
staff’s decision regarding the inmate rule violation charged that
includes, but is not limited to:

(1) Remanding the inmate rule violation charged for:

(a) A de novo or new inmate disciplinary proceeding; or
(b) Other action permitted under this chapter;

(2) Modifying or vacating a sanction imposed regarding the
inmate rule violation found guilty or an informal disposition;

(3) Reversing a decision regarding the inmate rule violation
charged found guilty, not guilty, dismissed, not competent, or due to
an informal resolution;

(4) Reducing a decision regarding the inmate rule violation
charged or an informal disposition to an incident report; or

(5) Vacating the decision regarding the inmate rule violation
charged found guilty, not guilty, dismissed, not competent, or
reduction to an informal resolution.

.35 Video Conferencing.

The Department may, for the purposes of the inmate disciplinary
process, use video conferencing or other electronic media or
technology.

STEPHEN T. MOYER
Secretary of Public Safety and Correctional Services

Title 33
STATE BOARD OF
ELECTIONS

Subtitle 16 PROVISIONAL VOTING

Notice of Proposed Action
[17-236-P]
The State Board of Elections proposes to amend:
(1) Regulation .01 under COMAR 33.16.02 Provisional
Voting Documents and Supplies;
(2) Regulation .02 under COMAR 33.16.04 Pre-Canvass
Procedures;
(3) Regulations .03 and .04 under COMAR 33.16.05 Canvass
of Ballots — Procedures;
(4) Regulation .04 under COMAR 33.16.06 Canvass of
Ballots — Rejecting Ballots; and
(5) Regulation .03 under COMAR 33.16.07 Post-Election
Procedures.
This action was considered by the State Board of Elections at its
July 27, 2017 meeting, notice of which was given in accordance with
General Provisions Article, §3-306(c), Annotated Code of Maryland.

Statement of Purpose

The purpose of this action is to allow local boards the flexibility to
add more provisional ballot applications than SBE recommends,
update the current process of collecting an individual’s last four digits
of a social security number instead of the full number, reflect the
current numbering system of the provisional ballot application,
reflect the passage of H.B.1626, Acts of 2017, conform to the
business practice of many local boards that have the election director
record the final disposition of a provisional ballot application, and
clarify the time frame when a local board must reject a provisional
ballot application for voters who have returned an absentee ballot.

Comparison to Federal Standards
There is no corresponding federal standard to this proposed action.

Estimate of Economic Impact
The proposed action has no economic impact.

Economic Impact on Small Businesses
The proposed action has minimal or no economic impact on small
businesses.

Impact on Individuals with Disabilities
The proposed action has no impact on individuals with disabilities.

Opportunity for Public Comment
Comments may be sent to Erin Perrone, Director of Election
Reform and Management, State Board of Elections, P.O. Box 6486,
Annapolis, MD 21401, or call 410-269-2845, or email to
erin.perrone@maryland.gov, or fax to 410-974-2019. Comments will
be accepted through October 16, 2017. A public hearing has not been
scheduled.
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33.16.02 Provisional
Supplies

Authority: Election Law Avrticle, §§2-102(b)(4), 2-202(b), 3-305(e), 9-402, 9-
403, 9-404, 9-406, and 11-303(c) and (e), Annotated Code of Maryland

Voting Documents and

.01 Provisional Ballot Application.

A. — B. (text unchanged)

C. Number of Provisional Ballot Applications. Each local board
shall provide provisional ballot applications in an amount established
by the State Administrator in consultation with the election director.

33.16.04 Pre-Canvass Procedures

Authority: Election Law Article, §82-102(b)(4), 2-202(b), 3-305, 9-402, 9-
403, 9-404, 9-406, and 11-303(c) and (e), Annotated Code of Maryland

.02 Pre-Canvass Review.
A. Before the Canvass.
(1) Complete Application.

(a) (text unchanged)

(b) An application is complete if:

(i) [Part Il of the] The application is signed by the voter;
and

(ii) There is sufficient information [in Part | of] on the
application for the election director to determine whether the voter is
registered to vote.

(c) — (d) (text unchanged)

(2) The election director shall determine whether:

(a) (text unchanged)

(b) For a primary election, the voter is affiliated with the
political party the voter indicated [in Part 1l of] on the provisional
ballot application;

(c) — (f) (text unchanged)

(9) If the individual attempted to register and vote during
early voting but was not a pre-qualified voter, the individual is
eligible to register to vote and provided proof of residency as
provided in §E of this regulation; and

(h) If the individual attempted to register and vote during
early voting but did not provide proof of residency, the individual
provided proof of residency as provided in §8E of this regulation[;
and].

[(i) If the voter attempted to change the voter’s address
during early voting but did not provide proof of residency, the voter
provided proof of residency as provided in §E of this regulation.]

(3) — (4) (text unchanged)
B. Satisfying the Verification Requirement.
(1) A voter whose registration status is pending satisfies the
verification requirement if the voter:

(a) Provides personal identification information if the voter
is pending because a previously submitted driver’s license or [full or]
partial social security number could not be verified; or

(b) Provides an identification number and the number is
verified under COMAR 33.05.04.04 or indicates that the voter does
not have an identification number if the voter is pending because the
voter had not previously provided a driver’s license or [full or] partial
social security number.

(2)  Personal identification information or identification
number shall be provided:

(a) (text unchanged)

(b) [In Part I of] On the provisional ballot application where
the personal identification number is requested; or

(c) (text unchanged)

C. — E. (text unchanged)
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33.16.05 Canvass of Ballots — Procedures

Authority: Election Law Article, §82-102(b)(4), 2-202(b), 3-305(e), 9-402, 9-
403, 9-404, 9-406, and 11-303(c) and (e), Annotated Code of Maryland

.03 Disposition of Provisional Ballot Application.

A. — B. (text unchanged)

C. Acceptance of Provisional Ballot Application. The local board
shall accept a provisional ballot application only if:

(1) (text unchanged)

(2) The voter signed [Part Il of] the provisional ballot
application;

(3) (text unchanged)

(4) In a primary election, the party affiliation the voter
indicated [in Part Il of] on the provisional ballot application is the
party affiliation of the voter’s record;

(5) — (6) (text unchanged)

(7) The voter voted a provisional ballot because the voter’s
identity was challenged and the local board, after reviewing the
affidavits and any other relevant information, has denied the
challenge; and

(8) An individual who was not a pre-qualified voter during
early voting was determined to be eligible to vote and satisfied the
proof of residency requirement under COMAR 33.16.04.02E[; and].

[(9) A voter who provided an address change during early
voting but did not provide proof of residency under COMAR
33.16.04.02E submitted the required proof before the start of the
provisional canvass.]

D. — E. (text unchanged)

.04 Record of Disposition.

A. The local board or the election director shall record on the back
of the provisional ballot application whether the provisional ballot
application was accepted, either in full or in part, or rejected and, if
rejected, the reason why the application was rejected.

B. (text unchanged)

33.16.06 Canvass of Ballots — Rejecting Ballots

Authority: Election Law Article, §§2-102(b)(4), 2-202(b), 9-402, 9-403, 9-
404, 9-406, and 11-303(c) and (e), Annotated Code of Maryland

.04 Ballot Rejection — Multiple Ballots from the Same
Individual.

A. (text unchanged)

B. If an absentee ballot and provisional ballot are received from
the same individual prior to the beginning of the provisional canvass,
the local board shall reject both ballots.

C. (text unchanged)

33.16.07 Post-Election Procedures

Authority: Election Law Article, §82-102(b)(4), 2-202(b), 9-402, 9-403, 9-
404, 9-406, and 11-303(c) and (e), Annotated Code of Maryland

.03 Post-Election Correspondence.

[A.] The election director shall send:

[(1)] A. (text unchanged)

[(2)] B. The appropriate letter to each voter whose provisional
ballot application was rejected because the voter’s registration status
was pending because:

[(@)] (1) The voter’s driver’s license or [full or] partial social

security number could not be verified under COMAR 33.05.04.04; or
[(b)] (2) (text unchanged)

LINDA H. LAMONE

State Administrator of Elections
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Special Documents

DEPARTMENT OF STATE POLICE
HANDGUN ROSTER BOARD

Proposed Additions to Handgun Roster and Notice of Right to Object or Petition

The following is a list of handguns that the Handgun Roster Board proposes to add to the official handgun roster. These handguns will be
officially placed on the Handgun Roster if no timely objection is received or if all timely objections are dismissed.

Under the Public Safety Article, 85-405, Annotated Code of Maryland, and COMAR 29.03.03.13 and .14, any person may object to the
placement of any of those handguns on the Handgun Roster. Objections must be filed within 30 days after September 15, 2017. In addition,
any person may petition for the placement of an additional handgun on the Handgun Roster. Forms for objections or petitions may be obtained
from: Marlene Jenkins, Administrator, Handgun Roster Board, 1201 Reisterstown Road, Pikesville, Maryland 21208.

Manufacturer Model Name Model Number Caliber Additional
Explanation
Bond Arms Backup 9mm Caliber Addition
Bond Arms Bullpup9 XRS-9 9mm Luger
Brugger & Thomet APC .223 Remington Caliber Addition
Canik (Century Arms) TP9 DA 9mm
Canik (Century Arms) TP9 SF Elite S 9mm Model Addition
Canik (Century Arms) TP9 SFT 9mm Model Addition
Canik (Century Arms) TP40V2 40 S&W, .357 Sig. Caliber Additions
Carolina Arms Group TC 45 45 ACP
Century Arms RAS 47 HG3783N 7.62 X 39mm
D’Armes des Pyrenees Unique Des 69 22 LR
Francaises
E.A.A. [F. Tonfoglio Witness Stock 111 600595 9mm Model Addition
Glock 17C Gen 4 9mm
Glock 19C Gen4 9mm
Glock 24C 40 S&W
Hanover Armory HA-15 300 Blackout, 556 Nato, 223
Wylde
Hanover Armory HA-15 9mm
Hendershots Sports Goods | WCA 15 300 AAC
Inland Mfg 1911 A1 Gov 1911 A1 .45 ACP
1911 A1 29"
Infantry Special Edition
Iver Johnson Eagle 1911 Al 10mm Caliber Addition
Kimber Ultra Bel Air Il (Special 3300091 9mm
Edition)
LWRC International IC-DI Pistol 5.56mm Model Addition
IC-DI M-Lok
Magnum Research BRF 45 LC, 45/70 Gov Caliber Additions
Rock Island Armory 1911 ALFSTAC 51431 45 ACP Model Addition
SAN Swiss Arms SG 751-P SAPR 7.62 X 51 (.308 Win)
SCCY Industries CPX-3 .380 ACP Model/Caliber
Addition
Sig Sauer P-230 .32 ACP Caliber Addition
Sig Sauer P-320 TACOPS Carry 320CA-9-TACOPS- | 9mm Model Addition
B
Smith & Wesson SW 1911 PD 108283 45 ACP Model Addition
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Springfield Armory

Range Officer Compact

P19126L

45 ACP

STI International

Costa HOST

10-500000
10-500010
10-503000
10-503010

9mm, .45 ACP

STI International

HOST DS

10-462000
10-456000
10-468000
10-450000
10-453000
10-462010
10-456010
10-468010
10-450010
10-453010

9mm, 10mm, .45 ACP

Sturm Ruger

Bearcat

0922

22LR

Model Addition

Sturm Ruger

LCP Il VL

3758

.380 Auto

Model Addition

[17-19-17]
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General Notices

Notice of ADA Compliance

The State of Maryland is committed to ensuring that individuals with disabilities are able to fully participate in public meetings. Anyone
planning to attend a meeting announced below who wishes to receive auxiliary aids, services, or accommodations is invited to contact the
agency representative at least 48 hours in advance, at the telephone number listed in the notice or through Maryland Relay.

ADVISORY COUNCIL ON
CEMETERY OPERATIONS

Subject: Public Meeting
Date and Time: September 28, 2017, 10
am.—1pm.
Place: Dept. of Labor, Licensing, and
Regulation, 500 N. Calvert St., 3rd FI,,
Baltimore, MD
Contact: Deborah Rappazzo (410) 230-
6229

[17-19-15]

MARYLAND DEPARTMENT OF
HEALTH

Subject:  Call for Physicians and
Pharmacists Nominations for Maryland
Medicaid DUR Board

Add'l. Info: The Maryland Department of

Health Drug Utilization Review (DUR)

Board is currently recruiting for physicians

and pharmacists to serve on the Maryland

DUR Board beginning January 2018.

The implementation of the Omnibus
Budget Reconciliation Act of 1990 (OBRA
90), §19279(3) requires that the Maryland
Department of Health establish a Medicaid
DUR Board. The DUR Board is comprised
of both physicians and pharmacists and has
been in operation since November 1992.
The activities of the DUR Board include:

o Overseeing retrospective and
prospective DUR within the
Maryland Medicaid Program.

Approving DUR criteria and
standards.

Making recommendations concerning
education and other types of
interventions based on prospective
and retrospective DUR findings.

Preparing an annual report for
submission to the Centers for
Medicare and Medicaid (CMS)
describing the nature and scope of
the DUR program, summarizing
educational/interventional
strategies used, and estimating cost
savings generated.

Reviewing individual recipient
profiles and making
recommendations to restrict
patients who might be abusing
Medicaid prescription drugs.

The DUR Board has quarterly 3-hour

meetings in the Baltimore area. Meetings

are normally scheduled on the first

Thursday morning during the months of
March, June, September, and December.
Members serve terms of 3 years from the
date of their appointment with the option to
serve an additional 3-year term.

The membership of the Maryland DUR
Board includes health care professionals
who have recognized knowledge and
expertise in at least one of the following
areas:

e The clinically appropriate prescribing

of outpatient drugs.

e The clinically appropriate dispensing

and monitoring of outpatient drugs.

o Drug use review, evaluation, and

intervention.

o Medical quality assurance.

For an application packet, please contact
Gina Homer at the Maryland Medicaid
Pharmacy Program at 410-767-1749 or via
email at Gina.Homer@Maryland.gov.

The application deadline is Friday,
September 22, 2017.

Contact: Gina Homer (410) 767-1749
[17-19-05]

MARYLAND DEPARTMENT OF
HEALTH

Subject: Public Hearing
Date and Time: November 2, 2017, 9 a.m.
— 12 p.m.
Place: West Village Commons Towson
University, 424 Emerson Dr., Towson, MD
Add'l. Info: Meeting of the Maryland
Medicaid Pharmacy Program's Pharmacy
and Therapeutics Committee (Preferred
Drug List ). As soon as available, classes of
drugs to be reviewed, speaker guidelines,
and driving directions will be posted on the
Maryland Pharmacy Program website at
https://mmcp.health.maryland.gov/pap/Pag
es/Public-Meeting-Announcement-and-
Procedures-for-Public-Testimony.aspx.
Contact: Shawn Singh (410) 767-6896
[17-19-09]

DEPARTMENT OF INFORMATION
TECHNOLOGY

Subject: Public Meeting

Date and Time: September 20, 2017, 1 —
3 p.m.

Place: 100 Community PI., 1st Fl. Conf.
Rm., Side A, Crownsville, MD

Add'l. Info: Quarterly meeting for the

Statewide Interoperable Radio Control

Board

Contact: Diane Jennings (410) 697-9407
[17-19-13]

MARYLAND INSURANCE
ADMINISTRATION

Subject: Public Meeting
Date and Time: September 25, 2017, 1 —
4 p.m.; Additional Date: October 23, 2017
1—4pm.
Place: Maryland Insurance Administration,
200 St. Paul Pl, 24th Fl. Hearing Rm.,
Baltimore, MD
Add'l. Info: The Maryland Insurance
Administration has agreed to convene a
workgroup to look into the concerns raised
by stakeholders interested in a number of
pharmaceutical services related bills. The
purpose of the workgroup and the public
workgroup meetings is to see if common
ground can be found to resolve the
stakeholders concerns. The MIA will report
back to the Health and Government
Operations Committee on the proceedings
of the workgroup and any policy
recommendations that emerge as a result of
those proceedings before the 2018
legislative session. The Administration is
soliciting information prior to the meeting
from interested parties. Individuals or
organizations who wish to submit written
testimony  should  submit it to
pharmacyservicesworkgroup.mia@marylan
d.gov. Additional information can be found
on the Administration’s website at
insurance.maryland.gov under the
Pharmaceutical Services Workgroup quick
link. Any questions or concerns can be
directed to Bob Morrow, Associate
Commissioner Life and Health, at
bob.morrow@maryland.gov or 410-468-
2212.
Contact: Bob Morrow (410) 468-2212
[17-19-03]

MARYLAND HEALTH CARE
COMMISSION

Subject: Public Meeting

Date and Time: October 19, 2017, 1 — 4

p.m.

Place: 4160 Patterson Ave., Rm. 100,

Baltimore, MD

Contact: Valerie Wooding (410) 764-3570
[17-19-02]
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MARYLAND HEALTH CARE
COMMISSION

Subject: Formal Start of Review

Add'l. Info: The Maryland Health Care
Commission (MHCC) hereby gives notice
of docketing of the following applications
for Certificate of Need:

Adventiat Home Health Care Services
— Matter No. 17-R2-2397 — Provide
home health services in Frederick County;
Proposed Cost: $75,000.

Amedisys Home Health and Hospice —
Matter No. 17-R2-2398 — Provide home
health services in Frederick County;
Proposed Cost: $40,000.

Bayada Home Health — Matter No. 17-
R2-2399 — Provide home health services
in Frederick, Washington, Allegany and
Garrett Counties; Proposed Cost: $0.

MHCC shall review the application
under Health-General Article, §19-101 et
seq. Annotated Code of Maryland,
COMAR 10.24.01, and the applicable State
Health Plan standards.

Any affected person may make a written
request to the Commission to receive
copies of relevant notices concerning the
applications. All  further notices of
proceedings on the applications will be sent
only to affected persons who have
registered as interested parties.

Persons desiring to become interested
parties in the Commission’s review of the
above-referenced applications must meet
the requirements of COMAR
10.24.01.01B(2) and (20) and must also
submit  written comments to the
Commission no later than close of business
October 16, 2017. These comments must
state with particularity the State Health
Plan standards or review criteria that you
believe have not been met by the
applicant(s) as stated in COMAR
10.24.01.08F.

Please refer to the Docket Number listed
above in any correspondence on the
applications. Copies of the applications are
available for review in the office of MHCC
during regular  business hours by
appointment. All correspondence should be
addressed to Paul E. Parker, Director,
Center for Health Care Facilities Planning
& Development, Maryland Health Care
Commission, 4160 Patterson Avenue,
Baltimore, Maryland 21215.

Contact: Ruby Potter (410) 764-3276
[17-19-18]

GENERAL NOTICES

MARYLAND HEALTH CARE
COMMISSION/RURAL
HEALTHCARE DELIVERY
WORKGROUP

Subject: Public Meeting

Date and Time: September 28, 2017, 1 —

5p.m.

Place: Dept. of Legislative Services, 90

State Cir., Joint Committee Hearing Rm.

Annapolis, MD

Contact: Erin Dorrien (410) 764-3284
[17-19-14]

DEPARTMENT OF NATURAL
RESOURCES/FISHING AND
BOATING SERVICES

Subject:  Public  Notice — 2017
Commercial Horseshoe Crab Fishery
Closure — Effective August 18, 2017
Add'l. Info: The Secretary of Maryland
Department of Natural Resources (DNR)
pursuant to Code of Maryland Regulations
(COMAR) 08.02.10.01G(5) announces that
the commercial horseshoe crab fishery for
the Chesapeake Bay, its tributaries and the
Atlantic Ocean, its coastal bays and their
tributaries will close effective, 12:01 a.m.,
Friday, August 18, 2017. Beginning 12:01
a.m., Friday, August 18, 2017, permitted
individuals may not land more than 150
male horseshoe crabs per day. Non-
permitted individuals may not land more
than 25 male horseshoe crabs per day.

All other rules remain the same
(COMAR 08.02.10.01).

Mark J. Belton

Secretary of Natural Resources
Contact: Tamara O'Connell (410) 260-
8271

[17-19-12]

DEPARTMENT OF NATURAL
RESOURCES/FISHING AND
BOATING SERVICES

Subject:  Public  Notice — 2017
Commercial Eel Season Modification —
Effective September 1, 2017

Add'l. Info: The Secretary of the Maryland
Department of Natural Resources (DNR),
pursuant to the Code of Maryland
Regulations (COMAR) 08.02.05.08H(1),
announces modifications to the commercial
eel season. Effective 12:01 a.m. on
September 1, 2017, a person may not catch
or land eels under any commercial license
on a Saturday or Sunday. The 2017
commercial season for eels will close at
11:59 p.m. on November 30, 2017.
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All other rules remain the same
(COMAR 08.02.05.08).
Mark J. Belton
Secretary of Natural Resources
Contact: Tamara O'Connell (410) 260-
8271
[17-19-11]

DEPARTMENT OF NATURAL
RESOURCES/FISHING AND
BOATING SERVICES

Subject: Public Notice — Commercial
Striped Bass Common Pool Hook and Line
Season Modification
Add'l. Info: The Secretary of Maryland
Department of Natural Resources pursuant
to Code of Maryland Regulations
(COMAR) 08.02.15.12H announces the
opening of the 2017 commercial striped
bass common pool hook and line fishery on
Tuesday, September 5, 2017, one hour
before sunrise, with a catch limit of 150
Ibs/permittee/week and 300 Ibs/vessel/day.
The common pool fishery will close on
Tuesday, September 5, 2017, one hour
before sunset.

Mark J. Belton

Secretary of Natural Resources
Contact: Tamara O'Connell (410) 260-
8271

[17-19-20]

STATE ADVISORY COUNCIL ON
QUALITY CARE AT THE END OF
LIFE

Subject: Public Meeting

Date and Time: October 18, 2017, 10 a.m.

— 12 p.m.

Place: Office of Health Quality, Spring

Grove Campus, Bland Bryant Bldg.,

Catonsville, MD

Add'l. Info: Map and directions may be

found here:

https://health.maryland.gov/ohcg/Documen

ts/MapofSpringGrove.jpeg

Contact: Paul Ballard (410) 767-6918
[17-19-01]

BOARD OF REVENUE ESTIMATES

Subject: Public Meeting

Date and Time: September 20, 2017, 2 —

3 p.m.

Place: Louis L. Goldstein Treasury Bldg.,

Comptroller of Maryland, Assembly Room,

Annapolis, MD

Contact: Kynara Fogan (410) 260-7450
[17-19-04]
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STATE TREASURER'S OFFICE

Subject: Public Meeting

Date and Time: September 29, 2017, 10

am.— 12 p.m.

Place: Louis L. Goldstein Treasury Bldg.,

80 Calvert St., Assembly Rm. #114—116,

Annapolis, MD

Add'l. Info: Recommendation of General

Obligation Bond Authorizations

Contact: Christian Lund (410) 260-7920
[17-19-10]

WORKERS' COMPENSATION
COMMISSION

Subject: Public Meeting
Date and Time: October 12, 2017, 1 —

3:30 p.m.

Place: Workers' Compensation
Commission, 10 E. Baltimore St., 3rd FI.,
Baltimore, MD

Add'l. Info: Medical Fee Guide
Committee Meeting
Contact: Janet Vanderpuije (410) 864-
5326

[17-19-06]
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COMAR ORDER INFORMATION SHEET

Subscriber 1.D.

Name

Company

Address

City

State Zip

Tel.

Fax

Email:

Check enclosed, made payable to “Division of State Documents”

Visa/Master Card/American Express/Discover card payment:

Acct.#

EXp.

Signature

Tel:

Return form & payment to: Office of the Secretary of State, Division of State Documents ~
State House ~ Annapolis, MD 21401 ~ Tel: 410-260-3876 ~ 800-633-9657 ext. 3876 ~ Fax: 410-280-5647

SPECIAL COMAR PUBLICATIONS

Publication / Handbook Print S&H Quantity Total
Price
Control of lonizing Radiation (through supplement 28) $163 $12
Control of lonizing Radiation Supplement 27 ONLY $12 $0
Control of lonizing Radiation Supplement 28 ONLY $18 $0
Forest Conservation Law $15 $5
Forest Conservation Technical Manual 3™ Edition, 1997 $20 $8
Preventive Maintenance Handbook (PM Handbook) (blue cover) $15 $5
Vehicle Inspection Handbook (Feb 2012) $48 $9
Total

If quantity is more than one, shipping charges may vary, please call 410-260-3876 for pricing.

COMAR SUBSCRIPTION SCHEDULES

PDF QUARTERLY UPDATES PRINT SEMI-ANNUAL UPDATES

After March 30" After June 30"
After June 30" After December 31°
After September 30"

After December 31%

PDF — A replacement title(s) in its entirety will be sent in electronic format.

PRINT — Entire chapters affected will be sent for replacement and insertion into COMAR title book(s).
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COMAR IN PDF — ORDER FORM

Titles Agency Name Price’  Subscription’ Quantity Total
Complete set of COMAR in PDF format $1,000 $500
Title 01 Executive Department $35 $24
Title 02 Office of the Attorney General $22 $13
Title 03 Comptroller of the Treasury $30 $20
Title 04 General Services $16 $10
Title 05 Housing and Community Development $78 $50
Title 07 Human Services $80 $53
Title 08 Natural Resources $78 $51
Title 09 Labor, Licensing and Regulation $89 $60
Title 10 Maryland Department of Health (All parts) ** $272 $180
Title 10 Part 1 ** $48 $32
Title 10 Part 2 ** $75 $50
Title 10 Part 3 ** $75 $50
Title 10 Part 4 ** $50 $35
Title 10 Part 5 ** $69 $50
Title 11 Transportation (All parts) ** $106 $75
Title 11 Part 1 (Transportation) ** $42 $25
Title 11 Part 2 (MVA)** $74 $50
Title 12 Public Safety and Correctional Services $67 $43
Title 13A Board of Education $63 $42
Title 13B Higher Education Commission $25 $15
Title 14 Independent Agencies $80 $53
Title 15 Agriculture $48 $30
Title 16 Juvenile Service $23 $15
Title 17 Budget and Management $28 $16
Title 18 Assessments and Taxation $20 $12
Title 19A State Ethics Commission $24 $14
Title 20 Public Service Commission $49 $32
Title 21 State Procurement Regulations $48 $30
Title 22 State Retirement and Pension System $22 $13
Title 23 Board of Public Works $18 $11
Title 24 Commerce $34 $20
Title 25 State Treasurer $16 $9
Title 26 Environment (All parts) ** $189 $125
Title 26 Part 1 ** $54 $35
Title 26 Part 2 ** $83 $52
Title 26 Part 3 ** $57 $38
Title 26 Part 4 ** $37 $24
Title 27 Critical Area Comm. for the Chesapeake and Atlantic Coastal Bays $18 $10
Title 28 Office of Administrative Hearings $16 $9
Title 29 State Police $30 $18
Title 30 MD Institute for Emergency Medical Services Systems $25 $17
Title 31 Maryland Insurance Administration $68 $45
Title 32 Aging $25 $15
Title 33 State Board of Elections $42 $25
Title 34 Planning $31 $18
Title 35 Veterans Affairs $16 $9
Title 36 Maryland State Lottery and Gaming Control Agency $48 $30
Binders (not included in PDF price) $15 +S&H

Total:

Prices are for single-user license only ~ Multi-user licenses are available. Please call 410-260-3876 for pricing information.
! Price is per copy of each Title.
2 Annual Subscription - Receive updated COMAR Title(s) quarterly. ~ Subscription quantities MUST match Title quantities.
** See the following page for description of contents.
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COMAR IN PRINT — ORDER FORM (8 ¥ x 11 format)

Titles Agency Name Price’  Subscription’ Quantity Total
Complete set of COMAR in Print (includes binders) $1,425 $700
Title 01 Executive Department $47 $30
Title 02 Office of the Attorney General $31 $20
Title 03 Comptroller of the Treasury $41 $25
Title 04 General Services $23 $12
Title 05 Housing and Community Development $103 $70
Title 07 Human Services $104 $70
Title 08 Natural Resources $102 $70
Title 09 Labor, Licensing and Regulation $116 $75
Title 10 Maryland Department of Health (All Parts)** $350 $230
Title 10 Part 1 ** $65 $40
Title 10 Part 2 ** $99 $70
Title 10 Part 3 ** $99 $70
Title 10 Part 4 ** $69 $42
Title 10 Part 5 ** $91 $62
Title 11 Transportation (All parts) ** $137 $85
Title 11 Part 1 (Transportation)** $55 $35
Title 11 Part 2 (MVA) ** $102 $70
Title 12 Public Safety and Correctional Services $86 $55
Title 13A Board of Education $83 $60
Title 13B Higher Education Commission $34 $20
Title 14 Independent Agencies $103 $70
Title 15 Agriculture $63 $40
Title 16 Juvenile Service $32 $20
Title 17 Budget and Management $38 $25
Title 18 Assessments and Taxation $28 $18
Title 19A State Ethics Commission $33 $20
Title 20 Public Service Commission $64 $42
Title 21 State Procurement Regulations $65 $42
Title 22 State Retirement and Pension System $33 $18
Title 23 Board of Public Works $26 $15
Title 24 Commerce $47 $25
Title 25 State Treasurer $23 $12
Title 26 Environment (All parts) ** $241 $160
Title 26 Part 1 ** $72 $42
Title 26 Part 2 ** $109 $72
Title 26 Part 3 ** $76 $50
Title 26 Part 4 ** $51 $30
Title 27 Critical Area Comm. for the Chesapeake and Atlantic Coastal Bays $26 $15
Title 28 Office of Administrative Hearings $23 $12
Title 29 State Police $40 $22
Title 30 MD Institute for Emergency Medical Services Systems $34 $20
Title 31 Maryland Insurance Administration $90 $62
Title 32 Aging $34 $18
Title 33 State Board of Elections $57 $35
Title 34 Planning $42 $25
Title 35 Veterans Affairs $23 $12
Title 36 Maryland State Lottery and Gaming Control Agency $65 $43
Additional Binder $15 +S&H

Shipping & Handling Total: Order Total:

! Price is per copy of each Title and includes binders.
2 Annual Subscription - Receive updated information semi-annually ~ Subscription quantities MUST match Title quantities.

** See the following page for description of contents

Shipping/Handling

; 3 Publication Total Shipping
Note: COMAR prices are subject to change. Check $0-50 $15
the date on the lower right hand corner of this form. $51-150 $25
If the form is more than three months old, call the $ 151-300 $30
COMAR Subscription Manager (410-260-3876) to $ 301-400 $45

confirm prices. Fees are not refundable.

$400 + please call Subscription Department.
State agencies using courier, may omit S&H
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Maryland Register
Print and E-Version Order Form

d

The Maryland Register is a biweekly publication containing proposed, emergency, and final
administrative regulations as well as other State government information. The Register serves as
the temporary supplement to the Code of Maryland Regulations (COMAR). Any change to the text
of regulations published in COMAR, whether by adoption, amendment, repeal, or emergency
action, must first be published in the Register.

See separate Order Form for the Maryland Register Archive Issues from 1974 — 2016.

<% $225 A single year of the Maryland Register in Print ~ 1% Class Mail Delivery.

% $15 1 Binder for half a year of Maryland Register issues in Print.

% $25 2 Binders for a full year of Maryland Register issues in Print.

% $190 A single-user annual e-Subscription, which provides a searchable pdf text file of
each issue, emailed directly to one recipient’s email address.

% $130 Per additional user, per account subscription. Call 410-260-3876 for details.

Note: All products purchased are for individual use only. Resale or other compensated transfer of the information
in printed or electronic form is a prohibited commercial purpose (see State Government Article, §7-206.2,
Annotated Code of Maryland). By purchasing a product, the buyer agrees that the purchase is for individual
use only and will not sell or give the product to another individual or entity.

% Please order by faxing the

Business/Agency:
completed form to:
Name:
Fax: 410-280-5647
A Billing Address:
% By mailing it to: g ACAress
Division of State Documents
State House City, State, Zip
Annapolis, MD 21401 Tel: Fax:
53 ili i . .. .
* By emailing it to: Recipient’s Email:
dlsubscriptions_sos@Maryland.gov
% By calling: 410-260-3876
(Please circle payment choice and complete the order form)
Money Order or Check # Amount: $ or

VISA, MasterCard, American Express, Discover ~ Amount: $

Card # Card Exp. Date:

Signature: Phone:

Fees are not refundable. Last updated 1/2017
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MDH Pamphlets ORDER FORM Date:

Subscriber 1D#:

Name:

Firm Name:

Address: P. O. Box:

City: State: Zip Code:

Phone: Fax:

Email:

Codification # Pamphlet Title Price / #
COMAR 10.05 Freestanding Ambulatory Care Facilities — DecC 2015..........ccccevvivniinenerencnenns *$10x
COMAR 10.07.01  Acute General Hospitals and Special Hospitals — March 2015...........c.cccecevevenennene, $10x
COMAR 10.07.02  Comprehensive Care Facilities and Extended Care Facilities — May 2014............... $15x
COMAR 10.07.03  Health Care Staff Agencies — DecC 2015........cccccveiiviiiiicieieee e $9x
COMAR 10.07.05  Residential Service Agencies — March 2016..........ccccccveveieiieieciene e $11x
COMAR 10.07.06  Hospital Patient Safety Program — APr 2004 ..........ccooviiniieninieieeieesese e $8x__
COMAR 10.07.07  Nursing Referral Service Agencies — DeC 2006..........ccccevvevieieeieieieeieese e esee e, $8x
COMAR 10.07.09  Bill of Rights: Comp. Care Facil. & Extended Care Facilities — Aug 2009.............. $9x__
COMAR 10.07.10  Home Health Agencies — JUNE 2016..........ecuerveeeieniniiinie et $8x__
COMAR 10.07.11  Health Maintenance Organizations — AUg 2010..........ccccceviviieiieeieenie s, $10x
COMAR 10.07.14  Assisted Living Programs — AU 2016..........ccoeveiiiriiinenienieieeeesese e $15x
COMAR 10.07.21  Hospice Care Programs — Sep 1998 .........ccociiiiiiiiiiieiieie et $9x
COMAR 10.10 Laboratory Regulations — AUQG 2016 ..........ccovevieiieiiie i $17x
COMAR 10.12.04  Day Care for the Elderly and Adults with a Medical Disability — Dec 2015............ $9x_
COMAR 10.15.03  Food Service Facilities — March 2016...........cccccveveviiiiiieieie e $15x
COMAR 10.21 Mental Hygiene Regulations — DeC 2014 ..........cccocviiriniieieieeeeese s $27x
COMAR 10.22 Developmental Disabilities — OCt 2015.........ccoeiveiriiinirese s $20x
COMAR 10.47 Alcohol And Drug Abuse Administration — Feb 2016...........c.cccoveieieeieieceneene, $15x
COMAR 10.51 Forensic Laboratories — July 2015...........coiiiiiiiii s $15x
COMAR Nurse Practice Act — Mar 2017 ... (8x11 format optional binder extra $15)................... $32x
COMAR 10.62 Natalie Laprade Medical Cannabis Commission — Sep 2015 ........c.cccevvevvviviievnenne. $15x
COMAR 10.63 Community-Based Behavioral Health Programs & Services...........cccoovvvveieneniennen. $13x

* Price of pamphlets includes shipping. TOTAL: $

Payment Method,

Choose/Check one:

Check enclosed, made payable to: “The Division of State Documents”

VISA / Master Card / American Express / Discover card payment:

Acct.#

Exp. Date:

Signature:

Tel:

Return form and payment to: Office of the Secretary of State
Division of State Documents ~ State House ~ Annapolis, MD 21401
Tel: 410-260-3876 ~ 800-633-9657 ~ Fax: 410-280-5647

Note: COMAR prices may change. Check the date on the
lower right hand corner of this form. If the form is more
than 3 months old, call the Subscription Manager 410-260-
3876 to confirm prices. Last Updated 5/2017
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Division of State Documents

State House
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PUBLISHERS OF:

The Code of Maryland Regulations (COMAR)
The Maryland Register

For information, contact:
Telephone: 410.260.3876 or 800.633.9657
E-Mail address: dlsubscriptions_sos@maryland.gov
Website: www.dsd.state.md.us
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