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The Office of Administrative Hearings (OAH) is an independent unit within
the executive branch of State government created to centralize and improve
Maryland's administrative hearing process at a reduced cost to its citizens.
Thomas E. Dewberry is the Chief Administrative Law Judge (CAU). A tenmember State Advisory Council on Administrative Hearings (Council) meets
regularly and advises the CAU.
Section 9-1604( c) of the State Government Article requires the CAU to
submit an annual report to the Governor and, subject to Section 2-1312 of the
State Government Article, to the General Assembly. Section 9-1604( c) also
permits OAH to prepare and submit its report in conjunction with the Council. In
the interest of government efficiency and economy, OAH and the Council submit
their 2009 annual reports jointly.

OAH's mission is to provide due process
for any person or business affected by the action
or proposed action of State agencies in a prompt
and efficient manner.

I.

EXECUTIVE SUMMARY

The following is a summary of OAH's 2009
accomplishments:

Maintaining communication with the agencies
for which OAH conducts hearings is vital to its
on-going operation.
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In 2009 OAB:
•
Received 45,186 new
cases
•
Had a 99.28% timeliness
rate for issuing decisions
•
Successfully mediated
68% of the special
education settlement
conferences that were
scheduled
•
Conducted 74% of its
hearings throughout the
State
•
Provided Community
Outreach and Education
•
Enhanced technology
•
Provided Statewide
mediation training
•
Conducted in-depth ALJ
Training Sessions

CAU Dewberry and members of his staff met with personnel from the following
Maryland State agencies:
•
•
•
•
•
•
•
•
•
•
•
•

Department of Budget and Management (DBM)
Department of Education (MSDE)
Department of Health and Mental Hygiene (DHMH)
Department of Human Resources (DHR)
Department of Information Technology (DolT)
Department of Labor, Licensing and Regulation (DLLR)
Unemployment Insurance Division ofDLLR (VI)
Department of Legislative Services (DLS)
Department of Public Safety and Correctional Services (DPSCS)
Inmate Grievance Office, DPSCS
Maryland Insurance Administration
(MIA)
Motor Vehicle Administration
(MVA)

Branded D.U.I.
In 2009, OAH continued to receive requests
for speakers and Administrative Law Judges (AU)
traveled to high schools around the State to
introduce the Emmy Award winning film,
Branded D.U.L, and discuss the dangers of
underage drinking and driving.
The expectation is that teens will identify
with at least one of the students in the film, learn
from the experiences of their peers and make
better choices.

2006
National Capital
Chesapeake
Bay
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OAH continuously
works to increase public
awareness so that
Maryland's citizens are
familiar with OAH and
its mission. AUs are
always available for
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community outreach and education.

In the past year, ALJs:
•
Participated as faculty members for the Academy of Special Education
Hearing Officers
•
Made presentations to bar associations, community colleges, universities,
middle and high schools
•
served as trial judges at area high school and college mock trial competitions
•
Served as mentors for the University of Baltimore School of Law's shadowing
program

Local

Mary/and Judiciary
On September 18, Judge Glenn T. Harrell, Maryland Court of Appeals and
Judge James R. Eyler, Maryland Court of Special Appeals, presented an annual
update on recent Maryland appellate administrative law decisions. Judge Harrell
has been conducting this annual AU training session for approximately fifteen
years.

Mary/and State Bar Association
AU Wayne A. Brooks, Deputy Director of Operations, serves on the
Maryland State Bar Association's (MSBA) Board of Governors.
CAU Dewberry, AUs Kathleen Chapman, and Wayne A. Brooks served as
members of the Administrative Law Section Council (Section) of the MSBA. The
Section meets on a regular basis throughout the year and is responsible for
developing an educational program for MSBA's Annual Meeting. This year, CAU
Dewberry participated as a panel member for the Section's program entitled "the
Office of Administrative Hearings: Serving Justice For Two Decades." This
session reviewed the origins of the OAH in recognition of the
anniversary of
the legislation creating one of the nation's first central hearing agencies and
discussed the OAH and administrative adjudication now and in the future.

zo"

In addition to CAU Dewberry, AUs Jana Burch, Director of Operations; J.
Bernard McClellan, Director of Quality Assurance; Wayne Brooks, Deputy Director
of Operations; Denise Shaffer, Deputy Director of Quality Assurance; Kathleen
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Chapman; and Louis Hurwitz attended the MSBA Annual Meeting, which was held
in Ocean City, Maryland in June. The Educational Programs were beneficial to
the AUs, particularly the programs dealing with dispute resolution, ethics,
professionalism, efficient and effective ways to use paralegals, and witness
reliability. This annual meeting provides a forum for AUs to discuss OAH with
members of Maryland's legal community.

Access to Justice Commission
AUs Jana Burch and Daniel Andrews represented OAH at the Access to
Justice Commission (AJC) meeting at the Judicial Training Center in Annapolis,
Maryland. The AJC's mission is to "develop, consolidate, coordinate and
implement policy initiatives to expand access to and enhance the quality of
justice in civil legal matters for persons who encounter barriers in gaining access
to Maryland's civil justice system."

Maryland and District of Columbia Association of
Administrative Adjudicators
Many of OAH's AUs are members and officers of the
Maryland and District of Columbia Association of
Administrative Adjudicators (MDCAAA), an affiliate organization of the National
Association of Administrative Law Judiciary (NAAU). In 2009, AU Murray served
as President of MDCAAA.

National
Central Panel Directors
The central panel concept has been incorporated to greater and lesser
degrees in thirty-one jurisdictions. Maryland's OAH is one of the largest central
panels in the country with the broadest jurisdiction.
CAU Dewberry and AUs Burch, McClellan, Brooks and Shaffer attended
the 2009 Central Panel Directors' Conference in Nashville, Tennessee on
September 23 - 26. This annual conference is an opportunity for Maryland's OAH
management staff to meet with other central panel directors and exchange
ideas. Directors discussed the results of a national survey of central panel
directors, orientation films for self-represented litigants, new possibilities in case
management technology, improving sound recording; and ethical issues for final
decision makers.
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National Association of Administrative Law Judiciary
The NAAU 2009 Annual Conference was held in Orlando, Florida on
November 3 - 6. CAU Dewberry, Director of Quality Assurance, J. Bernard
McClellan and AUs Buie, Chapman, Hurwitz, Murray, Shock and Somerville
attended this Conference.
CAU Dewberry held the position of Treasurer and was a member of the
NAAU Board of Governors until November.
In addition, CAU Dewberry and AU Murray attended the NAAU Mid-year
Meeting and Educational Conference in May, which was held in Little Rock,
Arkansas.

o.
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Approximately 95% of OAH's appropriation is dedicated to salaries and
benefits, contractual services and rent of facilities. The breakdown of OAH's
budget is:
83%
4%

Salaries and benefits, including contractual employees
Contractual services of which half is dedicated for legal
services
7% Rent for three offices
6% Routine travel, utilities, supplies and materials, equipment
and motor vehicle operations

The majority of OAH funds are reimbursable, which is the transfer of
funds from agencies for which hearings are held. An allocation of cost is
prepared each year based upon caseload and the time required to adjudicate
each type of case. The budgets for the agencies for which OAH holds hearings
include an appropriation for "hearings" based on this allocation. On July 1st of
every fiscal year, agencies transfer the appropriated funds to OAH.
From February 16, 2009 to June 12, 2009, OAH conducted a Time Study
to ensure the accuracy of the allocation of cost. AUs were required to enter
time on a daily basis and to account for any time exceeding 15 minutes.
OAH believes that the information collected in this Time Study results in a
more accurate picture of the allocation of OAH resources to the various agencies
and case types.
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In 2009,
•
•
•
•
•
•
•
•
•
•

OAR improved service to the citizens of Maryland and increased efficiency through:
Assisted the Unemployment Insurance Division with hearing its backlog ofUI cases
Enhanced technology
ALJ training programs
Continuing community outreach and education
Participation on Task Forces
Video-conference hearings
Installing two computers and wireless capability in the Law Library
Continued improvement with OAR's website design
Utilization of mediations and settlement conferences
Beninnino nrnductinn of an OAH Video

OAH strives to provide an efficient and high quality administrative hearing
process to the citizens of Maryland and views the MFR plan as a valuable tool to
assess its success in achieving that goal.
MFR allows OAH to track its performance in the following three key areas:
1.

completion of the administrative hearing process, from appeal to
disposition;

2.

issuance of non-bench decisions in a timely manner; and

3.

conducting administrative proceedings in a professional and
competent manner and issuing decisions that address and resolve
the issues raised by the participants of the proceedings.

In Fiscal 2009, OAH continued to reduce the number of days from appeal
to disposition in the many case types. The percentage of non-bench decisions
that were issued in a timely manner equaled last fiscal year's rate of 98.38% and
the number of participants in the hearing process who rated the hearing process
as either Satisfactory or Excellent exceeded the previous fiscal year's rates in all
three areas.

The year 2009 brought
many technological changes and
enhancements to OAH.

[nfor matio n

Technology
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Digital Recording Project
As reported in OAH's 2008 Annual Report, OAH started the
implementation phase of installing a new digital recording software solution in
January 2008. Since OAH's 2008 Annual Report, OAH successfully deployed VIQ
Solutions Encompass software which provides a complete audio record of all
OAH's proceedings and hearings. The digital recording software provides a
flexible recording solution for OAH's fixed hearing rooms and a portable laptop
solution while AUs are traveling throughout the State to conduct hearings. In
addition, the digital recording software provides an automatic upload process of
the recordings from a laptop or a courtroom workstation while connected to
OAH's network. OAH's media department can then transfer the audio recording
to an audio CD for audio requests and transcripts.

Cisco Adaptive Security Appliance (ASA) with Intrusion Prevention
System (IPS) Deployment
OAH has deployed a Cisco ASA firewall to provide superior protection for
OAH's critical information assets using industry-leading intrusion protection
system, firewall, and virtual private network (VPN). OAH has installed Cisco VPN
client on all of the OAH's laptops for an additional layer of security while AUs are
working from remote locations. Cisco VPN client allows the AUs to establish an
encrypted tunnel for a highly secure remote connection while teleworking. The
VPN technology provides a secure, reliable connectivity for the AUs to safely log
into OAH's network over a shared public network infrastructure such as the
Internet.

networkMaryland™ High-Speed Bandwidth Project
The OAH has upgraded its network infrastructure to support the
networkr-taryiand'
Ethernet "Off-net" handoff service which provides a higher
bandwidth to the Internet and Public Sector customers' networks with lower
prices and better scalability.

Desktop Computers
OAH has replaced 31 outdated desktop computers with new systems to
provide its staff the means to accurately complete day-to-day activities in a more
expeditious manner resulting in a positive impact on OAH's service to Maryland
citizens and will enhance OAH's MFR goals.

G.

UnemploymentInsurance Hearings

Due to the increase in unemployment insurance hearings as a result of
our weakened economy, the Department of Labor, Licensing and Regulation
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Unemployement Insurance Division CDLLR-UI) solicited the OAH to assist them
with its caseload. Effective March 2, 2009, OAH began conducting eleven
dockets on a weekly basis for DLLR-UI. Those dockets continued through June
of 2009. OAH took a brief three-month hiatus, due to tight scheduling bases
upon AUs' vacations and returned to seven dockets each week in October of
2009.
In 2009, OAH conducted 1,146 UI hearings with a timeliness rating of
99.39%.

H.
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Leave Accounting System (LAS) Committee
The LASjMdTime User Group, which consists of 22 agencies, continued to
meet to work on the new online system, MdTime. OAH participated as a pilot
agency for the MdTime system and a small group of OAH employees continued
to use the new system throughout the year.
OAH's Director of Finance, Patricia Bennett, has been working with the
user group since the inception of OAH in 1990. Ms. Bennett continued to test
the new MdTime system and worked on the committee responsible for analyzing
the accuracy of MdTime and compiling necessary changes and reports needed
to go live with the new system. Ms. Bennett is also a co-coordinator of the
group in the capacity of assisting other agencies with questions and problems
regarding the older LAS system.

Telework Program
OAH's Telework Program is based upon legislation that was enacted in
1999 and DBM's Telework Policies are strictly adhered to. The Director of
Operations is OAH's Telework Coordinator and attends Statewide telework
meetings. Each OAH teleworker is required to sign both an Agency Telework
Agreement and an OAH Internal Telework Policy Agreement. AUs are assigned
to telework specific days each month depending on the AUs' workload and
availability.

Maryland Involuntary Admissions System
The OAH and the Department of Public Safety and Correctional Services
CDPSCS)completed the Maryland Involuntary Admissions System project in
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September 2009. OAH developed the National Instant Criminal Background
System (NICS) Application Suite to securely transmit OAH's information
concerning persons who have been adjudicated as having a mental disorder or
have been committed to a mental institution to DPSCS. The NICS application is
installed on OAH's network and will be modified to transmit involuntary
commitment hearing data from OAH's case management system to DPSCSonce
legislation is passed for this initiative.

OAH and MVA Automation of Operations
In 2009, OAH and MVA continued to gather detailed system requirements
to automate the interfaces between both agencies that are now conducted by
couriering paper documents. The web retrieval system will electronically
retrieve and transmit MVA hearing requests and case documents, which are
used in MVA hearings, between the two agencies. Additionally, the automated
system will allow for a customer's driving record to be automatically updated
following the completion of a MVA hearing, which an AU conducts. The web
retrieval system will access MVA's Data Information Workflow System (DIWS)
using pre-existing VPN connectivity between OAH and MVA via
networkl-larvland'",

OAH Web Site Redesign
The OAH has completed an overall web site redesign to adhere to the
Guidelines for Maryland State Government web sites to improve the quality and
service of State government to the citizens through the use of web technology.
OAH completed these modifications reflecting the State of Maryland's web site
branding format in January 2009.
The OAH continues to attend the Maryland Statewide Web Managers
Meetings to helps improve usability, accessibility and credibility of Maryland
information published on all State Agencies' web sites. It is also noteworthy
that OAH has formed a committee which has worked to improve the accessibility
and accuracy of the information provided on OAH's web site.

OAH was created by Chapter 788 (SB 658) of the Laws of 1989, codified
in State Government Article, Title 9, Subtitle 16 of the Annotated Code of
Maryland. Chapter 788 incorporated the recommendations of the Governor's
Task Force on Administrative Hearing Officers.
Noting the concerns of the business community, the public and members
of the bar, the Governor charged the Task Force on Administrative Hearing
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Officers with examining the then-current administrative hearing system and
recommending needed changes. The final report strongly endorsed the creation
of a centralized administrative hearing process and identified many problems
with the non-centralized system. Hearing officers lacked adequate training
opportunities, suffered from poor salaries, often failed to write decisions that
would withstand judicial scrutiny, were supervised by the agencies for which they
issued decisions and were not subject to uniform procedures or codes of
responsibility and ethics.
Following enactment of the legislation, staff from agencies as diverse as
DHMH, DLLR and the Maryland Department of the Environment were
consolidated into a central office. AUs were cross-trained to handle a wide
variety of cases and projected operational efficiencies were realized. Uniform
Rules of Procedure were promulgated in 1991 and the Code of Ethics modeled
on the Judicial Code of Ethics were adopted.
In late 1991, the Commission to Revise the Administrative Procedure Act
(APA) was appointed to study and update Maryland's APA to reflect the creation
of the OAH. The Commission included former CAU Hardwicke, two Cabinet
Secretaries and representatives of the Judiciary, business community, labor
unions, the MSBA and the Attorney General's Office. The Commission's
recommended legislation, Chapter 59 of the Laws of 1993, became effective
June 1, 1993. In 1994, revisions to OAH's Rules of Procedure, COMAR 28.02.01,
were adopted incorporating the revisions to the APA.

III.

M~Addit'LO-Y1.aL2009
A.

Act'wLt'uw

Administration
1.

Personnel

OAH's CAU is appointed by the Governor for a six-year term. CAU
Dewberry was appointed on May 22, 2002 and was re-appointed by Governor
O'Malley in January of 2008. Executive AUs serve as the Directors of Quality
Assurance and Operations.
OAH began 2009 with 119 authorized positions, of which 52 were AU
positions. OAH remains committed to maintaining a diverse and qualified
workforce. To that end, OAH strives to upgrade salaries as appropriate and to
offer a work environment that is both professionally challenging and satisfying.
Current qualifications require that AUs be bar-admitted attorneys with a
minimum of five years of experience. AUs may be removed for cause and are
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considered special appointees within the professional service of the State
Personnel Management System. The entry level salary for an Administrative Law
Judge is $82,905 and the average Administrative Law Judge salary is $92,881.
AUs' work has a significant impact on both public and private interests
and requires a high degree of education, skill responsibility and professionalism.
The work frequently involves highly complex legal matters, requiring detailed
written decisions that must be issued between seven to 90 days after the close
of the record.

2.

Facilities

OAH's headquarters in Hunt Valley is accessible from 1-83 North and
provides ample free parking. There are two light rail stations within walking
distance of the building and bus service make the building accessible via public
transportation.
OAH's Administrative Law Building houses 23 hearing rooms, two
attorney-client meeting rooms, a clerk's office, public waiting areas, a law library,
which is accessible to the public during normal business hours, as well as offices
and training rooms for OAH staff.
In addition to the hearings held at its headquarters location, AUs travel
throughout the State to conduct hearings in all counties. OAH operates satellite
offices in Cumberland and Salisbury and has dedicated hearing space in
Montgomery County.

B.

Operations

OAR's Operations Division:
•
is responsible for the scheduling and assignment of cases
•
reviews caseload to ensure that backlogs do not develop
•
ensures expeditious case management
•
monitors the timeliness of decisions
•
supervises ALJs, Clerk's Office staff, IT Staff and secretarial
staff
•
monitors legislation
•
oversees OAH's Telework Program
•
handles all Public Information Act requests

OAH conducts fair and timely hearings in contested cases for more than
thirty State agencies for over 200 different programs, with over 500 hearing
types. Except for entities exempted by statute, a Board, Commission or agency
head must hear a contested case personally or must delegate authority to hear
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the case to OAH or, with the permission of the CAU, a person not employed by
OAH. Md. Code Ann., State Gov't § 10-205 (Supp. 2006). In 2009, OAH
received 45,186 new cases. Caseload statistics for 2009 are included in
Attachment 1.

1.

Statistics for Special Education Hearings and

Mediations
In 2009, OAH conducted an average of 3 special education due process
hearings per month resulting in 32 written special education decisions. There
were, however, 251 hearing requests received and the majority of those were
scheduled for hearings. Most of those hearing requests were either withdrawn,
disposed of via motions or the case settled prior to the hearing date.
It is noteworthy that 257 special education mediation requests were made
in 2009, which resulted in an average of 21 mediations being scheduled each
month. Of those.257 mediation requests, 117 were actually conducted, resulting
in a 68% successful mediation rate.
OAH also conducts mediations in Patient's Bill of Rights, Health Care
Matters, Environment and Boat Excise Tax cases. OAH settled 62% of the total
number of mediation/settlement conferences that were conducted in 2009.

2.

Satellite Office and Outlying Hearing Locations

Although the Administrative Law Building in Hunt Valley is OAH's
headquarters, AUs conduct less than 30% of its hearings at this location. The
remainder of the hearings are held at various locations around the State,
including private hospitals and nursing homes. Other hearings are held in
government facilities such as courthouses and agency offices. The hearing space
at Wheaton Plaza in Montgomery County continues to receive nearly maximum
use.
OAH also has an arrangement with DLLR's Unemployment Insurance
Hearing Unit with regard to sharing hearing space at various locations
throughout the State. Currently, OAH shares hearing space with the
Unemployment Insurance office in Hunt Valley and Cumberland.
One AU is assigned to OAH's Salisbury office and both satellite offices are
fully integrated with the Hunt Valley OAH headquarters through OAH's network.
A team leader assigned to Hunt Valley provides oversight and assistance for the
Salisbury satellite office.
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3.

Teleworking

In 2009, 51 AUs and 3 OAH employees teleworked for a total of 5,485
hours. AUs also work at home, in between and/or after traveling to their
dockets.
In addition to OAH's telework initiative, AUs are encouraged to establish
remote access to OAH though the Internet using their assigned OAH laptop
computers or through their home computers. At the end of 2009, those AUs
who had established remote access to OAH were eligible to telework and/or
work-at-home under OAH's policies regulating both of those programs.
Allowing AUs to telework and work-at-home has created operational
efficiencies in that AUs' travel time is reduced and AUs are able to focus on
decision writing with fewer interruptions and distractions. There is also a savings
on fuel, mileage reimbursement, wear and tear on State vehicles as well as
having a positive impact on Maryland's roads and the environment.

4.

LegislationAffecting OAH

Few legislative initiatives passed by the General Assembly in the 2009
legislative session will have much, if any, impact on OAH. Some of this legislation
may generate additional hearings for OAH and others expand the types of
remedies that may be considered in various cases. Unfortunately, one bill
removed hearing authority from the OAH.

Teen Driving Safety
Senate Bill 265/ House Bill 303 enhance the restrictions of Maryland's GDL
system. Under the bills, MVA is prohibited from issuing: a provisional license to
anyone younger than 16 years, 6 months, or within 9 months of being convicted
or granted probation before judgment for a moving violation; or a driver's license
to anyone younger than 18, or within 18 months of either the granting of
probation before judgment for a moving violation or the imposition of a
provisional driver's license restriction, or from the date of restoration of a
provisional license that has been cancelled.
For an individual younger than 18 who held a provisional license on the date of a
violation for which the individual was convicted or granted probation before
judgment, MVA may: for a second offense, suspend the driver's license for 30
days and impose an education and employment only restriction for 90 days
following the suspension; for a third offense, suspend the license for up to 180
days, require the driver to attend a young driver improvement program, and
impose an education and employment only restriction for 180 days following the
suspension; and for a fourth or subsequent offense, revoke the license for at
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least 180 days and require the driver to apply for reinstatement of the revoked
license, including retaking and passing the skills and driving examinations.

Special Police Commissions
House Bill 550 requires the Secretary of State Police, on completion of an
investigation of an applicant for a special police commission, to notify the
applicant of the final decision as to whether to recommend to the Governor the
denial or the granting of the application. A person aggrieved by a final decision
of the Secretary to recommend a denial of an application may take an appeal as
a contested case in accordance with provisions of the Administrative Procedure
Act governing contested cases. The bill requires the Secretary to include the final
disposition of an appeal in recommendations made to the Governor relating to
special police commission applications.

Elevator Inspections
House Bill 613 (Ch. 145) establishes that State inspectors conduct final
inspections of all new elevators prior to initial certification; final inspections of
modernized or altered elevators; investigations of accidents and complaints;
follow-up inspections to confirm corrective action; comprehensive five-year
inspections; and quality control monitoring of inspections conducted by thirdparty elevator inspectors. Elevators owned by units of State or local government
may be certified either by the State or by their owners. Other elevator owners in
the State must hire qualified third-party elevator inspectors to conduct annual
safety inspections to ensure that the elevator complies with the State safety
code and other regulations adopted by the Commissioner of Labor and Industry.
Except for minor violations that do not affect health or safety, the commissioner
must issue a citation to an elevator owner if an elevator has violated the safety
code or other regulation within the past six months. The commissioner may
establish regulations for the issuance of a warning notice instead of a citation for
a de minimu5violation that has no direct effect on heath or safety.
The commissioner may delegate to the Office of Administrative Hearings the
authority to hold a hearing and issue a proposed finding of fact, conclusion of
law, or a proposed or final order. An administrative law judge's decision becomes
a final order of the commissioner unless, within 15 days of the issuance of a
proposed decision, the commissioner or owner requests a review of the decision.
After review of the proposed order, the commissioner may issue a final
administrative order. Individuals who violate the safety code or an adopted
regulation may be fined up to $5,000 per unit. The amount of the penalty is
determined based on the gravity of the violation, the owner's good faith, and the
owner's history of violations. Fines may be doubled for willful or habitual
violators. If the violation is not corrected within 10 days, the commissioner may
impose a civil penalty of up to $1,000 for each day a violation continues.
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Misclassification of Employees as Independent Contractors
Senate Bill 909 provides that, in the construction services and landscaping
services industries, an employer may not fail to properly classify an individual
who performs work for remuneration paid by the employer. For purposes of
enforcement of the labor law, which includes wage protections for minimum
wage, living wage, and overtime work, work performed by an individual is
presumed to create an employer-employee relationship unless the individual is
specifically exempt under the bill or is an independent contractor as determined
by a test (the ABCtest) specified in the bill.
The Commissionerof Labor and Industry is authorized to enter a place of
business or work site to observe work, interview individuals, and copy records
and has general authority to investigate as necessaryto determine compliance
with the labor laws. An employer in violation of failing to properly classify an
individual as an employee shall be issued a citation and have an opportunity for a
hearing.

The Commissioner has the burden of proof to show that the employer has
knowingly failed to properly classify an individual as an employee. The
commissioner shall consider, as strong evidence, that the employer did not
knowingly fail to properly classify an individual where the employer (1) sought
and obtained evidence that the individual is an exempt person or, as an
independent contractor, withholds reports, and remits payroll taxes on behalf of
all individuals working for the independent contractor, pays unemployment
insurance, and maintains workers' compensation insurance; or (2) classifies all
workers who perform the same or substantially the same tasks for the employer
as independent contractors and has received a determination from the Internal
Revenue Service that the individual or a worker who performs the same or
substantially the same tasks is the individual as an independent contractor.
If the employer requests a hearing, the commissioner is required to delegate to
the Office of Administrative Hearings the authority to hold the hearing; a decision
of the office is a final order of the commissioner. An aggrieved party may appeal.
An employer found in violation is required to, within 45 days of the final order, to
pay restitution to any individual not properly classified and to otherwise come into
compliance with all applicable labor laws, including those related to income tax
withholder, unemployment insurance, workers' compensation, and wage laws. An
employer who did not knowingly fail to classify an individual as an employee may
not be assesseda civil penalty, unless the employer fails to timely comply with a
final order. An employer who knowingly fails to classify an individual as an
employee is subject to a civil penalty of up to $5,000 for each employee. Harsher
penalties may be assessed on the employer with a previous violation. If a final
order has been issued, the individual may not bring a civil action against the
employer.
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Environmental Standing
Senate Bill 1065/ House Bill 1569
Generally, a party to a civil action must be authorized to participate in the action,
either by statute or by having common law "standing." Standing means that a
party has a sufficient stake in a controversy to be able to obtain judicial resolution
of that controversy.
Maryland law limited standing to those who were "aggrieved" by the agency
decision. "Aggrievement" has been defined by court decisions to mean that the
plaintiff has a specific interest or property right that has been affected by the
disputed action or decision in a way that is different from the effect on the
general public. With respect to cases involving challenges to specific types of
permits, Maryland courts have defined "aggrievement" to mean the ownership of
property either adjacent to, or within sight or sound range of the property that is
the subject of the complaint.
The Court of Appeals has held that associations and organizations lacked
standing to sue where it had no property interest of its own, distinct from that of
its individual members. In Medical Waste Ass/7, v, Maryland Waste Coalition, 327
Md 596 (1992), the Court of Appeals stated that if an individual or organization
was seeking to redress a public wrong, the individual or organization had no
standing unless the wrong suffered was different in character and kind from that
suffered by the general public. Senate Bill 1065/ House Bill 1569 expanded
standing for individuals and associations and organizations in bringing challenges
related to a license to dredge and fill on State wetlands, and permits issued under
the Environment Article pertaining to ambient air quality control,
landfills/incinerators, discharge pollutants, structures used for sewage sludge
storage or distribution, controlled hazardous substance facilities, hazardous
materials facilities, low-level nuclear waste facilities, water appropriation and use,
nontidal wetlands, gas and oil drilling, surface mining, and private wetlands.
Federal standing is also provided to persons to participate in certain buffer zone
variance actions in the Chesapeakeand Atlantic Coastal Bays Critical Area.
The bills provide that the federal tests for standing shall be used to determine
whether a party may contest a determination by MDE or Board of Public Works
(BPW) when making determinations on the issuance, denial, renewal, or revision
of the covered permits and license.
A person, including associationsand organizations, may request judicial review of
a determination if the person meets the threshold standing requirements under
federal law and participated in a public participation process through the
submission of oral or written comments. In order to streamline the process by
which the covered permits and license are challenged, the bills prohibit the
covered permits and license from being challenged in a contested case process,
and instead provide for judicial review on the administrative record.
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Petitions for judicial review must be filed with the circuit court for the county
where the application for the permit or license states that the proposed activity
will occur. Judicial review is limited to an administrative record and objections
raised during the public comment period, with limited exceptions. A petition for
judicial review shall be filed and conducted in accordance with the Maryland Rules
of Civil Procedure.
The bills specify what materials constitute an administrative record for purposes
of judicial review, and require MDE or BPW to make certain materials from the
administrative record available when the department issues a draft permit or
tentative determination. MDE or BPW are required to extend any public comment
period by 60 days upon request.
OAH's Legislative Liaison, AU Wayne Brooks, who reviews, monitors and
testifies on all proposed legislation that affects OAH, also serves as OAH's Deputy
Director of Operations, responsible for assisting with the daily operation of OAH
and OAH's Public Information Act Officer, responsible for handling all PIA
requests in a timely manner; and he is regularly scheduled to hear cases as an
AU.

C.

Quality Assurance (QA)

OAH's Quality Assurance Division:
•
oversees the quality of written decisions
•
has primary responsibility for the hiring of ALJs and other legal staff
•
trains new ALJs
•
offers mandatory monthly judicial education for ALJs, paralegals and staff attorneys
and out-of-office training programs
•
oversees OAH's library
•
maintains decision and hearing notice boilerplates, Time Frame matrix, Bench
Manuals and Case Digests
•
supervises staff attorneys, paralegals, librarian and management associate
•
is responsible for OAH's Speaker's Bureau

A major focus of QA continues to be the evaluation of AUs' performance,
which is required by DBM's Performance, Planning and Evaluation Program. QA
is responsible for rating all AUs on their Presence at Hearings and Written
Expression. The evaluations are conducted bi-annually and are useful for
identifying AUs who might benefit from additional training and support.

18

In 2009, the QA Division worked with DLLR-UI and developed training
programs so that the AUs were able to absorb this additional caseload as quickly
as possible.
QA is also responsible for training new AUs and for the ongoing
continuing education of the AU staff. In January, two new AUs were hired.
The training regime for new AUs provides for the assignment of an
experienced AU to serve as a mentor for each new AU, who can then assist QA
in providing support to the new AU and also report to QA on the new AU's
progress. New AUs observe experienced AUs conduct hearings in a specific
subject area before being observed themselves. New AUs rotate through the
major subject areas for approximately six months, after which they are released
to conduct the full range of hearings independently.
QA conducts mandatory monthly training for the entire AU staff, as well
as the paralegals and staff attorneys. In addition, QA selects appropriate judicial
and special education training programs for AUs to attend.
OAH's computer technology has enabled AUs to share their work,
including decisions, e-mail each other and outside parties, utilize centralized
research tools and use on-line research products. In addition, QA is providing
valuable support to the AU staff and increasing efficiency by maintaining
boilerplates, time frames, bench manuals and case digests on OAH's network.

1.

Library

Decisions written since 1999 are available on OAH's network and can be
found electronically by OAH staff. Signed hard copies are also available in the
library. Due to the privileged and confidential nature of many of the decisions
rendered by the OAH, a Public Information Act request must be submitted to
determine if the decision can be reviewed by a member of the public.
OAH library staff provides research assistance to all OAH employees, as
well as to the public. The librarian receives several inquiries from the public daily
about OAH decisions and general Maryland law information. News about the
OAH and relevant developments in administrative law are gathered and
distributed electronically by library staff.
Under the direction of QA, the library provides a print collection developed
to assist OAH staff, State agencies, the bar and citizens. Each AU and legal staff
member also has access to Westlaw and other online legal research services. QA
continues to expand its electronic offerings in addition to maintaining printed
material.
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In support of our commitment to provide legal research services to all
OAH visitors, the library now offers two public computer terminals and wireless
access to the Internet. The addition of this service allows state employees,
lawyers and others to check email and do research during time spent at the
OAH.

2.

Alternative Dispute Resolution. (ADR)

OAH, once again, received a grant from the Mediation and
Conflict Resolution Office (MACRO), which is under the auspices of the Maryland
Judiciary, to host a 40-hour mediation training session.
These training sessions are extremely successful and:
• are attended by employees from various State agencies including the OAG, DBM, DHR
and DPSCS
• include OAH's newest ALJs and staff attorneys who have not had mediation training
• prepare agency employees to resolve disputes at the agency level or consider mediation in
cases where an appeal has been filed with OAH
• certify that each participant "has successfully completed a minimum of 40 hours of
mediation training including areas specified in Maryland Rule 17-106"

ADR is extremely beneficial because it includes a number of procedures
that are designed to simplify and expedite the resolution of controversies without
the need for a hearing or trial.
ADR:
•
•
•
•
•
•

Generally refers to any procedure that utilizes the services of a neutral party to assist in
reaching an agreement
Avoids the expense, delay and uncertainty of litigation
Provides a forum for the parties to work toward a voluntary, consensual agreement, as
opposed to having an ALJ or other authority decide the outcome of the case
Includes mediation and settlement conferences, which OAH utilizes frequently
Encourages and improves communication between the parties
Is used in OAH's mediation program for Special Education appeals which is a prime
example of the benefits of the mediation process. OAH settled 68% of the Special

Education cases mediated in 2008.

3.

Speaker's Bureau

QA is also responsible for authorizing requests made to the Speaker's
Bureau and assigning AUs.
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N.C~
OAH was pleased to provide assistance to the DLLR-UI to work to alleviate
the backlog of cases that have developed as a result of the weakened economy.
In 2009, OAH conducted 1,146 UI hearings with a timeliness rating of 99.39%.
The OAH stands ready to assist each agency in any way that is appropriate.
The OAH continued to meet and work with the MVA in 2009 on the
Automation of Operations project. The MVA and OAH Automation of Operations
project is a large collaborative effort which will result in the electronic retrieval
and transmittal of MVA hearing requests and case documents to the OAH. In
addition to the important benefits of eliminating the need to courier paper
documents between the two agencies on a daily basis, this web retrieval system
will allow Licensee's driving records to be automatically updated following the
conclusion of an OAH MVA hearing. This is a significant undertaking between
the OAH and MVA and we look forward to its implementation in the upcoming
year.
OAH will continue to work in 2009 to further improve the administrative
hearing process. CAU Dewberry looks forward to working with Governor
O'Malley and his cabinet in the upcoming year as he continue to ensure that the
citizens of Maryland receive fair and timely hearings and remains committed to
saving the State funds during these difficult fiscal times.
CAU Dewberry realizes the importance of maintaining open
communication with the agencies for which hearings are conducted. OAH
remains grateful for the support, hard work and dedication of its employees and
the guidance that it receives from the Advisory Council. CAU Dewberry
recognizes that State employees have had to deal with significant financial
hardship and he appreciates the extraordinary efforts of each of OAH's
employees.
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CALENDAR YEAR 2009 - TOTALS
CASELOAD FLOW

II

JAN

FEB

MAR

APR

MAY

JUNE

JULY

AUG

SEPT

OCT

NOV

DEC

II TOTALS I ~

I. CASES CARRIED OVER
FROM PREVIOUS MONTH

6930

6353

6299

6814

7005

7113

7049

6433

6007

6268

6420

6556

II. NEW CASES RECEIVED
A. Complete Cases
B. Untimely Cases
C. Incomplete Cases*
D. Fee Payments*
E. Mediations
F. Due Process - Special Ed

2973
71
19
1257
22
18

3414
82
22
1459
20
21

4319
78
18
1568
17
22

4284
117
26
1664
19
19

3815
110
18
1638
23
24

3993
86
20
1355
36
31

3616
62
28
1312
34
23

3181
102
18
1670
34
29

3628
96
18
1710
9
15

3867
96
17
1937
18
18

3129
82
9
1526
16
19

3400
77
13
1882
9
12

43619
1059
226
18978
257
251

3084

3537

4436

4439

3972

4146

3735

3346

3748

3999

3246

3498

45186

2004
4
3
117
23
6
13
11
738
301
138
1227
4585

1891
4
3
138
16
11
5
12
551
282
118
1311
4342

2075
3
1
100
21
1
7
10
737
297
94
1359
4705

2516
3
2
102
10
1
9
18
755
289
152
1283
5140

2317
5
3
105
17
5
14
14
661
248
162
1166
4717

2429
1
1
119
25
2
11
24
729
282
149
1257
5029

2467
4
5
151
15
3
17
13
770
256
197
1439
5337

2057
3
0
104
25
7
16
18
798
245
132
1265
4670

1953
2
0
84
22
5
15
6
593
271
100
1243
4294

2139
2
1
61
29
6
6
16
642
325
129
1317
4673

1699
6
0
64
22
7
7
32
507
309
86
1226
3965

1867
2
2
50
19
3
3
16
683
291
142
1363
4441

25414
39
21
1195
244
57
123
190
8164
3396
1599
15456
55898

203
1952
2
191
4
58
3
1248

199
1873
3
211
8
58
2
1237

236
1984
4
226
5
63
3
1400

239
2454
0
216
4
97
2
1236

230
2280
5
147
8
86
3
1105

279
2382
4
219
6
69
2
1249

270
0
2484
158
5
47
4
1383

252
3
1981
191
5
86
6
1248

271
3
1810
169
6
72
4
1152

270
0
2009
193
10
66
2
1297

207
4
1565
179
6
70
3
1076

226
4
1838
187
3
56
2
1416

2882
12939
11705
2287
70
828
36
15047

3661

3591

3921

4248

3864

4210

4351

3772

3487

3847

3110

3732

45794

6353

6299

6814

7005

7113

7049

6433

6007

6268

6420

6556

6322

TOTAL RECEIVED
III. CASES SCHEDULED
A. Heard in Full
B. Special Ed Heard in Full
C. Record Review
D. Hearing Continued
E. PHC Heard
F. Motion Heard
G. Mediation Heard
H. SC Heard
I. Postponed
J. Default
K. Failed to Appear (MVA)
L. Scheduled but not Heard
TOTAL SCHEDULED
IV. DISPOSITIONS
A. Decisions
B. Bench Decisions
C. Special Ed Decisions
D. Defaults
E. Untimely
F. Untimely (MVA Only)
F. Not Settled(MSDE-MED)
G. Withdrawn/Settled/
CancelledlDismissedl
Reinstated/Duplicate
TOTAL DISPOSITIONS
V. CASES CARRIED OVER TO
THE FOLLOWING MONTH

-.

* Incomplete and Fee cases are not calculated in "TOTAL Received".

