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FOURTH ANNUAL REPORT
OF THE

OPEN MEETINGS COMPLIANCE BOARD

Pursuant to §10-502.4(e) of the State Government Article, the Board submits this annual
report, covering the period July 1, 1995, through June 30, 1996.

I
Activities of the Board
A. Financial and Support Activities

No funds were specifically appropriated for the Compliance Board in the Budget Bill for
fiscal year 1996. Although the Governor has indicated a willingness to make funds available to
defray the necessary expenses of the Board, during fiscal year 1996 no such funds were expended.
The Attorney General's Office has borne the incidental costs of copying and mailing Board-related
documents. The Board is grateful to the Attorney General's Office for this assistance.

Indeed, the Board wishes to acknowledge more generally the ongoing support of the
Attorney General's Office, especially the informed and dedicated involvement of Jack Schwartz,

Chief Counsel for Opinions and Advice, who was the author of the invaluable Open Meetings Act

Manual (2d ed. 1995) and who has provided the Board with essential advice and guidance. In
addition, all of the recordkeeping and other clerical and administrative support for the Board are
provided by Ms. Kathleen Izdebski, of the Opinions and Advice Division of the Attorney
General's Office. The cost to the Board would have been significant had it been required to obtain
these support services elsewhere.

With the assistance of Mr. Schwartz and Ms. Izdebski, the Board has prepared an updated
topical index and citator for its opinions. These are attached as appendices to this report. We
believe that these research aids will be of benefit to those who work with the Act, and we shall
continue to issue updates periodically.




B. Complaints and Opinions

From July 1, 1995 through June 30, 1996, the Compliance Board received fifteen
complaints alleging violations of the Open Meetings Act. Some of the complaints alleged more
than one violation; in two instances, two individuals complained separately about the same alleged
violations.

Table 1 below indicates that, for the first time, journalists were the majority of

complainants.
TYPE OF COMPLAINANTS
Type Number |
Citizens 5
Government Officials 2
Journalists 8
Table 1

More complaints involved public bodies in municipalities than in other levels of government, as
Table 2 indicates. As the Board has noted in the past, this fact is unsurprising, because there are
several times as many municipalities as counties in Maryland.

COMPLAINTS BY TYPE OF PUBLIC BODY
Public Body Number
State 0
" County’ 4
School Board %
Municipality i
Table 2

! One of the complaints involved Baltimore City, which we categorized as a county for this tabulation.
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During the reporting period, the Board issued fourteen opinions.> In five of these
opinions, the Board found one or more violations of the Act. Table 3 below indicates the types
of violations found.

TYPES OF VIOLATIONS
Type Number
| Unlawful closing 3
Improper restrictions on videotaping 1
Improper minutes 1
Table 3

The violations involved both county and municipal public bodies, as Table 4 indicates.

VIOLATIONS BY TYPES OF PUBLIC BODY

Public Body Number
State ' 0
County 2
School Boards 2
Municipality 3

Table 4

Considering the many hundreds of public bodies in Maryland, and therefore the many
thousands of meetings that took place during the reporting period, both the number of complaints
and the number of violations found seem to the Compliance Board to be relatively low. Although
it is impossible to estimate the incidence of unreported violations, the Compliance Board believes
that the low numbers of known violations reflects overall compliance with the law by public
bodies at all levels of government. This conclusion is further supported by the fact that only a

/' handful of Open Meetings Act issues have been brought to court.

2 One of the opinions concerned complaints that had been filed during the prior fiscal year.
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The Act calls upon us to discuss in particular "complaints concerning the reasonableness
of the notice provided for meetings." §10-502.4(e)(2)(iii). Notice issues have not been a focus
of complaints, probably because the Act is quite flexible in allowing a range of notice methods.
That is, the Act allows notice to be given by "any ... reasonable method," including posting at
a public location near the site of the meeting. Thus, the General Assembly left considerable
discretion to each public body as to the method of public notice. As long as a public body posts
the notice or takes one of the other steps set out in the law in a timely manner, the Board will not
find a violation of the notice requirement.> In one opinion issued this past year, the Board
provided guidance to public bodies desiring to use cable television as a method of notice.

The Act also calls on the Board to discuss "the impact on State and local governments of
the provision of §10-502(h)(2) of this article, including a discussion of how the affected entities
had adhered to requirements of this subtitle." In §10-502(h)(2), the General Assembly extended
the definition of "public body" to include "any multimember board, commission, or committee
appointed by the Governor or the chief executive authority of a political subdivision of the State,
if the entity includes in its membership at least 2 individuals not employed by the State or a
political subdivision of the State." This provision originally carried a "sunset" date of June 30,
1994.

The Board received no complaints that an entity covered by this extended definition of
"public body" had violated the Act. Again, although the Board cannot know of violations that are
not brought to its attention, the dearth of complaints in this regard suggests that these public
bodies have recognized their obligations and are complying.

As the Board recommended in its first annual report, the General Assembly has eliminated
the sunset date for this provision. Chapter 473 of the Laws of Maryland 1994.

* In addition, the notice requirements of the Act, like the rest of the Act, are entirely inapplicable to an
"executive function."




II
Recommendations

The Compliance Board is to report annually “"any recommendations for improvements to
the provisions" of the Act. §10-502.4(e)(2)(v). The Compliance Board has but one specific
recommendation this year: to eliminate §10-502.4(e)(2)(v)-

As noted above, this provision requires every annual report of the Board to discuss “the
impact on State and local governments of the provisions of §10-502(h)(2) of this Article, including
a discussion of how the affected entities have adhered to the requirements of this subtitle." The
provision referred to is the one that extended the definition of "public body" to include certain

citizen advisory panels.

In all likelihood, the Compliance Board's duty to discuss this provision in its annual report
was linked to the sunset provision. The General Assembly wished to ensure that it would have
information enabling it to make a judgment about extending or eliminating the sunset provision.
Now that the General Assembly in fact has eliminated the sunset provision, there appears to be
no sound reason for requiring a discussion of the issue annually. Should some particular
occurrence in the future merit discussion in an annual report, the Compliance Board will do so.

But an annual, required recitation serves no purpose.

In the Board's second annual report, we indicated an intention to propose an amendment
transforming the "executive function" exclusion from the Act into an exception. However, we
were unable to develop a consensus in support of this idea; some local government officials argued
persuasively about the burden that this change would impose, particularly on very small

jurisdictions. The Compliance Board will continue its effort to explore how this troublesome

aspect of the Act can be reformed.




ATTACHMENT A
OPEN MEETINGS COMPLIANCE BOARD

TOPICAL INDEX

Opinions from July 1, 1992 ~ June 30, 1996

CLOSED SESSION DECISIONS

The Act does not prohibit the taking of final action in closed session = 94-5

CLOSED SESSION PROCEDURES

Topic to be discussed at closed session must be included in
statement prior to closed session

Oral discussion of basis for closing session, later recorded in
minutes, does not satisfy requirement for written statement
prior to closed session 92-4, 92-5

Impromptu hallway meeting is subject to all procedural
requirements for a closed session

"Reason" for closing session, to be included in written statement,
must go beyond uninformative boilerplate

Written statement prior to closed session need not identify
anticipated participants in closed session

Exception that is not cited by public body in written statement prior
to closed session may not be asserted subsequently as
justification for closing the session 93-11, 94-5, 94-7

Vote at one meeting to close the next is impermissible




Open Meetings Compliance Board Topical Index

COMPLIANCE BOARD

Compliance Board is not able to resolve disputed issues of fact

EXCEPTIONS PERMITTING CLOSED SESSIONS
Business Relocation

Proposal by business entity to move from one site to another within
the State falls within §10-508(@)4) ............... ... 93-3

Examinations

Discussion of electrician's examination, as part of process for
obtaining a certificate of registration, falls within exception for
certain examinations, §10-508(a)(11), including licensing
SPITALTIEI i S b T, B ) U8 T T T L U LT 92-4

Legal advice

Advice from town attorney on individual compliance with ethics
law falls within exception for advice from counsel, §10-
DOEYTWN, o . WP . T = D, TS Ul T 92-1

Legal advice exception permits participation in closed session by
non-lawyer who supplies information pertinent to counsel's
formulation of legal advice, but does not permit discussion on
topics beyond the rendering of that advice . ... .. 92-1, 93-11, 95-2

Legal advice exception may not be invoked to hear report from
non-lawyer about counsel's advice; counsel must be present
.............................. 93-6, 94-5, 94-7, 95-2

Legal advice exception does not apply merely because topic of
diseuggion®has lepal ramificatiGns s . . .« . .. - . % .Y WL 93-11




Open Meetings Compliance Board Topical Index

Legal advice exception does not extend to policy deliberation or any
other aspect of legislative process . ................. 95-11

Legal advice exception applies even if advice effectively determines
public body’s decisions .. ... .. 96-6, 96-7

Litigation
Litigation exception, §10-508(a)(8), applies to discussion about
pending or potential litigation, including settlement options,

whether public body would be plaintiff or defendant . ...... 94-1

Litigation exception does not apply to discussion of underlying
policy issue not directly related to litigation . ............ 94-1

Litigation exception may be invoked even if counsel is not present

......................................... 94-5
Other law
Public body may invoke “other law" exception, §10-508(a)(13), to
avert disclosure of document subject to attorney-client
Priileger WIS L1 . L onk TR e L S e e b 94-5
Personnel |
Within the exception - discussion of:
Town manager's job description and employment status .. ... ... 92-1
Status of specific county employees in the event of transfer to city's
sdiction “ © M an 50 SR SR LR SRRt ¢ e 93-11
Need for specific employee to obtain a license . .. ........... 94-5
Raises and promotions for specific employees . ............. 94-5
4 Creation of new position linked to a specific employee . ........ 94-5

Hiring of specific individual . .......... ... ..o 94-5




Open Meetings Compliance Board Topical Index

Qutside the exception - discussion of:

Fringgibenafiis for a.classof'employees .. ... 0 L . . 4 8. ... 94-5
Fay e STIENAPOlICY Ra W, . 7 " Medmye 3 Il R e S, 94-5
Policy on renewal of employees' contracts . ............... 94-5
Attendantce daTeception-and mecting . . L . LoL L 0o 00l oL L 94-5
Procurement of call forwarding service for an employee ... ... .. 94-5
Rserving spagesatpolice deademy ». . 4. . 1te o4 0 R B 94-5
Liguersservict-atah gffivial dinner- ™, . . &% . 4 LN LG8 E L 94-5
Procurement

Discussion of strategy for project to be put out to bid falls within
precurement exception, §10-508(@)(14) .. .. .« ;. o0 .0 o n s 94-5

Property acquisition

Discussion of sale of vehicles and acquisition of new ones does not
fall within property acquisition exception, §10-508(a)(3) .... 94-5

Public Security

Discussion of procedures for handling petty cash does not fall
within the public security exception, §10-508(a)(10) ....... 94-5

A-4




Open Meetings Compliance Board Topical Index

EXECUTIVE FUNCTION

Within the exclusion and therefore not covered by the Act:

Meeting conducted by county commissioners with board of non-
profit hospital, when commissioners have oversight
responsibility over hospital . . . . ..o

Work session of municipal planning COmmission . . ...........

Discussion by regulatory board of complaint against electrician

Discussion by county commissioners in code home rule county of
effect of cuts in State aid to counties . . ... ..o c o

Discussion by county commissioners confined to matters of
budgetary administration and not involving proposal to amend
BRAEEY . ... o B e D e e e e e g oy e

Hearing by municipal ethics commission on complaint of alleged
Ehics VIOIRIBN < 5. foow oo o GBS o s B e ek e e e -

Evaluation by board of education of school superintendent .. ... .

Designation by board of education of acting school superintendent

.........................................

Discussion by city council related to contract enforcement * o gy

Discussion by city council of matter within administrative
responsibility of the mayor . ...

Implementation by town council of existing leave policy . .......




Open Meetings Compliance Board Topical Index

Qutside the exclusion and therefore covered by the Act:

Discussion by special tax district board of potential petition drive .. 94-7

Discussion of attendees' desire to address publicbody . ........ 95-2

Discussion, of, contractlamendment™, # 5", Ml L LT R 0L L e 95-5
LEGISLATIVE FUNCTION

Entire process by which City Council considers ordinance,
including briefing about the ordinance, falls within legislative
function and therefore is subjecttothe Act. . .. ... ....... 93-6

Making an appointment, as distinct from approving one, falls
ollisidemEaislalivE N IRCHONT, ... . ST PP oeld FIS . vl gl 95-5

LICENSING MATTERS

Regulatory body's conduct of occupational licensing examination,
even if within executive function, nevertheless subject to act as
RArt e ihie Drocess Of oeantine Allicerse Ur. 2 . L L VL R 92-4

"MEETING"

When quorum of public body attends meeting of an entity that is
not a public body, applicability of Act depends on whether
public body is itself considering public business . . 92-2, 94-9, 95-10

Information-gathering at the earliest stages of policy formulation is
part of the consideration of public business and therefore is a

meeting
................. bre 500 s ol . A 98989 S5FY

Informal gathering before a meeting or during a break is
permissible so long as no discussion occurs about meeting
PUEIE R kil o b ORTE . SR of A A 94-6, 95-6




Open Meetings Compliance Board Topical Index

Act does not apply to discussions among members of a public body

ifing quorum ispresent. i3 0 T e . s 94-8, 94-10, 96-1
Act does not apply to an official’s discussion of personal matters
with cOlleapues =% % 1 = v, e« - ok Wl A SR G 95-7
MINUTES

Closed session statement

Level of detail in statement need not compromise goals of
confidentiality that led to session’s being closed in the first
place ) . S e O e R e e 92-5, 94-5, 95-1

While “"topics of discussion" disclosed in minutes of next open
session would ordinarily be the same as “topics to be
discussed" in written statement prior to closed session, nothing
in the Act prevents a public body from discussing less than it
RTRGADATCH ot « B . o005 - SEaet |- UL LB e 93-9

Statement that fails to cite authority for closing a session or to list
the topic of discussion and the persons present violates the Act

......................................... 94-2
Contents
Minutes must reflect item of business conducted . ............ 94-2
Act does not prescribe precise method by which minutes are
prepared oramended ........... .. 0o 94-2
Minutes must reflect specific statutory authority for closing a
BERRIOn . g J01- Lo b, e Ll el S L S AR e . 94-5
Minutes summarizing topics discussed and actions taken at closed
session need not disclose confidential information . ........ 95-1

Minutes must reflect any dissent from a public body’s action . . ... 96-2

A-T




Open Meetings Compliance Board Topical Index

NOTICE REQUIREMENTS

If public is told of the practice, notice through posting in a single
loeation complgeFwitlisthe Act wwr=. 20" Lk A2, Jecds 92-3, 93-4

Notice need not describe particular agenda items that are expected
jo be digelissediat meBiings = .= .. . ... .. e 92-5, 94-4, 95-1

Announcement of future meeting at open meeting attended by press
is a "reasonable method" of publicnotice .............. 93-5

Public body is accountable for staff's clerical error resulting in
faillie (CXpost naficed . % - o gL . . i L el 93-8

One-time publication of schedule of anticipated meeting times, if
coupled with posted notice of each meeting, complies with the
O e Ny B e Ay N e, PR B 94-4

Notice on cable television is permissible if a written notice is
available and if public is advised about use of cable for notice

......................................... 96-5
OPEN SESSION REQUIREMENT
Act does not regulate the manner in which a public body makes
dECistoNE"at AN open SESSION. . . L S LG L L L e 92-5
Session of county council held without notice and in an unusual
meeting place violated open session requirement, even if a
member of the public who happened upon the session would
hals e an iRl § . S W% T g 0 e e e . o f 93-8
If a matter is required to be discussed in open session, every aspect
of the discussion, from beginning to end, must be in open
edisiony o g R e R 2% A PN, 94-5, 96-3, 96-4
Open meeting must be conducted in a manner that, as a practical
matter, /dossnotextiude public & w5 . SR AL £ 94-6, 96-4

A-8




Open Meetings Compliance Board Topical Index

Rule prohibiting member of the public from videotaping other
attendees violatesthe ACt . . . .. .o it i 95-9
PUBLIC BODY

Board of directors of a private, non-profit hospital is not a public
[5TSTCTYS I T A i T R . D IEER R L 92-2

Employee of school board and his staff are not a public body .. ... 92-2

Meetings between municipal officials and individual members of
city council do not involve a publicbody . . .. ... 93-6

County department heads and county commissioners in a county in
which commissioners are executive head of county government
comprise the equivalent of the Governor's cabinet and _
therefore are not a public body when they meet . . . ....... 93-10

Comnmittees comprising town residents appointed by resolution of
city council are public bodies; subcommittees of these
CHINBIIEES AIEMOT ~ e o 0% oo pe oBIB R, 2R L L L 08 e 94-4

QUASI-LEGISLATIVE FUNCTION

Budget preparation process, including earliest stages of information-

gathering, is a quasi-legislative function subject to the Act . . .. 93-8

SCOPE OF ACT

Activity by public body that falls within none of the defined

functions is covered by the Act .. .......... 94-7, 94-10, 95-2
ZONING MATTERS
Zoning does not include planning for purposes offiiievdet = gel. . .. 92-3

)




ATTACHMENT B

STATE GOVERNMENT ARTICLE
Section Opinion No.

10-501. Legislative Policy
10-501(a)91)
10-501(a)(2)(i1)
10-501(b)
10-501(b)(1)

10-502. Definitions

10-502

10-502(b)

10-502(d)

10-502(d)(1)

10-502(d)(1)(i)

10-502(d)(2)




STATE GOVERNMENT ARTICLE

Section Opinion No. Page No.
10-502(e) Cht: SRR o S e T P 4
O5-7 P s P90 TR b e S 0T IS 3

OSCoap eI L= s PO Y TOR T 3

GUAET N A6 R P ol e %)

10-502(f) Gl L o AT 3
0520 1 Te w4 TN e 3

D= S L g W B W 2

Q4S8 1.0 ol YO . LTI 2

R e TS e e U TR 2,

10-502(f)(1) S6-%" S g 3Tt L T 3
ORI TSR ad B 1 ok e TR ] 5

98=6 R L owa M T i T ] el 3

10-502(£)(2) LT AN T e Sl e T R 4
S O P ikt b A B 3

10-502(g) 9Gs5" . 8. et 1% B LY i
96-3 mal . T N RS |

PGl a0 d T o Sty R 3

Q6P (0) % MANAREIIEE " = Y 2

S T S T T £ 3

056 1 e o L =N IR e 2

It th o] o) 15 ol ' e A 2

OSEL PNy ¥ 07 0N =t 11 S P 2

OS5 . . a2 B . o5 " 2

5751 Nl MG OIS Mo e e Il

OBOL %0 1 .t o TR =L AN 2

(OF: Lt TR | S ! 3

O4=08 Tk - % IR bl T 3

OB<GTR 1\ Lt TR W AT 2,

SR R SRS TL 1 e S 4

(OE]1* sory AN N LT L ICS S o 2

220 R. B B 52w Ay 2

0727, 4\ n N " AR | " e 2
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STATE GOVERNMENT ARTICLE

Section Opinion No. Page No.
10-502(h) O S e SR R et (I 1
CulOma & % | ot AR LAAE & o™ do D

QARZS 5 LB |l D 2

OBY6 T W N e R 2

) )l R P8 v ey T MR 2

10-502(h)(1) O5TOR. FOSH BLE W Ry all L B TR 2
OBRSTI0) TENE AT T L S 2

Q32N At LT Dy T s I 2

QDM ¢ Npig )y . ERoWemt e s S 3

10-502(h)(1)(3) OSOs. g lBFCe o et 0 SR IBE 2
10-502(h)(1)(i1)5 Q42 Lot LA g gl | JFAGTY 3
10-502(h)(2) G’ Sveilyn 5 el SISE S Y el 3
10-502(h)(3)(3) 9623 lant s ot W 1O 5
OS5l R - O oL 2

10-502(h)(3)(viii) OB =gy, = oy AT N e 2
10-502(1) Q5 *. | SURINS | o B 3
OF e, My - s 1 ST My e WL 4

QS IRE o  El e o R 3

Q=TI 1. = 0 L e ey A 2

938, R S . e 2

10-502(j) Q58 we WAL . B, e e Mo 3
Q5= | |ty gl W | E A e 4

QST i ey i S S . SR 3

V7l < gl S N 2

10-502()(2) OBES) "W el 4 T 2
CRtket B A PR L o Bic 2

0%V w 5 ML T B P 3

10-502G)(3) O3 oo ¥ T L YT 3




STATE GOVERNMENT ARTICLE

Section Opinion No. Page No.
10-502(k)(1) I e AP 5| e, b o1 3} Fetd 3
OASMOLE. ~ APy~ (B L5 ¥ 1

10-502.1 through 10-502.6. Compliance Board

10-502.5(a) D e e e
10-502.5(d)(2) oG i 0 LAl W
10-502.5(£)(2) i) O 1y R D )

04T . | Ayl IKeaipseve

oLl PNE I T Sl
10-502.5(i)(1) LT T T G AR TR i o
10-502.5(i)(2) UEs - L - i

10-503. Scope
10-503(a) Ul e TR T e L P
10-503(a)(1) R A R T et ey
10-503(a)(1)(@) ST e SRR O i Bl e

i AT A I Lo I e
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STATE GOVERNMENT ARTICLE

Section Opinion No. Page No.
10-503(a)(2) O] 5.0 VT G Nt R o 2

Q5% el b RTINS IR N 3

OS5GN s 2

A i e B S EPR NS 3

OA=6, . PIwsRi.. T ma.F o g SR 3

10-503(b)(1) Ok A, S s A S8 - 7

syl ae . A LA ) e 3

10-503(b)(2) OFTA N ol SUNEC Sy SR LSRG 4

O3 o B P S IR TSR 2.8

10-504. Conflict of Laws

10.505. Open Meetings Requirement

10-505 U1 IR, VG o S TR, 4
G6-85 . sl tEL T “RE L CESE !
DOSLd. b J L LT IR 8
G572 o 1 g . e G ] 2
GATIQ w g . L TRE . Tl Sie il
Gil-0 . il . L e A 2
947 L MESGLE, AL SR 3
gasil TR Lo T e L 8
Rl . MR, LA 3
GE-T o g 1A B g £
sl A I ALE o, o CIESR Y )
CR IR . ST TR spfegf® 2

10.506. Notice Requirement

10-506 SRR A P e e 2
07T TR R 1
TRl N BN AR, 3




STATE GOVERNMENT ARTICLE

B-6

Section Opinion No. Page No.
10-506(a) o R SR L ST = e 2
O o § By il e 4 i =L UR 3

OB i TR N i, MR 2

v o 1T S L e .,

Q=7 sty o o S B 2

QRZPA" Tl s TReRauENT g 0NN Y 3

10-506(b) Q424 2. el TIGRILAUSS B I 3
QD=5 .. et LR i B g 3

10-506(b)(1) Q6-5) ;. o s PN oy i AR 3
10-506(b)(2) $6=5 .-, W . e BN S )
95515, By TR LARERTNE T BB L P,

QL4 TN ey S | B 3

Q=T ¥ LN L S S . N ¢ 2

QBT W AR g T SR TS 2

10-506(b)(3) 9G=5 . F. WM AN ¥ T N 2
9. WL R A 2

Q377 3y B T E . B S 9

S e T L L B 3

10-506(c) 9835 % S BT Pk e 1,2
10-506(c)(2) Q625K | T % SR S A 3
10-506(c)(3) = PR R TR PR, - 3
127 P I ' T 3

QR Y SRR o RN 3

10-506(c)(4) Dl 4 5 AR R ok | Al 3
GE=4 NI T TR B YR 3




STATE GOVERNMENT ARTICLE

Section Opinion No.

Page No.

10.507. Attendance at Open Meetings

10-507 ot 10 FUTE
10-507(a) 53 . Y 1 53
10-507(b) o S

10.508. Closed Meetings Permitted

10-508 O30 - ™ B s

10-508(a) 95-4: TR O T

10-508(a)(1) T o

10-508(a)(1)(ii) o L
10-508(a)(2) SBTTR L A

10-508(a)(3) i R A S

10-508(a)(4) g Wil B
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STATE GOVERNMENT ARTICLE

Section Opinion No. Page No.
10-508(a)(7) 966" M- tige . SRS . T 2
GRS o' e o ool g Y s T 5
O N NE A . 5p ST e 2
e 2 A R’ o LT 3
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10-508(a)(10)
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10-508(a)(11) D24 F. Vel . A A e 2
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Section Opinion No. Page No.
10-508(d) OSLT% 0 . L WS SRR W 1
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10-508(d)(2)(1) OSE2~ ok Tl AEE 0 N0 1y, et g
95=2 L Bl N RERC N 4

Dadly. LA . S 74
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