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Generally _
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*Topic headings correspond to those in the Opinionsidex (2010 edition) at
http://www.oag.state.md.us/opengov/openmeetings/appdf

June 3, 2013

Re: Board of Trustees of Frederick Community Qalle
(Courtney Mabeus, Frederick News Post, Complainant)

We have considered the well-documented complainCaurtney
Mabeus, of the Frederick News-Post, that the BoardTrustees of
Frederick Community College (“FCC”) violated the &@pMeetings Act
(the “Act”) by meeting on January 3, 2013 afterihgwgiven notice only to
FCC'’s faculty and staff.

All agree that the FCC Board, a public body subjedhe Act, held
the meeting to discuss a personnel matter involH@§’s president. The
meeting was scheduled on December 27 and held omada 3. On
January 4, the News-Post published an article ¢hatl a statement by
FCC’s spokesman that the president had been reblace

~ Ouwr first step in addressing a complaint againptillic body is to

consider whether the Act applies to the meetingquestion, as our
authority only extends to violations of the AciSee State Government
Article ("*SG”) § 10-502.4(a). The Act does not &pprhen a public body
IS carrying out an “administrative function,” asfided by the Act, in a
meeting called only for that purpose&seeSG 88 10-503(a) (1), 10-502
§b)(l). Thus, if the FCC Board was only carryingt @n administrative
unctllor] at its January 3 meeting, we have no aiuthdéo address the
complaint.
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The administrative function includes variousk&sincluding the
administration of a ﬁUb”C body’s rules or regwas, and it excludes
others, none of which appears to be implicated.h&@& § 10-502 (b) (1)
and (2). In interpreting that amorphously-wordedlesion to the Act, we
have stated that “the discussion of whether to idisnja particular]
employee” is administrative in nature when it “ihwe][s] the application of
[the public body’s] existing personnel policiesT OMCB Opinions166,
167 (1996). Whether the FCC Board was merely aidbeiring “existin
personnel policies” on January 3 is not clear. efore address the
complaint conditionally.

If the Act applied to this meeting, FCC’s Boardblated the Act by
failing to give “reasonable advance notice” to lic, as required by
State Government Article (“SG”) § 10-506. It fuet appears, if the Act
applied, that the FCC Board violated the Act byirgi to follow the
procedures required of a public body that wishesldse a meeting under
one of the statutory exceptions to the requirentbiat public bodies
conduct their business in the opeBeeSG § § 10-508(a), (d) (exceptions
and procedures to be followed by presiding offitefore closing a
meeting), 10-505 (open session requirement, subgjeekceptions). As it
appears that the FCC Board only met to discussndividual employee
under its jurisdiction, the FCC could properé?/ haslesed the meeting
under the “personnel matters” exception provide®By§ 10-508(a)(1).

We refer the FCC Board and staff to our recentreamy of the
notice and closing procedures that a public bodgtrfallow when its only
substantive discussion will be in a closed sesstae8 OMCB Opinions
150, 150-59 (2013), http://www.oag.state.md.us/Opinions/Open2012/
8omcb150.pdf(addressing a meeting that was convened to disanss
employee and receive Ie?al advice and had beere@astly as “closed”).
Particularly, the notice of a meeting that will blesed under one of the
exceptions stated in SG 8§ 10-508 must specify tiatpublic body will
meet in an open session for the purpose of votrgase the session, as the
public is entitled to observe the vote and to Hermed of the reason for
the closed sessionld. (addressing the requirements of SG § § 10-508(d)
and 10-506).

We turn briefly to the phrase “executive sessiaséd in the limited
notice that the FCC Board gave. The posting of‘executive session”
alone does not comply with the Act if the FCC Boasgs the term in the
general parliamentary sense of “secret proceedisggRobert’'s Rules of
Order Newly Revised, 8 9, p. 92 (2000), becausevtite to close the
session must be public and because the Act reqtheegublic body to
describe a session as “closed” when it will be ethhs SG § 10-506(b)(3).
If the FCC Board instead intended to use the texecutive” as once used
in the Act to mean “administrative,” the newer teshould be used.

~In conclusion, the FCC Board did not comFIy wilte thotice and
closing procedure provisions of the Act if the ied to the January 3
meeting. If, on the other hand, the FCC Board omy to administer an
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existing personnel policy, the Act did not applyttee meeting, and the
FCC Board did not violate it.
Open Meetings Compliance Board

Elizabeth L. Nilson, Esquire
Courtney J. McKeldin
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