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¢ Closed Session Proceduresseneral
¢ Procedures, summarized

¢ Closed Session ProceduresWritten Statement
¢ Practices in violation
* Failure to prepare written statement before clpsin
the meeting
+ failure to provide information required by Act

¢ Minutes —Closed Session Statemer®enerally
<& Summary of a closed session should meet eleménts o
the exception claimed as a basic for closing

4 Minutes-Closed Session Statemen®ractices permitted
<& Not disclosing names of individual personnel dssad
in meeting closed for that purpose
<> Not disclosing real property discussed in meeting
closed to discuss the acquisition of thapprty

¢ Minutes- Generally— Practices in violation
< Failure to provide information required by Act

¢ Notice Requirements-Applicability
< Failure to provide: violation.

¢ Notice Requirements-Content _
<> Notice to convey that public may observe the mubli
body’s vote to close a meeting under 810-508

*Topic headings correspond to those in the Opinionsidex (2010 edition) at
http://www.oag.state.md.us/opengov/openmeetings/appdf

May 20, 2013

Re: Town of Centreville Town Council
(Sveinn R. Storm, Complainant)

We have considered the complaint of Sveinn R. rstor
(“Complainant”) that the Town Council (“Council”) &€entreville violated
the Open Meetings Act (the “Act”) by making inadatpidisclosures about
the topics discussed at twelve meetings.

First, we will state the rules that apply wherubl body decides to
exclude the public from a meeting at which it vedinduct business subject
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to the Act. We will then apply each rule to eacheting and state our
conclusions as we go along.

THE RULES APPLICABLE TO CLOSED MEETINGS

. The public body must give notice of a public
meeting and of the fact that it expects to conauicbr
part of the business of the meeting in closed sassThe
Act does not require the public body either to udg an
agenda with the notice or to state, in the notite reason
for closing. Many public bodies do so as a courtesy to
the public.

. At the public meeting, the presiding officer must
perform two tasks before closing the meeting: I)deat

a recorded vote on a motion to close the sessiuh;2g
“make a written statement,” often called a “closing
statement.’

. The closing statement must disclose three items of
information: the citation to the section of the Attt
authorizes the exclusion of the public (the staguto
“exception”); a description of the topic to be dissed;
and a statement of the reason for excluding thdiqub
The presiding officer should disclose as much
information as he or she can without compromisimg t
confidentiality of the session. Mere repetition tbie
words of the statutory exception is almost always
insufficient. ~ The disclosures should establish the
applicability of the claimed exception.

. The closing statement is to be available
immediately to a member of the public who requésts
Therefore, if the presiding officer takes the ahgsi
statement into the closed session to use as ademati
the permissible scope of the discussion and as@eib

! State Government Article (“SG”) § 10-506.

2SG § 10-508(d).

*1d.

* See BOMCB Opinionsl84, 187 (2007) (“Generally, a statement shoulthade
available as soon as it has been completed. Aniyote audience who wants to

see it has a right to do so during the public portf the meeting.”) (accessible at
http://www.oag.state.md.us/Opengov/ Openmeetingstbbt).
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record actions taken in the closed session (aipeawte
recommend), a copy should be left with staff owsud
the meeting.

. The discussion in the closed session must fall
within the scope_of the exception that was listedtioe
closing statement. By way of examples, the discussion
in a session closed to discuss personnel matteisma

to individual employees may not stray into stajfin
levels, recryitment  methods, or  department
reorganizations, and the exception for discussions about
acquisition of real property does not extend tosake or
management of the public body’s own real propérts

a general matter, the exceptions do not shieldudsgons
about prospective contracts; the Act instead coatai
exceptions for specific types of contracts—for epéam
collective  bargaining agreements and ongoing
procurement matters.

. The public body must keep minutes of the closed
meeting. In most cases, the minutes will remaglexk
until the public body votes to unseal them. The
Compliance Board may inspect them but will keeprthe
confidential’

. The public body must disclose, in the minutes of
either its next public meeting or the public megthreld
that day, four items: 1) the time, place, and psepof the
closed session; 2) each member’s vote on the madion
close the session; 3) the statutory exception @dias a
basis for excluding the public; and 4) a list o fopics
discussed, persons present, and actions taken en th
closed sessiorn. A closed-session summary that merely
repeats the words of the statutory exception ordyipes

the third item.

®>SG § 10-508(a).

® See, e.9.7 OMCB Opinionsl25, 126-27 (2011).
" See, e.9.7 OMCB Opinions208 (2011).

8 SG § 10-508 (a) (9), (14).

9SG § § 10-509(c) (4); 10-502.5(c) (2) (iii).

193G § 10-509(c) (2).
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THE RULES, APPLIED

1. Notice. The caption of each notice providediscannounces
a “Town Council Closed Session,” and the text st#tat the Council “will
hold a closed session.” The agenda posted ondtieerthen lists a citizen
comment period before the “Motion to go into CloSaksion.” As the Act
requires that the public be given notice of opess®ms, the Council must
instead give notice of the public meeting and ddel information that it
will be closed after the vote on the motion to eloSeeState Government
Article (“SG”) 8§ 10-506 and 10-508(d) (conditioninge holding of a
closed session on a vote to close “before” theie@ssee also8 OMCB
Opinions150, 155-58 (2013) (suggesting language for netafemeetings
that will mostly be closed): We encourage the Council to clarify its notice
so that the public understands that it may witrless/ote to close.

The minutes of the February 21, 2013 meeting @ontan
“Announcement of Closed Session” which discloses thclosed session
was held on February 15. The minutes state tlaF#bruary 15 meeting
“was inadvertently not advertised. The Councilreg¢g this oversight.”
The Council’s failure to give any notice of a magtisubject to the Act
violated the Act. We recommend to members of dipuimndy that they
satisfy themselves, either before or at the outdeta meeting, that
reasonable advance notice has been given.

2. Closing Statements. In six events, the Cowurihplied with
the Act; in six, it did not.

April 19, May 17, June 7, July 12, July 17, andgést 16, 2012
meetings The Council did apparently not make written estag¢nts for
these closed meetings. The meeting notices foAgrd 19 and May 17
meetings indicate, variously, that those meetingsld/be closed to discuss
personnel issues and property acquisition and tswdd with counsel to
obtain legal advice, but there is no written staetrto establish that the
Council voted to close on those grounds. In argngvthe notices do not
contain the other information required by SG 8§ 08{8)(2)(i). The
failure to generate a complete written statemeatimlation of the Act.

Our opinions are posted by volume ltp://www.oag.state.md.us/Opengov/
Openmeetings/board.htm
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May 3 and September 18, 2012; January 2, Januafe8ruary 7,
and February 21, 2013neetings Most of these closing statements,
completed by the presiding officer on the modelnfoprovided as an
appendix to the Open Meetings Mantflcomply with SG § 10-
508(d)(2)(i). The February 21, 2013 statementwéwmer, cites the
statutory exceptions and then contains no informnatn the reason for
closing the meeting and topics to be discussedhoiyh the form was later
filled in on what topics were discussed, the priegicbfficer must specify
them before the public body meets in closed ses3i@MCB Opinions
112, 114 (2011) (explaining the insufficiency of ftéa-the-fact
justifications” for closing a meeting).

The January 9, 2013 statement provides adequatenation on the
personnel and legal advice exceptions checked. ther “real estate
acquisition” exception, however, the statementldses only “Discussions
regarding acquisition of real property.” Repetitiof the words of the
statute does not usually suffice as a descriptfahetopic to be discussed
and reason for closing. We recognize that, inesoases, the disclosure of
the property or public use in question compromibes confidentiality of
the discussion. We cannot determine whether then€b could have
disclosed more about this particular acquisition.

3. The applicability of the claimed exceptiongte discussions.
Some of the open-session minutes contain closeslepesummaries that
do not establish clearly that the discussion stayitin the bounds of the
claimed exception. For example, the May 3, 2012uteis refer to a
closed-session discussion of “Police DepartmensdPerel Matters,” and
the July 12, 2013 minutes refer to a closed-sessignussion of “Personnel
Appointments and Transitions.” If the discussiavalved personnel
policies, for example, as opposed to personnelemsaihvolving a specific
individual’s attributes or performance, the exceptilid not apply.

By contrast, the closed-session summary of theialgn2, 2013
meeting demonstrates the applicability of the etioapit specifies that the
Council took disciplinary actions and made a hirdlegision with respect to
certain Town employees. The January 9, 2013 nsnal®o establish that
the exception applied: they list a discussion &f ‘therformance of one or

12 The form can be found http://www.oag.state.md.us/Opengov/Openmeetings/
AppC.pdf
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more Town personnel.” A public body need not disel the names of the
individuals whom its members discuss in a meetifaped under this
exception.

As explained above, the Act also does not reqaipeiblic body to
identify the real property that is the subject ahaeting closed to discuss
the acquisition of real property for a public puspo

4. The adequacy of the disclosures, in the m@uofethe next
open meeting, of the events of the closed sessidsswith the disclosures
on closing statements, a closed-session summatymtaeely repeats the
words of the statutory exception is insufficienthe February 21, 2013
minutes contain summaries of closed meetings omuigep 15, 19, and 21.
Each properly discloses the persons present, tbepérns claimed, and
the votes to close, but only the February 21 sumrdecloses the topics
discussed and actions taken. That summary compltesSG § 10-509(c)
(2); the other two do not. The summaries of thg 1d, 2012 and August
16 closed sessions also omit the topics discussddaeations taken. The
April 19, 2012 summary discloses the topics diseds$ut, as discussed
above, not all topics are described in enough ldietasatisfy a member of
the public that the claimed exception applies. ifiddally, the Council’s
citation to the authority for closing the meetingosld cite the specific
exception that provides the authority.

CONCLUSION

In conclusion, the Council often did not provideetrequired
disclosures about the closed sessions it held gl@@12 and the early part
of 2012, and, as it acknowledged, it failed to gamy notice for one
meeting. Nonetheless, the Council was not requivedentify either the
individuals it discussed in the meetings it closedler the “personnel”
exception or the real property it discussed in mheetings it closed to
discuss the acquisition of real property for a puplrpose. We encourage
the Town to review its disclosure practices in ligh the rules listed here
and to view the disclosure requirements as a meésimaloy which a public
body may assure the public of the legality of asebbsession.

Open Meetings Compliance Board

Elizabeth L. Nilson, Esquire
Courtney J. McKeldin



