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Introduction from the Task Force Chair
This report represents the work of the Task Force on Discipline of Health Care
Professionals and Improved Patient Care. The 18 member Task Force, created by HB 811
and appointed by Governor O’Malley on August 24, 2008, began its work on September
26, 2008. It was my pleasure to serve as the Task Force Chair. The Task Force met nine
times and worked diligently to respond to the numerous issues raised by its authorizing
statute. Composed of representatives of the health occupation boards, their executive
directors, the Office of the Attorney General, the Department of Health & Mental
Hygiene, the Office of Administrative Hearings, patient advocacy groups, attorneys who
represent licensees before the boards, and consumers of health care services, the Task
Force attempted to balance the goal of fairness to licensees who come before the
boards with the boards’ paramount goal of protecting patients and consumers from
licensees who present a threat to the public’s health and welfare. Recognizing that
boards do their best, with limited resources, to carry out their mandate of public
protection, throughout their deliberations the Task Force members strived to make
recommendations that would improve the fairness, efficiency and transparency of
board actions. The Task Force also made efforts to consider the impact of the
recommendations on all relevant stakeholders and in order to reach consensus often
arrived at practical and creative solutions to controversial issues. The Task Force report
includes 24 recommendations. It is my hope that the work of the Task Force will serve to
protect both consumers and licensees and foster an increased level of trust and
collaboration among all the parties whose lives and livelihoods depend on Maryland’s
health occupation boards.
Throughout this process the Task Force was assisted in its work by its staff and
consultants: Diane E. Hoffmann, JD, MS, Professor of Law, Associate Dean and Director
of the Law & Health Care Program, at the University of Maryland School of Law; Virginia
Rowthorn, J.D., Managing Director of the Law & Health Care Program at the University of
Maryland School of Law, and Carl F. Ameringer, J.D., Ph. D., Professor of Health Policy
and Politics at Virginia Commonwealth University. I would like to thank them as well as
numerous others from the various health occupations boards, DHMH, and the Office of
the Attorney General who assisted the Task Force in its efforts.
--Patricia M.C. Brown, J.D., Chair
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Task Force on Discipline of Health Care Professionals and Improved Patient
Care
Executive Summary
The Task Force on Discipline of Health Care Professionals and Improved Patient Care
(the Task Force) was created in September 2008 in accordance with House Bill 811 (the
Act) which was passed by the Maryland General Assembly in its 2008 session and signed
by Governor O’Malley on April 24, 2008. The Task Force was created to study and issue
recommendations relating to Maryland’s 18 health occupations boards. The Act
instructed the Task Force to make recommendations regarding board discipline, the
organizational structure of the boards and their relationship to the Department of Health
and Mental Hygiene (DHMH), and to take measures to enhance fair, consistent and
speedy resolution of complaints made against health care providers.
The Task Force used a problem-solving framework to facilitate reaching common
solutions for improving the operation of the health occupations boards. Under this
framework, the Task Force focused its deliberations on four areas: fairness (in both
process and outcome of board disciplinary actions), timeliness of board action,
communication between boards and respondents and complainants and between
boards and the public, and data collection on various aspects of board actions.
Fairness in process considerations included the fairness of the boards’ disciplinary process
to both consumers who make complaints against providers and to the licensees against
whom those complainants are made. In assessing fairness in outcomes the Task Force
considered the consistency and fairness of actions taken by boards in the sanctioning
phase of the disciplinary process (in both informal and formal sanctions). The Task Force
approached the concept of timeliness in two different ways – timeliness as it relates to
the fairness of the disciplinary process and timeliness as it relates to case management.
In terms of communication, the Task Force studied and made recommendations
regarding the content and availability of information available to the public about
individual boards.
Data collection became a focus of Task Force attention when Task Force members
found that they were hampered in their work by a lack of definitive data on board
performance. Many boards do not have sufficient information to assess their needs or
performance. This makes it difficult to render definitive solutions for such matters as case
management, allocation of resources, and fairness of outcomes. Therefore, the Task
Force made detailed recommendations in this area.
Within these focus areas, the Task Force studied current board practices in Maryland,
board practices in other states, and legal and policy issues relating to health occupation
boards generally in order to make concrete proposals to improve the disciplinary process
of Maryland’s health occupation boards.
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In addition to making substantive recommendations, the Task Force also made
recommendations as to how, ideally, each recommendation should be implemented. In
considering how a recommendation should be implemented, the Task Force recognized
four possible methods of implementation – statutory change; action by the Secretary
with legislative authority, action by the Secretary without legislative authority, and board
action. A chart setting forth implementation recommendations appears below.
The Task Force recommended statutory changes for substantive recommendations
that relate to matters already governed (or previous governed) by statute in some
manner (e.g. nomination of new board members) or matters that are of sufficient
magnitude or sensitivity that the authority of a statute would ensure their implementation.
For some recommendations, the Task Force recognized that the Secretary would be
the most logical individual to develop and implement a framework for consistent
implementation of a recommendation across all boards. In these cases, the Task Force
recommended that the Secretary be given legislative authority to direct and/or work
with the boards to implement the recommendation. In a few cases, e.g., those involving
data collection and monitoring of data collection or the need for a collaborative
process, the Task Force recommended that the Secretary take the initiative to implement
the recommendation working closely with the boards but did not believe that legislative
action was necessary.
Finally, the Task Force made a number of recommendations that it believed should
be implemented by the individual boards through their policies or regulations. These
recommendations relate to matters that are within the power of the individual boards to
implement and require each board to implement them in the manner most appropriate
to the specific needs of each board.
The following is a list of the recommendations made by the Task Force. In the body of
the report, these recommendations are grouped according to subject area. Below,
however, the recommendations are grouped based on how the Task Force suggests
they be implemented.
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Summary of Recommendations
Recommendations requiring statutory change:
1.

Charging Committee
To the extent practicable, each board should have a subcommittee which will
decide whether charges should be brought against a licensee. The members of
this subcommittee shall not participate in any hearing on the charges or any final
decision by the board on the charges or sanctions imposed based on those
charges. Only members of this subcommittee can participate in investigations and
pre-adjudication case resolution conferences.

2.

Timeliness of Charges
•
Absent unusual circumstances, Boards should not charge based solely on
events that occurred more than 6 years before the initiating complaint.
•
The 6 year timeframe should not apply to cases involving criminal
convictions, sexual misconduct and other boundary violations, reciprocal
discipline matters, and ongoing substance abuse.
•
This 6 years begins to run at the later of:
o Actual discovery by the complainant of the facts complained of, or
o The date when a reasonable person, if exercising due diligence, should
have discovered the facts complained of.
•
Unusual circumstances include:
o Fraudulent concealment by the licensee of material information
o Repressed memory by the patient
o Acts that occur while a patient was a minor

3.

Board Membership
All licensees should be notified of board vacancies. Such notice can be achieved
by an e-mail to all licensees or a notice on the board’s webpage.

4.

Peer Review
In standard of care cases where peer review is conducted, licensees under
investigation should be given the opportunity to review the preliminary peer review
written report and the opportunity to respond to questions from or concerns
expressed by the peer reviewer prior to the final peer review report being sent to
the board. The manner of communication (in person meeting, telephone
conference, or written communication) between the licensee and peer reviewer
shall be determined at the discretion of the board. Neither board members nor
defense counsel shall be permitted to participate in an in-person meeting of a
licensee and peer reviewer.
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5.

Single Case - Standard of Care
All boards shall be given the authority to adopt, and should adopt, a program in
which practitioners who commit a single standard of care violation are provided
with training, mentoring or another form of remediation rather than requiring the
practitioner to participate in a formal hearing.

6.

Sanctioning guidelines
•
Each board should adopt specific sanctioning guidelines that will be applied
to that board and used to increase uniformity in board sanctions for similar
infractions. All guidelines should conform to a general framework or incorporate a
common set of elements.
•
This framework should include:
o
A range of sanctions for each type of infraction (This can be done
based on historical data or a normative process).
o
A list of mitigating and aggravating circumstances that may be used
to decide when the sanction should fall within the range of sanctions or
whether the sanction should fall outside the established range.
•
Sanctioning guidelines should be used throughout the entire discipline
process – during both formal and informal proceedings.

7.

Timeliness – Board Resources
Boards should be able to use their own financial resources to hire staff needed
within state personnel guidelines. This should include the ability of boards to use
their resources to obtain additional personnel time from the Office of the Attorney
General.

8.

Collection of Racial and Ethnic Background Data
All Boards should collect racial/ethnic identity information on a mandatory basis as
part of their licensing application process.

9.

Secretary of DHMH – Appointment of Board Executive Directors
The Secretary of DHMH shall have the authority to confirm the appointment of the
Executive Director of all health occupation boards.
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Recommendations requiring legislative authority to authorize action by the
Secretary of DHMH:
10.

18 Months for Decision to Charge
As a rule, a board should complete its investigation and the Charging Committee
should vote on whether to charge within 18 months of the date a complaint is filed
with the board. Delays caused by or requested by the licensee will toll this time
period.

11.

90 Days to Issue Charges after Decision to Charge
After the board has voted to charge, absent good cause, charges should be
issued no later than 90 days after the decision to charge.

12.

90 Days – Minimum Time from Charges to Hearing
Once charges have been issued by the Board, a hearing on those charges shall
be set no earlier than 90 days from the date the charges are served on the
licensee, except at the request of the licensee. The Administrative Prosecutor shall
make reasonable efforts to contact the licensee or counsel (where the licensee is
represented by counsel known to the Board) to arrange for (a) reasonable, agreed
upon hearing date(s) prior to the issuance of the hearing notice.

13.

90 Days to Issue Decision
Absent good cause shown, the board should render its decision within 90 days of
the later of:
• The receipt of an opinion from the Office of Administrative Hearings, or
• The final day of any hearing before the board (including a hearing on
exceptions to a proposed opinion from an ALJ).

Recommendations requiring action by the Secretary of DHMH with no
legislative authority required:
14.

Uniform Procedural Rules for Contested Cases
The Secretary shall convene a working group including representatives from the
Attorney General’s Office, the health occupation boards and other relevant
stakeholders to develop a set of uniform procedures for contested cases for
adoption by all health occupation boards.

15.

Data Collection
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Boards should collect data relating to the age of cases at various stages of the
disciplinary process.
16.

Data Collection – Integration with StateStat
The data collection framework included in Appendix K should be integrated with
the data currently collected by StateStat.

Recommendations requiring individual board action:
17.

Office of the Attorney General – Separation of Functions
The Policy of the Office of the Attorney General regarding separation of functions
(OAG Policies & Procedures - Admin. Adjud. Proceedings 5.0) should be made
publicly available. See policy at Appendix C.

18.

Communication Timeframes
With the exception of the Board of Physicians and Board of Nursing, each board
should adopt the following timelines and guidelines for communication with
complainants and respondents:
•
Complainant and respondent should be notified of the receipt of a
complaint within 7 days of the receipt of that complaint.
•
A status update should be sent to the respondent and the complainant
within 90 days of the receipt of the complaint.
•
After disposition, a final notification letter should be sent to the complainant
and the respondent within 7 days of completion of the case.
The Board of Physicians and the Board of Nursing should establish their own
timeframes for each of the above actions.

19.

Model Letter Format
All boards should follow a model letter format (consistent with the letters provided
in Appendix D) when corresponding with complainants and respondents.

20.

Training Materials
Each board should develop training materials and processes for new board
members above and beyond what DHMH currently provides.
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21.

Prioritization of Cases
Each Board should develop guidelines on timeliness for prioritization, investigation
and prosecution of cases.

22.

Information Available on Board Websites - Aggregate Data
The data on disciplinary actions that the Task Force has recommended for
inclusion in the StateStat data should be made available through each board’s
web site.

23.

Data Regarding Individual Practitioners
Each board shall make available on its website the final order for each licensee
who is disciplined by the board after _______ (specify date).

24.

Public Information about Boards
The Health Occupations Boards and the DHMH Public Information Office should be
encouraged to utilize various methods, including for example, flyers in practitioner
offices, public notices of board meetings, televised board meetings on cable TV,
and outreach to the public through speakers to groups and organizations, to inform
the public how and when to contact the boards and how boards function.

Recommendation Implementation Chart
Recommendation

Fairness in Process Recommendations
Charging Committee
Make public AG policy on
separation of functions
6 year timeliness of charging

Statutory
Change

Secretary
of DHMH
Action with
Legislative
Authority

Secretary
of DHMH
Action
without
Legislative
Authority

Board
Action

X
X*
X

18 Months for Decision to Charge

X

90 Days for Issuance of Charges
after Decision to Charge
90 Days – Minimum Time from
Charges to Hearing

X
X
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Recommendation

Statutory
Change

90 Days for Decision Issuance
Each board should establish
timelines and guidelines for
communication with complainants
and respondents.
All boards should follow a model
letter format in communications
with complainants and
respondents.
All licensees should be notified of
board vacancies.
Each board should develop
training materials and processes for
new board members.
Peer review recommendation licensees under investigation
should be given the opportunity to
review a preliminary written report.
Single Case - Standard of Care
program
Secretary shall convene workgroup
to develop uniform procedural
rules for contested cases.
Fairness in Outcome Recommendation
Each board should adopt specific
sanctioning guidelines.
Timeliness Recommendations
Boards should be able to use their
own financial resources to hire staff
needed within state personnel
guidelines.
Each Board should develop
guidelines on timeliness for
prioritization, investigation &
prosecution of cases.
Data Collection Recommendations
Boards should collect data relating
to the age of cases at various
stages of the disciplinary process.
The data collection framework
should be integrated with the data
currently collected by StateStat.
All Boards should collect
racial/ethnic identity information
on a mandatory basis as part of
their licensing application process.

Secretary
of DHMH
Action with
Legislative
Authority

Secretary
of DHMH
Action
without
Legislative
Authority

Board
Action

X
X

X

X
X
X

X
X

X

X

X

X

X
X
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Recommendation

Statutory
Change

Communication/Public Information
Recommendations
Aggregate data on disciplinary
actions should be made available
through each board’s web site.
Each board shall make available
on its website the final order for
each licensee who is disciplined by
the board.
Boards should conduct more
public outreach.
Miscellaneous Recommendation
The Secretary of DHMH shall have
the authority to confirm the
appointment of the Executive
Director of all health occupation
boards.

Secretary
of DHMH
Action with
Legislative
Authority

Secretary
of DHMH
Action
without
Legislative
Authority

Board
Action

X

X

X

X

* The Task Force recommends that the policy be placed on the OAG website and that each of the
Boards place a link to the policy on its own website.
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Report of the
Task Force on Discipline of Health Care Professionals and Improved Patient
Care
Background
The Task Force on Discipline of Health Care Professionals and Improved Patient Care
(the Task Force) was created in September 2008 in accordance with House Bill 811 (the
Act) which was passed by the Maryland General Assembly in its 2008 session and signed
by Governor O’Malley on April 24, 2008. The Task Force was created to make
recommendations and study several issues relating to Maryland’s 18 health occupations
boards. Specifically, the Act requires the Task Force to issue recommendations regarding
board discipline, the organizational structure of the boards and their relationship to the
Department of Health and Mental Hygiene (DHMH), and measures to enhance fair,
consistent and speedy resolution of complaints made against health care providers. The
range of issues that the bill requires the Task Force to study is ample and includes issues
relating to the adequacy of the disciplinary process to protect both patients and
licensees; the overall fairness, consistency, effectiveness and transparency of the
disciplinary process; the current relationship between individual boards, DHMH, and the
Office of the Attorney General (OAG); and the extent to which the current disciplinary
system has a differential impact on various groups of licensees.
Prior to the passage of the Act, the Maryland General Assembly had received a
number of bills relating to the health occupation boards, particularly the boards’
disciplinary processes. In 2007, Delegate Shirley Nathan-Pulliam introduced House Bill
988, State Board of Dental Examiners - Program Evaluation and Licensee Protection. The
bill hearing included extensive testimony from licensed dentists who felt that the Board
had abused its disciplinary authority. The bill was vetoed for technical reasons but in May
2007, the Governor directed DHMH’s Office of the Inspector General (OIG) to audit the
board with the goal of determining whether the disciplinary operations and sanctioning
outcomes of the Board incorporated bias and inequities. OIG completed its audit and
submitted its final report to the Governor in December of that year. 1
In 2008, Delegate Nathan-Pulliam introduced House Bill 811 which established a new
process to nominate licensee board members to serve on the State Board of Dental
Examiners and required the State Board of Dental Examiners to adopt new regulations to
guide the disciplinary process. Additionally, four other bills were introduced in the same
session concerning the health occupation boards. In response to all of these bills, DHMH
suggested the creation of the Task Force on Discipline of Health Care Professionals and
Improved Patient Care and provided legislative language to Delegate Nathan-Pulliam
to add to HB 811.
DHMH OIG Report 12/31/07, Executive Summary p. iii, available at
http://www.dhmh.state.md.us/oig/pdf/DentalBoardReview012408_1.pdf.
11

1

The Act set forth detailed requirements as to the composition of the Task Force. It was to
include:
•
•
•
•
•
•
•
•

one member of the House of Delegates, appointed by the Speaker of the House;
one member of the Senate of Maryland, appointed by the President of the
Senate;
the Secretary of Health and Mental Hygiene, or the Secretary’s designee;
the Attorney General, or the Attorney General’s designee;
the Chief Administrative Law Judge, or the Chief Judge’s designee;
two current health occupation board members, appointed by the Secretary of
Health and Mental Hygiene;
two current executive directors or administrators for health occupation boards;
nine individuals appointed by the Governor having expertise in professional
disciplinary matters including at least:
o two representatives of a patient advocacy organization;
o two attorneys from the Maryland State Bar Association’s Health Law Section
with experience in representing health professionals; and
o two consumers of health care services.

On August 26, 2008, the Governor announced the members of the Task Force (see list
of Task Force members in Appendix A). As Chair of the Committee, the Governor
appointed Patricia Brown, J.D., President of the Johns Hopkins HealthCare LLC and
Employer Health Programs, Inc. and Senior Counsel of the Johns Hopkins Health System.
As passed, the Bill required the Task Force to submit a final report and
recommendations to the Governor, the Senate Education, Health, and Environmental
Affairs Committee and
the House Health and Government Operations Committee by December 1, 2008.
However, because the Task Force members were not appointed until late August, the
deadline for the report was moved to February 1, 2009.
Prior to the first meeting of the Task Force, the Chair of the Committee solicited
comments and recommendations from Task Force members regarding the agenda in
five areas:
•
•
•

Public information/communication, e.g., the availability and transparency of
public information about the work of the boards, including information available
on board websites.
Board sanctions, focusing especially on whether Task Force members saw a need
for greater consistency in sanctions across all boards.
Legal issues and due process concerns relating to current Board practices and
procedures and whether those practices and procedures satisfy constitutional,
statutory, and regulatory requirements.
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•
•

Speedy resolution of cases and potential changes in the disciplinary process of the
boards that would speed the resolution of reports concerning substandard, illegal,
or unethical practice by health care professionals.
Board structure, including factors related to board administration, oversight,
funding, resources, and coordination of board efforts with DHMH, the Attorney
General, and the Office of Administrative Hearings.

In response to the Chair’s request for comments and recommendations, almost all of
the Task Force members provided detailed comments and recommendations relating to
potential areas of focus for the Task Force. Task Force staff compiled and organized
these comments and recommendations into a single document that was sent to Task
Force members prior to the first meeting and which served as the starting point for
discussion at the first meeting. The comments and recommendations were compiled
without attribution to their authors. The compilation of comments is attached as
Appendix B.
In addition to soliciting comments and recommendations from Task Force members
prior to the first meeting, Task Force staff reviewed the legislative history of the bill, various
sunset reviews concerning the functioning of the boards, the report of the OIG, and
certain reports from other states concerning health occupation boards and their
functioning. The staff also had conversations with a number of individuals involved in the
health occupation boards’ disciplinary process in Maryland and other states.
Based on this research and the concerns that were reflected in the Task Force
members’ written comments, certain consistent themes emerged. In order to facilitate a
productive and efficient use of Task Force time, the Chair recommended, and the Task
Force agreed at the first meeting, to use a problem-solving framework to facilitate
reaching common solutions and recommendations for improving the operation of the
health occupations boards. Under this framework, the following three focus areas were
initially adopted to guide Task Force deliberations: fairness, timeliness, and
communication. Fairness was later divided into two separate areas of focus – fairness in
process and fairness in outcomes. Data collection was later added as a fourth area of
focus.
Prior to the Task Force’s first meeting, the Chair provided Task Force members with a
series of questions to guide Task Force deliberations in each focus area:
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•

•

Fairness
o Are boards being fair to complainants? If not, how can they improve their
performance?
 Responsiveness
 Timeliness
 Investigation process
 Confidentiality
 Appropriate sanction
 Justification for decision
o Are suggestions for improvement feasible in terms of staffing, resources,
fairness to respondents, political acceptability?
o Are boards being fair to respondents? If not, how can they improve their
performance?
 Responsiveness
 Timeliness
 Investigation process
 Confidentiality
 Appropriate Sanction
 Justification for decision
o Are suggestions for improvement feasible in terms of staffing, resources,
protection of the public, political acceptability?
o Are outcomes (sanctions) consistent across respondents with similar
infractions? Is further study warranted? Should guidelines for consent orders
be established?
 What recommendation(s) should the task force propose in this area?
Timeliness
o What data exist on case resolutions? cases open? cases closed?
compliance with objectives for timeliness? average age of cases?
o What data does StateStat provide? Is this data sufficient for our purposes?
o Are boards handling cases in a "timely" fashion? If not, are there areas for
improvement?
 prioritization of cases?
 investigations?
 consent orders?
 formal hearings?
 standard of care cases? peer review?
o Do DHMH and/or the boards have goals for timeliness of case resolution? If
not, should they have guidelines or standards? If so, should they be revised,
improved, or updated?
o To what extent are the boards in compliance with existing goals or
standards? What means exist for furthering compliance?
o What barriers, if any, exist to "timely" case resolution?
o What solutions exist for mitigating any barriers? Do these solutions require
 Financial commitment
 structural changes
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•

•

 alternative resource allocation
 other changes?
 Are these changes feasible?
o What recommendations should the task force propose in this area?
Data Collection
o What information do licensing boards in other states collect and use for
administrative purposes?
o What data do we need about timeliness of board actions and functioning of
the boards to make well informed management and policy decisions?
Communication with regulated community and the general public.
o Do the public and the regulated community understand the role of the
boards? How is this information communicated to these audiences? Could
there be improvements in how this information is communicated?
o Does the regulated community have adequate information about the
disciplinary standards enforced by the boards? How is this information
communicated? Could improvements be made in how this information is
provided?
o Do members of the public know how to access the boards?
o Can members of the public gain access to board disciplinary actions? Is
sufficient information provided? Could improvements be made in this
information and how it is provided?
o Is there information available to the public and policy makers by which to
evaluate board performance? What information is available? Is it
adequate?
o Can members of the regulated community obtain answers to questions
about disciplinary standards? How do they obtain that information? Are
there improvements that could be made in responsiveness?
o Can members of the regulated community obtain information about the
status of a case? How is that information provided? Can improvements be
made in providing that information?
o What recommendation should the task force make in this area?
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Recommendations
The following section describes the Task Force deliberations and the
recommendations the Task Force made in each area. For each recommendation, the
rationale and justification for the recommendation is included. In addition, this section
includes issues that were discussed by the Task Force but for which no recommendation
was made and a description of Task Force deliberations on these issues. Finally, each of
the recommendations is followed by a comment as to how the Task Force believes the
recommendation should be implemented. The Task Force included the suggestion about
implementation as it realized that not every recommendation required, or was
appropriate for, legislative action. Thus, the Task Force considered four possible routes of
implementation: 1) legislative action, i.e., a new statute or statutory change, 2) giving the
Secretary of DHMH legislative authority to implement the recommendation, 3) having the
Secretary, on his own initiative, work with the boards to implement the recommendation,
and 4) having the boards adopt the recommendations through revisions to their
practices and/or regulations. The Task Force believed that recommendations falling
under categories 3 and 4 would not require legislation action.

1.

Fairness in Process

Fairness in process refers to how fair (or unfair) a board disciplinary process is to both
the consumers who make complaints against providers (complainants) and the licensees
against whom those complainants are made (respondents). The Act makes substantial
reference to process issues, noting that the Task Force should study the extent to which
the current disciplinary system “adequately provides due process to licensees” 2 and
“could be modified to more effectively protect patients, minimize incompetent or
unethical behavior by licensees, [and] provide more effective due process for licensees.
. .” 3 Finally, the Act requires the Task Force to issue recommendations relating to
“practices and procedures supporting the fundamental goals and objectives of the
disciplinary programs of the health occupation boards.” 4
In terms of comments received from Task Force members in advance of the first
meeting, fairness related to the boards’ disciplinary process was the greatest area of
concern for some Task Force members yet others believed that “fairness of process” was
not a problem. Two schools of thought emerged from the comments – one, that overall,
the boards’ disciplinary process is fair to providers and the public and the other, that the
process has deficiencies that are unfair to providers who are investigated, charged
and/or sanctioned for violations. However, during the Task Force process, consensus
grew that specific improvements should be made in this area.
Task Force member written comments relating to fairness in process highlighted the
following areas for further study and recommendation:
Maryland General Assembly 2008 Session HB 811 §5(f)(1)(iv).
Maryland General Assembly 2008 Session HB 811 §5(f)(1)(v).
4 Maryland General Assembly 2008 Session HB 811 §5(f)(1)(v).
16
2
3

• Board involvement in all stages of the disciplinary process, i.e., investigation,
charging, settlement, adjudication, and sanction.
• Timeliness of board actions, specifically, whether boards should consider
complaints received many years after the occurrence of a violation of a disciplinary
standard.
• The role of Assistant Attorneys General (AAGs) as both Board counsel and
prosecutor.
These fairness in process issues are often referred to as “due process” issues. Due
process is a term that represents the legal concept that an individual’s life or property
can only be taken away or modified in accordance with established rules and principles.
In the context of the disciplinary processes of health occupation boards, due process is
important because an individual’s license to practice a particular occupation is a form
of property that cannot be suspended or otherwise modified without a procedure that
complies with applicable due process rules.
For the purpose of discipline, boards work within the framework of administrative law –
the body of law that governs the adjudicative and rulemaking processes of government
agencies. Those who drafted the Administrative Procedure Act (APA) and comparable
state statutes did not intend that administrative agencies (boards being a type of
administrative agency) should adhere to the strict evidentiary and procedural rules
found in the court system. The drafters sought to balance due process concerns with the
need for administrative efficiency and effectiveness. The rules tailored for judicial
proceedings, in other words, might hamper the work of administrative agencies and
could be impractical in certain instances. It is the differences between what due
process requires in the administrative law context and what it requires in the judicial
context that raised a significant number of concerns for some Task Force members.
Most significantly, several Task Force members expressed concerns relating to conflict
of interest issues. A conflict of interest arises when someone in a decision making role or
an advisory role to a decision maker, such as a board member or attorney, has
competing professional or personal interests that make it difficult to fulfill his or her duties
impartially. This was raised as a concern in two areas. First, board members may
participate in some cases in both the investigative and adjudicatory phases of a single
case. Second, the OAG provides attorneys to both prosecute board cases and advise
boards as board counsel.
In terms of the role of board members, the law in Maryland and most states allows
board members to participate in investigating complaints and, later, in the adjudication
process. In Dr. K. v. State Board of Physicians Quality Assurance, 5 the Maryland Court of
Special Appeals approved of this practice noting that “an investigation is not a
disciplinary action” that triggers conflict of interest concerns. In terms of the dual role of
the OAG, the United States Supreme Court held in Withrow v. Larkin 6 that the
5

98 Md. App. 103, 110 (1993).
U.S. 35 at 56 (1975).
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combination of investigatory and prosecutorial and adjudicatory functions in an
administrative agency is not, in and of itself, a denial of procedural due process rights.
Nor does the Administrative Procedures Act prohibit agency personnel engaged in
prosecution or investigatory functions from participating in an adjudication to the extent
that they are acting as counsel in such a proceeding.
While these practices relating to due process do not violate the law, they still raise
fairness issues for some. Thus, they formed the basis of Task Force discussion. Initially, no
consensus was reached on recommendations relating to these issues. However, a
working group (the “Working Group”) consisting of three members of the Task Force - two
private counsel and an Assistant Attorney General - agreed to meet separately to
develop a set of recommendations on these issues to propose to Task Force members.
Several other members of the Task Force (a board Executive Director, a former board
member, and a third private attorney) later joined the Working Group. The working
group’s proposals formed the basis of many of the Task Force’s recommendations in this
area.
a. Charging Committee
Recommendation
To the extent practicable, each board should have a subcommittee which will
decide whether charges should be brought against a licensee. The members of
this subcommittee shall not participate in any hearing on the charges or any final
decision by the board on the charges or sanctions imposed based on those
charges. Only members of this subcommittee can participate in investigations and
pre-adjudication case resolution conferences.
Background and Rationale
Several Task Force members expressed their concern that, if a board member is
involved in investigating and charging a provider, that board member will not be able to
participate fairly in a subsequent hearing and sanctioning process. This is based on the
concern that a board member who participates in investigating a provider and later
votes to charge a provider will be unfairly biased by the information he or she gleaned
during the investigation and charging process. This background might make it difficult
for the board member to subsequently hear the case objectively.
Implementation
The Task Force believes this recommendation requires legislative action.
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b. Office of the Attorney General – Separation of Functions
Recommendation
The Policy of the Office of the Attorney General regarding separation of functions
(OAG Policies & Procedures - Admin. Adjud. Proceedings 5.0) (attached as
Appendix C) should be made publicly available.
Background and Rationale
Several Task Force members expressed their concern that an inherent unfairness exists
if attorneys in the same office have roles in the investigation, charging, prosecution and
adjudication phases of contested cases or if attorneys involved in these various roles
communicate with one another. While, as a matter of law, lawyers from the same office
may perform both prosecutorial and decision making functions, the same AAGs cannot
perform both prosecutorial and decision making functions in the same case.
The Working Group discussed the importance of separating these two functions and,
in the course of their research, learned that the Maryland Attorney General’s office
already has in place a formal written policy regarding separation of functions. In order
to draw attention to the existing policy, the Working Group recommended, and the Task
Force approved, a recommendation that would make this policy public.
Implementation
The Task Force recommends that the OAG policy be placed on the OAG website and
that each of the boards place a link to the policy on its own website.
c. Timeframes
The Working Group considered several recommendations relating to timeframes –
both before and after a complaint is filed.
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i.

Timeliness of Charges

Recommendation

•

•
Absent unusual circumstances, Boards should not charge based solely on
events that occurred more than 6 years before the initiating complaint.
•
The 6 year timeframe should not apply to cases involving criminal
convictions, sexual misconduct and other boundary violations, reciprocal
discipline matters, and ongoing substance abuse.
•
This 6 years begins to run at the later of:
o Actual discovery by the complainant of the facts complained of, or
o The date when a reasonable person, if exercising due diligence, should
have discovered the facts complained of.
Unusual circumstances include:
o Fraudulent concealment by the licensee of material information
o Repressed memory by the patient
o Acts that occur while a patient was a minor

Background and Rationale
The Task Force studied whether boards in other states place limits on charging based
on the length of time between an alleged violation and when such violation comes to
the attention of the boards. Such limits are analogous to statutes of limitation applied in
medical malpractice cases. Most states provide a deadline by which a plaintiff can file
a lawsuit against a provider for medical malpractice, although states also provide a
number of exceptions to that deadline.
There are several reasons why states have enacted statutes of limitation in medical
malpractice cases. There are fairness considerations that relate to the effect of the
passage of time. Memories fade over time and evidence can be lost or witnesses can
disappear. In addition, these statutes take into consideration that people want to get on
with their lives without the threat of litigation hanging over their lives and professional
practices. Finally, statutes of limitation are said to promote efficiency by encouraging
lawsuits to be filed in a timely manner.
Statutes of limitations for health care providers and other professionals subject to
licensure are not uncommon in the United States. As an example, the following medical
boards have such statutes: Illinois (10 years); New Hampshire (6 years); Florida (6 years);
and Missouri (3 years). However, there are exceptions to these statutes. In New
Hampshire, the statute is tolled for the period of time it would take the board to
reasonably discover the misconduct and does not apply to disciplinary actions taken in
other states, criminal convictions, or to certain patterns of conduct. In addition, for some
types of infractions, the use of statutes of limitations is controversial, for example in sexual
misconduct cases that involve repressed memory and in pattern of conduct cases.
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The Task Force was initially divided on the appropriateness of such a time limitation in
the context of board disciplinary action. Several members cited their concern that a
time limitation would hurt patients who may, for a variety of legitimate reasons, not be
ready to report a violation until many years after it happened. Also, several members
noted that, if the primary purpose of the boards is to protect the public from a potentially
dangerous provider, a time limitation could place an arbitrary barrier to achieving this
goal. After considerable discussion, the Task Force agreed to a 6-year time limitation
that would not apply to cases involving criminal convictions, sexual misconduct and
other boundary violations, reciprocal discipline matters, and ongoing substance abuse.
The Task Force also noted that this recommendation does not preclude boards from
taking informal action with regard to violations that occurred longer than six years ago.
Implementation
The Task Force believes that, in order to effectuate this recommendation, the General
Assembly should pass the legislation necessary to adopt it into statute.
ii. Board Timeframes
The Task Force made several recommendations in the area of timeframes once a
complaint is filed. As a note of clarification, the Task Force decided that certain
timeframe issues are more closely related to fairness than to timeliness (another area of
Task Force focus that is discussed later). The timeframe issues discussed in this section on
“fairness in process” relate to the disciplinary process rather than the speed by which a
board makes a final decision on a complaint.
While the Task Force generally agreed that timeframes are important (in fact, several
of the boards already operate under regulatory timeframes), there was a great deal of
discussion on the effect of timeframes on the boards’ administrative processes. One
concern expressed in this area was that strict timeframes could “judicialize” or formalize
a process that is meant to be more flexible than the judicial process. Another significant
concern was that, while boards may want to work within imposed timeframes, a lack of
resources may prevent them from doing so. Although the Task Force members agreed
to a number of timeframe recommendations, they felt that these timelines should be
considered guidelines, not rules that could lead to judicial action. The Task Force
recognizes that resource issues will have to be addressed in order for the boards to be in
a position to regularly meet these timeframes.
A. 18 Months for Decision to Charge
Recommendation
As a rule, a board should complete its investigation and the Charging Committee
should vote on whether to charge within 18 months of the date a complaint is filed
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with the board. Delays caused by or requested by the licensee will toll this time
period.
Background and Rationale
Several Task Force members commented that some boards have, on occasion,
taken an inordinate amount of time to investigate complaints, which is not fair to
complainants or licensees. This recommendation is based on an effort to ensure that
boards charge in a timely manner. An initial recommendation considered by the Task
Force included a provision that any charges voted after the 18 month period would be
subject to possible dismissal or other remedies, at the discretion of the Board and/or ALJ,
upon a showing by the licensee that the time period beyond the 18 months had caused
such substantial prejudice to the licensee that the licensee had been deprived of his/her
right to a fair hearing. However, the Task Force decided against including this remedy
provision in the final recommendation because of a disagreement among Task Force
members as to the value of imposing timeframes on boards without having the proper
data upon which to base decisions as to what timeframes are appropriate for a given
board. In addition, the Task Force recognized that there were issues relating to resources
available to the boards, and some areas beyond the direct control of the boards, that
can result in delays. Despite these obstacles to timely action, the Task Force members
agreed that, absent unusual circumstances, 18 months is a reasonable amount of time
for an investigation.
B. 90 Days to Issue Charges after Decision to Charge
Recommendation
After the board has voted to charge, absent good cause, charges should be
issued no later than 90 days after the decision to charge.
Background and Rationale
After a board completes an investigation and decides to charge a provider, the
board sends the investigator’s information and the board’s written comments to the
board prosecutor so that formal charges can be written. Several Task Force members
noted that some delays that are attributed to the boards in relation to issuing charges
are actually delays that occur while boards wait for charges (that have already been
voted by the board) to be drafted by AAGs assigned to the boards for that purpose.
Some boards reported that summary suspensions had been tied up for many months in
the drafting process. Task Force members agreed that, while issuing charges within 90
days was a good aspiration, complying with this rule would be virtually impossible unless
boards were allocated more support by the OAG.
C. 90 Days – Minimum Time from Charges to Hearing
Recommendation
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Once charges have been issued by the Board, a hearing on those charges shall be
set no earlier than 90 days from the date the charges are served on the licensee,
except at the request of the licensee. The Administrative Prosecutor shall make
reasonable efforts to contact the licensee or counsel (where the licensee is
represented by counsel known to the Board) to arrange for (a) reasonable, agreed
upon hearing date(s) prior to the issuance of the hearing notice.
Background and Rationale
While the Board has, under the Task Force proposals, 18 months to investigate and
an additional 90 days to prepare while charges are being drafted, a licensee who is
served with charges often receives those charges with a notice of hearing in the near
future. This proposal is intended to provide a minimally reasonable time for the licensee
to prepare to respond to, or defend, against the charges.
D. 90 Days to Issue Decision
Recommendation
Absent good cause shown, the board should render its decision within 90 days of
the later of:
• The receipt of an opinion from the Office of Administrative Hearings, or
• The final day of any hearing before the board (including a hearing on
exceptions to a proposed opinion from an ALJ).
Background and Rationale
Except for the Board of Physicians, there are no timeframes in place for boards to issue
their final decisions. A delay in this area can have a substantial negative effect on a
licensee whose professional practice is likely to depend on the outcome of the hearing.
In order to provide closure to complainants and respondents, the Working Group
recommended that boards issue their decisions within 90 days after the final decision has
been reached.
Implementation A-D
The Task Force believes that the General Assembly should authorize the Secretary of
DHMH to issue guidelines to the boards relating to the timeframe recommendations in AD. These guidelines would be uniform across the boards and encourage compliance
with the specific timeframes noted above. In addition, the Secretary should be
authorized to monitor the boards’ compliance with the guidelines, study their
compliance, and create recommendations as to whether specific timeframes should be
adopted into statute. At that time, the Secretary may recommend uniform timeframes
across the boards, uniform across a group of boards, or specific to each board. The Task
Force anticipates that this process of monitoring and study may take at least two years.
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iii. Communication Timeframes
Recommendations
With the exception of the Board of Physicians and Board of Nursing, each board
should adopt the following timelines and guidelines for communication with
complainants and respondents:
•
Complainant and respondent should be notified of the receipt of a
complaint within 7 days of the receipt of that complaint.
•
A status update should be sent to the respondent and the complainant
within 90 days of the receipt of the complaint.
•
After disposition, a final notification letter should be sent to the complainant
and the respondent within 7 days of completion of the case.
The Board of Physicians and the Board of Nursing should establish their own
timeframes for each of the above actions.
All boards should follow a model letter format (consistent with the letters provided
in Appendix D) when corresponding with complainants and respondents.
Background and Rationale
Several Task Force members expressed their concern with the lack of transparency on
the part of boards during the disciplinary process. For a complainant, one aspect of
transparency is knowing what has happened to the complaint they filed. If a complaint
is not acknowledged or the action of a board is not communicated to a complainant,
the complainant could logically conclude that no action was taken on the complaint or
that it was not taken seriously. In the case of respondents, a lack of communication may
be even more serious. Several Task Force members commented that respondents may
not be aware that complaints have been filed against them until they receive a
subpoena. During the course of the case, respondents may have very little information
about the action a board is taking and this lack of transparency and communication
can be very stressful given that their livelihood may be at stake. Several members of the
Task Force noted that most boards have regulations that require all proceedings to
remain confidential. 7 These confidentiality rules therefore may preclude boards from
communicating much information to complainants and respondents as much as the
boards would like to do so.

7

See for instance the Board of Physician regulations, COMAR 10.32.02.08,
A. Except for formal charging documents, notices of intent to deny, or as otherwise
provided by law, the proceedings of the Board are confidential, and the
confidentiality of the proceedings cannot be waived by the parties.
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As background, Task Force staff members researched other health-related complaint
and disciplinary processes, including those used by state survey agencies (SAs) 8 and
Quality Improvement Organizations (QIOs). 9 The Task Force considered the various
elements that SAs and QIOs include in the letters they send acknowledging a complaint.
These elements include:
•
Reiteration of the nature of the complaint;
•
Policies and procedures for handling complaints, including the scope of the
[Board’s] regulatory authority;
•
The course of action that the [Board] will take and anticipated timeframes;
•
An explanation of confidentiality issues that may limit the amount of
information that the [Board] can disclose to the complainant until the complaint is
fully investigated, dismissed or sent for charging;
•
A statement that the [Board] may need to reveal the identity of the
complainant to the practitioner;
•
A statement that regardless of how much information the [Board] will be
able to disclose, the [Board] will continue with its investigation and take necessary
action, when appropriate; and
•
A [Board] contact name and number for follow-up by the complainant.
Neither SAs nor QIOs have written guidelines regarding what information can or
should be provided to complainants who make inquiries after a complaint is
acknowledged. Based on comments from Task Force members, interim letter(s) with a
case update, information about the disciplinary process, and any confidentiality rules
that prohibit certain disclosures may be helpful in allaying complainant concerns. At
least one Maryland board -- the Psychology Board -- must notify the licensee and the
complainant at least every three months of the status of the complaint. 10 In addition, the
Medical Practice Act 11 gives complainants the right to information about the status of
their complaint.
The Task Force also reviewed the timeframes and elements of final letters sent by SAs
and QIOs. QIOs, for example, are required to respond to a complainant 5 days after a
final decision is reached. Elements found in SA and QIO final response letters include:
o Personalized salutation line (e.g., "Dear Mr. Smith" instead of "Dear
Complainant");
o Restatement of the specifics of the complaint, including all issues raised by
the complainant;
o An explanation of the [Board’s] disciplinary process;
State agencies responsible for surveying and licensing health care institutions and responding to
consumer complaints.
9 Private contractors with the Centers for Medicare & Medicaid Services (CMS) that conduct
quality assurance activities relating to Medicare providers and that respond to beneficiary
complaints.
10 Maryland Code Annotated, Health Occupations, §18-206(b)(1).
11 Maryland Code Annotated, Health Occupations, §14-411(f).
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o A summary of investigation methods (e.g., on-site visit, written
correspondence, telephone inquiries, etc.);
o Date(s) of the investigation;
o Information regarding confidentiality rules that prohibit a [Board] from
releasing information about an investigation;
o What follow-up action or sanction, if any, is to be taken by the [Board].
o Title, address, and telephone number of Board contact person.
In terms of communicating with respondents, by informal process, most boards inform
a licensee about a complaint - either by sending the licensee a copy of the complaint
and asking for a response, or interviewing the licensee about the complaint. The
Psychology Board, by statute, must provide a copy of the complaint to the licensee
within 120 days of receipt. 12 The Task Force decided that it was appropriate to treat the
Board of Physicians and the Board of Nursing different from the other boards with regard
to communication timeframes because of the large number of licensees under their
auspices. The Task Force anticipates that these boards will need to modify the
communications timeframes to reflect their larger workload.
Implementation
The Task Force believes that each board should implement the recommendations in
this section by individual board action so that the recommendations are implemented in
a way that is consistent with the needs and practices of each particular board.
d. Board Membership
Recommendation
All licensees should be notified of board vacancies. Such notice can be achieved
by an e-mail to all licensees or a notice on the board’s webpage.
Each board should develop training materials and processes for new board
members above and beyond what DHMH currently provides.
Background and Rationale
The membership composition of the boards was raised by several Task Force
members who cited it as a possible factor relating to lack of fairness in the disciplinary
process. These Task Force members commented that the selection method used by
some boards is disproportionately determined by professional associations. These
professional associations may not be representative of the full range of practitioners in a
certain field.

12

Maryland Code Annotated, Health Occupations §18-206(b)(1).
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As background, Task Force members reviewed the board member selection process
currently in place in Maryland. Except for the Mortician Board, state professional
societies are involved in the nomination process by recommending or nominating new
board members. Licensees are notified of board vacancies by 8 out of 19 Boards. A
solicitation and balloting process is used by the Board of Dental Examiners 13 (modified
under HB 811) and the Psychology Board, although the processes are somewhat
different. The Board of Dental Examiners is required to solicit all licensed dentists, dental
hygienists, and dental professional associations for nominations of new members to be
submitted to the Governor. Following this process, the dental board conducts a
balloting process and names are chosen and sent to the Governor for approval. As to
the Board of Psychology, the Maryland Psychological Association is required to notify all
licensed psychologists of vacancies to solicit nominations and to conduct a balloting
process in which every licensed psychologist is eligible to nominate and vote on the
names that will be submitted to the Governor.
Implementation
As regards the recommendation relating to notifying licensees of board vacancies,
the Task Force recommends that the General Assembly pass the legislation necessary to
adopt it into statute. As regards the recommendation that each board should develop
training materials for new board members, the Task Force believes that each board
should implement this recommendation on its own initiative in a way that it is consistent
with the needs and practices of each particular board.
e.

Peer Review

Recommendation
In standard of care cases where peer review is conducted, licensees under
investigation should be given the opportunity to review the preliminary peer review
written report and the opportunity to respond to questions from, or concerns
expressed by, the peer reviewer prior to the final peer review report being sent to
the board. The manner of communication (in person meeting, telephone
conference, or written communication) between the licensee and peer reviewer
shall be determined at the discretion of the board. Neither board members nor
defense counsel shall be permitted to participate in an in person meeting of a
licensee and peer reviewer.
Background and Rationale
In a standard of care case, i.e., a case that concerns the technical performance of a
licensee, some boards will ask an outside peer reviewer to prepare a report for the board
based on the peer reviewer’s assessment of whether the licensee’s actions fell below the
standard of care in a particular situation. The decision of the peer reviewer is based on
13

The selection and balloting process used by the Dental Board was modified in HB 811.
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facts that appear in medical records and on other information provided to the peer
reviewer – generally by the board’s investigator. Several Task Force members expressed
their view that peer review reports often contain inaccuracies or misunderstandings that
could be alleviated if the respondent had the opportunity to communicate with the
peer reviewer to resolve any questions or concerns. Task Force members agreed that
this could be a valuable practice and enhance the accuracy of the reports but
expressed concern regarding the method of communication between the respondent
and the peer reviewer. Several Task Force members stated that peer reviewers might be
unwilling to serve as peer reviews or intimidated if they had to meet with a licensee,
especially if the licensee’s attorney were present. Furthermore, for boards that represent
small communities of practitioners, it is likely that a licensee would know a peer reviewer
and in such a case, anonymity is desirable.
Implementation
The Task Force recommends that the General Assembly pass legislation requiring
each individual board to adopt regulations that will permit this recommendation to be
implemented.
f.

Single Case - Standard of Care

Recommendation
All boards shall be given the authority to adopt, and should adopt, a program in
which practitioners who commit a single standard of care violation are provided with
training, mentoring or another form of remediation rather than requiring the
practitioner to participate in a formal hearing.
Background and Rationale
Several Task Force members expressed concern about sanctioning licensees who
have demonstrated practice behaviors which are less than optimal, but who have thus
far caused no serious harm to patients. The Working Group suggested to the Task Force
that, for providers who have been charged with a single standard of care violation, it
would be useful to provide that practitioner with re-training and mentoring rather than
proceeding to a formal hearing. They discussed a program in Ohio that allows for this
form of remediation. This program – the Quality Intervention Program (QUIP) -- is used by
the Ohio Medical, Dental, and Nursing Boards. The QUIP program is designed to address
quality of care complaints which do not appear to warrant intervention by formal
disciplinary action but may indicate that the licensee involved has developed poor
practice patterns or has failed to keep up with current practice standards. As long as
there are no identifiable impairment issues (i.e. physical or mental illness, or chemical
abuse/dependency), an educational intervention may be all that is needed to bring the
licensee up to current standards and practices. More information about the QUIP
program is available in Appendix E.
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Under a program such as QUIP, boards can intervene early and direct these licensees
to appropriate remedial education tailored to their specific shortcomings without taking
formal disciplinary action against the licensee. The licensees would then be monitored
to ensure success in the remediation efforts. If such intervention is successful, the licensee
will benefit by improving his practice pattern, and consumers will benefit by having a
better practitioner. This practice would enable boards to fulfill their primary function of
protecting the public while improving the practice of a provider who, without this
program, would likely suffer a great deal professionally via the formal discipline system.
The Task Force agreed that such a program would be a valuable addition to the
disciplinary process in Maryland although several Task Force members acknowledged
that the General Assembly has considered similar programs in the past and rejected
them because these programs, which do not result in public disciplinary action, result in
less information being available to the public about disciplined providers. On the other
hand, they do provide a method for boards to ensure the competence of a provider
and allow the provider to continue to provide care without the repercussions which
public discipline have on insurance coverage, participation in third party payor plans,
and credentialing.
Implementation
The Task Force suggests that, in order to effectuate this recommendation, the General
Assembly give the boards the authority to adopt a program similar to the one set forth in
this recommendation. Boards, on their own initiative, should adopt such a program.
g.

Uniform Procedural Rules for Contested Cases

Recommendation
The Secretary shall convene a working group including representatives from the
Attorney General’s Office, the health occupation boards and other relevant
stakeholders to develop a set of uniform procedures for contested cases for adoption
by all health occupation boards.
Background and Rationale
The Task Force studied whether there should be more uniform procedures for
disciplinary cases across all the health occupation boards in order to ensure consistency
across all boards. A representative of the AG’s office agreed to review the board
regulations pertaining to rules of procedure. She concluded that, although the
regulations are not uniform, there are very few substantive differences in the regulations
across the boards. Although uniformity was an important goal and one that the Task
Force has focused on in other areas, the Task Force agreed that, to address the
differences that exist across all the boards’ disciplinary procedures would take an
inordinate amount of time that was not available to the Task Force. Therefore, the Task
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Force recommended that the Secretary of DHMH convene a working group to examine
board regulations and procedures to achieve consistency in the handling of disciplinary
cases.
Implementation
The Task Force believes that the Secretary currently has the authority to convene a
working group such as that which is described in this recommendation and that he
should do so in order to effectuate this recommendation.
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h.

Rotation of Board Counsel

Recommendation
Board Counsel shall be rotated at the discretion of the OAG.
Background and Rationale
The Task Force gave serious consideration to the provision in the Act that lists as an
area of Task Force study “. . . the length of time an AAG works for an individual board
and the potential of having the AAGs rotate among the boards.” 14 The rationale put
forth for having AAGs rotate among the boards was that, after too many years working
for the same board, board counsel may become too complacent or exert too much
influence over board disciplinary actions. The Task Force discussed this provision and
agreed to make an affirmative recommendation that board counsel be rotated solely at
the discretion of the OAG. The Task Force was primarily concerned with the provision
because the boards value the expertise that board counsel experience brings and
would not want to be in the position of training new board counsel every few years. In
addition, the Task Force saw no need, nor thought it appropriate, to interfere with the
OAG’s administrative management of its own resources. The Attorney General’s
designee on the Task Force also raised the issue that any recommendation in this area
might be a violation of constitutional law. He referred the Task Force to the case of
Schisler v. State, 394 Md. 519 (2006) which suggests that the legislature cannot interfere
with an executive agency’s “power to exercise supervision” over its own agencies. Slip.
Op. at 25.
Implementation
No action is required to implement this recommendation as it is consistent with the
status quo.
i. Other Fairness in Process Issues Discussed by the Task Force
i.

Board Reconsideration of Past Disciplinary Decisions

The Task Force considered a proposal to allow boards to reconsider final rulings based
on new evidence or changed circumstances. As an example, a number of dentists
have been disciplined for stating that mercury fillings are dangerous to patients. At
present, scientific evidence does not support this proposition. What if the science in this
area changed and supported the proposition that mercury fillings are, in fact,
dangerous? Could the Board of Dental Examiners reconsider the disciplinary actions
taken against these dentists? The Task Force discussed this issue and the majority agreed
that it would not be appropriate to make a recommendation expressly authorizing
14

Maryland General Assembly 2008 Session HB 811(f)(3)(iii).
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boards to reconsider or revise their findings or sanctions based on new evidence or
changed circumstances, at the request of a licensee. Several Task Force members
noted that licensees are required to adhere to current standards of practice -- not
standards that may or may not be adopted in the future. Board disciplinary decisions
based on violations of the current standard of care should stand and should not be
revisited. The majority of Task Force members also rejected this proposal based on
concerns that it could lead to lengthier litigation and an increased workload for the
boards.
ii.

Expungement of Disciplinary Records

The Act listed as one area for the Task Force to study “[whether] under certain
circumstances, [to] expunge disciplinary proceedings from a licensee’s file after a
specified period of time.” 15 In accordance with this provision, the Task Force considered
giving boards the express authority to expunge certain disciplinary records after a certain
period of time in order to remove the stain that a disciplinary action places on a
provider’s record and reputation. The rationale behind this proposal is that old
disciplinary actions, especially regarding relatively minor infractions, may be irrelevant to
a practitioner’s current fitness to practice. The Task Force discussed and agreed that the
issue of expungement of certain licensee disciplinary records was an area warranting
further consideration and study but did not make a recommendation. As regards this
issue, Task Force members raised several questions, including whether expungement
should apply only to publicly available information or also to information available to the
boards and whether the expungement should apply only to non-standard of care cases
or only to reprimands. The concern with not making information available to the boards
was that boards might be unable to establish a pattern of practice.
iii.

Overly Broad Subpoenas

The Task Force discussed a concern regarding boards crafting investigative
subpoenas that are too broad. The concern in this area is that overbroad subpoenas
can lead to a “fishing expedition” that goes beyond the complaint(s) that initiated the
investigation and could expose the licensee to additional charges. The Task Force
disagreed with this concern for several reasons: 1) a remedy is currently available to
deal with any overly broad subpoena by making a motion in court to quash such a
subpoena, and 2) the boards may need to craft a broad subpoena in certain
circumstances, for instance, to determine if a violation is an isolated incident or a pattern
of inappropriate or unsafe practice indicating a threat to public welfare and safety.
Without further evidence of problems relating to overly broad subpoenas, the Task Force
saw no need to make a recommendation on this issue.
iv.

15

Centralized Investigation and Charging Board

Maryland General Assembly 2008 Session HB 811(f)(3)(viii).
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The Task Force also considered a detailed proposal that would create a separate,
independent and centralized investigation and charging board that would be used by
all the boards (see proposal - Appendix F). The goal of the proposal was to improve
efficiencies and prosecutorial consistency. The Task Force discussed this issue and
decided not to make any recommendations regarding the proposal. Task Force
members agreed that there might be value in evaluating the disciplinary process as a
whole but agreed that there were significant concerns about the proposal and not
enough time to study it sufficiently. Issues raised by Task Force members included the
cost of the proposal in an era of budget cuts; concerns regarding the skills of pooled
investigators; lack of consumer representation on such a board; and concerns relating to
having representatives from multiple health professions on a single board.

2.

Fairness in Outcome

Recommendation
•
Each board should adopt specific sanctioning guidelines that will be applied
to that board and used to increase uniformity in board sanctions for similar
infractions. All guidelines should conform to a general framework or incorporate a
common set of elements.
•
This framework should include:
o A range of sanctions for each type of infraction. (This can be done based on
historical data or a normative process.)
o A list of mitigating and aggravating circumstances that may be used to
decide when the sanction should fall within the range of sanctions or
whether the sanction should fall outside the established range.
•
Sanctioning guidelines should be used throughout the entire discipline
process – during both formal and informal proceedings.
Background and Rationale
The Act specifically noted that the Task Force should study “[p]otential changes in the
disciplinary program of the health occupation boards that will . . . (iii) increase the
consistency and fairness of disciplinary outcomes.” 16 In order to arrive at more consistent
and fair outcomes, the Task Force studied and later recommended the development of
sanctioning guidelines.
Sanctioning guidelines provide a framework from which an appropriate sanction can
be reached by a disciplinary board. There are several reasons for adopting sanctioning
guidelines: they make sanctioning decisions more predictable; they add an objective
element to a process that is inherently subjective; they provide a resource for board
members, board staff and attorneys on both sides; they minimize sanctioning
inconsistencies; assist board members or staff recall how past cases were decided; and
constrain the influence of such undesirable factors as board member identity, overall
16
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board makeup, and race or ethnic origin on outcomes. Approximately 20 states have
adopted or are considering adopting structured sanctioning systems including Virginia,
Ohio, Washington, Florida, Ohio, and Texas. 17
There are two ways that sanctioning guidelines can be developed – an historical
approach and a normative approach. Under an historical approach, past sanctioning
decisions are analyzed to discern patterns that can help in the formulation of
appropriate and historically consistent guidelines. Under a normative approach,
guidelines are based on what policymakers or board members feel sanction
recommendations should be. The Task Force studied the processes undertaken by two
states that have implemented sanctioning guidelines in the last few years – Virginia and
Washington. Virginia followed an historical approach to developing sanctioning
guidelines and Washington followed a normative approach.
In 2001, the Virginia Board of Health Professions, which oversees Virginia’s thirteen
health regulatory boards, commenced an analysis of health regulatory board
sanctioning. This analysis, which began with the Virginia Board of Medicine, eventually
led to the development of a “sanction reference system.” Over a two-year period,
consultants engaged by the Virginia Board of Medicine (BOM), conducted in-depth
interviews of past and former participants in the BOM disciplinary process and compiled
250 sanctioning “events” covering almost 500 cases. After collecting this data,
consultants constructed an “historical portrait” of past sanctioning decisions. Based on
this “historical portrait,” consultants derived “significant factors” affecting sanctioning
decisions and graded them accordingly. By way of example, a significant factor such as
“injury level” received 100 points if death occurred, 50 points if physical injury occurred,
and 50 points if mental injury occurred. Consultants then developed a worksheet for
recording and calculating point totals for each case. The higher the point total, the
more severe the recommended sanction. Worksheets also included mitigating factors
which boards could take into account. The accuracy of the process was tested by how
well sanctions determined by completing the worksheets matched actual sanctions
handed down over the past six years.
The Virginia Board of Health Professions made it clear from the beginning that
individual board compliance with the “sanction reference system: would be voluntary
and that boards would retain complete discretion to go outside any recommended
sanctions.” A more complete discussion of the approach and methodology that
consultants employed, including worksheets and sample cases, is contained in the
Sanctioning Reference Points Instruction Manual (July 2004) of the Virginia Board of
Medicine. To date, consultants have prepared historical portraits of all the large boards
in Virginia, including medicine, nursing, and pharmacy, as well as many of the smaller
ones.

Kauder, N. and Carter, E., “An Empirically Based Structured Sanctioning System,” Journal of
Medical Licensure and Discipline, Vol. 90, No. 4 (2004).
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Washington, in contrast to Virginia, used a normative approach to developing
sanctioning guidelines. The Secretary of Health convened a workgroup that developed
guidelines based on the experience of workgroup members and interviews with board
members. In the first stage of the process, attorneys from the Department of Health’s
Legal Unit and one Health Law Judge met to review prior state legislation that mandated
sanctions for certain categories of unprofessional conduct. Subsequently, the work
group focused its attention on six categories of conduct: sexual contact, physical
abuse, drug diversion, felony convictions, negligence, and misuse of drugs or alcohol
creating a risk of patient harm. Various options were explored, including a point system
for assigning specific conduct to a predetermined sanction range. Ultimately, a point
system was rejected. The consensus of the work group was to create a tool which would
allow assessment of the severity of conduct within each conduct category. Aggravating
and mitigating circumstances would be used to determine the actual sanction within
each severity level. The final worksheets (Appendix G) are very different in appearance
and approach from the guidelines in place in Virginia, which employs a point system.
A prospective review was conducted of the Washington guidelines in 2006 and a
performance audit in 2007 supported the continued use of the sanctioning guidelines.
There have been several sets of revisions to the guidelines, which will become required
by regulation this year (2009). The Department of Health monitors board compliance
with the guidelines and compliance with guidelines is part of state performance
measures for boards.
In terms of developing and implementing sanctioning guidelines in Maryland, a salient
difference between the two states the Task Force studied and Maryland is that the
health occupations boards in Virginia and Washington operate under a single
administrative authority. This factor is likely to facilitate the development of a uniform
process across boards.
In addition to discussing how best to develop sanctioning guidelines, the Task Force
discussed when the guidelines would apply – in other words, at what stage of the
disciplinary process would the guidelines be used. In Virginia, the guidelines are informal
and not used in the hearing process. In Washington, the guidelines are required at all
informal and formal stages of the process from settlement to hearing to final disposition.
The Task Force agreed that sanctioning guidelines should include mitigating and
aggravating factors and looked at the factors used in Washington State as a model.
(see Appendix H)
Implementation
The Task Force believes that, in order to effectuate this recommendation, the General
Assembly should pass the legislation necessary to adopt it into statute.

3.

Timeliness
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Recommendations
Boards should be able to use their own financial resources to hire staff needed within
state personnel guidelines. This should include the ability of boards to use their
resources to obtain additional personnel time from the Office of the Attorney General.
Each Board should develop guidelines on timeliness for prioritization, investigation &
prosecution of cases.
Background and Rationale
The Task Force began its consideration of timeliness by asking what changes could be made
to improve the timeliness of board action. The Task Force agreed that timeliness was hampered
by state rules regarding hiring of staff and the inability of the boards to use their own funds to hire
qualified personnel.

All of Maryland’s 18 health occupation boards, except the Board of Nursing Home
Administrators and the State Board for the Certification of Residential Child Care Program
Professionals are “special funded,” i.e., funded by the licensing fees that they raise.
Each board has an individual non-lapsing fund in which their licensing fees are held.
However, the boards do not have unfettered access to these funds. Each board must
submit an annual budget to DHMH for approval. Any board expenditure that falls
outside of the approved annual budget must be approved by DHMH. In addition,
because board employees are state employees, the boards are subject to state
employment policies, including the current freeze on hiring. This means that a board
may identify the need, for example, for an additional investigator and have sufficient
funds to hire one, but is not permitted to do so because of the hiring freeze. Also, boards
are not generally permitted to pay staff outside of the salary structure for state
employees. This prohibition has made it difficult for some boards to hire the most
qualified person for an open position. The Task Force recommended that each board
be allowed to utilize the funds generated by its fees to provide the services it is required
to provide as it determines best.
In addition, the Task Force specifically agreed to recommend the use of board
financial resources to “hire” additional AAGs and that, in light of the backlog of board
cases in the OAG, attention be given to the need for additional resources within the
AG’s office that are devoted to health occupation board matters.
Implementation
The Task Force believes that the recommendation regarding board funding will
require statutory language to implement. As to the recommendation relating to
guidelines for timeliness, the Task Force suggests that each board implement the
recommendation via individual board action consistent with the needs and practices of
each particular board.
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4.

Data Collection

a.

Data Collection on Disciplinary Actions

Recommendation
Boards should collect data relating to the age of cases at various stages of the
disciplinary process.
Background and Rationale
Many boards do not have sufficient information to assess their performance or to
make well informed decisions about case management, allocation of resources, or
sanctioning practices. Similar data inadequacies hinder board administrators and policy
makers from making decisions regarding resource allocation or policy changes. The Task
Force approached the issue of data collection by asking – “what data about timeliness
of board actions and functioning of the boards are necessary to make well informed
management and policy decisions?”
Organizations frequently use two types of indicators to monitor and assess their
performance—process measures and outcome measures. Process measures relate to
organizational efficiency, i.e., how efficient an organization is in performing certain
functions. Outcome measures, on the other hand, concern the results or output of
organizations. In the case of boards, process measures refer to the screening,
investigation, and resolution of complaints, while outcome measures may reflect the
number of complaints received and actions taken. For purposes of timeliness and
consistency in board operations, process measures are more important.
Health care organizations, such as hospitals, more commonly apply process measures
than outcome measures to assess quality performance. Among the reasons are
difficulties in measuring and interpreting outcomes. A leading source, for instance, notes
that “counted outcomes such as mortality may be rare events, and therefore
uninformative for evaluating quality of care for many conditions that are not
immediately life-threatening. Also, outcomes may be heavily influenced by the
underlying severity of illness and related patient characteristics, and not just by the
quality of health care that patients received.” 18 So too, the number of formal and
informal disciplinary actions taken by a particular board, while important for recordkeeping purposes, may bear little relation to the nature and quality of board operations.
A board that handles a disproportionate number of standard of care cases, for instance,
or that uses innovative approaches to rehabilitate licensees may be performing
extremely well under the circumstances, yet compare unfavorably in rankings that stress
the number of formal actions taken.

Bodenheimer, T. and Grumbach, K., UNDERSTANDING HEALTH POLICY, McGraw-Hill Medical
Publishing, 2005.
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For purposes of assessing timeliness of board operations, then, data that accurately
measure the length of time incurred to resolve complaints are essential. At the very least,
boards require data to support the following calculations:
•
•
•

Mean age of all cases open and closed
Median age of all cases open and closed
Range in age of all cases open and closed

A proper statistical analysis, based on such information, will establish the amount of
time for the majority of cases to progress through the system. Armed with this
rudimentary information, boards can begin to determine and to address the reasons for
any outliers.
For a proper assessment of operations, however, boards must go further. The next
step is the collection of data that show the age of cases that possess certain
characteristics. These include cases that are based upon or involve
•
•
•
•
•
•
•
•
•

Disciplinary actions taken by another state or agency
Criminal convictions
Breeches of standard of care
Professional misconduct
Boundary violation (sexual misconduct)
Drug or alcohol abuse
Mental or physical impairment
Fraud and deceit in practice
Other

Because certain cases (example: standard of care cases that involve some form of
peer review) are time-consuming and resource intensive, while other cases (example:
those based upon a criminal conviction) are not, board procedures and processes for
handling them may be entirely different. Identification of the outliers in each of these
categories is essential to proper case management.
Finally, and most importantly, boards require data that reflect the time involved to
complete certain stages of the process for certain categories of cases. Armed with such
information, boards more accurately can assess inefficiencies or establish the need for
additional resources and their proper allocation.
Though most cases and the boards that handle them resist simple categorization,
most disciplinary proceedings often have certain stages or features in common. All
boards, for instance, have a process for cataloging and screening complaints. Boards
may dismiss complaints before undertaking a formal investigation. Once a complaint
passes through the screening process, boards frequently will investigate to determine if
probable cause exists to pursue disciplinary action. After completing the investigation,
boards have an array of options, from closing the case to issuing formal charges. The
bringing of charges, however, does not automatically lead to a formal case hearing.
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Indeed, boards resolve many cases by means of a consent order or other formal
agreement. A hearing only takes place after all practical means for resolving a
particular case have been explored and fully exhausted. Hearings often are long and
complicated affairs that can severely tax a board’s limited resources.
The four stages detailed above—(1) Administration, (2) Investigation, (3) Prehearing and (4) Hearing—provide useful markers for the collection of data. Not
surprisingly, a recent study, 19 identified similar stages when it studied the number of
complaints closed at different stages of the medical board disciplinary process as shown
in Figure 1.

See Department of Health and Human Services, “State Discipline of Physicians: Assessing State
Medical Boards through Case Studies,” R. Bovbjerg, P. Aliaga, and J. Gittler, February 2006,
prepared for the DHHS Assistant Secretary for Planning and Evaluation (ASPE Report).
39
19

Figure 1. Percentage of State Medical Board Cases Closed at Various Stages of the
Disciplinary Process 20

Urban
Institute
Study, 2006
ASPE
Report
2006

Data that show the duration of cases at each of the above four stages of the
disciplinary process should be useful for statistical comparison, benchmarking, and
establishing performance measures. Knowing the length of time that it takes to
investigate certain cases could lead to several improvements. By way of example, if the
time for investigating certain cases is deemed excessive across several boards, then
additional resources may be necessary. If discrepancies exist across boards, then
resources could be reallocated. If outliers occur, then board administrators could seek
to determine the causes.
To summarize, boards should collect data that would allow administrators to make
and depict (by graph, illustration or otherwise) the following simple computations:
1. the age (mean, median, and range) of closed* board cases
2. the age (mean, median, and range) of closed* board cases by specific case
category
3. the length of time (mean, median, and range) that it takes boards to complete
discrete phases of the disciplinary process with respect to specific case categories
* Cases “closed” includes cases that have been resolved by consent order and may
remain open pending completion by the licensee of the terms of the agreement.
Boards must strive for uniformity and consistency in data collection. Otherwise, the
above computations will not be useful for statistical comparison. The collection of data
20

ASPE Study supra note 19.
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itself should not be onerous if boards regularly record the dates of certain events in each
case (complaint) file. Appendix J contains a suggested format that boards may wish to
follow for data collection purposes.
Recommendation
The data collection framework included in Appendix K should be integrated with
the data currently collected by StateStat.
Background and Rationale
Representatives from the DHMH and the governor’s office have begun to collect and
compile board data. Currently available information is contained in a format known as
StateStat. Although the information contained in StateStat is a start, much of the existing
data are outcome, not process, oriented. Several of the lines, for instance, reflect raw
numbers at certain stages of the disciplinary process. These include the following:
•
•
•
•
•

# of complaints closed administratively
# of investigations initiated
# of investigations closed
# of investigations pending
# of complaints adjudicated by the board

The only data pertaining to the duration of cases are those “awaiting action from
board prosecutor.” But even this information is not broken down by case type and,
because of the manner in which it is compiled, does not lend itself to rigorous statistical
analysis.
The numbers of complaints, investigations, or prosecutions at certain stages of the
disciplinary process is not particularly informative for comparative and case
management purposes. Rather than compile raw numbers, boards need data that
show the age of cases at certain stages of the disciplinary process. Only then can
boards begin to address potential inefficiencies and the need for additional resources at
the administrative, investigative, prosecutorial, and/or adjudicatory levels.
Implementation
The Task Force believes that the Secretary currently has the ability to require the
individual boards to collect the data specified in this report. The StateStat data
collection process, for example, is being carried out through the Governor’s office with
the assistance of the Secretary. The Secretary should develop guidelines for the uniform
collection of this data across the boards and ensure that it is integrated with the data
currently being collected by StateStat.

41

b.

Collection of Racial and Ethnic Background Data

Recommendation
All Boards should collect racial/ethnic identity information on a mandatory basis as
part of their licensing application process.
Background and Rationale
HB 811 listed as a topic for Task Force study “the extent to which the current
disciplinary system has a differential impact on various groups of licensees and potential
strategies for minimizing differences while improving the overall quality of health care
services.” Given the fact that not all boards know the racial or ethnic background of
their licensees, it is difficult to determine whether board disciplinary actions have a
differential impact on licensees based on race or ethnicity. 21 The goal of collecting data
relating to a licensee’s race and ethnicity on licensing applications is to provide statistical
information that could later be used to verify fairness in licensure and disciplinary
processes and to ensure that board membership reflects diversity of licensees.
The Task Force researched the legality of collecting such data and determined that
there is no Federal or state statutory prohibition against collecting this type of
information. Title VI of the Civil Rights Act of 1964 prohibits all programs receiving federal
financial assistance from discriminating on the basis of race, color or national origin and
recipients of these funds are required to collect sufficient data and information to permit
effective enforcement of Title VI. A 2007 survey by the National Health Law Project

The DHMH OIG report issued on 12/21/07 (see supra note 1) attempted to address this question
for the Board of Dentistry. However, the report noted that “the Dental Board's data collection
system is not well suited for analyzing patterns or analyzing consistencies in the handling of
complaints.” In terms of rates of sanctions, for example, the OIG could not rule out nor
definitively conclude that disparities in sanctioning based on race had occurred. The report
noted that “African Americans received an overall higher rate than Caucasians for unduplicated
sanctions (unadjusted for severity) for those complaints reviewed and analyzed in this study. The
rate for African Americans was 1.9 times higher than that of Caucasians. The likelihood that a
system with equal treatment by race, operating on complaints of equal severity by race, would
produce a sanction difference this large or larger is only 2%.” However, the report could only
conclude that “either (1) there is inequality in the severity of the allegations by race or (2) there is
inequality in the sanctioning process by race. “ (emphasis added)
In terms of the severity of sanctions, the report stated that “there was an inability to precisely
capture severity in terms of recidivism and multiple allegations made. In further analysis of cases
receiving sanctions, there appeared to be no statistical difference between African Americans
and Caucasians in the application of more severe sanctions (defined as effect duration of one
year or more) both overall, and in categories of the severity of the violations. Additionally, there
was a small (not statistically significant) difference between Caucasians and African Americans
in the comparison of sanctions of high severity for all types of violations.”
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(NHeLP) 22 found no prohibition in federal law against collection of racial and ethnic
data. In fact, several program-specific statutes specifically require collection of such
data. Further, federal law requires private entities to collect racial and ethnic identity
information for certain housing, lending, and banking transactions.
On the state level, it also appears that no prohibition exists. The Office of Minority
Health contracted with NHeLP to look at state laws and policies to determine whether
health insurers and managed care organizations are permitted to collect and report
racial, ethnic, and primary language data. Their conclusion was that state laws
overwhelmingly do not prohibit the collection of such data. In Maryland, several state
agencies currently ask applicants for this information:
•
The Maryland Health Care Commission collects racial and ethnic data as
part of its Consumer Assessment of Health Plans Study.
•
DHMH’s Community and Public Health Administration collects and requires
health care providers to report racial and ethnic background data when reporting
on various medical conditions (such as HIV) and births.
•
The Maryland Medical Assistance Program and Maryland Children’s Health
Program (MCHP) request racial and ethnic background data for Medicaid and
children’s health insurance.
•
The Maryland Department of Budget and Management requests racial and
ethnic background data from individuals completing the Maryland State
Employment Application.
More interesting is the fact that 12 of Maryland’s 18 health Boards already ask for this
information on their initial licensing applications or licensing renewal applications. (See
table below.)

The NHeLP report is available at the following link:
http://www.healthlaw.org/library/item.15729351State_Survey_of_Assessment_of_State_Laws_Regulations_and_Practices_AffectNational Health
Law Project.
22
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An issue for the Task Force was whether the information should be requested on an
explicitly voluntary basis, mandatory basis, or with no comment as to whether the request
is voluntary or mandatory. The Board of Dental Examiners is the only Board that requests
the information on a mandatory basis (as part of their new application process). The
Maryland Board of Physicians, which requests this information with no comment,
performed an informal study of compliance with this question. It found that 68% of the
physicians in the database filled in an answer for race (71% for gender). If one of the
Physician Board’s licensure analysts requests additional information from an applicant, he
or she will include race and/or gender in the request if it was left blank. The analysts do
not request race and gender information if it is the only information missing. Some Task
Force members expressed concern about requiring the information if not doing so would
result in denial of licensure. Others felt that failure to provide the information would not
result in denial of licensure but simply failure to process an incomplete application form.
Preliminary research by Task Force staff members indicated that it is likely legal to ask for
the information on a mandatory basis, however, prior to proceeding with this
recommendation, the Task Force recommends that the OAG issue a formal opinion on
this point as there is no case law directly addressing it.
An additional issue raised by Task Force members was whether additional information
– beyond race and ethnic background – should be requested from licensees as part of
the application process in order to collect statistical data on other protected groups in
Maryland. As background, Article 49B of the Annotated Code of Maryland prohibits
discrimination against individuals because of:
•
•

Race
Color
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•
•
•
•
•
•

Religion
Marital Status
Physical or mental disability
Sexual orientation
Genetic information
(in housing) familial status

Discrimination against these protected classes is prohibited in the areas of
employment, housing, public accommodations, state services, institutional health care,
and the conduct of business by licensees of the Department of Labor, Licensing and
Regulation. The Task Force ultimately decided not to request additional information from
licensees (beyond race and ethnic identity) that could identify them as members of a
protected class. The Task Force concluded that asking this information would be
considered overly invasive of individual privacy.
Implementation
The Task Force recommends legislative action to require collection of this data by
each of the boards.

5.

Communication/Public Information

a.

Information Available on Board Websites
i. Aggregate Data

Recommendation
The data on disciplinary actions that the Task Force has recommended for inclusion in
the StateStat data should be made available through each board’s web site.
Background and Rationale
The Task Force considered expanding the aggregate data available to the public on
board web sites in a “user friendly” form. Aggregate data is de-identified data that
describes data combined from several measurements. In the context of board
discipline, this data can illuminate the overall work of the boards and provide consumers
with an idea of how board disciplinary resources are being used. The importance of
aggregate data was discussed at various times during the work of the Task Force –
primarily when the issue of data collection was discussed. At that time, the Task Force
looked at what was available in terms of aggregate data on board web pages in other
states (such as Virginia, California, and Washington). The Task Force agreed that
providing such aggregate data on board web sites would be useful for consumers and
practitioners.
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ii. Data Regarding Individual Practitioners
Recommendation

Each board shall make available on its website the final order for each licensee who
is disciplined by the board after _______ (specify date).
Background and Rationale
Several Task Force members recommended that more information be made
available to the public regarding individual licensees and that such information should
be consistent across the boards. The reasoning behind this recommendation is that such
information helps consumers make informed decisions regarding their choice of health
providers. However, other Task Force members noted that, except in the case of the
Board of Physicians, boards are not permitted to provide any disciplinary information to
the public except final orders. (The Board of Physicians is allowed to share charging
information with the public although that information is only available if a member of the
public calls and specifically requests it.) Although all boards can share final orders, at
present, the form in which they do so is inconsistent. Some boards simply state the name
of the provider and the final charge(s), other boards share the final written orders. Some
boards provide links to the final orders while others include information about sanctioning
in their newsletters, or both. The Task Force agreed that consistency in this area would be
helpful and discussed using the Board of Physician website as a model. Given that it
would take significant resources for some boards to include final orders that have been
issued for all of its licensees the recommendation specifies that the requirement would
only apply going forward, i.e., once the recommendation is codified in statute or
regulation.
Implementation i and ii
The Task Force believes that each board should implement the recommendations in
these sections by individual board action.
b.

Public Information

Recommendation
The Health Occupations Boards and the DHMH Public Information Office should be
encouraged to utilize various methods, including for example, flyers in practitioner
offices, public notices of board meetings, televised board meetings on cable TV, and
outreach to the public through speakers to groups and organizations, to inform the
public how and when to contact the boards and how boards function.
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Background and Rationale
At the present time, boards do little to inform the public of their existence and their
role in providing licensing and discipline. As such, many fewer complaints about
providers may be reaching the boards than would be the case if the public had a
greater awareness of the role of the boards. Specific ideas discussed by the Task Force
in this area included:
•
•
•
•
•

Boards should have a trained and knowledgeable staff person dedicated to
responding to phone calls during office hours.
Practitioners should post notices regarding their applicable licensing board in plain
view in their offices.
Boards should issue public notices of their board meetings.
Board meetings should be televised on cable TV.
Boards should perform outreach to the public by speaking to groups and
organizations.

In terms of the availability of personnel to answer phones, there was concern among
Task Force members that resources are currently inadequate to have a person
dedicated to answering phones and therefore, the Task Force voted against this
recommendation. However, the Task Force members agreed that it was important to
have someone who could respond to phone calls from the public with accurate and
knowledgeable information and that if no one is available to answer phone calls and
consumers reach a recorded message, a follow-up procedure to return calls should be in
place and recorded messages should be documented in some manner.
In terms of notices in practitioner offices, one Task Force member referenced a law in
California that requires practitioners to post a notice containing contact information
about the practitioner’s licensing board in plain view of patients. Task Force members
felt that making specific recommendations regarding outreach of the boards would be
too burdensome and costly for the boards but that, overall, outreach is a valuable goal
and something the boards should undertake. Therefore the Task Force made a general
recommendation regarding activities the boards can undertake, in conjunction with the
DHMH Office of Public Information, to perform outreach to the public.
Implementation a-b
The Task Force suggests that each board implement the recommendations in this
section by individual board action so that they are implemented in a way that it is
consistent with the needs and practices of each particular board.
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6.

Miscellaneous Recommendation

a.

Secretary of DHMH – Appointment of Board Executive Directors

Recommendation
The Secretary of DHMH shall have the authority to confirm the appointment of the
Executive Director of all health occupation boards.
Background and Rationale
At present, with the exception of the Executive Director of the Board of Physicians, the
Secretary of DHMH has no authority over the hiring or dismissal of board executive
directors. In order to give the Secretary a greater connection with the boards from a
public policy and administrative perspective and facilitate the Secretary’s relationships
with board directors, the Task Force considered two proposals relating to the role of the
Secretary in the hiring process of board executive directors. The first proposal would
have required that executive directors be nominated by the Boards and appointed by
the Secretary; meet specific educational requirements; and serve at the pleasure of the
Board and the Secretary (who could also remove the executive director). The Task Force
generally felt that this proposal was too broad and were uncomfortable giving this
degree of authority to the Secretary. The Task Force considered a second proposal that,
going forward, executive directors be hired “subject to the approval of the Secretary of
DHMH.” A number of Task Force members expressed their view that this provision also
would encroach on the status of the boards as independent entities. However, the Task
Force agreed to the recommendation as long as the word “approve” was changed to
“confirm.” Further, several members of the Task Force stated that this provision would not
give the Secretary the authority to dismiss executive directors.
Implementation
The Task Force recommends that legislative language embodying this concept be
incorporated into statute.

48

List of Appendix

A.
B.
C.
D.
E.
F.
G.
H.
I.
J.
K.

List of Task Force members
Compilation of written comments from Task Force members
OAG Policies & Procedures - Admin. Adjud. Proceedings 5.0
Model letter format
Ohio QUIP program
Independent Board proposal
Example of Virginia sanction guidelines worksheet
Example of Washington sanction guideline worksheet
Washington sanction guidelines mitigating/aggravating factors
Suggested Data Collection Points
Suggested Data Collection Framework

49

Appendix A
Task Force on Discipline of Health Care
Professionals and Improved Patient Care

Michelle Andoll
Member, Board of Pharmacy

Robert G. Hennessy
Member, Board of Physicians

Richard Bardos
Assistant Attorney General
Deputy Director of the Medicaid Fraud
Control

Paula Hollinger
DHMH Associate Director of Health
Workforce

Wayne A. Brooks
Executive Administrative Law Judge

Ricardo Kimbers, DDS
Member, Board of Dental Examiners

Patricia M.C. Brown, Chair
President, Johns Hopkins HealthCare LLC
President, Employer Health Programs, Inc.
Senior Counsel, Johns Hopkins Health
System

Natalie McSherry
Kramon & Graham, P.A.

Hari Close
Member, Morticians Board

The Honorable Shirley Nathan Pulliam
Maryland General Assembly

Marc K. Cohen
Ober, Kaler, Grimes & Shriver

Pat Noble
Executive Director, Maryland Board of
Nursing

Christian C. Mester
Goldberg, Finnegan & Mester, LLC

The Honorable Joan Carter Conway
Maryland General Assembly

Richard Robinson
Former Member of the Audiology Board

Suzanne Fox
Former Ethics Commission Chair

Aileen Taylor
Executive Director, Board of Counselors
and Therapists

Adele Hammerman
Former Member of the Psychology Board

50

Appendix B
Health Occupations Task Force
September 26, 2008
Written Comments and Recommendations Submitted by Task Force
Members
In a September 8, 2009 letter, Chairperson Patty Brown asked Task Force
members to submit written comments on the following five areas as topics of
focus for the Task Force:
1. Public Information/Communication
2. Board Sanctions
3. Legal Issues and Due Process Concerns
4. Speedy Resolution of Cases
5. Board Structure
The following is a compilation of comments and recommendations received
from Task Force members.
1.

Public Information/Communication:
Comments
•

•

•
•

I agree that public information and communication should be a vital goal
of every board. Many of the boards in Maryland have only obtained web
sites in the last few years. I have noted that some boards in other states
seem to utilize their web presence in a more effective manner than in
Maryland and many have had web sites for much longer.
I agree that better websites and enhanced collection and dissemination
of information are fairly easy ways to improve access to information.
However, the delicate balance between the public's right to know and
the practitioner's right to privacy can be difficult to maneuver.
I agree more transparency is vital for the consumer. My suggestions are to
enhance consumer friendly web sites, quarterly newsletters (if, budgeted
funds), and improve industry brochures.
Statistical information [should be] collected and disseminated through the
DHMH [and] information related to disciplinary actions related to the
professional boards should be available through the DHMH website. The
public should be able to get information on the performance of HMOs,
Nursing Homes, etc. and practitioners through one central website, and
the most logical is that of DHMH.
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•

•
•

Obviously, the more transparency provided by the boards, the more
beneficial they are to the public, promoting greater public confidence.
According to a study entitled, “Release of Disciplinary Information to the
Public by State Boards of Medicine and Nursing,” (by Citizen Advocacy
Center, The Center for Medical Consumers and NY Public Interest
Research Group) their findings indicate that most physician and nursing
boards release findings regarding formal disciplinary charges through
various methods such as newsletters, web sites and press releases. Some
states release names and most publicize resolution data. It is extremely
important to inform citizens of all charges, including names and complete
information about the settlement. Unless cases are dismissed, the public is
entitled to all available information to enable well informed decisions
about their health care providers.
DHMH web site is not user friendly--does not provide easy access to
information.
Unfortunately, most citizens know very little, if anything about health
boards. It is, therefore, necessary to inform the public about the functions
of health boards and how they, the public, can utilize them if necessary.

Recommendations
•

•

•

•

[I recommend that information regarding a practitioner only be placed
on the website if] a proper and thorough investigation has already taken
place and that in appropriate cases the practitioner, by the time of the
issuance of the charges, has been availed an opportunity to settle the
matter out of the public view. [This policy] could be adopted for all of
the boards.
I also would recommend that more detailed statistical information be
gathered and disseminated through the website. Without identifying the
practitioners, there should be detailed information related to repeat
offenders, blind information regarding settlements, assessment of
monetary sanctions, and categories of complaints.
In place of recorded messages, someone on Board staff should always be
available to answer board telephone calls during office hours. There
have been numerous complaints about the difficulty in reaching
someone in order to receive specific information.
Boards should invite consumers to come forward with complaints or
concerns. I have repeatedly advocated for a 81/2 x 11” notice to be
posted in health care providers offices informing patients how they can
contact the board on the internet, telephone or letter, similar to that
which is mandatory in California and MD nursing homes. Other methods
may include more user-friendly websites, press releases about meetings,
changing meeting venues at least once a year to allow citizens in other
geographical areas to attend a meeting, seek to have a meeting
televised on cable television, publicize meetings through announcements
in professional schools, libraries, neighborhood newspapers, public
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•

2.

comment opportunities, i.e. website, brochures, phone book and 800
listings The most effective method is through an outreach program such
as speaking to groups and organizations who express an interest in
learning about the State’s health boards. Personally, I have spoken to a
number of senior groups who have reported that they had no previous
knowledge of the existence of State health boards prior to my
presentation.
Certain aspects of the disciplinary process could be more transparent.
The following are suggested for discussion:
— The investigation should be confidential
— The charging documents should be public
— The hearings should be public
— The deliberations of the Board should be confidential
— Orders should be public and on websites and organized for ease of
access.
Board Sanctions:

Comments
•

•

•

•
•

I agree that the definition of sanctions could be more standardized across
the boards. However, I would hesitate in standardizing the actual
penalties associated with the sections as there is a very wide range in
potential harm to the public that could occur depending on the
profession that is being practiced.
I agree that the Boards should have structured guidelines for sanctions,
akin to the process used in criminal cases. The matter is complicated by
the requirement and necessity that the Boards act to protect patients.
While it is critical is that the providers have predictability in the sanctioning
process, I think we must leave sufficient flexibility for the Boards to ensure
that patients are kept safe.
As much as the individual board members value their autonomy and
authority to resolve cases as they see fit, I believe that greater and more
specific guidance is needed to improve consistency in Board sanctions.
My experience showed that many Board members do not enjoy
participating in the disciplinary process and would appreciate more
guidance in this area. A structured sanctioning system would be a relief
to some board members reluctant to participate in the process and who
struggle to determine what is a fair and equitable sanction for a given
infraction.
I do agree that decisions should not be arbitrary and that, as they
currently stand, sanctions are insufficient to the health care providers as
well as not providing the public with notice of sanctions.
I agree that some sort of structured sanctioning system be utilized in order
to attain greater consistency in sanctions. However, we would want to
avoid too rigid a system that could lead to the general dissatisfaction with
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•

•

•

similar systems, such as minimum mandatory sentences. There are so
many variables involved in sanctioning that it may be difficult to develop
a system with teeth that also permits some leeway on behalf of the
boards.
Cookie cutter sanctions seem to be not in the best interest of anyone or
any entity concerned with this process. Theft, as an example, is not theft,
is not theft, etc. To deny the Boards the ability to evaluate and consider
complaints on a case by case basis is to deny consideration of the
individual and individual circumstances.
Diversity of law makes universal sanctions difficult. Who better to discipline
licensees, than those who are the experts in the field? The boards were
deliberately organized to be autonomous in decision-making. It is well
known that professionals know best the standards of education and
clinical skill that are required for licensing in that particular profession.
Boards should become more uniform in their decision—making and
sanctioning by establishing ranges of sanctions for various infractions. The
two caveats may be that the seriousness of an infraction may vary based
on whether an infraction is considered obvious neglect, obvious
incompetence, a legitimate mistake in judgment, or related to
circumstance beyond a practitioner’s control. Also, when dealing with
practitioners who have been sanctioned in another state, some boards
will parallel the sanction given by the other state (or base its sanction on
that given by the other state).

Recommendations
•

•

3.

I suggest that we consider a three tiered structure for sanctioning
guidelines, in increasing levels of flexibility for the Boards depending on
the issue involved: most strict for regulatory violations, moderately strict for
violations involving dishonesty and least restrictive for standard of care
matters. Thus, providers who violate the regulatory requirements should
have a clear expectation of the sanction for particular violations but the
Board would retain greater discretion as the relation between the
violation and patient safety increases.
[T]here are some disciplinary sanctions that could be worked on so that
certain non-standard of care cases could all have similar sanctions
depending on the egregiousness of the act.
Legal Issues and Due Process Concerns:

Comments
•

I agree that a review [of legal issues and due process] may be in order.
However, I would caution against overreaction to the reports of unfairness
and lack of due process. As a board member for 2 four year terms, I have
heard many complaints from licensees under investigation that they are
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•
•

•

•
•
•

•

•
•
•

not being treated fairly even when they clearly committed the infraction.
It is a fact that licensees do not like to be investigated and disciplined, so
rarely do they consider the process fair.
In my personal experience with Board prosecutions, I have seen no
indication of bias or unfair treatment of providers.
Almost all the “due process” deficiencies are founded in Maryland’s
scheme of joining all investigatory, charging, settlement, trial and penalty
functions into one intertwined process administered by boards that are by
structure unable to separate and critically assess their own determinations
anywhere in the process.
In this investigative process, the board becomes privy to all manner of
information. [Because of this] the provider bears an overwhelmingly
heavy burden to convince the board that the facts it was relying on in
issuing the charges are either incompetent or do not constitute a violation
of law.
Health Care Boards have unfairly required individuals to defend
themselves against alleged violations of law without meeting their own
statutory responsibility under the Public Information Act.
Health Care Boards have no guidance [relating to statute of limitations]
and are not restrained in any fashion with regard to pursuing charges for a
suspected offense.
The process must be fair to both the complainants and to the health care
providers being charged with a complaint. In speaking with colleagues
who have defended such providers in front of the different boards, certain
complaints that should have been summarily dismissed were poorly
investigated, the investigators continued to place inaccurate and
incomplete information in the reports, and the cases dragged on for a
long period of time. This is neither productive nor fair to any of the parties
involved.
It is my opinion that, by seeking licensure, the practitioner agrees to a
reasonable amount of monitoring access by his or her licensing board:
record reviews, practice reviews, and agreement to cooperate with the
investigative process.
A problem on [our] Board, once we vote on a vital issue, i.e., summary
suspension, is that it takes months to be acted upon. It leaves the
impression that the Board’s authority is being questioned.
Health Care Boards have recently taken the position that health care
providers are subject to interrogation without the right to counsel or the
protection of privileges afforded to a party in any civil or criminal forum.
Under current procedures, individuals designated as Board counsel in one
disciplinary case may function in another case as a Board prosecutor.
Board prosecutors and Board counsel also share the same supervisors and
the same offices. Under these circumstances, it is unfair and nearly
impossible to get a board to value equally the law and evidence
proposed by a licensee’s counsel as against one of its own. It also looks,
to a licensee, that the game is hopelessly rigged.
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•

•

[The current] “Abuse of discretion” [standard of review used by courts to
review board decisions] is not an easy standard to meet when one is
seeking to overturn an action. [It makes actions of the health
occupations boards] essentially unreviewable. At the present time, there
is no remedy, and the implications for a licensed professional are, as you
might imagine, more than simply significant. They can be life altering.
I can easily understand that a current investigation resulting from a
complaint which allegedly occurred many years prior will raise valid
concerns by the practitioner under investigation. A real effort should be
made to set reasonable time limits for bringing complaints.

Recommendations
•
•
•

•
•

•
•
•

[Licensees names should be redacted from] all complaint forms. There
should be no identifiers or previous information regarding a licensee when
reviewing complaints to alleviate prejudices.
The intensity of the investigation and the methods employed by the
various boards should be consistent.
Perhaps different categories of complaints should have different statutes
of limitations. Allegations of sexual, physical or emotional abuse may
justify longer statutes of limitations on the basis that such practices may be
continuing involving patients who have not yet filed complaints. We
should look at the methods used by other states to address this issue.
The complaint process should only include the licensee, not colleagues
and other personnel not related to the complaint.
If a complaint is received by the Board or Commission during the time a
licensee has completed his/her probation, and he/she is requesting that
the case be closed, the board or commission should close the case. [If]
the new complaint is not related to the case, it should be handled in the
normal course of business, not prejudice the case which has been
completed.
The board or commission should expunge records after 5 years, if a
licensee has not had additional disciplinary action or complaints except in
the case of a sexual abuse complaint.
[There needs to be a] review of the process by which [licensee] names
are placed on the national register and its impact on insurance status.
The Health Occupations Article should be amended to provide as follows:
Charges regarding professional disciplinary matters in a contested case
shall be heard by an Administrative Law Judge in the Office of
Administrative Hearings. Parties shall be entitled to participate in
scheduling any discovery and other procedural dates. The findings of
fact and conclusions of law of the Administrative Law Judge are binding
on all parties. A health care licensing board shall consider any
recommendation regarding disposition made by the Administrative Law
Judge, but may retain final authority for imposing and administering any
penalty or sanction.
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•

•

•

•

4.

The Health Occupations Article should be amended to provide as follows:
Charges regarding professional disciplinary matters shall be issued within
the earlier of (1) five years from the time the act was committed or (2)
three years from the date the act was discovered.
The Health Occupations Article should be amended to provide that:
Parties in all health care disciplinary proceedings have the right to counsel
at all stages of the proceedings and the right to assert any privilege
available to a litigant in a civil matter under the laws of this state.
The Health Occupations Article should be amended to provide that: No
assistant attorney general who serves as counsel to any health care board
shall serve as a prosecutor in any health care disciplinary proceeding for
at least three years from the last date on which that person served as a
Board Counsel. Second, the Office of the Attorney General
administratively shall have two separate divisions with independent
authority and judgment and shall adhere strictly to the prohibition on ex
parte communications.
The Health Occupations Article should be amended to provide as follows:
If any health care licensing board fails to meet its legal responsibilities
under the Public Information Act, a party in a contested case may,
through an Administrative Law Judge hearing the case or by a direct
action in a Circuit Court, request: (a) a dismissal of the disciplinary action;
(b) a postponement of the action until the Board complies; or (c) any
other action necessary to protect the rights of the party. This sanction is in
addition to any other sanctions available under the Public Information
Act.
Other Rules of Due Process and Fairness that Deserve Consideration
o Charging documents should not intentionally over charge a
licensee to ensure a conviction or a settlement.
o Consent Orders should be supported by findings of fact that are
sustainable on facts in the record.
o Charging documents should not be public or issuance should
indicate that sanctions based on charges alone are inappropriate.
o Orders should not bind future boards to a particular policy or
science by prohibiting reconsideration or any petition for early
termination of an order or probation requirement.
o Boards should have an option of placing cases on a stet docket,
issuing informal settlements and permitting expungements and
reconsiderations, similar to Maryland Rules of Procedure.
Speedy Resolution of Cases:

Comments
•

This is more of a resource problem than anything, particularly, insufficient
prosecutors in the AG’s office. Board investigators work on multiple cases
and clear them through the Board in a timely manner. Boards find this
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hard to fathom considering the amount of money the Boards pay in
indirect costs for attorney services (over 3 million dollars).
The task force should be very careful, not to favor expeditiousness over
patient protection. For example, as noted earlier, an infraction such as a
medical error can be related to several causes ranging from obvious
neglect to circumstances beyond a practitioner’s control. If obvious or
gross neglect is involved, then allowing a practitioner to continue
practicing without the public being made aware (through a public order),
would defeat the incentive to that practitioner to improve his or her poor
performance level.
It is true that complaints can take some time to resolve. There are
numerous factors that play into this. However, caution must be taken to
ensure that the process remains fair to both the public and licensees.
There have been numerous stories in the press on the length of time to
resolve complaints. The public needs to be comfortable that if they make
a complaint, it will be heard and responded to in a timely and
professional manner. No such confidence is present and the system is
severely flawed. Moreover, health care providers are not worried about
the Boards because they know that they can continue practicing as they
are without fear of being censored in any meaningful fashion given how
poorly the system operates.
Due to the manner in which the State has invested licensing and
disciplining functions to the various boards, along with the added layer of
OAH involvement, the process is long and involved -- often too long and
too involved. The boards generally do not meet more often than once
each month, and beside the investigative and disciplinary issues, they
must deal with many other matters that require board action. Thus, even
a well organized, efficient and proficient board will have difficulty in
discharging all matters that come before it at the next monthly meeting.
Appropriate resolution of cases rather than speed should be the concern.

•

{We] must be careful not to favor expediency over Public Safety.

•

•
•

•

Recommendations
•
•
•

There may be a few specific types of cases that could be addressed
more speedily (without the disposition of a public order).
When a complaint is reviewed by the board or commission and no
violation is determined, the complaint must be closed or acted upon
within 60 days of receipt of the complaint.
If the Board or Commission prosecutes a licensee, the Office of the
Attorney General must carry out the board or commission
recommendation within 120 days of receipt of the referral. If the OAG is
unable to prosecute a case by the allotted time, the case must be
remanded back to the board or commission for other remedy.
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•

•

•

5.

I do believe that providing board staff with increased power to act, with
the oversight of the Executive Director and, if available, staff counsel, and
then presenting a summary of such actions to the board without the need
to revisit all of the minutia at a board meeting, would certainly improve
speedy resolution of cases. This may require either a statutory or
regulatory change, but I believe the results will be worthwhile.
In looking at the Virginia process, there are time limits for the contested
case process. In Maryland, the APA itself sets 90 days from the close of
the hearing as the limit for the issuance of a recommended decision by
the OAH. This time limit is the same as in the Virginia statute, and certainly
is not unreasonable.
Interrogatories and depositions, when appropriate, would certainly cut
down on hearing time and provide a better record, thus giving the ALJ
better documentation on which to base his or her findings of fact,
conclusions of law and recommended decision.
Changes, such as hearing officers, could be utilized to add to the speed
of processing a complaint. The Board could appoint a hearing officer
[with] authority to render final decisions for all cases except revocations
and summary suspensions. Loss of license cases should be heard by a
professional of the profession regulated by the Board. With a hearing
officer concept in place [my Board] could add three days of hearings a
month and move new cases quickly and reduce the current backlog.
Board Structure:

Comments:
•
•
•

•
•

I do believe that some restructuring of the Boards would give providers
greater confidence in the fairness of the process.
I feel that there is insufficient interaction between the boards and the
DHMH. The boards cherish their independence, but better interaction
does not necessarily result in loss of independence.
With the growth in the field of allied health professions and the related
needs for regulation by MBP, the Board’s long-term financial position and
staffing is the greatest impediment to timely licensure and effective
discipline.
I have always believed that only those [OAH] judges who have had
significant training in medical issues and complex cases management
should be assigned these cases.
Board Structure and the Speedy Resolution of Cases, I believe, are closely
entwined issues. For example, during my initial employment at the Board
of Pharmacy, I was the only staff member involved in the processing and
investigation of complaints filed against pharmacists and pharmacies.
Certainly funding issues and board structure created this situation and
affected the time needed to process cases. The Board only met once a
month and heard disciplinary issues on the same day as their public
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•

•

•

meeting. This particular Board did not use the Office of Administrative
Hearings and scheduling was a major task. It was not uncommon for
cases to be delayed month after month due to the infrequency of board
meetings and coordination of schedules with the AG’s office and defense
attorneys. Therefore, I believe that if Board Structure and related factors
could be improved, the issue of Speedy Resolution of Cases would be
addressed as well.
Although I believe that most of the judges at the OAH are qualified to
hear and decide these cases, I have always believed that only those
judges who have had significant training in medical issues and complex
case management should be assigned these cases. I am aware that the
Assistant Attorneys General who try the cases before the OAH believe that
the OAH makes the cases more complex than necessary. This is not
necessarily true. Each case stands on its own, and each record must be
made for each case as it is handled. I don't think there is any easy answer
to this issue, but it certainly could benefit from some limited experiments to
see what might work better. Certainly, giving the hearing function back
to the boards should not be considered for many reasons, and scheduling
hearings, conducting hearings, and preparing the decisions would require
more hours than boards can handle. Additionally, the community has
adjusted to an independent hearing office and expects that level of
detachment from the boards for adjudication purposes.
All boards operate differently and have different degrees of complexity
and responsibility. Investigations require specific understanding and
expertise in areas of practice that differ greatly. Investigators for all
Boards work closely with the practitioners on their various Boards to learn
about the health care areas of greatest concern and of the nuances that
are found in a particular type of practice.
Although it may be possible to consolidate some of the case (complaint)
intake, case tracking, and reporting functions performed by the Boards,
caution must be taken to ensure that a consolidated process does not
undermine the timeliness in processing complaints from beginning to end.
For example, Boards open cases immediately upon receipt of complaints,
to have a single entity sift through a complaint and then funnel to the
appropriate Board would delay the processing of that complaint – if the
central processors send it to the correct board the first time. Also the state
would be hard pressed to maintain the confidentiality of information
received through boards if outside entities outside of the Boards’ oversight
receive complaint and resolution information related to specific cases.
With regard to the individual professional boards, under the current
statutory structure, there is little that can be done to streamline the
process. There are too many members on each board, there are not
enough meetings and too little time is given to the handling of the
important matters that they must consider, and the members, who are
generally individuals with practice or other commitments, are not able to
give the boards sufficient time.
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•

•

It is quite clear from a management/administrative perspective that one
does not design an organizational structure around individuals; when
individuals change, structure changes. Rather, one hires and designs
individuals around a structure, thereby maintaining the basic framework
and tenets of the organization, regardless of turnover or personnel
changes. The business of the Boards should not be politicized. It
appears that staffing is a universal concern among Boards. To restructure
simply does nothing to address that issue.
Consolidation of disciplinary functions [would not be] helpful or cost
efficient:
a) Investigations require understanding of specific laws
b) Single entry point-not efficient. At present, complaint tracking begins
right way – if complaints went into a “pool” and were parceled out
to non-specific investigators/Boards, the process would not be time
efficient.
c) 2003 Joint Chairman’s report and Department of Budget &
Management (2005-6) funded a consultant, who reported no
efficiencies or
savings resulting from consolidating.
Certain fiscal functions are already centralized. There is one fiscal analyst
who reviews expenditures. The Boards budgets are all under one
program. The Boards have standardized certain functions such as cash
receipt system, license reconciliation system, the fiscal analyst verifies
deposits and the fiscal analyst monitors expenditures.

Recommendations
•

•

•

One suggestion is that the Board members who decide whether to bring
charges should be a subcommittee of the Board and that the members
who vote on the charging document should not participate in the final
decision and sanction. The Board’s final decision should be based solely
on the evidence produced though the adversarial process and not on
what may have been learned only during the investigation of the matter.
In addition, the persons who vote on the charging document may also be
useful in Case Resolution Conferences because, again, the information
considered by the Board in the final decision should come only from the
appropriate sources.
I am suggesting that the prosecutorial function be moved from each
board to a board made up of members of each health care board
(designated by each specific board) who would serve exclusively on the
DHMH prosecutorial board for one year. (See attached sheet for details
of this proposal.)
It is important to not raise the appearance of impropriety by centralizing
functions under the Secretary. The Secretary of the Department of Health
& Mental Hygiene employs many of the health professions licensed by the
Board. These persons are employed in hospitals, clinics, Health
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6.

Departments, social services all under the Department’s control. By
putting the Board’s directly under the Secretary there could be political
pressure to license unsuitable candidates, or, in the case of disciplinary
actions. (The Secretary could reverse very thoughtful actions by the
Boards, resulting in one health professional receiving preferred treatment.)
Furthermore, to my understanding, the Boards at one time had
consolidated licensing functions. It was a disaster, with licensees receiving
the wrong licenses and expiration dates. Licenses were not issued on
time. The practice was stopped when Boards became special funded
because of the errors and inefficiencies.
The process by which complaints are handled should be the same or
similar throughout each board and commission.
Miscellaneous:

•
•

•

[Boards should appoint] culturally competent licensed board members.
I make the following recommendations regarding Board/Staff
o Review abuse of overtime and compensatory time by board and
commission administrators and staff.
o Review abuse of expense reports.
o Budgetary matters
o Review abuse and use of agency credit cards.
I make the following recommendations regarding Licensing process:
o Review process for initial licensure and renewals, i.e., timeliness.
o Review process of denial of licensure and determine if policy and/or
procedure is fair and consistent.
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Appendix C
5.0
GUIDELINES FOR ADMINISTRATIVE ADJUDICATORY PROCEEDINGS
______________________________________________________________________________
I.

Purpose of the Guidelines

These guidelines apply to adjudicatory proceedings in which two or more
assistant attorneys general ("AAsG") and/or staff attorneys are required to
perform different roles or functions. These guidelines replace and supersede the
guidelines issued in June, 1983. In essence, the guidelines establish a "Chinese
wall" mechanism to insulate AAsG from possible conflicts in our representation
and advice functions. The "Chinese wall" mechanism traditionally has been used
by private law firms as a screening procedure that prevents an individual or
section within a law firm from becoming involved in a matter handled by
another individual or section of the law firm. See, e.g., Note, The Chinese Wall
Defense to Law Firm Disqualification, 128 U.Pa.L.Rev. 677 (1980). We believe this
approach is the best method for the Attorney General's Office to fulfill its
constitutional and statutory duties to represent and advise State agencies in all
their legal matters, but avoid, to the greatest extent feasible, even the
appearance of a conflict.
There are several specific goals we hope to accomplish through the use
of these guidelines:
(a)
we want to provide fair adjudications to those affected by State
agency action;
(b)
we want to vigorously present cases before a decision-maker when
we perform the advocate function; and
(c)

we want to provide well-informed advice to our clients.

The following guidelines fulfill these goals by:
(a)
assuring, where feasible, a separation of functions between the
advisor role and the advocate role;
(b)
reducing even the appearance of undue influence that could
affect judgment or advice in individual cases; and
(c)
establishing separate lines or channels of supervision over lawyers
performing separate functions.
_____________________________________________________________________________________________
OAG Policies & Procedures - Admin. Adjud. Proceedings
October 27, 1994
§5.0
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II.

Application and Scope of the Guidelines

These guidelines apply only to the functions of AAsG in administrative
adjudicatory proceedings" (as defined In Part III) and appeals, and not to any
financial or personal conflict of interest that might affect an individual assistant
attorney general. They apply not only to 'contested cases" under the Maryland
Administrative Procedure Act, but also to other similar adjudicatory hearings
held by agencies which affect the rights, duties, statutory entitlements, or
privileges of specific parties. These guidelines do not apply to quasi-legislative
hearings or to AAsG assigned to the Consumer Protection or Securities Divisions
who are required by law to adjudicate cases. In addition, one or more
guidelines would not apply in the event that all parties consented in writing to a
waiver after full disclosure and understanding of the potential conflict involved.
These guidelines are adopted by the Office of the Attorney General on a
voluntary basis in an effort to improve the administration of the Office's various
roles in administrative proceedings. In adopting these guidelines, the Office is
going beyond the current requirements of the U.S. and Maryland Constitutions,
the State Administrative Procedure Act and other applicable statutes,
regulations and rules of professional conduct. The adoption of these guidelines
should not be read as an admission that either past practices of the Office of
the Attorney General have not met the requirements of applicable law, nor that
alternative practices would not meet the requirements of applicable law. Nor
do these guidelines establish any rights different from or independent of current
statutory or constitutional law.
III.

Definitions

The following terms are used throughout the guidelines and have these
definitions:
“Advisor" is any assistant attorney general who renders legal advice
to a decision maker regarding any matter pertaining to a specific case
considered by that decision maker.
“Decision maker” is any board, commission, department,
department head, officer, employee or other person or body, which
adjudicates cases in which the Office of the Attorney General is required to
render legal advice. It does not include State or federal courts.

____________________________________________________________________________________________
OAG Policies & Procedures - Admin. Adjud. Proceedings
October 27, 1994
§5.0
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"Advocate" is any assistant attorney general who presents,
prosecutes, or defends a case before a decision maker/or advises someone
who presents, prosecutes, or defends a case before a decision maker. An
assistant attorney general who advises an agency during a quasi-legislative
hearing is not acting as an advocate.
"Adjudicatory proceeding" is any proceeding established to
determine a specific party's rights, duties, statutory entitlements, or privileges, by
use of an adjudicatory hearing regardless of whether the proceeding is a
"contested case" under the Maryland Administrative Procedure Act.
"Agencies" as used in paragraphs 4 and 5 of the guidelines refers to
departments or divisions within the Attorney General's Office headed by a
division chief, principal counsel, or supervising attorney.
IV.

Guidelines

1.
These guidelines apply to any adjudicatory proceeding after formal
proceedings are initiated. Formal proceedings are initiated whenever the party
is given notice of agency action that initiates an adjudicatory proceeding, or
when a party files a request that initiates an adjudicatory proceeding.
2.
In an adjudicatory proceeding in which one AAG serves as advisor
and another AAG serves as advocate, there should be no ex parte
communications between the advisor and the advocate regarding any issue of
fact or law in the case after formal proceedings are initiated.
3.
Where one AAG serves as advisor and another serves as advocate,
each AAG shall maintain separate files. Access to the files or the work product
of each should be denied the other.
4.
Throughout the period of time in which he or she serves as an
advisor, in agencies where there are five or more AAsG, an AAG who serves as
an advisor to a decision maker should not serve as an advocate before that
decision maker on any cases involving the same program or general subject
matter as cases on which the assistant attorney general acts as an advisor.
Similarly, in those agencies, an AAG who is an advocate should not advise a
decision maker on any cases involving the same program or general subject
matter as cases on which he or she serves as an advocate.
_____________________________________________________________________________________________
OAG Policies & Procedures - Admin. Adjud. Proceedings
October 27, 1994
§5.0
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5.
In all agencies where there are four or less AAsG, an AAG should
not serve as an advisor and advocate in the same case. An AAG should not
serve as an advisor for any case involving the same issue as a case pending
before the decision maker on which the AAG acted as an advocate.
6.
Except where specifically required by law, an AAG should not serve
as a decision maker or hearing officer for adjudicatory proceedings in State
government in which the State is a party.
7.
An AAG who advises one level of decision maker about an
individual case may advise subsequent levels of administrative review. For
example, an AAG who advises a board or commission about an individual case
may also advise the Secretary in reviewing the board's decision. An AAG who
advises a decision maker may also act as an advocate for the agency on the
same case in any State or federal court. An AAG who acts as an advocate
before the Office of Administrative Hearings may not subsequently act as an
advisor to the agency on the same case or on any case pending before the
agency involving the same issue(s).
8.
An AAG (such as a division head or counsel to a department)
should not serve as an advocate before a decision maker, if the decision maker
is receiving advice from another AAG who is under the direct supervision of the
advocate. However, an AAG (such as a division head or counsel to a
department) may advise a decision maker before whom another AAG, directly
supervised by the adviser, presents evidence.
9.
An AAG who is an advocate at one stage of an adjudicatory
proceeding may not advise a decision maker at another level with respect to
the same adjudicatory proceeding.
10.
In matters concerning a specific case, there should be separate
channels of supervision for advocates and advisors up to the level of division
head or principal counsel to the department. These separate channels of
supervision should not cross and the supervisors should not communicate with
each other on matters pertaining to the specific case while the case is pending
before any decision maker.
11.
Intentional violation of any of these guidelines by an AAG or other
employee of the Office of the Attorney General will be viewed as a serious
matter. Any problems in complying with these guidelines, which may arise either
in the context of a specific adjudicatory proceeding or otherwise, should be
brought to the attention of the Chief of Litigation, or the Deputy Chief of
Litigation, as soon as possible after learning of the problem.
_____________________________________________________________________________________________
OAG Policies & Procedures - Admin. Adjud. Proceedings
October 27, 1994
§5.0
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12.
In certain exceptional circumstances, it may be highly
impracticable or impossible to follow all aspects of these guidelines. In such
circumstances, the AAG may seek a specific waiver of a guideline or part of a
guideline. A request for a waiver should be made to the Chief of Litigation or
the Deputy Chief of Litigation.
13.
These guidelines apply only to adjudicator/ proceedings initiated
after December 1, 1991.
_____________________________________________________________________________________________
OAG Policies & Procedures - Admin. Adjud. Proceedings
October 27,
1994
§5.0
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Appendix D – Model Letter Formats

DRAFT RECEIPT NOTIFICATION LETTER TO COMPLAINANT
UPON RECEIPT OF COMPLAINT
(Submitted within 7 working days of complaint receipt)

Re: Case No_______; Licensee_____________; License #000000

Dear______________:
Please be advised that the complaint regarding the above-captioned licensee was received by
the Board on ________. The Board takes all complaints most seriously and will thoroughly
review and consider all elements of your complaint.
Your complaint has been assigned for investigation, ______________ and has been assigned
Case No.______. You may contact the Board as needed for any procedural questions or to
obtain an update on how your complaint is being administratively processed. Please
understand that due to State privacy laws, no information may be divulged from the investigative
file.
Procedurally, when a case is referred to the Board for investigation, the investigator will collate
all facts, details, testimony and real evidence that may be necessary. The investigator may
contact you and request your statement or sworn testimony or documents to assist the Board in
fairly and thoroughly completing its investigatory duty. Without your full cooperation, it may be
difficult or impossible to complete the investigation. The investigator will draft a comprehensive
investigation report and personally submit it to the Board for its review and determination. The
Board may:
•
•
•
•

Dismiss the case for insufficient evidence
Return the case to the Investigator for further investigation
Issue an administrative sanction such as a letter of education or admonition (which are
prohibited from public release/dissemination)
Forward the case to the DHMH Office of Attorney General (OAG) for formal charges
against the license

If the case is forwarded for charges, the OAG will conduct a full legal review. Upon OAG
charging, the Board may offer a Case Resolution Conference (CRC) to resolve the case without
a full administrative hearing. If unable to resolve the case at a CRC, the Board or Office of
Administrative Hearings will conduct a full hearing. At this hearing, the licensee will be
permitted to have legal counsel and the evidence will be formally presented; witnesses will be
called to testify under oath. The administrative process is thorough and takes time as the
complaint moves through the different review levels. Accordingly, your patience is respectfully
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requested as the Board addresses your complaint while applying all required due process
requirements of law and regulation.
The Board thanks you for your concern and appreciates your continued cooperation as your
complaint moves forward. Please call if you have any questions about the process or status of
your complaint.
Sincerely –
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DRAFT RECEIPT NOTIFICATION LETTER TO RESPONDENT
UPON RECEIPT OF COMPLAINT
(Submitted within 7 working days of complaint receipt)

Re: Case No _______________; Licensee ____________________; License #_______

Complainant _______________

Dear ___________________:
The Board of ______________ has received the attached complaint and requests that you review
the complaint and respond to the issues raised.
Please include with your response, copies of all relevant information on the above mentioned patient,
including medical records, financial records, insurance forms, etc. Please provide a duplicate copy of
the actual record and, if any records are not legible, provide a typed or printed translation. This
information should be provided to the Board no later than _________________. The Board will then
review your response and the complaint at its meeting on _______________ and will keep you advised
of the status of this complaint.
If you have any questions, please contact the Board office.
cooperation in this matter.

Sincerely,
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The Board appreciates your

DRAFT DISMISSAL NOTIFICATION LETTER TO COMPLAINANT
AND RESPONDENT UPON DISMISSAL OF COMPLAINT
(Submitted within 7 working days of dismissal)

Re:

Case No_________; Licensee_______________; License #0000000

Dear____________:
Please be advised that, at its Administrative Session on _____________, the Board of
___________ reviewed the above-captioned case which was submitted on ____________.
In closed, Administrative Session, the Board thoroughly reviewed the complaint, all available
pertinent records, documentary evidence and the summaries of the statements of pertinent
witnesses. A formal report of investigation was prepared and presented to the Board in person
by the Board Investigator. The Board fully discussed all pertinent aspects of the case. The
Board legal counsel was also present and delivered appropriate legal counsel on pertinent
issues. After considering all evidence, based on its review, the Board unanimously determined
that there was insufficient evidence to support formal charges; accordingly, no formal charges
were recommended and the complaint dismissed.
Please understand that even though no formal action was taken, the Board may issue
administrative action such as letters of education, admonition or cease and desist. While formal
orders are public and may be released upon request, administrative actions may not be
released to the public.
The Board thanks you for the time, patience, cooperation, and consideration you have shown in
this matter and in helping insure the integrity of Maryland’s _______________ program. If you
have any questions regarding the procedures, please call me.

Sincerely -
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DRAFT INTERIM UPDATE LETTER
TO COMPLAINANT OR RESPONDENT
(Submitted within 90 days of receipt of complaint)
Re:

Case No_________; Licensee_______________; License #0000000

Dear____________:
This is an update of the above-captioned complaint submitted on__________. Please be
advised that the case is assigned to Board Investigator__________________ and is still under
investigation. (OR Please be advised that the case has been forwarded to the DHMH Office of
Attorney General for Legal Review.
While the case is under investigation and review, no further information may be released.
Please call if you have any questions regarding the administrative processes and procedures.
Sincerely -
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Appendix E
OHIO STATE DENTAL BOARD

QUALITY INTERVENTION PROGRAM
(QUIP)
(original available at http://www.dental.ohio.gov/quip.pdf)
Purpose:
The Quality Intervention Program is being established to address certain
enforcement issues more efficiently and effectively.
Statement:
The Ohio State Dental Board (Board) believes that an alternative to formal
adjudication is needed to deal effectively and efficiently with dentists, dental
hygienists, and dental assistant radiographers whose practice falls below the
accepted standards of the profession.
The majority of the Board's complaints received each year involve standard of
care issues. In FY 2000 alone, the Board investigated 281 complaints in this area.
The administrative hearing process is quite costly: hearings can cost thousands
of dollars per day via the hearing examiner, court reporter, and expert witnesses,
not including staff time in preparation for the hearing. Multiple-day hearings cost
the Board well over $10,000 each. The hearing process, while necessary, is a
lengthy and costly one. Further, cases can get caught up in the appeals
process in the court system for months and years, which is not the most optimum
scenario when the Board's goal is public protection.
The Board has devised an alternative enforcement approach for public
protection, similar to programs established by the State Medical Board of Ohio
and the Ohio Board of Nursing, which would allow a more effective use of the
Board's resources. Without an alternative to handling certain types of cases,
Board's resources will be exhausted while addressing the most egregious
situations, leaving marginally suspect practice to continue without effective
intervention. This alternative is the Quality Intervention Program (QUIP).
The purpose of QUIP would be to allow the Board, with the assistance of a panel
of contract experts, to address those cases the Board Secretary believes involve
a minor violation of the accepted standards of care for the profession.
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The results would be to allow those licensees to remediate, through education
and training, those areas that need attention, and if successful, forego the
disciplinary process. Currently the Board is only able to determine whether or not
to take formal disciplinary action against a licensee in a particular case. This
program would provide an alternative and allow the Board to remediate those
licensees who are borderline violators of the Dental Practice Act.
The Medical Board's QUIP program has been praised on a national level by the
Federation of State Medical Boards as Ohio's newest and most innovative
initiative. The Board hopes to be the first dental board in the nation to address
remedial education issues in this fashion.
Objective:
The Quality Intervention Program (QUIP) is intended for licensees who have
demonstrated practice behaviors which are careless and less than optimal, but
who have thus far caused no serious harm to patients. The QUIP program is
designed to address quality of care complaints which do not appear to warrant
disciplinary action but may warrant education and/or remediation. The licensee
involved may have developed poor practice patterns or has failed to keep up
with current practice standards. As long as there are no identifiable impairment
issues (i.e. physical or mental illness, or chemical abuse/dependency), an
educational intervention may be all that is needed to bring the licensee up to
current standards and practices. If such intervention is successful, the licensee
will benefit by improving his practice pattern, and the citizens of the state of
Ohio will benefit by having a better practitioner available to address their oral
health care needs. Further, the Board will have fulfilled its primary function of
protecting the public.
QUIP will enable the Board to intervene early and direct these licensees to
appropriate remedial education tailored to their specific shortcomings without
taking formal disciplinary action against the license at this point. The licensees
would then be monitored to ensure success in the remediation efforts.
Similar to the Medical Board's program, the Board's QUIP program includes
creating a panel(s) of experts who would meet at least on a quarterly basis to
review complaints identified and referred to them by the Board Secretary. The
QUIP Coordinator will be responsible for information including patient records
and other case materials to be reviewed by the panel to determine whether the
poor practice patterns demonstrated by the licensee could be corrected
through an appropriate educational program.
Assessment/Evaluation
As stated previously, when the panel is presented with a case referred to the
QUIP program, it is provided with copies of patient records of the licensee under
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review. The panel members will each review the documents individually, and
then discuss them as a group. If, upon review, the panel believes that the
patient records demonstrate practice deficiencies on the part of the licensee, it
may request that the licensee be called in for a meeting. At this meeting, the
panel may conduct a simulated case review and discuss with the licensee the
minimal standards concerns demonstrated by the patient records. By engaging
in peer-based discussions, the panel will seek to determine whether or not the
licensee demonstrates a practice deficiency, to further identify that deficiency,
and to determine whether education would be beneficial.
If education and/or remediation would correct the practice deficiencies, a
participatory agreement is executed according to Ohio Admin. Code 4715-4001 (D) and 4715-40-04(A). After the education intervention is successfully
completed, the panel will recommend to the Board Secretary that the case be
closed.
A follow-up review will be performed by the panel to ascertain whether the
licensee has incorporated the needed changes into his/her practice. If poor
practice behavior is not corrected, the case may be reopened for further
review and possible administrative action.
In this way, the licensee would be afforded the opportunity of self-correction via
the non-public peer review process, and the public would be provided with
qualified practitioners without an adverse effect on the availability of care in its
communities.
Confidentiality
The case review and assessment provided by the QUIP panels is part of the
investigatory process pursuant to Ohio Revised Code Section 4715.03, which
provides that all information obtained during an investigation is confidential and
not subject to discovery in any civil proceeding. Accordingly, records of
discussions held by panel members and recommendations made to the
Secretary of the Board are confidential investigatory material and are not
subject to public disclosure.
Regular reports will be made to the Board as a whole, detailing the activities of
the QUIP program. However, the identity of the licensees under review and
patients whose records are reviewed will not be provided to the Board or
disclosed to the public.
Budget:
The Board requested $50,800 in FY 2002, and $47,910 in FY 2003 to establish this
program. This is to cover the costs of the expert panels, one full-time support staff
and equipment necessary to begin implementation of this program.
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Implementation:
The Board will hire a QUIP Coordinator and administrative assistant /secretary.
The QUIP Coordinator will work in conjunction with the Board Secretary and
Executive and Assistant Directors to implement the program.
A panel of experts will be selected and contracted with upon advice and
approval from the Board Secretary.
Cases will be identified by the Board Secretary for referral to the QUIP program.
The cases identified will be those involving practice issues that are suspect and
which do not involve significant patient care issues.
The expert panel will review the cases referred. The materials to be reviewed will
include the following:
1.
2.
3.
4.

Complaint.
Summary completed by QUIP Coordinator based on information
received from Board Secretary and/or enforcement officer.
Patient records including progress notes and radiographs.
Applicable law and rules.

The expert panel shall meet at least on a quarterly basis to discuss cases
reviewed. The panel at any time may ask that additional information be
obtained. This request shall be made via the chair of the panel. The chair will
then communicate the request to the QUIP coordinator. The coordinator will
then discuss the request with the Assistant Director, who will ensure that the
investigator assigned to the case obtains the materials requested. The QUIP
coordinator will then make the information available to the members of the
panel.
The chair of the panel shall designate a dentist on the panel to write a report
summarizing the recommendations of the panel on each case. A majority vote
shall determine the position and recommendations to be taken by the panel in
each case.
The recommendations shall include:
1.
2.
3.
4.

A summary of the case including all information reviewed.
An opinion as to whether the licensee could benefit from educational
remediation.
Specific recommendations as to what the remediation should
address.
If remediation is not recommended, and the panel believes the case
should be closed with no action taken, an explanation as to why.
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5.
6.

If the panel believes more serious standard of care issues exists, an
explanation as to why and a referral made back to the Board
Secretary for continued investigation and disciplinary action.
A roll call vote of the panel regarding action warranted:
Close
Remediation
Referral for further investigation and discipline

Once the report is complete, it shall be forwarded to the QUIP Coordinator, who
will then prepare the materials for review by the Board Secretary.
The QUIP panels can only make recommendations. All decisions regarding a
licensee's ability to practice, or actual referral to an evaluation or educational
program, is the responsibility of the Board Secretary.
If the Board Secretary agrees with the panel's recommendation for remediation,
the QUIP Coordinator will then prepare the Participatory Agreement. Once
signed, the recommended education and/or remediation may begin.
Once the educational program is successfully completed, the panel will
recommend to the Board Secretary that the case be closed. As part of the
Participatory Agreement, the panel will monitor the licensee's practice pattern
to ensure that he has incorporated the needed changes into his/her practice.
If they have not been incorporated, the case may be reopened for further
review and possible administrative action.
(Approved December 12, 2001; Updated/Approved November 5, 2003)
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STATE OF OHIO
OHIO STATE DENTAL BOARD
QUALITY INTERVENTION PROGRAM
THIS AGREEMENT is entered into this _____ day of ________ by and between the
Ohio State
Dental Board (Board) and______________________________________________.
agrees to act in the capacity of Member of the Quality Intervention
Program Panel for the Board, and as such, may provide technical advice and
consultation in accordance with acceptable dental practice, state and federal
laws, rules, regulations and administrative memoranda. Further, it is understood
that in accordance with Section 4715.03(D) of the Ohio Revised Code,
information received by the board pursuant to an investigation is confidential
and not subject to discovery in any civil action.
agrees that _____________ will meet with the other members of the Quality
Intervention Program Panel as assigned, on a quarterly basis or as otherwise
agreed upon by the Panel and Board, and will review records, interview
licensees who are the subject of a complaint, and render an opinion as to
whether or not _________ believes the licensee under review has violated the
minimal standards of care and whether the licensee would be a good
candidate for remedial education in order to correct any deficiencies.
and persons under ____________ direction and supervision, in providing
the services as required under this contract, are acting as agents for the Ohio
State Dental Board, and as such are entitled to the protections provided
pursuant to Section 4715.03(D) of the Ohio Revised Code.
further agrees to serve the Board as a Member of the Quality Intervention
Program Panel for the compensation of One Hundred Dollars ($100.00) for each
meeting day employed in the discharge of ____________ official duties as a
member, and shall also receive reimbursement for telephone usage incurred in
the performance of official duties, and for mileage and parking for QUIP panel
meetings. No deductions shall be made therefrom for income taxes of any kind,
public employees' retirement or other contributions, nor shall any allowances be
made for the accrual of or payment for vacation, sick leave or legal holidays,
The Board shall not be liable for any taxes of any kind under this contract.
It is expressly understood by the parties that the obligations under this
agreement are subject to the provisions of the Ohio Revised Code Section
126.07, and to State Controlling Board approval if necessary. It is understood
and agreed that the total dollar amount of this contract, for both the per diem
amount and the travel and expenses reimbursement, shall not exceed $1,000.00
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Unless expressly provided for elsewhere in this contract, __________ shall be
responsible for and assume all office and business expenses that are incurred as
a result of the performance of this contract.
This agreement shall continue in full force and effect from the last date of
signature through June 30, 2004. Either party may terminate this agreement at
any time by serving written notice of the intent to terminate ninety (90) days in
advance upon the other party.
It is expressly understood by the parties that none of the rights, duties and
obligations described in this contract shall be binding on either party until all
applicable statutory provisions under the Ohio Revised Code, including but not
limited to Section 126.07, have been complied with and until such time as all
necessary funds are made available and forthcoming from the appropriate
state agencies and, when required, such expenditure of funds is approved by
the State Controlling Board of Ohio.
This contract constitutes the entire agreement between the parties and any
changes or modifications to this contract shall be made and agreed to in
writing.
This contract shall be construed and interpreted and the rights of the parties
determined in accordance with the laws of the State of Ohio.
For the Ohio State Dental Board

QUIP Panel Member

_________________________________
Lili C. Reitz, Executive Director
Ohio State Dental Board

______________________________

_________________________________
Date

______________________________
Date

Columbus, Ohio
Location of Signing (City, State)
State)

______________________________
Location of Signing (City,

Mailing Address:
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It is the policy of the Ohio State Dental Board not to discriminate in agency
hiring or in the provision of services on the basis of race, religion, color, sex,
national origin, handicap, age, political affiliation or Vietnam-era veteran status.

Ohio Revised Code Section 4715.03 (D)
(D) The board shall administer and enforce the provisions of this chapter. The
board shall investigate evidence which appears to show that any person has
violated any provision of this chapter. Any person may report to the board
under oath any information such person may have appearing to show a
violation of any provision of this chapter. In the absence of bad faith, any
person who reports such information or who testifies before the board in any
disciplinary proceeding conducted pursuant to Chapter 119. of the Revised
Code is not liable for civil damages as a result of making the report or providing
testimony. If after investigation the board determines that there are reasonable
grounds to believe that a violation of this chapter has occurred, the board shall
conduct disciplinary proceedings pursuant to Chapter 119. of the Revised Code
or provide for a license holder to participate in the quality intervention program
established under section 4715.031 of the Revised Code. The board shall not
dismiss any complaint or terminate any investigation except by a majority vote
of its members. For the purpose of any disciplinary proceeding or any
investigation conducted under this division, the board may administer oaths,
order the taking of depositions, issue subpoenas, compel the attendance and
testimony of persons at depositions and compel the production of books,
accounts, papers, documents, or other tangible things. The hearings and
investigations of the board shall be considered civil actions for the purposes of
section 2305.252 of the Revised Code. Notwithstanding section 121.22 of the
Revised Code, proceedings of the board relative to the investigation of a
complaint or the determination whether there are reasonable grounds to
believe that a violation of this chapter has occurred are confidential and are
not subject to discovery in any civil action.
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March 25, 2004
Personal and Confidential
Dear Dr. __________:
As the Secretary of the Ohio State Dental Board (Board), it is my duty to inform
you that I have found concern with certain aspects of your dental practice that
potentially violates Section 4715.30 of the Ohio Revised Code (ORC), specifically
that you failed to practice in accordance with the accepted standard of the
profession. An initial investigation of your dental practice and review of the
evidence has identified the presence of a practice deficiency as represented
by the following:
•
As a consequence of your practice deficiency, I can recommend to the Board
that pursuant to statutory authority, formal disciplinary proceedings can be
initiated against your license. However, I am not making this recommendation
at this time because your identified practice deficiency appears to be
correctable through a remediation process. Therefore, you are an appropriate
candidate for the Board's Quality Intervention Program (QUIP), as authorized by
Section 4715.031 ORC, pending verification of your program eligibility.
Information concerning QUIP is enclosed for your review. So that I may
determine your program eligibility, you are to submit documentation of your
required continuing education hours obtained during the last biennium, January
1", 2002 - December 31", 2003. Please complete the enclosed log of continuing
education and attach copies of the certificates of completion. Also, please sign
and return the enclosed statement indicating your preliminary willingness to
comply with all program requirements. This information is to be sent to the
attention of William J. Lightfoot, DDS, QUIP Coordinator, at the above address
and must be postmarked no later than two weeks from the date of this letter.
Once this information is received and your program eligibility is determined, you
will be contacted by the QUIP Coordinator at which time the process will be
explained. Therefore, it is imperative that you remain in contact with the Board
and provide a telephone number or e-mail address through which you may be
contacted.
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Please be cautioned that I have determined your acts of commission or
omission warrant intervention by the Board. Your refusal to participate in the
program, or your failure to provide the requisite eligibility information will likely
result in my recommendation to the board to initiate formal disciplinary
proceedings. Failure to respond to this letter will result in the initiation of formal
disciplinary action, after which the opportunity to participate in this confidential
alternative to discipline will be permanently waived.
All questions and correspondence should be directed to William J. Lightfoot,
DDS, QUIP Coordinator, at the Board office.
Sincerely,

ELEANORE AWADALLA, DDS
Secretary
Enclosures

CERTIFIED MAIL #
RETURN RECEIPT REQUESTED
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PARTICIPATORY AGREEMENT
This Quality Intervention Program Participatory Agreement (the "Agreement") is
entered into by and between the Quality Intervention Program (QUIP), a
program of the Ohio State Dental Board (Board), a regulatory board of the State
of Ohio, located at 77 South High Street, 18th Floor, Columbus, Ohio 43215-613,
and ___________________ ________________________ , an individual (the "Licensee")
located at _____________________________________________ on this ______ day of
, 200_.
WHEREAS, the Board is authorized under Chapter 4715. of the Ohio Revised
Code (ORC) to regulate the practice of dentistry in Ohio; and
WHEREAS, the Board is authorized pursuant to Section 4715.03 and 4715.30, ORC,
to investigate and impose sanctions when a licensee fails to practice in
accordance with the accepted standards of the profession of dentistry; and
WHEREAS, in accordance with Section 4715.031, ORC, the Board may abstain
from taking disciplinary action under Section 4715.30, ORC, against the holder of
a license issued by the Board who has an identified practice deficiency that
has been identified by the Board through an investigation conducted under
Section 4715.03, ORC; and
WHEREAS, in accordance with Section 4715.031, ORC, the Board has established
a Quality Intervention Program for licensees who have an identified practice
deficiency that may be corrected through education and/or remediation, and
who meet program eligibility requirements; and
WHEREAS, Licensee has an identified practice deficiency and meets eligibility
requirements and criteria established by the Board in Rules 4715-40-03 of the
Ohio Administrative Code (OAC); and
WHEREAS, in accordance with Section 4715.031, ORC, and Rule 4715-40-02,
OAC, the Board has reason to believe that the Licensee's identified practice
deficiency can be corrected through education and/or remediation; and
WHEREAS, the Licensee wishes to enter into an agreement whereby the Licensee
can participate in education and/or remediation to correct an identified
practice deficiency without being subject to disciplinary action by the Board.
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WHEREFORE, in consideration of the promises and mutual covenants herein
contained, it is mutually agreed by and between the parties as follows:
1.
Licensee stipulates as to the presence of the identified practice
deficiency, a disciplinable violation of Section 4715.30, ORC, as identified by the
Board, as described in the opportunity to participate letter issued to Licensee on
_____________________, a copy of which is attached hereto as Exhibit A and
incorporated herein by reference.
2.
Licensee shall secure entry into, participate in, and meet all requirements
for successful completion of the prescribed educational intervention
(Educational Intervention), a copy of which is attached hereto as Exhibit B and
incorporated herein by reference.
3.

Licensee shall complete the Educational Intervention within the timeframe
mutually agreed to by QUIP and the Licensee as established within the
learning plan provided by the selected educational provider (see Exhibit

B).
4.
Licensee shall pay all costs incurred as a result of his/her participation in
the required education and/or remediation. All financial transactions, resulting
from Licensee's participation in the Educational Intervention, are. by and
between the selected educational provider and the Licensee, and will exclude
QUIP except that QUIP may consider the Licensee's failure to satisfy his/her
financial obligations resulting from his/her QUIP participation as a failure to
successfully complete QUIP.
5.
Licensee shall cooperate with any entity utilized by QUIP,, including but
not limited to Educational Intervention providers, and other QUIP
representatives.
6.
Licensee shall cause any and all Educational Intervention providers to
provide to QUIP reports of the Licensee's progress in remediation of the identified
practice deficiency. The reports will be provided every ____ weeks beginning
the ______ week from the execution of this Agreement.
7.
Licensee shall sign any and all consents and waivers permitting any entity
that provides services for QUIP to release to QUIP information regarding the
Licensee's identified practice deficiency and education and /or remediation.
8.
Licensee shall sign any and all consents and waivers permitting release by
QUIP of necessary information regarding Licensee's identified practice
deficiency and education and/or remediation to any entity that provides QUIP
services.
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9.
Licensee shall submit to QUIP written personal reports containing his/her
progress in correcting his/her identified practice deficiency and adherence to
the terms and conditions of this Agreement every weeks beginning on (insert
date), and ending when QUIP participation is either terminated or successfully
concluded in accordance with Rules 4715-40-05 and 4715-40- 07, OAC.
10.
Licensee shall meet with the QUIP panel and/or a QUIP representative
upon request at any time during this process.
11.
Licensee shall obey all federal, state, and local laws, including, but not
limited to all laws and rules regulating dental, dental hygiene, or dental assistant
radiography practice in Ohio.
12.
Licensee shall not use all or any part of the Educational Intervention to
satisfy the continuing education requirements set forth in Chapter 4715.ORC,
and rules of the Board.
13.
Licensee acknowledges that the following terms and conditions constitute
successful completion of QUIP:
a.
receipt by QUIP of written verification from the Educational
Intervention provider that the Licensee successfully completed the prescribed
Educational Intervention;
b.
a determination by QUIP that the Licensee's practice deficiency has
been corrected;
c.
a determination by QUIP that the Licensee has incorporated the
needed changes into his/her practice.
14.
Licensee acknowledges that any of the following constitute grounds for
termination from QUIP:
a.

Licensee's failure to comply with any term of this Agreement;

b.
receipt of evidence from the Educational Intervention provider that
QUIP determines is indicative of the Licensee's failure to successfully complete,
or successfully progress through any part of the Educational Intervention;
c.
receipt of evidence from monitoring the Licensee that QUIP
determines is indicative of the Licensee's failure to incorporate the learned
knowledge and skills into his/her practice, or has continued to demonstrate the
identified practice deficiency; or
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d.

Licensee's failure to maintain eligibility for QUIP participation.

15.
Licensee acknowledges that upon his/her termination from QUIP, the
Board shall proceed with disciplinary action pursuant to Section 4715.03, ORC,
on the grounds of the original violation of Section 4715.30, ORC, and may
consider as an aggravating factor that the Licensee has been terminated from
QUIP.
16.
Licensee acknowledges that his/her successful completion of QUIP will
satisfy the Board that the Licensee's identified practice deficiency as defined
within the Agreement is corrected, and will cause the Board to abstain from
taking disciplinary action against the Licensee as a result of his/her previously
identified practice deficiency; however, the information concerning the
Licensee's QUIP participation will be kept on file in the Board's offices.
17.

QUIP shall provide forms for all reports and documentation required by this
Agreement.

18.
This Agreement constitutes and expresses the entire agreement between
the parties with reference to matters referred to herein. Any previous
agreements, promises, representations, or understandings by and between the
parties concerning such matters are merged in and superseded by this
Agreement. Amendment, modification, or change shall be in writing and shall
be executed by each of the parties hereto.
19.
Nothing in this Agreement shall be construed to permit the assignment or
delegation by either party of any rights or obligations hereunder without the
express written consent of the non-assigning party, which consent shall not be
unreasonably withheld. Any assignment not expressly agreed to in writing shall
be null and void.
20.
The provisions of this Agreement are separable. If any provision or
provisions shall be for any reason, invalid or unenforceable, the remaining
provision or provisions shall nevertheless be valid, enforceable, and carried into
effect, unless to do so would clearly violate the legal and valid intention of the
parties hereto.
21.
If the Licensee is unable to perform his/her duties under this Agreement
due to cause(s) that are unavoidable and beyond his/her control, QUIP shall
assess cause(s) and make any determinations for accommodations and
resulting modifications of this Agreement.
22.
Any report or documentation required by this Agreement shall be in
writing and will be sent by regular United States mail to the address set forth
above and postmarked by the required date.
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23.
The Licensee shall verify that the reports and documentation required by
this Agreement are received by QUIP.
24.
This Agreement shall be subject to and governed by the laws of the State
of Ohio, wherein this Agreement has been drafted. All questions concerning the
validity, construction, and implementation of this Agreement shall be
determined under such laws. This Agreement is being entered into by and
between competent and experienced parties; therefore, any ambiguous
language in this Agreement shall not necessarily be construed against any party
as the drafter of such language. This Agreement may be executed in any
number of counterparts, each of which, when executed, shall be deemed an
original. The use of gender references is not meant to be a limitation, and the
use of a particular gender shall be interpreted to include the other of masculine,
feminine, and neuter where the situation so demands. Similarly, the use of the
singular shall be interpreted to include the plural where the situation so
demands and vice versa.
IN WITNESS WHEREOF, the parties have set their hands to this Agreement as of
the day and year first written above.
Quality Intervention Program
THE OHIO STATE DENTAL BOARD

Licensee Participant

______________________________
WILLIAM J. LIGHTFOOT, DDS
QUIP Coordinator

_____________________________
(NAME)
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STATEMENT OF CONSIDERATION

I, (DOCTOR'S NAME), wish to be considered for eligibility to
participate in the Ohio State Dental Board's Quality Intervention
Program. If I become a participant, I will comply with all program
requirements.
___________________________
(Doctor Name), DDS
Signature

____________
(DATE)
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Appendix F
Health Occupations Task Force
Proposal for Independent Disciplinary Board
Features of the Disciplinary Board:
•

•

•
•
•
•

•

•

•
•
•
•
•
•

It would be comprised of members of each individual health care board
(designated by each specific board) who would serve exclusively on the
Disciplinary Board for one year.
The number of members from each individual board who would serve on the
Disciplinary Board would be proportionate to the number of providers the
individual board licenses or the number of prosecutions that the individual
board handles each year.
All board investigators would be pooled and under the authority of the
Disciplinary Board.
All investigations would be conducted under the direction of the Disciplinary
Board.
The Disciplinary Board would determine if charges should be brought against a
licensee and would have oversight of settlements with licensees.
Members of the Disciplinary Board who represent a specific health professional
board would present and advise the rest of the board with regard to charges
considered against its practitioners.
The members of the individual health professional board who present a case
and advise the rest of the board would not be precluded from participating in
votes regarding the case for which they advised the board.
Attorneys General (AGs) who prosecute board cases would no longer be
assigned to individual boards but would become AGs attached to the
Disciplinary Board.
The Disciplinary Board would be the exclusive body investigating complaints and
charging providers.
All charged cases that are not settled will be sent to the Office of Administrative
Hearings (OAH) for adjudication.
The Disciplinary Board can request that the OAH issue either a final ruling or
recommendations.
OAH recommendations will be sent to the individual boards for final adjudication
and sanctioning.
Exceptions to OAH recommendations will be heard by the individual boards (not
the Disciplinary Board) with the help of AG board counsel.
The exceptions process will be revised to make the process more consistent with
the judicial appeals process in order to prevent a complete re-hearing of the
case after it has been heard by an administrative law judge.
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•

Disciplinary Board would be assigned one or more Assistant Attorneys General to
serve as board counsel.

Justification for proposal:
•
•
•
•
•
•
•
•
•

•

The expertise of individual boards would not be lost given that each individual
board would be represented on the Disciplinary Board.
Consistency in the investigatory process.
Consistency in skill level and salary structure of investigators.
Consistency in charging and prosecutorial process.
Consistency in settlements
Consistency will lead to a process that is more fair across the board than the
current process.
Separation of prosecutorial attorney general function from individual boards.
Cost savings by centralizing process.
Create a more distinct separation between prosecutorial AGs and AGs who
serve as board counsel.
By having OAH hear all cases, all providers will have their cases heard by an
independent board. Both providers and the public will find that this requirement
will result in an independent, fair and consistent process.
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Appendix G – Example Virginia Board of Medicine Sanction
Guideline Worksheet
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Appendix H – Washington State Department of Health
Sanctioning Guideline Worksheet
(available at
http://www.doh.wa.gov/hsqa/Professions/documents/Sanction_Guidelines.pdf)
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Appendix I
Washington State Sanction Guidelines – Mitigating and Aggravating
Factors
(from Washington State Department of Health Sanction Guidelines
available at
http://www.doh.wa.gov/hsqa/Professions/documents/Sanction_Guidelines.pdf)

Section B: Other factors
Other factors impact the sanction to be imposed. The appropriate sanction takes into
consideration aggravating and mitigating circumstances, as well as a respondent's
prior disciplinary history.
If minimum sanction is used, mitigating circumstances must be documented in the
order. If aggravating circumstances exist, the sanction should approach the maximum
sanction. If the circumstances of the case involve both aggravating and mitigating
circumstances, the disciplining authority must balance the two and identify its
evaluation process in the order.
The listed aggravating and mitigating factors are not an exclusive list. The disciplining
authority may consider other factors if relevant.
AGGRAVATING AND MITIGATING CIRCUMSTANCES:
Mitigating
•
Timely and good faith efforts to rectify consequences of misconduct
•
Interim rehabilitation
•
Remoteness of prior offenses
•
Self-reported and voluntary admission of violation
•
Implementation of remedial measures to mitigate harm or risk of harm
•
Rehabilitation potential
•
Absence of prior discipline
•
Absence of dishonesty or selfish motive
•
Isolated incident, not likely to recur
•
Remorse
•
Absence of adverse impact
•
Remoteness of misconduct
Aggravating
•
Prior discipline in any jurisdiction
•
Dishonesty or selfish motive
•
Pattern of misconduct or variety of offenses
•
Bad faith, obstruction
•
Refusal to acknowledge nature of conduct
•
Vulnerability of victim
•
Harm to one or more patients
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•
Severity of patient harm
•
One or more violations involving more than one patient
•
Economic harm to any individual or entity and severity of such harm
•
Increased potential for public harm
•
Attempted concealment of violation
•
Intentional, premeditated, knowing or grossly negligent act constituting a
violation
•
Prior similar violation
•
Violation of prior disciplinary order
•
Willful or reckless misconduct
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Appendix J
Suggested Data Points
The following is a suggested list of important dates that boards should docket for
individual case files:
•
•
•
•
•
•
•
•
•
•
•
•
•

complaint received
referred for investigation
investigation concluded
preliminary case resolution (case closed with no action or informal
action (ex., letter of
admonishment))
charges voted
referred to OAG
charges issued
formal case resolution conference
consent order
hearing
OAH ruling
exceptions hearing
final board order

NOTE: This list is not exhaustive, nor may all events apply. Boards collectively
should formulate a standard list that can be used for purposes of comparing
data.
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Appendix K
Suggested Data Collection Framework
The following is a more detailed explanation of the Task Force’s data collection
recommendation. Data relating to the disciplinary process should be collected as
follows:
•

Number of Complaints (during specified timeframe)

Step One
•

All Cases
o # Cases Open (at current time)
 Mean Age of Cases Open
 Median Age of Cases Open
 Range in Age of Cases Open
o # Cases Closed (during specified timeframe)
 Mean Age of Cases Closed
 Median Age of Cases Closed
 Range in Age of Cases Closed
Step 2
•

All Cases
o # Cases closed without an investigation (during specified timeframe)
 Median age of cases closed without an investigation
 Range in age of cases closed without an investigation
 Mean age of cases closed without an investigation
o # Cases closed following an investigation (during specified timeframe)
 Mean age of cases closed following an investigation
 Median age of cases following an investigation
 Range in age of cases closed following an investigation
o # Cases resolved informally (during specified timeframe)
 Median age of cases resolved informally
 Mean age of cases resolved informally
 Range in age of cases resolved informally
o # Cases to formal proceedings - will result in charges (during specified
timeframe)
 Median age of cases referred to formal proceedings
 Mean age of cases referred to formal proceedings
 Range in age of cases referred to formal proceedings
o # Cases Formal action taken (during specified timeframe)
 Median age of cases where formal action taken
 Mean age of cases where formal action taken
 Range in age of cases where formal action taken
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•

•

Source and Types of Cases:
o # Disciplinary action taken by another state or agency
o # Criminal conviction
o # Standard of care
o # Professional misconduct
o # Boundary violation (sexual misconduct)
o # Drug or alcohol abuse
o # Mental or physical impairment
o # Fraud and deceit in practice
o # Board specific categories (examples: overprescribing, hospital privileges
lost or restricted)
o # Other
For each of above, apply step one and step two.

Example (using Professional Misconduct)
•

•

•

•

•

•

# Professional Misconduct Cases Open
o Mean Age of Cases Open
o Median Age of Cases Open
o Range in Age of Cases Open
# Professional Misconduct Cases Closed
o Mean Age of Cases Closed
o Median Age of Cases Closed
o Range in Age of Cases Closed
Professional misconduct cases closed without an investigation
o Mean age of professional misconduct cases closed without an
investigation
o Median age of professional misconduct cases closed without an
investigation
o Range in age of professional misconduct cases closed without an
investigation
Professional misconduct cases closed following an investigation
o Mean age of professional misconduct cases closed following an
investigation
o Median age of professional misconduct cases closed following an
investigation
o Range in age of professional misconduct cases closed following an
investigation
Professional misconduct cases resolved informally
o Mean age of professional misconduct cases resolved informally
o Median age of professional misconduct cases resolved informally
o Range in age of professional misconduct cases resolved informally
Professional misconduct cases to formal proceedings (will result in charges)
o Mean age of professional misconduct cases to formal proceedings
o Median age of professional misconduct cases to formal proceedings
o Range in age of professional misconduct cases to formal proceedings
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•

Professional misconduct cases for which formal action is taken
o Mean age of professional misconduct cases for which formal action is
taken
o Median age of professional misconduct cases for which formal action
is taken
o Range in age of professional misconduct cases for which formal
action is taken
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