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whether itbe to charge the party’’
with a crime, or only to injure bis -~
standing in society, and is a full an-
swer to the argament that the prin-
ciple of the cases last referred to,
is not applicable to this, because
they are of . conspiracies to fix pu-
nishable. offences upon the parties.
In The King vs. Skirret, and others,
1 Siderfin 812, the defendants were
prosecuted for reading a release to
an illiterate man, in other \words
than those in which it was written,
by which he was induged to sign it.
It does not appear by the short re-
port of the case, what the form .of
the indictment was, but as it was
against them conjointly, they must

racy, and the injury was to an in-
’ dividual; the suppression of a will
BY 5F ?ly on;:l wt:_s not"an indictable offence,
NAS GREEN 19ugh a fraud highly injurious to

Joe rtmz."r Anxu:ox.ﬁ. the party affected by it. It was the
,HURCH-S o confederacy alone which rendered it
; criminal, and therefore, the informas

tion was against the offenders cdn-
Jointly. In  Timberly and Childe,
Siderfin 68, the indictment was for'a
conspiracy to charge one with being
the father of a bastard child, with
intent to extort mouey from him;
and on.motion to quash the indict-
ment, it was held by the court to be
good. In Child vs. Northand Tym-
berly, 1 Keble 203, the indictment
was for a conspiracy to deprive the
prosecutor of his fame, and-to ex.

was a case of conspiracy to extort
money from Lord Sunderiand, by
charging him with an attempt to
commit sodomy with one of the de-
fendants. It was not charged as a
conspiracy to accuse him in a course
of justice, but only in pais. The
object was to extort money, by
means of a verbal siander, for which
_the party injured had his civil reme-
dy, and the mere verbal slander by
one only, would not have been in-
dictable. And in The King vs. Mar
tham Bryan, 2 Strange, 866, the
court.in speaking with rcference to
The King ts. Armstrong and Harri-
son, say. ¢sthere the conspiracy was
the crime; and an indictment will

PRINTED AND PUSELISHED in criminal jurisprudence, of men

convicted 6fwhat was no offence in
law,and punished for what they were
neither convicted nor, accused of,*
and for any thing appearing might
never have contemnplated; but such a
stain is not tq be found on any page
of juridical history. Itis not possi-
ble to suppose that incither of the
cases. the judges went on the ground,
that the defendants had accused, or
meditated the accusation of the
prosecutor before those who had
jurisdiction of the inatter; on the con-
trary the idea is expressly nega-
tived by the proceedings them-
telvea.  The absence of the allega-
tion was urged in each case, as an ob-
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lNlON.DF THE COURT OF
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on the question, whether a conspi-
racy to cheat and defraud a bank,
by the officers thereof, is an offence
at common law, and punishable in
Maryland?
Court of Appeals, Dec. Term, 1821.
The STATE v3. BucHANAN, et. al.
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he position, that «a confederacy
ach to maintain the other, whether
yematter be true or false,’ is a com-

on law offence, is distinctly adopt-
din 1 Hawk., P.C. 190, ch. 72, and

Coke’s Rep. (The Poullerer’s case)
:5, and the principle of the case
sted in the Boo% of Jssises, to wit,
pat conspiracies are punishable at
ommon law, though nothing le
ut in execution, is fully recognized
. the Poulterer’s case, in which that
hook is referred to; and this further
principle also laid down, that the
w punishes the conspiracy, ¢‘to the
tnd to prevent the unlawful act;’” and
in the same case, speaking ofanoth-
er, article 19, also in the Book of Js-
dses, 138, relative to combinations
among merchants to regulate the
price of wool, it is said, «and in
thesc cases, the conspiracy or con-
federacy (not false conspiracy
or confederacy) is punishable, altho’
teconspiracy or confederacy be not
executed.”” Hence it is manifest, that
tie engta’ at the end of the case,
which seems to be relied on to show,
ihit both malice and falsehood are
inlispensable ingredients ofa punish-
able conspiracy, and must be uni-
ted in the same case, was not inten-

tort money from him, by falsely
charging him with being the father
of a bastard child. There was a nio-
tion to quash the indictment, be.
cause the conspiracy as laid, wasto
charge the prosecutor with matter
that the court had no cognizance
of; which was overruled, on the
ground that it might be a loss to
the prosecutor; and it was held that
the congpiracy was punishable,
though the court had nocognizance
of the matter of it. Andin the same
casein 1 Keble 254, it was moved
after verdict in arrestof judgment,
that the indictment only charged the
parties with a conspiracy todeprive
the prosecutor of his. fame, and to
extort moncy from him, and not with
a conspiracy to charge him before
any tribunal having cognizance of
the matter of bastardy. DBut the
motion was overruled, and judgment

grounds distinctly taken, that it was
a conspiracy for lucre and gain, to
charge and disgrace a man with hav-
ing a bastard, and - that the crimte
was the consphacy, which whether
it was to defame or disgrace a mau,
or to charge him with heresy, was
punishable at common law, In The
Queen vs. Armstreng, Huarrison and

rendered for the kiig, on the fwo

lie for that, though it be to do a
lawful act.”” In this class of con-
spiracies, the meditated end, was
not accomplished in either of the
cases, The object in each, was to
defaine and extort money from an
individual; and the indirect or
wrongful means, by which that ob-
ject was intended to be effected was
verbal slander—a combination to do
that, which if-actually done by one
alone, would not be thesubject of
an indictment; for if one verbally
defames another, or extorts moncy
from him, not under coleur of oflice,
it is not an indictable offence.  The
conspiracy therefore for a corrupt
purpose, was the offence tor which
they were punished; and there is no
-pretence for supposing, as has been
urged in argument, that the prose-
cutions were sustained on the ground,
that the conspirators contemplated
an abuse of judicial authority, by

ties to be accused. of having bastard
children, before justices of the peace
having cognizance of such matters.
A conspiracy of that character,
would there is no doubt have been

jection to the indictment, and the
court decided, not that it might be
inferred from what was alleged, but
necessary.
that tlie conspiracy alone to de-
fame and extort money from an in-
dividual,
meditated abuse of judicial power,
was per se an indictable offence at
common law,
ted the grounds on which they act-
ed, then indecd any legal princi

ple that could be extracted from the
cases, ight, in support of the de

cisions, properly be assumed as
the ground on which they were
But the ground that is here
attempted to be assumed, as that on
which the conspirators were punish-

“falsely accusing or causing the par--

given,

it

was not

without

any

If they !

able, is not only different from that,
on which the judges expressly place
their decisions, but is. an illegual
ground, and one on which the indict-
wents could not have been support- Y
“ed.” "Izl ot because—aTonspis T Henry - FIH: ¢l 1, which prohibits -~ ==
racy to accuse a man of being the '
father of a bastard child betore those
who had cognizance of such matters,
was not an indictable offence, but

have been charged either with con-
spiracy or combination. The fraud /
was practised upon an individual,
and if' it had been perpetrated by
one only, would not have been an
indictable clieat. It was the combi-
nation therefore alone which madeit
criminal, and *at too is a case not
within the statuté $3 Edward I
In The Queen vs. Mackarty and For-
denbourgh, 2 Ld. Raym. 1179 2
East’s C. L. 823, the defendants
were conjointly indicted, for falsely
and decceitfully bargaining and ex-
changing with anolher, a quantity
of pretended wine, alleging it tobe
good new Lishon wine, for a certain
quantity of hats, which were e¢x-
changed and delivered by the party
practised upon, on the faith of their
false represcntations, when in fact
the pretended Lisbon wine, was nut
Lisbon wine. The iudictment in this ¢
case was not under the statute 53

and
ahuse, or

1iad not sta-

cheating by ¢“means of false privy
tokens, and counterfeit letters in
other men’s mames;” nor the stat-
ute 30 Geo. I1. ch, 24, which pro-

an indictable offence, having for

object, the subjecting the party ac-
cused, to the provisions ot the sta.

But

its

expressed.

because it was, what was notchar
ged in the indictments, and could not
legally be iuferred from what was
To say therefore, that

ides, under heavy penalties, against
cheating by ¢false pretences,” (and
which was passed long afterwards,)
but Was for a cheat at common law,

tutes inrelation to bastardy.
that is not the nature of the conspi-
racy charged in either of the cases
referved to. In every casethe de-
fendants were indicted for a conspi-
racy {o defame and extort money
from the prosecutor, by . charging

those conspiracies were indictable, or
that the prosecutions were sustained
only on theground, that the conspi-
rators meditated the abuse of judi-
cial power, by lalscly accusing the
prosecutors before a tribunal hav
ing cognizance of such offence,

and though it did not charge the de-
fendants with a conspiracy eo nomi-
ne, yet it charged that they togeth.-
er, did the act imputed to them; and
as there were no false public tokens,
which were necessary at common

ded by Lord Coke as applicable to
all confederacies, but to such false
conspiracies only, asare of the cha-
racter  of those, of which he had
treated immediately preceding the
nota; for he does not speak of the

others, 1 Ventris 304, the defend-
ants were indicted for conspiracy
to charge (or burden) one with the
kecping of a bastard child, and
thereby to bring him to disgrace.
After verdict there was a mution in
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tase of a conspiracy between mer-
chants to fix the priceof Wool, as a
false conspiracy, nor does either
falsehood or malice, necessarily en-
ter into such a combination, And
these combinations amwong mcr-
chants, (which ave not within the
statute 53d Edward the Ist,)) were,
and remained punishable at common
law, and were not first made'so by
the statute staple 27th Edward the
1ILd, ch. 9, as has been supposed in
areument.  'That statute does in-
deed prohibit the exportation of wool
uder a very severe penalty, but
meither creates, nor provides a pu-
nishment for, the offence by mer-
chants, of combining to fix a price
beyond which they would not go.
All that is said in relation to the
purchasing of that article is, that
“all merchants, as well subjects as
foreigners, may purchase woolfolk,
&.c throughout the whole of our
kmg(lmn and tervitories, without
covin or collusion to lower the price
of the said merchandizes, so never
theless as they bring them to the
staple;” from which it would scem
that n.ll covin and collusion to lower
the price of merchandize was before
unlawful, and that theStatute ineant
 leave the law as it was, In the
Poulterer’s case, it was clearly con-
Mdex:cd as an offence at common law;
and in 4 Bl Com. 154, the expor-
lation of wool, which, as has been
Before obscrved, was prohibited by
the statute staple, under avery heavy
benalty, is said. to have been for-
bidden at common law, but mare par-
_tltglurly by that statute; and if that.
%hich it was the principal object
of the statute to preventand to pu-
Nish, was before, an offence at com-
n law, it may readily be suppo.
¥, that 110 new offence was.-inton-
ded to be created; but that a conspi-
Tay to fix thg price of wool,'was an
:ﬂ'ence"a; common law. Morcover,
€ words of-the statute e “without
Sovin or collusign tolower the price,”
C.and 4 combination to ¢+fix a price,
yond which they would not go,”
Dight not necessarily be to «lower”
B:cl’tic_c. On an ivformation gainst
¢rion, Townsend & others, Noy's

t t;‘ms. for the suppression ofa will,
lito 8 prejudico of ‘Egerton, the re-
inherx!' t\:{}mos\s ®ife was “thereby:dis-
etited, all the.defondants but one
v 1 fiRed. 8 wns

A case of frand @Qgﬁby a confedo-
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arrest of judgment, on the ground
that it did not appear, that the party
was actually burdencd with the keep
ing of a child; but on the contrary
that it was alleged to be only a pre-
tended child; and also, that the par-
ty was not stated to lLave been
brought belore a justice uf the peace
on that account; but only that the
defendants went and aflirmed it to
himself, intending to obtain moncy
from him, that it might be no fur-
ther disclosed; and that a bare unexe-
cuted conspiracy was not a subject
of indictment. The objection was
overruled and the parties were pun-
ished by fine. The principle of this
case cannot welybe misunderstood.
It was a conspiracy to extort mo-
ney frém an individual, by going to
him, and affirming tliat he was the
father of a bastard child, with a
view of inducing him to pay them to
say no more about it. And it was de.
cided on the ground (expiessly taken
by the court) that it was a contri-
vance by couspiracy, to defame the
person, and cheat him ol his money,
«hich was an indictable crime ol a
very heinous nature. In The Quecn
vs. Dest and others, 2 Ld. Raym.
1167, the indictment was for a con.
spiracy, falsely to charge the prose-
cutor with being the father of a bas-
tard child, with which one Eliza-
beth Carter was pretended to be en-
sient, in order to defraud him of his
money, and destroy his reputation.
On demurrer it was among other
things ohjected to the indictinent,
that it was not alleged, that the
child was likely to become chargea-
ble to the parish, antl that it did
not appear, that the prosecutor was
by the accusatioput in danger of
being subjected to any penalty; but
that it amounted only to a charge,
that the defendants conspired to tell
tho prosecutor that he was the fath-
or of the child the woman was big
with, and that abare conspiracy, to
do an ill act, was not indictable. But
the demurrer was overruled, on the
principle broadly laid down by the
court, thut the dcfendants being
charged at least with a conspiracy,
to charge the prosecutor with for-
nication, though that was only aspi-
ritual delamation, yet the conspira-
cy was the gist of the indictment, and

was tom%orul offence and punisha-
6 as 8u g vs Kine

b L
| nersly and JMoore, 1 Strange 193,

him with being the father of a bas-
tard child, not before justices of the
peace, but the charge is laid a3 hav-
ing been made in pais; and in The
King vs. Timberly and North, one
of the objections to the indictment
was, that it did not lay the conspi-
racy to be, to charge the prosecu-
tor before any that had jurisdiction
of the matter; and in The Queen vs.
JArmstrong, Harrison, and others,
the same objection was raised, and
also, tha* the defendants only went
and aflirmed it to the prosecutor him-
self; and so in The Queen wvs. Dest,
and others, which with the excep.
tion also taken in The King vs. Tim-
berly and North, that it was not
within the statute 33 Edward I. was
disregarded by the judges. ¢sKvery
indictment must contain a certain
description of the crime of which
the defendantis accused, and a state-

stituted, so as to identify the accusa-
tion, lest the grand jury should find
a biil for one offence, and the par-
ty be put upon his trial for anather,
without any authority.” 1 Chitty’s
Criminal Lazv 169. And ssthe charge
must be sufficiently explicit to ex-
plain itself, for no latitede of inten-
tion can be allowed, to include any
thing more than is expréssed,”—1bid
172, 2 Burr. 1127. And the ac-
cused is put upon his trial only tor
that, with which he is charged, and
against which alone; he is called
on to defond bimself. The prosecu.
tions therefore in the cases referred
to, could not have bLeen supported
on the ground, that the defendants
contemplated an abuse of judicial
power, by falsely accusing the prose-
cutors before justices of the peace;
for no matter what they contemnpla-
ted, that was not what they were
charged with, and ifthey were only
punishable on that ground, as the
judges could not by intendment, have
supplied what was not expressed,
the indictments must have been
quashed, or the judgments arrested
for want of sufficient wmatter in
Iaw, (which was brought fully under
the consideration of the courts,) oth-
erwisc it would have been, to pu-
nish tho defendants for what they
were not convicted of, for they
could only Imve been convicted of
what was allegod against them in the
-indictments—And-thus-the singular-
incture would have been exhibited

ment of the facts by which it is con-.

indictment

sustained

Le placed.

that

would be to overturn altogether the
authority of tlie cases, which has
not been attempted; on the contrary
their authorityseems to be admitted,
and their application only tothe caes
under consideration is resisted, on
the hypothesis, that they were deci-
ded on grounds not appearing in
the indictments, and entively dif-
ferent from these on which the judg-
es professed to act.
cy of the argument becomes obvious,
when it is scen, that without a vio-
lation of the principle, that severy
must contain
tain description of the crime of
which the defendant is accused, and
a statement of the facts, by Which
it is constituted,” the
in those cases, could not have been,
upon the grounds
which thedecisions are attempted to
Those cases therefore
must stand or fall on the grounds
upon which they dve placed by the
jndges who decided them. not the
reasoning of the judges, but the prin-
ciples on which their decisions are
made to rest. 7he King vs. Parscns
and athers, | Bk, Rep. 892, was a
conspiracy to takeaway the char-
acter of an individual; and accuse
him of murder, by means ot a
mere phantom, which coulld have
no reality—pretended comminica-
tions with a gliost; and the actual
fact of conspiring, was left to the | it
jury ta be collécted from all the cir.
cumstances, The only object of the
counspiracy in thatcase, was to in-
jure the man’s veputation. And in
The King vs. Rispuly 1 Bll:. Rep 568,
3 DBurr. 1390, which was a prosceu-
tion for a conspiracy to extortmo-
ney from dn tudividual, by charging
him gencrally with having taken a
quantity of human haic out of'a bags
on the objection being raised to the
indictment,
were not charged with having con-
spired to fix any crime on the pav-
ty, but oply generally with taking
the hair, which might be lawful, it
was said by Lord JMangfield;« the
other judges concurring; sthecrime
laid, is an unlawful couspiracy; this,
whether it be to charge a man with
criminal acts, or such only as may
affect lis reputation, is fully sufli.
cient.”’

the

But the falla-

law, to constitute a cheat effected by
one an indictable offence, it was the
combination alone on which the
prosecution could have been sustain-
ed. A cheat perpetrated by the use
of false public tokens, such as falso
weights and weasures;, is an in-
dictable crime at common law, only
because they are means calculated
to deceive, and are such, as com-
mon care and prudence are not suffi-
cient to guard against; and so, as
ordinary care and prudence are no
safeguard against the machinations
of conspivators, cheats effected by
conspiracy are punishable at com-
mon law, for ¢pari ratione, eadem
est lex” And in The King <vs.
Wheatly, 2 IBurr, 1127, cheats eff-
ected by conspiracy, are expressly
placed on the same footing with,
cheats effected by false weights and
weasures. In Tlie Queen vs. Orbell,
6 Jod. 42, the indictment was for a
combination to ciieat one J. S. of
his woneyy by getting him to bet a
certain sum on-a foot race.and pre-
vailiig on the party to run booty;
and the court sustained the indict-
ment on the ground as they said, that
wbeing a cheats though it was pri-
vate i the particular, yet it was
public in its eonsequence.”  That
was a case emphatically otindividual
injury, and as little connected with
auy public concernment, «< any pri-
vate transaction could welt be, and
was the combination alone un
which the prosecution restd; for
such a cheat practised by ond. wus
clearly not an indictable offence.
In The King vs. Edwards aund oth-
ers, 8 Jod. 520, tlie parties were
indicted for giving money to a man,
to warry a poor helpless woman
who was an inhabitant of the parish
of B. and incapable of marriage,
an purpose tu gain a settlement
tor her in the parish of A. wheve the
mman was setticd. In that case there -
was a motion to quash the indict.
ment, on the ground that it was not
unlaw(ul to marry a woman and.
give her a portion.  But the obe
jeet of the conspiracy. being tv im-
posc a pauper «na parishTto which
stie did not belong, it was hield™ by
thécourt to ‘bo an indictatle of-
fence-at cointion law: for that a bare
¢onspiracy to do alavful act to an

a cer-

indictinents

on

defendants

That case if received as au- unl‘;ug]’ul end, was a crime, thopgh
thority, settles this priuci y
| conspiracy-to_defrand

verbal scandal isequally in ctable,

, thata | no act should be done in tr(’;lu)q-
by_} auence _thereof._The constiirators .

certainly meditated a fraud on” tho v i
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