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¢ Sccretary of War,
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- with all Europe.
ptly prohiditing tne
-izure, at the wall of
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lits of other nations,
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ler that on this occe-
stive of the U. States
ly restoring St. Marks
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structions) pursucd
.t the constitution de-
al! former precedents
to which the public
re a decided approba-

g the execution of Ar-
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but consider it as an
ct of severity, on the
mmanding generil, &
om that niid and ka
) gtowards prisoners,
our conflicts with sa-
2=d nations, has here
onsidzred, not only ho-
he national character,
ble to the dictates ot
These prisoners were
yo-Britaing- wizh-whom
States are—at—pPeacs
Leireointry. and-urit -

s —with savag. s, ‘with
nited Srates were at
rieited their ciaim to
n of their own govern-
1hjected themselves to
atment, which might,
 the practice and prin-
American government,
1 towards those, with
were associated. No
reasoning can degrade
the #avag:s with whom
nnected, As prisoiers
w-re entitled to claim
.rican government, that
yhich the most savage ol
e uniformly experi. nced
m=d and in our power.
hudders at the idea of a
| exccution of prisoners
nd ia the power of the
And although savagzes
nu!aws.may.accordmg

- principles of the law
have their own system
nflicted on them, by way
on, it is believed, that
-m would degrade and
civiiized nation, who

¢ toit, and is vot only
o the mitd principles o
eligion, but a vivlation o
principles of morat rec.
h distinguish the Ameri-
ter. Retanation in the
tes has always been con-
cificd acts of cruelty. It
ved that any attempt has
made to retahate for
general as thosz exhibit-
Arouthnot aud Ambris-
‘Inciting the Indians to
uring the revolutiondry
wo casss occurred of per-
| for the purposes of re-
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he case of Asgill scized
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vor Hamilton of Vincen
ecific acts of cruelty also,
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rigour, and afterwardg re-
Juring the late war, mark.
yme cascs of cold blooded
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ly the one at the river
> such measure as retalia-
esorted to.

nciplec assumed by the com-
general, that Arbathnot
rister, by uniting in war
e Unized States, while we
cace with Grzat Dritain,
outlaws and pirates, and
suffer decath,” is not ve-
in any nptional law, No-
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utive Dircctory of France.
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in the punishwent and “tonyie
of Arbuthnot and  Ambaiste
cept that even despots chimin;
cxcrcise ausolute powergagaot
propricty violale their owa tuleg,'d
Having detailed a couer ‘mysi; ¥
for the purpose, of trping the pei
soners, the commanding geaeral),
iz own authoriry set-aside the g
tence of the cours and 1
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In trials involving the life ’;
an individuzl, a strict adherence
form, 15 in ordinary cases considerd
the besigmecurity aguinst oppr
and injustice. i
/. departure from these forpy 3
calculated to infl-.ct a wouna og i

gommsnding general by bis f
mer victories.
a. they appear to the committe, &
such are the views taken byy
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*See Mr.

cretarv of State, Vol. 10, p,
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Frem the Lexington Reporter,

All my neighbours, all the winter,
Wish to hear the news from you, .

But among us, (nearly twenty,)
1 alone vour parer take,
~_Sothatre~sgday Pve a-pienty

He perhaps might make afue.

So I'm compell’d to loan it,

Wish to read, it caa’t be found,

Tell me, Mr. Piinter, tell me,
1’m compell’d to ask of you.

What’s an honest man to do?

AGRICULTURAL.

the agricn!tumli% in making a crop,or
se vingone from de\lruction,.d.e-en'cd
o ght to receive, general publicity
hopes of the ¢
time, strongly fixed on the success of
farmer;”’ to aid then, in the smallest deg

sequent'y Lo exhibit a portion of patiiot

do not say this because I have any thisj
min own to inake known which wouldb
this happy effect, but simply because!
lieve it L) bestrictly correct. Therefort,§

cate, will give me no claim to meiit.
fast piece is copied vE2DATIN, 2nd thek

publishedin England some years ago;
work has heen very liitle known, and 8
was repullished, in this country.

without success, a vaviety of meansto
troy tais tioublesome insect, whih !
commenced its ravages among bis t

at last determined to try what effect®
king them would have; for this purps
collected all sorts of useless weeds, 8
them with light dry brush and stn¥
them in heaps on the windward udE_Vf
field, and then set all the heaps oo 8%
that the smoke might be drifted o
whole field at the same time.

«covered ten acies,’” the fly having

four days after the first smoking
weeds used should not be too dry, ¥° gz
ifrather green, they will, by

it more powerful in its

great assistant to the weeds, &e.]

Receipt to prevent the Smut is

which distills from a dungh.ill, as W
your quantity of grain swim, pu o
. with a pound of saltPe
in lieu thereof two pounds of copp®

twelve hours; after being carefully$
of the light corn,
with sladked lime, or dry tut oy
sow it; but be carctul to sow it per’ "4
the day following; tor if wet we

as the pickle decreases it mxy‘be&l“’ ?
by adding more water and sal?, ‘z
the seed intendtd a2 be s0M¢
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\NX OF THE U. STATES.
Bupreme Cqurt of the United States-

national character and tarnish ) BcCulloh, !\;'cri(t‘;:)r:::o{:-frr:z:
laurels so justiy acquired b’v'. ;;'M.rylnd. peals of Maryland

Wy i ivercd the opinion
Such are the e (‘h:r{ Justice deli p
g:uc'now to be del.erm'!ned. the de;-
a sovereign state, denies the obli-
of 2 law enacted by the legislature of
and the plaiatiff on his part, con
of an act which has been
by the lézislature of thatstate. The
stion of our country, in its most inte-
and vital parts, isto be considered;
flicting powers of the government of
bon, and of its mcnlhcrg, as marked
constitution, are to be dnscuss'ed; a'nd
ion given, which may esgentially in
the great operations of the govern-
No tribunal can approach such a
L without a deep sen<e of its impor-
and ofthe awiul responsibility involv-
ts decision. But it mu<t be decided
bilv, or remain asource ot hostile le-
B0, perhaps of hostility of a still more
nature; and if it is to heso decided,
tribunal alone can the decision le
- On the Supicme Court of the Unit-
¢s has the constitut'on of our coun-
oiscd this important duty.
fir t question made in the cause is,
ongress puwer ta incorporate a bank?
sheen truly said, thatthis canscarce-
onsidcred as an open question, en
.nplcjudiced by thé former proceed-
the nation vespecting it.  ‘The prin-
owcontested, was introduced at a ve-
v period of our history, has been re-
ed v many successive legislatures,
< been acted upon by the judicial de-
t, in cases of_peculia
undoulited bty
Il mot hedenied’, that a bold and dar-
rpaticn mizht be resisted, alteranace
cnce Uil longer and HGTE " COmLEE
is  Butitis conceived that'adoffit.
stion, on= on which human reason
use. and the human jndﬁment besus-
,inthe decision of which the great
les of liberty are not concerned, but
pective powers of those who arc e-
the representatives ot the people, to
sted,if not put at rest hy the practice
government, onght to receive a con-
le impressicn from that practice. An
ion of the copstitution, deliberately
hed by legislative acts, on the faith
ch an immense property has bcen ad
b, ought not to be lightly disregarded.
power now contested was exercised
firt Congress elected under the pre-
onstitution. The bill for incorporat
Bank of the United States did not
Bron an unsusoecting legislature, and
observed Its princifle was com
understood, and was opposed with
eal andahility  After being resisted,
the fair and open field of debate, and
rds in the executive cabinet, with as
persevering talent as any measure has
perienced, and hwinyg supported by
nts which convinced minds as pure
fntellicent as this cguntry can boast,
me 2 o 'I'he original act was per-
v expire: hut, a short expenence of
harrassments to which the refusal™e
texposed the government, convine
e who were most prejudiced avainst
sare of s necessity, and induced
aze of the present law. It would
no erdinary share of intrepidity to
at a measure adopted under these
stances was a bold and plain nsurpa.
P which the Constitution gave no
hance,
ohservations Lelong to the cause;
are not gade under the impression
re the qilestion entircly ncw, the
p!d be found irreconcilable with the
ption, -
cussing this question, the counsel
State of Maryland have deemed it of
pportance in the construction of th~
ption, toconsider that instrument not
Bating from the people, but as the
fovereion and independent states.
ers of the general gnvernment, it
nsaid, are delegated by the states,
pne are trulv sovereign, and must be
d in subordination to the states, who
s3ess snprerae dom nion
wld be difficult to sustain this pro-
. The convention which tramed
plitution was indeed elected by the
islatures. DBut tbe instrumentwhen
from their hands, was a mere pro-
ithout obligation or pretensions to
S reported to the then cxisting Con-
the United States, with 1 request
ight «be submitted to a convention
Ates, chosen in each state by the
h_"'Mf, under the recommendation
ture, for their assent and ratifi-
This mode of procecding wa> a-
and by the conven'ion, by Con-
nd by the state legislatures, the in-
Bt was submitted to the people. They
on it in the only manner in which
P act safely, effectivelv, and wiscly
a subject, by assemh'ing in conven-
18 true, they ascembled in their e
‘e8—and where efte should they
embled? No political dreamer was
d enough (o think of breaking down
$ which senarate states, nnd of com-
¢ 59 R%the Ame.ican peopleintoone com-
6. O conscguence, when they
Y act in their states. But the mea
€y adopt do not, on that acconnt,
P be the measnres of the people them-
" become the measures of the state
ents.
.'hcne conventions the constitution
1S whole anthory. The- govern.
roceeds direetly from the.peeple: is
ed and ertablished® i the name of
pPlc, and is declared t®he ordained
PEE to form a mare perfect union, es-
Uatice, ensure domestic teanguility,

on, and
e validity

King’s Jetter tothe §
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OMMON CASE.

| me, Mr. Piinter,
honest man to do?
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v iDLy Vease.

a man retuses

s the usual round,
I, who reallv own it,

v pitv tell me,
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Maryland Gazelte,

Iways been of opinion, &
nich had a tendeucyto

suntry, (it 1s said) are atd

that success, is to con
the whole country, and o
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f:om_a miscellaneous v
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and ucirf;igt\h!é
gelves ang o bheir

the states -in their

Lo 13

s of Tibest
B kg A

¢ Jgo capacity i
im 'lied in ctlling a eonvéntwn, and thus
submitting that wnstrumént to the people
But'the people were 4t perfeet liberty to ac-
tept ovaeject it; and their aét was final, It
required not the afhirmance, and could not
‘be negatived, by the state governments, The
conivgation, when thus adopted, was of com-
plete-ebligation, and bound the state sove-
reignties. ) b
~ 1t has been said, that tha peuplf‘}\id al-
ready surregder?d alltheir poivers to the
state sovercigaties, and had nothing mure
to give. But surely the question whether
they inay resume dnd modity the powers
granted to government does not remain to
be settled in this country. Much more
mizht the legitimacy of the general gavern
meat be dpubted, had it been created by the
states. The powers delegated to the state
soverejgl.ties were to be exercised by them:
selves, not by a distinet and independent so.
vereignty created by themselves. ‘I'o the for-
mation ofja leaguesuch asthc corfederation,
the state snvereignties were certainly com-
petent  But when «in order toformamoste
perfect Union,” it was deemed necessary to
change this alliance into an effective zovern-
ment, possessing great and sovereign power
and acting directly on the people, the neces
sty of referiing it to the people, and of de-
riving its powers directly irom them, was
felt and ackhnowledged by all.

The zovernment of the Union, then, what-
ever may he the influence of this fact on the
case, is, emphalic:llly and truly, a govern-
ment of the peaple, 1o form and in sub-
stance it cmanctes from them.  Its powers
are granted by them, and aic to be exercised
directly on them. and for their benefit,

This government is ackuowledged by all
to Le one of enumerated powers. Fhe prin-
ciple that it can excrcisc only the powers
zranted toit, would seem Loo apparent to
bave requirved to be enforced by all those
argnments which its enlizhtened friends,
while it was depending before the people,
found it necessary to urge. The! principle
is now universally adinitied. DBut the qutes-
tion respecting the extent of the poweis ac-
tually granted, is perpetnallf arising, & will
probably cuntinue lo atise as long as wur
systein shall exist

In discnasing these questions, the con-
Hicting powersof the gcheral and state go-,
vernmeiits must be hrenuht-jutg view, and
l.he,,supqugrgvp-/ol their respective laws,
when thty are in gppasition, snust be scttled.
relban pone proposition could commandthe
unicersal assent of mankimd, we mizht ex-
pecrt it would be this—that the government
of the Union, though linited in ijts powers,
is supreme within its sphere of action. This
would seem to result necessarily from its na-
ture. It is the government of all; its pow-
ers are dclecated by all; it represents all,
and acts for all. Though any one may be
willing to contr 1its operations, no state is
willing to allow others to control them. The
nation, on those subjects on which it can
act, rust nccessarily bind its component
parts  But this question is not lelt tu mare
renson; the people have, in express terms,
decided it, by saving, «this constitution and
the laws of the United States, which shali
be made in pursuance thercot, shall be the
supreme law of the land,”” end by requiring
that the members of the state legislature,
and the officers of the executive and judicial
departments of the state, shall take the oath
of fidelity to it

The government of the United States,
then, though Timited inits powers, is su-
preme; and its faws, when made in pursu-
ance of the constitution, form the supreme
law of the land, sany thinygin the constitu-
tion ov laws of any stateto the contrary not-
withstandinyg *”

Amongthe enumerated powers. wedo not
find that of cstablisking a bank or creating
a corporation  But there i3 no phrase in
the instrnment which, like the articles of
canfedevat'on, excludes incidental or impli-
ed power; and reguites that every thing
granted shall Le expresslvy and minutely de-
scribed.  Liven the 10th amendment, which
was framed for the purpose of quicting the
excessive jealousies which hnd heenexcited,
omits the word scexpressly,”” and declares
anly fhat the powers «not delegated to the
Unied States, nor prohibited to the states,
arercserved Lo the states or to the people;”
thus leaving the question, whesher the par-
ticular power which may becosBthe sub-
[ jeet of contest, has been Qelezated to the
one povernment, or prohibited to the other,
to depend on a lair constructivn of the whole
instrument 'The mef whodrew and adopt.
¢d this amendment had experienced the em-
barrassments resuliing from the insection of
this word in the articles ot confederation,
and probably omitted it to avoid thosc em-
barrassments. A constitution. to contain
an accrerate detiil of all the subdivisions of
which its great powers will adm t, and of all
the me:ns by which they may be carvied in-
to execution, wounld partake of the prolixity
of ale:al code, and could scarcely be em-
braced by the human mind It would pro-
batl: never he understood by the public.
Its natare, theretore, requnires that only its
great outl'nes should be marked, its impor-
tant objects desipnated, and the minor in-
gied'ents which compose those objects be
dednced from the nature ofthe objectsthem-
telves, ‘I'hat this idea was entertained by
the framers of the American constituti.
on, is not only to be inferred from the na-
turc of the justrument, tut from tle lan-
guage. \Why elee were some of the limita-
tions. fonnd in the ninth section of the st
article. introduced? It is alsn, in some de-
cree, warranted by their having omitted to
use anvy restrictive term which might pre.
vent its receiving a fair and just intevpreta-
tion. In con<idering this question. then,
we must never forget thalit is a constitution
we are expounding,

Althouzh, among the enumerated powers
of government, we do not find the word
«bank’ or «corporation.’”” we find the
great powers to lav and collect taxes, to hor
row money, toregulate coinmerce. to de-
clare and conduct a war, and to raise and
sapport armies and ravies. ‘l'hc sword and
the purse, all the ex*ernal relations, and no
inconsiderahle partinn of the industry ofthe
nation, arc entrusted to its go¢ernment.
can never be pretended that thiese vast pow-
ers draw after them othétaniiufeyjor impor-
tance, merc'y because they are inferior.
Such an ilea ean never he advanced But
it may with great redson be contended, that,

I’

2 government entrusted with such amdle
poWers,.on the due exctution of which the.
happiness and prosperity of the nation 46
vitally depeads, must also #e éntrusted ith
ample means fortheirexecution. Thepyw-
er being given, it is theinterest ofthe nafon
ty facjlitate its execution. It ecan never be
their intérest, and cannot be presumed to
haye been thar intention, to clog aond pu.
barrass its éxecution by withholding ihe
mu~t appropriate means. Throughout lhis
vast republic, from the St. Croix to the
‘Gatphof Jlexico, from the Atlantic téthe
Pacific, revenueis to be collected andiex-
pended, armies ace to be marched and jup-
ported. The exigencies of the nation may
require that the treasure raised in the morth
should be transported to thesouth, thatrais-
ed in the east conveyed to the west, orthat
this order should be reversed Is thatcon.
struction of the constitution to be prefirred
which would render the aperations diffcult,
hazardous, and expensive? Can we dopt
that construction, unless the words imperi-
ously require it, which would impate to the
framers of that ipstrument, when granting
these powers for the public good, the inten

tion of impeding their exercise by withnold-
ing a cho.ce of means? It indeed, such be
the mandate of the constitution, wehave on-
ly to obey; but that instrument does not
profess to enutnerate the means by which
the powers it confers may be execated, nor
does it prohibit the ereation of a corporati-
on. if the existence of such a being be es-
‘sential to the beneficial exercise of those
powers It is then thesubject of fair enqui-
ry, how far such means may be en ploved.

It is nct denied, that the powers gi\"tn to
the government imply the ordinary means
of execution, That for example, of raising
revenue and applying it to national purpas-
es, is admitted to imply the pover of con
veving money from place to place, as the
exizencics of the nation may require, andof
cuployving the usual means of cunveyance.
But itis denicd that the government has its
choice of means, orthat it may employ the
most cohvenient means, if, to cmploy them,
it bc necessary lo erect a corporation.

On what foundation does this argument
rest? On this alone: The power of creating
a corporal’on is one appertaining to sove-
veignty, and is not expressly conferied on
Congiess. This is true. Butal] Jerislative
powers #hpeitain to sovereignty. The ori-
ginal-potver of siving the law on any sub.
ject whaiever. is a sovereign power; and if
.the povernment of the Union -is. restrained
from creating a corpcration as a mean for
performing s functions, on the single rea
son, that the creation of a corporation is an’
act of sovereignty; if the sufficiency of this
reason be acknowledged, there would be
some diftficulty in suctaining the authority
of Congiess tu pass other laws for the ac-
complishment of the same ohjects.

The government which has a right to do
an act, & has imposed on it the duty of per-
forming that act, must, according to the
dictates of reason, be allowed to select the
ineans; and those who contend that it may
not select any appropriate mcang, that onc
particalar mode of effecting the object is
excepted, take upon themselves the burden
of establishing that exceplion.

The creation of a corporation, it is said,
appertains to sovereignty. This is admit-
ted —But to what portion of sovereignty
does it appertain? Does it belong to one
more than to another? In America, the
powers of sovercignty are divided between
the government of the Union and those of
the states.  They are each sovercign, with
vespect to the objects committed to it. and
ueither sovereign with respect to the ohjcds
committed to the cther  We cannot com
prehend that train of reasoning which
would maintain that the extent of power
granted by the people is to be ascertained,
not by the nature and- terms of the gra'nt,
but Ly its date. Some state constitutions
were formed before, some since that of the
Un'ted States.  We cannot believe that
their relation to cach other is in any dearce
dependent upon this circumstance  ‘I'hcir
respective powers must, we think, be pre-
ciscly the same as if they had been formed
at the same time. Had they been formed
at the same time, and bad the people con
ferred on the gencral government the pow
er Contained in the constitution, and on
the srates the whole residuum of power,
would it have been asseited that the govern-
ieht of the Union was not s8vereign with
respect to those objects which were entrus-
ted to it, in relation to which its laws were
declared to be supreme? If this could not
have been asserted, wve cannot well compre-
hend the process of reasoning, which main-
tains, that a power appertaining to sove-
reignty, cannot be connected with that vast
portion of it which is granted to the general
government so taras #t is calculated to sub
serve the legitimate ohjects of that govern-
ment. The power of creating a corpora-
tion, though appertaining to sovereignty, is
not, like the power of making war, of le-
vying taxes, or of regulating comroesce, a
great suhbstantive and jndependent power,
which cannot be implied or incidental to
other powers, or used as a mcans of exe-
cuting them. It is never the end for
which olher poirers are exercised, but a
means by which other objects are accom-
plished. ~ No contributions are madc to cha-
rity for the sake of an incorporation, but a
corporation is created to administer the cha-
rity; no seminary ‘of learning is instituted in
order to he incorporated, but the corporate
character is conferred to subserve the pur-
poses of education.  No city was ever Luiit
with the sole ohjceet of being incorporated,
bLut i3 incorporated as affording the best
means of being well governed. ‘I'he power
of creating a corporation is never uced for
its owa sake, but for the purpose of efiec
ting something clse.  No suflicient reason
is, therefore, perecived whyit may not pass
as incidental to those powers which a“e
expressly paven, if it be a direct mode of
executing them.

But the constitution of the United States
has not left the right of Congress to em-
ploy the nccessary means for the excentinn
of the powers conferred on the government.
to general reasoning. Toita cnumeration
of powers is added that of making ¢alt hws
whieh shall be neressary and praper for
carrving into executian the foregoine pow
ers, and all other pawers vested bv this con.
stitution in the movernment of the United
States, or in any department thereof.*”

The Council of the State of Maryland
hsie urged various argnmwents, o prove,

‘that this tlause thbugﬁ»in’lermsa grant of
power, is not so in sffect; dut is, reals;, res
trictive of the general right, which might
otherwise he implied, of selecting means fur
executing the enumerated powers. |

They have foand it necessary to contend
that this cliuse was inserted for the purpase
of conferring on Congress the power of
making laws.  That, without it, doubts
might be entertained, whether Congre:s
could cxercise its powers in the form ot le-
gislation.

But could this be the object for which it
was inserted? A government is created by
the people, baving lezislative, exccutive,
and judicialpowers. 13 legmslative powers
are vested in a Congress, which is to con-
sist of a Senate and ' House of Representa-
tives. Each tlouse may dntermine the
rules of its proceédings; and it is declared
that esery hill which shall bave passed both
Houses, shall, before it Lecane ajaw, be
présented to the President of the United
States. The 7th seetidc describes the
courre of proceedings, by which a bil} shall
become a law; and, then, the 8th section
enumerates the powers of Congress Could
it he necessary to say, that a legitlature
should exercise legislative powers, in the
shape of tegidatjon? After allowing each
house to prescribe its own course of pro-
«ceeding, afterdescribingthe mapner in which
4 bill should become a law, would it haie
entered into the mind of a single member
of the convention, that an express power to
make laws was necessary to enable the le-
gislatureto make them? That a legislatufe,
endowed with legislative powers, can le-
gislate, is a proposition too selt evident to
have been questioned.

But the argument on which most reliance
is placed, is drawn from the peculiav lan-
guage of this clause.  Congress is not em-
powered by it to make all laws which may
have relation tothe powers conferred on the
government, but such only as may be ncces-
sary and proper for carying them '‘nto exe
cution. The word snecesaary™ is consi-
dered as controling the whole sentence, and
as limiting the r ghito pass laws for the ex-
ecution of the grunted powers, to such as
are indispensabie, and without which the
power wouli be nugatory. Tha' it exclndes
the choice of means, and leaves to Con-
gress, in each case, thatonly which is most
direct and simple.

Is it truize, that this is the “cense in which
the word senecessary’ is always used: Does
it always import an absolute physical ne-
cessity, =o strong, that onc thing, to which
anoiher inay be termed necessary, cannot
exist without that other? We think it dues
not. If reference be *had to its u-e, in the
common afiairs ot the world, or in approved
authors, we find that itfrequently 1unports
no more than that one thing is convenient,
or useful, or essential to another. T'o em
plov the means necessary to an end, is zene-
rally understood as employing any mcans
calculated to produce the end, and not as
being “confined to those single means, with-
out which the end would be eniirely uunat-
tainable  Such is the charcter ot human
language, that no word conveys to the
mind, in all situations, one singlc definite
idea; and nothing is more common than to
use words in a figurative sense, .Almost all
compositions contain words, which, taken
in their rigorous sensc, would convey a
meaning diffcrent from that which is obvi
ously intended, It is essential to just con
struction tinat many words which import
something excessive, shou'd be understood
in a more miligated sense, in that sense
which common usage ju-lifies. The word
necessary is of this description. It bas not
a fixed character peculiar to itself. It ad-
mits of all degrees of comparison, and is
oiien connected with other words which in
crease or diminish the impre sion the mind
receives ofthe nrgeney it imports A thing
may be necessary, very necessary, absolute
Iy “or indispensably necessaryv. To no
nind would the same idea be conveyed by
these several phiazes. This comment on the
word is we!l ilusteated by the passage cited
at the lLar from the 10thsec. cf the 1start, of
the constitution. Jt is we think impossibleto
compare the seitence which prohibits a
state fiom laying «imposts or duties on
impoits or expoits, except what may be
absnlute!y necessary for.executing its in-
spection Jaws,”’ with that which authorises
Congress -«to make all laws which shall be
necessary and projier for carrying into exe
cution’ tire powers of thie General Govern-
ment, without feclinga conviction that the
conven.ion understood itself to change ma-
teriallv the meaning of the word ‘necessary’
by prefixing the word rabsolutely.” 'I'his
word, then, like others, is used in vaiious
senses, and i its construction, the subject,
the context, the intention of the persop
using them, aye all to be taken into wiew.

Let this be done in the case nnder con-
sideration. The subject is the execution
of those great nowers, on which the wel-
fate of a nation essentially depends. It
must have been theintention of those who
gas ¢ these powers, to ensure, as far as hu-
man prudence wonld ensure tneir bencficial
exacntion: ‘i’his could not be dore by con
fining the choice of means to such narrow
Hlni:&nx not to lJeave it in the power of
Cougress to adopt any which might be ap-
propriated, and which were conducive to
the end. ‘I'his provision is made in a con-
stitution intended to endure for ages to
coine, and, conscquently, to be adapled to
the verious erises of human aflairs.  To
have prescrihed the means by which go-
vernment should, in all tutire lime exe-
cute its powers, wou'd have been to chanae
entirely, the chavacter of the instrument,
and give it the propertics of aleaal code. It
would have Leen an unwise attempt to pro-
vide, by immutable rules, fur exigencics
which, if forezeen at all, must have bheen
ccen dimly, aed which can he lLest providied
for us they occur  Tao have declired that
the best means sha!l not be uscd, hut those
alonc withent which the power given wonld
be nincatory, would have been to deprive
‘sislature of the capacitv (o avail itself
of experience, to cxereise its reason, and
ty arcommodate it3 leaidation to circum-
stances If we apply this principle of con
struction to zny of the powers of the go
vernment, we shall find it fo pernicions in
iis operation that ywe shall be compelled to
ditcard it. ‘I'he powers vested in Congress
may ceitainty he carried into execution,
without presciibing an oath of oflice, “I'lic

power to exact this scamity for the faithtu}
pesformence of de'y, 45 0ot given, nor v it
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unidispeatably. necessary.—Uhe, diterent
(depurtnicnts may be exablished, taxes gay
b.e iruposed and collected, arwics and na-
vies may: be raised and mairtained, aud
money may be borrawed, without requirin,
%n cath of office. L might be urgeéd, nilﬁ
as much plausibility ay other incidesntal
POwers have been asiailed, that the conven.
tion was not unmindtul ot this subject.
The oath which wight be cxacted that of
fidelity to the constitution, is prescribed,
and no other can be required, Yet, he
would be charged with insan tv who shounld
contend, that the legislature T.ight not su-
peradd, to the oath directed by the constitue-
Lign, such other oath of office as its wiedom
might tuggest. i
So, with respect to the whole penal code
of the United States, whence arives e
power to punish in cases not prescribed by
the constitution? Al admit, that the =0-
vernment may, leyitimately, punish any.
violation of its laws; & yet this is uot amoung
the enumerated powers of Congiess. The
right to enforce the observance of law, by‘
punishing its intiaction, might be denied
with the more plausibility, because it is ex-
pressly given in some cases.
Cungress is empowered, sto provide for
the puni-hment of counteifeitin: the we-
curities and current coin of the United
States,”” and «to define and punish piraties
and felonies committed on ithe high seas,
and offences against the laws of nations.””
The several powers oi Congress mas exist,”
in 2 very impertect state to he sure. but they
Inay exist and be carried into execution, ai-
though ne punishment should be inflic ed
in cases wheie the right to punish is not
expressly given. Take, for example, the
power «to establish post ofiices and post
roads.””  ‘T'his power is executed y the
single act ot making the establishment.
But, roem this has been iuferted the power
and dity of carryving the mail, alony the g

And, trom this implied powey has again
been interred the right to punish tnose w ho
steal letters fram the post. thce, or robthe
mail [t may be said, with some plan:ib-
ility, that the light ‘0 cariy the mail. and
to punizh those who rob it, 15 not indis-
pensatly neceszary to the establishmentof a
post othce and postroad.  Thisrighti- in
deed essential to the heneticial exercice of
the power, but not indjspcncably necessarv
to its existence. So, in the pu'rvi-hment of
the crivies of stealing or faisifving a record
or process of a court of the-United- States,-
or of perjury in such court To punish
these offence~ is certaily conductive to the .
due administration of justice. But couits
may exist, and may decide the causes
brought before them, though such crimes
escape punisha ent

The banetul ‘nfluence of this narrow con-
struction on all t e operations of the go-
vernment, & the absoluteimpracticaLilitv of
mainl«nning it without rendening the po-
\'c_rnmer.t incompetent to its ygreat ohjv cts,
might be illustrated by numeious examples
drawn frem the constitution and tiom our
laws. ‘I'ne good sense of the public has
pronounced, without hesitation, that the
power of punishment appertains to sove-
reignty, 2nd may be exercised whenever
the sovereizn has aright to act, as inciden-
tal to his constitutional powers. It is a
means for carrying into execution all so-
vereign powers, and may be used, althoush
not indispensably necessary. [t ica right
incidental to the powers, and conducli:e to
its beneficial exe. cise.

It this limitted constiuction of the word
“necessary’’ must.be abandoued *n oider to
punizh, wlence is dervived the rule which
would reinstate it, when the covernment
would carry its pouwcrs into execution by
means not vindicative of their nature? If
the word «necessary’ means «needful,’”
saequisite,’ cessential.’’ vconducive to,’?
in order to let in the power of punishnent
tor the infraction of Jaw, why i~ it not equal-
Iv comprehensive when reguired to antlio-
rise theuse of means which facilitate the
excerition ot the powers of government
without the infliction of punishment?

In ascertaining the sense in which the
word <necessary” is used in this clause of
the constitution, we may derive some aid
from that with which it is assoeiated Con-

which shall be necessary and proper to car»
ry inlo execution’’ the powers of govern.
ment If the word «necessary’ was usedin
that strict and ignrous <ense for which the
counsel for the state of Alaryland contend,
it would be an extraordinary departure
from the usual course of the human mind,
as exhibited in composition. to add a word,
the only possible effect of which isto qua-
lity that strict and rvigorous meaning; to
present to the mind the idea of somc choice
of means of legislation not strajghtened and
compressed within the narrow limits for
which gentlemen contend.

But the argument which most conelu-
sively demonstrates the error of the con-
struction contended for hy the countel of
Maryland, is founded on the intention of the
convention. as manifested in the whole
claute. To waste time and argument in
proving that, without it, Congress might
carry their powers into execution, would
Le not minch fess idle than to hold a lighted
taperto the sun. Aslittle can it berecuited
to prove that, in the absence ofthis clause,
Congress would have come choice of means,
That it might emplov those which, in its
judzment, wonld most advantageously eflect
the objzct to be accomplished. That any
means adapted to the end, any means whic
tended directly to the execution of the coa-
stitutional powers of the government, were
in themaclves canstitutional. This clause. »s
conctrued by the «tate of Maryvland. woold
ahridge and alinost annihiliate this vseful
and nccessary right ot the legislature to se-
lect 8 mcans. That this could not he in-
tended is. we should think, had it not heen
already controveiled, too apparent for con-
troversy. We think so for the tollowing
reatons—

1. The clanse is placed among the now-
ers of Congress, not among the limitations
ot those powers.

2id. Its teins purpoit to enlarge, not to
diminish the powe's veited in the povern-
ment. It purports to be an additional pawer,
not a restriclion on those already granted.
No veason has been or can be assigned for
thus concealing an intention (o nartow the
discretion of the national leeislatere under
words which puiport to enhirge it.  <'he
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post road, from one post ofiice to anctber, -

gress shall have power ¢to make all laws -
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