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| A CIVIL OFFiCER OF MARYLAND.—CoxTINUVED

HESE cbfervations will materially afit in elucidating

the next clause of the fedion, which appears to be the

reat pivot, around which all the arguments to deftroy the.
wers of the governor and conter them on the ceuncil,
Teert 1o turn as it were in a circle 5 but which a corre@ ex.
amination will prove to be equal}y clear, and confiftent with
every other part of t\':e conﬁ_nuuon. The woerds are, that
the governor for the time being skall preside in the council,
and be entitled to wete o all questions in s:hich the couneil shail
be divided in oginion.  The governor being the agent, as we
bave already thewn, on whom all executive powers are con-
ferred by every part of the conftitution; and the bufinefs
the council are to trania&t; being to deliberate and decide
on their advice and conliont to such exccutive aés of the go-
vernor as rejuire their concurrence /{y the laws of this ctoce ;
by the exprels and uniform words of every claufle of the
fime inftrument, which authirifes them to do any ad at
all, except in the two trifling inflances frequently mention-
ed; It naturally follows, that when they are convened to
dsliberate on that advice and confent, the_governor ihould
be prefent to confer with them, not only to explaiu his
2 own merives of adtion, but hear the motives of fuch advice
A as they may fuggelt in difeumon.  Public decorum would
A certainly require that the chief magifirate fhould prefide
4 when ocially prefent ; but the Friend to Candour can fee
no benefit that can refult from this perlonal conference,
and that canfequent deliberation and difcuffion, fo neceifary
to produce a comcurrent 2&. ~ Are not thele the means
1 which all deliberative bodies are frequently obliged to refort
A 10, when their concurrence. is deceffary to focrm an a&i Iy
it not in its nature ftill more esfential in executive proceed-
4 ings, where Tyftem, fecrecy and promptitude, are the cha-
o raderiftic features ?-It was for the benefits to be deriwed
from this conference, and to explain the motives of advice,
that the yocernorof Muryland cver Bad fresided in tie coun-
cil, when convened vn executive business. It is the common
law and cuftom of England, and probably of every civilized
cocntry in the workd, where there is a chiefl executive ma-.
giftmé, and a councyl to advife kim. Although it may
ngt appear from the journals whether he ever vored to de-
cide the opinion of council before the rexfalutlon, and al-
though it is almoft certain he did_not, as it was naturally
and gererally impreper for him to advite himfelf, yet the
reafon is evident, when we refed that it was wmecessary,
a¢ the covncll held their {eats at his pleature, and he could,
if they utimntely difagreed, appoint fach as would cencur
with him. And it will be feen that the governor, if he
chofe to take the refponfibility on himfelf, never confidered
thé advice and confent of counci) as legally neceffary to the
validity of an.executive ad. Perhapg it was really not fo
before the conftitution ; but the convention having rendered
the couneil independent on the gevernor, and their concurrence
being made neceifary to enable him to a& cn the moft im-
rtant execative bufinefs, natural reafon, it fhould feem,
i&ated the propriety, that where the council were equally-
divided, the judgment of the goverfor flould decide, and
that he fheuld vote, in order that the decifion fhould be en-
tersd on the journal as that advice aud confent, withaut
which he could not pofiibly a&. For thele plain and evident
reafons the convention have directed, that in this oniy cafe
Fthe governcr thall vote ; and doubtlefs it is the only cale he
{could vete, confifently with the whole theory and language
of the conftitution. But the Friend to Czndour obferves,
unlefs he afis as 2 member, it is not the advice of council;
we fhall not vulgarize our language by calling this play
upen words, 3 guidéle. But this writer 1y certainly the firft
4 pupil of the fchool of rzafon that ever gravely contended,
that thofe who had authority to lay down a general rule
ould not make a {pecial one ; or, that having admitted the
gerierad principle, the convention ceuld not provide for an

0 be.
4 But the queflion now otcurs, how can the goverrior’s pre-
‘36ding, or voting on such special cafes; {and if all the coun.
Acil attend to their duty, as the convention mdit have contem-
Iplated, or any number except four, he never can vote,)
dm.ro_y the power exprefsly vefted in him of a&ing, or ex-
ercifing all executive powers of government, either with or
without tbe concurvence of courcil! How can that deprive
him of the ufe of his deliberate reafon and judgment as go-
_fvermor, the officer who is the exprefs agentin’ every execu-
1ve 33 How can it enable the council to a& ? This 1s not
ouly by implication to deftroy the express powers of the go-
vettor, but by implication alfo to give them to the council.
they view the governor m the light of a political
fm’ttu mule, who may be led to council bs an afs-goes to
mtket, where his mafters eafe hirh of his load, alid turn him
akde 0 brow(e on thiflles and thorns: He exifts, they ad-
”:!".It an‘integral officer, to iffue death - warrauts, &c. but
allbis other powera becomé common property, aver which
k¢ has 1o control, ailefs they fhoutd difagree In' the” divifi-
sneof the foil. The Indian, who with his murderous tos
Dabawk has deft the fkull of his -adverfaty, vainly imas
s that he inherits all his faculties and powers. But
of ¥ thgcouneil cannot believe, that if the governer is
ang, his powers to a& are to remain with them ; for
%hen be cea et to éxift as conftitutional governor, their pre-
t mutt dmmediately call ‘the affembly to fupply. his
l:?&e: Se&, 33, ‘The convention would not aldmit the idea
‘ml;{;_l{ut a conftitutiunal ‘governor- continving,.even for
i time, 16 exexcife the
giltrate ¢ thaps it has been the dread. of this provifion
invention of ‘a. convenient half.alive ftate

ed, to ¢
':; l;'mj tolegalize under his name théir own' afts ; as the
feomat o the palace farmerly préferved the pageants of the

1.-,““,‘"'1".,’3““ . . § 8
!\ngol:"dm"m' it is certain, the governor could derive no
h‘}? merely as prefident, (if he had been declared fo,)

! refident. . By an 48 paffed-in Match, 1774,
fmml;,!{;‘“ ‘auid -the. governor for the time beihg, is
,t‘b'““, Yident oF the Loard of trufiees of Charlatre-Hall
m‘)c‘or, this a8 1hs o

beingm“d he could lofe no authority as governor by

tence'of their prefidedt, who vemains th¢ gover-
webeing,
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exception, io reafonuble and neceffary as this mufl appear -

wers attached to the chief.

Ing govetniorz but wice versa, the converfe muft

;‘; and 1k trufites may now tranfa& bufinefs with.. rhe

o’one could imagine that the go-

vernor gained any authority as prefident by being governor,

" or that he loft any as governer by being made a prefident;

the idea is too abfurd. - No one, it is prefumed, will con--
tend, that if the power had not been conferred on the go-
vernor of prefiding in council, and voting on thofe {pecial
cafes, that his full and integral powers as governor, derived
from the confiitution and laws- would not have remained
entire. It is then afked, can additional pewers conferred
on an officer deflroy thofe alrezdy poffeffed? Can exprels
powers be deftroyed by implication? that the power of pre-
fiding, and voting in a particular cafe, fhould deftroy by
implication or merge the power of adling as governor,
‘Which is granted. generally in every cafe, is contrary to
every principle of reafon hitherto received among mankind.
The do@rine of merger in law is rarely applied, and can

only apply, where the pelieffor of an inferior or imperfe&

title gains a fuperior and perfe@ title, the lefs or worle
may be merged in the greater or better title, but that the
governor, by gaining a trifling power, which may possidly
neser be exerciscd, and which  cannct possibly be exercised,
where all the conftitutional funétionaries are attending their
duty, thould lofe the high and important powers he had
ever pofleffed and had been conftitutionally confirmed, is
contrary to all natural and leg.:l reaton.  But it feems ad-
mitted that it does not deftroy thofe powers which by the
conflitution he is to exercife folely; with refpeit to them
ke {till remains, it feems, an intefral governor ¢ And why
fhould it deftroy thofe which he is to exercife with the con-
currence of council! Are they inconfiftent ! are not his in-
tegral powers neceflary to fuin! the conflitution in thele
cafes ! if he has no independens power as governor, but
mui a&k {olcly as an cccaficnal member of the board, can it
ke a cencurrent a& when he does not wote at'all? Can it be a
coMeurrent act even when be may fappen to vote 2 Is it not
thien a joint aét, which is the reverfe of concurrent, the con.
flituticnal term ! This, it thould feem, muft be conclufive
> as to legal conftruftion, But-as the necefity is admitted of
his remaining at 21l times on integral governor in the exer-
cife of his fole powers, we may inquirc into the propriety
of hic preferving and ufing thole inteiledual faculties which
qualifzd bim for the difcharge of the one when he comes
to dilchiarge the other,  If they arc fo important as to re-
quire that the judgment of the governor (hauld be affifted hy
the advice of others, it certainly is moere neceffary fer him
to exert the energies; of bis mind allo; and is it pofible
that the convention, when they dire&ed him to take the ad-
vice and confent of others befere he performed thofe duties,
meant that ke (hould relinquifh all his powers of rationality
with refpe& to them, unlefs his advifers, & possibility,
{hould happen to divide. As the convention could not pol-
fibly intend this, {o they never could forefee fuch a con.
firuéion. A’ governor ever had prefided over the executive
councii in Maryland before, without any fuch effet being
produced. The name of prefident could not alrer the legal
effed, for we fee the prefident of the United States ufes
his deliberate judgment, even where afifted by the
advice and confent of the fenate. But it {eems that the
convention could only have had in view their own prefident,
or the {peaker of the houfe or other deliberative body, and
by diredling him to prefide in countil, they intended to de-
{iroy, by implication, the express power they had already
vefted in him—on thofe fubjeéls at leaft where the cencur-
rence of the council is required. This is the amount of the
veafoning of the Friend to Candour. But what analogy
could he= difcover between the governor, a chief magifirate;
whofe official duties had exifted from the §rft fertlement of
Moaryland, had been recognized and rendered conftitutional
powers by the convention, who vefls in him’ all executive

and as sués (hall vore in all cafes where the other membgfs‘
difagree in thieir opinion. All therefore that now remains
in eXamiuing this article, is to afcertain what i3 the conitis
tutional or legal abeence of the governor. This we (hall
find can ounly be the abfence defined and eftablithed Ly (e&2-
32, the death, resignation, or vemoval cut of this state, of
the governor, and poffibly the cafe of extreme fcknels and
inability to perform 'the duties, under -the law of_1,716.
This law, it muft be obferved, is 2 perpejual law—it has

_always been-afted under, was in force in 1774, and being

no wife inconfiftent with, or repealed by, thé conftitution),
may be, and by the beft opinion the Civil Officer can form,
is still in force. When therefore the firft named of the
council prefides and votes, it muft be as governor—the
words in the cliufe, as such, cannot be conftrued fo as to
make either grammar or fenfe in any other manner; for he
is in no part of the fedtion called president—the words are
shall preside—the words therefore, as such, cannot refer to
a <erb ; there is no fubflantive in the preceding part of the
fentence to which thev can either grammatically or intelli-
gitly refer, but the governor. * By referring 1o fe&t. 32, we
find the cafes there enumerated when the birlt named ot the
council shail act as governcr, and qualify in the same man-
ner, and fhall immediately call a meeting of the general afe~
fembly, giving not tels than 14 days notice, at which meet=
ing a governor fhall be appointed for the refidoe of the
vear. The tirlt named of the council then can only aé as
gouvernor by the cenftitution in the cafes here fpecified; and
to do this he muft qualify as fuch: This feftion therefore,
52, renders this claufe of 34 abfclutely neceffury, to autho-
rife the firlt named, acting as governor and gual:fied as sueh,
to prefide in council, and as {uch to vote where the other
members difagree, and :hat there may be 2 governorora
qualified officer for the board to advile ; and the words vote
as fuch, 4. e. vote as governor, fixes, by neceflary reference,
that abfence of the governor, and qualiscaticn of the firlt
named of the council, which are fere meant and wnderstood
by the convention.—And the meaning and eflz® of the claufe
will not be varied if the law of 1716 is in furce, for that
law has always been confirued, underllood and praftifed
under, as requiring the prefident to qualify as governor;
thus it appears, trom the jougnal of executive prroceedings,
¢« that on the 3d May, 1752, governor Ogle died—on the
¢ next day, it is thus entered, his exceilency Samuel Ogle,
Iate governor of this province, being -dead, and the ho.
nourable Benjamin Tafker taking his place as prefident,
the feveral oaths of government appuinted to be wken by
¢ a& of affembly of this province, and alfo the ufual oaths
¢ taken by the governors of this province at the times of
their qualifications, (changing only what is neceflary to bz
changed,) and alfo the following oath, were adminiftered
to the faid Benjamin Tafker, &c any other interpretaticn,
was it confiftent with grammatical conftrudticn, would in-
volve the greateft of poffible abfurdities ; that is, alihough
the &irft named of the council, on the death, removal or re-
fignation, of the governor, cannot a& without qualifying,
and muft immediately call the affembly ; yet'Ly meetiﬂg in
the absence of the governor, he may go on through the
whole year, exercifing the duties of governor without qua.
lifying or calling the affembly. He, and two of the coun-
cil, or indeed any three or more; may meet under the pre.
fent cotiftruftion, and if when thus convened, they conttitute
a board to tranfaét any bufinefs not contided to the gover-
nor alone, they may treet at any other place as well as at
the feat of government, or where the governor refides ;. of
courfe they may tranfa& the bufine(s without his pofiible
knowledge—they may meét at the feat of government. at
their own lodgings, and laftly, they mtay meet in the couns
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power with or without the advice of council, and a prefi-— €1l chamber, without apprizing him, as they frequently

dent or {peaker, officers eledted in the fame mznner as the
other members of the body over whom they prefide, at the
fame time, and to.difcharge the fame duties ; who are fe-
paratzd from their affeciates only by an eleflion among
themfelves, and who rengin always primi inter pares, Had
the convention known a president or speaker, had they crea-
ted these officers, with powersy &y and with the advice and
consent of the senate and bouse of delégates, . to pafs laws—
then there.might be fome analogy in the cafes, but it would
ftill have been a flight one.  But having now proceeded fo
far, we are’ ubh'ged to conclude our obfervations on thie
clause by a painfal remark, that the Friend to Candour Bae
been fabricating again. Let him examine this fe&tion better,
and he will find it to be dire@ly the reverfe of what he
ftates it-to be. The governor of Maryland never had been,
nor is he mow, prefident of the ctouncil; there ever has
been fince the year 1716 another preflident of the courcil
known to the law ; 2:id fo far is it from being true, that the
governor and council are by this fedion conftitated into one
board for the traufadion of any bufinels, much lefs all otber
executive business, that the langunage ot the fe&ion has molt
cautioully and dive@ly. guarded against any such inference, or
confounding the powers of the governor and council together.
First, the members of the council] {not the governor and
council,} or any three or more, fhall conftitute a board.
The governor is not named, and the board is centflituted
without him, Then follows, the governor. for the time be.

ing fhall prefide in council, and thall vote when the countil |

are divided ; but when the firft named of the council pre-
fides in his abeence, and votes as governor, (and he muft
qualify, as fuch, as we fhall fee, to enable him to do fo,) 1t
is exprefled, he fhall vote in all cafes where the otber mem-
bers difagree. Here then we find that the governor 1s
neither pressdent nor member of council, nor member of the
doard, by 1his arTicle, H¢ is to prefide in council, and—vote
in a (pecified cafe, but he remains governor fill, with all
“his powers vefted in him by the other parts of the conflitu.

tion,” and after the advice and confent of coumcil has been -

decided, the bufinefs of the board ends; then 1t remains
with his delferate jodgnient to determine, whether he will
sdncut therewith befare he finally afts. “The language .o_f
the confiltution 1§ exprels, the governor, with the advice
and copsent 'of council, mdy appoint officers ; may embody the
militia y call the assembly, e &%, | . =

This leads'to tha [aft clanfe of-thig feftion which will be
‘Tonnd equally perfplcuoud with every other part of the cons

beeni amended ; : -ftitution » ‘The words are—i* and in.abtence of tde goxrnor, e tred,
eN. W menh g i v nuu}x;::: ’,i”amedwo} rbéué:ibzdl." fhall -Pfcﬂag,jinmgtohe’iw&*“tuﬂncil muft a& jointly, and the goye on’ all-o
5 : * fions as ¥nother thember 1 If theyp 3&. as mmmloﬁl-‘g: ;

named of thofe who may happen to be convened or prefent;
A% any yard;u!c. tims, '9 has besn a_m\xdy ~confitued,}
s I b 4 o ‘ v .

. % & o

have dene, and tranfadt the executive bufinefs withount the
governor, and without the qualification of the frft named.
of the council; and the governor is as effe@tvally excluded
from all participation in the duties of the office, not only
for the residue, but for the whole year, and every ‘ yedr, as
if dead, refigned or removed; notwithftanding the confti-
tution has fo efe@dally guarded againt the exercife of. the
duties of this officer by any other than 2 governor, and qua-
lified as fuch, permitting only to the firft named. of the
council, qualified as governvr, to act during the time requisite,
to call the assembly. ) ;

It has not hitherto been examined in what particular
mode the governor is to 2& when he prefides in council 3
that depends on the forms heretofore pradifed, and the
tonftitutional provifions; we have ouly hitherto contended,
tkat whether the governot has the right he always had.exs -
ercifed prior to the conventioh of propofing, or whether the
council may originate, or whether the gbvernor fhall both
originate and-alfo deliberate after their advice and confent,
agreeably to the determination of the {upreme court of the
United States ; the theory gnd conftruétion. of our conftiru-

“tion require, that he fhall exercife the faculties of a rational
being in difcharge of all the duties affigned to him, -inftead
of holding an intermediate; femivital exiffence, between
the inantmate pen_he guides, and.the animals who guidé’
him, if the exprefion can beufed with propriety swhere no
petfonal offence is intended..

To the foregoing pbfervations ori the principles and cone
ftru@tion of the conftitution, it remains to add fome re-
marky on the fiyle and Ianguvzfe‘thzt has been ufed in oor
laws, {ubfequent to the revolution: Thefe frequently pres-"
fcribe duties te be ormed by the governor and councily .-

inftead of the conftitutional formulary, by the governor, 4

with the advice and confent of council. This is neither. :
effential to the queltion pelative to the Sufquebanna commiffie. .
oners, (for in thefe the language of the confitution was.obe
ferved,) nor to thre geaeral conltrudtion of the confiitution
itfelf—bat the obje&t of. this addrefs is, to.offer informatie -,
on and reflections to afift the public mind in decidiogian
important cosltitutional queftion, and not to camry v s B
culat points - We therefore have taken occafion to obferve, . .
that this loofe linguage in our ordimary legiflation .cannoe”
poffbly create any change in the couflitotion p wheatver thg ,
-governor and council are nxmed, they 2w named * #4- eopfli< .
-tutjonal organs, and twhen they. are to ‘a8, they cin only:™;
a& jn the manner prefcribad Ly that infliumentd” This prine:,
ciphe i3 zdmitred by all; for otherwile the gavemr{f’:‘rid'
goyernor vote on all-odeas

vernor- and couacil, they mufl-2& Toncurrently, Wwith
A7 - Pl B
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