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“From the AMERICAN:
‘BL.REQUEST.
= . ,';‘ R i - \‘_’
Messrs.-Pechin and Frailey, v
UBLIC report haseaferibed to the cotineil the publicati.
ons in your paper, urider the fignature of the « Friend
io Candour ;" if .believed, ®ill its trith {hould not be affert-
ed without their avowal, as perfons in thir flations .ought
to know, that the prefervation of decorum is a facred duty
ce’ ~ TN ; x
cf’l‘cﬁe Civil Offcer has ftated 2 well known principle of
ethics as well as law, that the interefled’ teftimony of five
men, in their own favour, was cqually inadmifiible with
that of one man fimilarly cil:cumﬂauccd. Surely this could
net be perfonally offenfivet if was unneceflary to fuggeft an
inquiry into the cr:dibigty of Mcompetent tellimony ; and if

Wy el in the po&érjb’f_ih’uibg déath warrants, It is certain that no terims of otganic law can be fo well

 pardons and nclle profequi has been hitherto left undifturb-  underflood, or their leghl impott fo.clearly afcertained as®

“ed'by the cobntil, to be exercifed folely by the governor; the;

perhaps it is'the only executive'authotity which they have bbain® befate Bb. ads; dind the trie cohftridion of, few-
not efe@ually appropriated “to thémfelves, to Zir exclurion, - terms cgn’be more definitely fized, than that of.the-con~
Ged forbid that criminals fhould ‘ever fo far multiply in  cudbence of two deferiptions of public fonRionariés;'imah

Maryland, that this duty thould occupy any great 'proporti-
on of a governor’s time! But it mu{ appear_firange, that

official a8 By and with the advice”amtl confent-has be
the formuliry of-legiflative and executivé a&s in: England;

the téuvention fhoild have intended fo intruft fo awful 2 time immemarial. 1t is yv.gll knowa by all who wilt f
power, to the ‘fole difcretion of a chief magiftrate, whg . this, that the chief executive magiltrate thede, &itéy obtzin-

was all the relt of the year to. fit. by unconcerned, without
a power of interfering—to prefide in a* private room over
. the forms of five men, who from their {mall number and
conceed fitnation, would nitarally obfErve little or no form
at all—and to fign whatever-a&s they might think proper
for him to promulgate, 15 the Friend to Candour terms it:
they, mbft have prefumed that either bf ‘the counfellors
would write their names as well 2s the governor, and that

ing the advice and confent of both hobles, .of pharliament,
may fill reje@ 2 Lill. dn his ' privy or cabinet _eouncil, if.
the board could advife what he (hould, nat approye ‘of, (bix
which is impofiible 4s the” mode of ure always pses
fumes and fRates the a& tq be on his fubmifign }fo far from
their advica being obligatory, he can turn_them\ 2all fut of
ofice immediately, The fame formulary, as as is
known to the Tivil Officer, or is believed, has been intro-.

e fill forbears to-retart, he is, not lels reftrained by motives  a clerk or rather a printér, would be a more convenient and  duced from the mother country and her laavs, into every
of private delicacy, than by the duties 6f public decorum. lefs cofily inftrument to perform this mechanical and. colonial government to which fhe has given birth, we allert

Fut as cll men are permitted, although net compelled, to give
evidence againft themlelves, he feels himfelf juftified now
in repeating, and in fomewhat ftronger language, that the
2dmifon of the Friend to Candour, on behalf ‘of the coun-
cil, that fome of them were pofitive, that the gavernor had
propofed the evening meeting himfelf, was conclufive evi-
dence, that they did not all agre= in the fame flory; and
their letter to the legiflature, although only prefumptive,

cated after the £2&.  This was not affertion refting on per-
fonal credibility. ’

It may be recollc@ed, that one of thefe writers, diftin.
guithed by the fignature of Spe&ator, has been already des
teded in four fhameful errors in eight thert lines, by refe.
rence to the records of the affembly ;—that the various mif-

A recitals from the conftitution by his coadjutor Republicanus,
ave been alfo expofed; and the public will now be-enabled
2210 form a corsedt eftimate, of the accuracy of a third, the
I Friend to Candour, when they find that all his arguments
Aare founded on"a mere fabrication of his own; that the
onftitution is dire&ly and exprefsly the reverfe of what he
ftates it to be; and that he has fcarcely related a fa& but to
ifreprefent or diftort. .

It is fcarcely worth premifing, that the Civil Officer has
offered_nothing on this fubje®, to the public, under any

ther fignature—He never therefore has conceded, as is
fallely infinuated, a concwrent right of momination, under
he fignature of a Citizen: the power or right of nominati-

2cn, he has uniformly majntained to be unknown, unnece(lz-

and irrelative 1o our conflitution 2nd laws; and he -has

onftantly derided the exprefions as in their nature palpably
bfurd. To proceed however regularly with this writey, it
nuft be obferved that he firlt flates, that “ by the 33d fe&t.
of the conftitution, the framers. have expressly decldred,

‘twhat powers fhall he iriyefted in the governor alone.” This
s the entering wedge, ufed not without fome art, to intro-
duce an inference; which is afterwards made from the fame

Yfedtion, and on whigh it will be found that all the arguments
of this writer,“and every pretence of the coumcil to the
ontroverted powers they have exercifed, nivft wholly reft.
t is therefore proper here to refer the reader to the confti-
ution itfelf, for this whole arjicle is too fong for infertion ;°

e will there fizd that this milrécital of the candid Friend,

deflitute of truth, and we [hill- prefently” prove, that it
Fuft have been with a defign, devoid of principle. The

onflitution is dite@ly and exprefsly the reverfe of the
riend’s fatements, in words and in fubftance. This ‘arti.

e, after snumerating certain pawers, which the goveror
hall exercile afore—s(in the difchargé of which duties; he
s confequently not authorifed to require the advice atid cén-
et of ‘council, ndp. are they compelled to give it, if re-
ired ; nor can ‘they'be competled-even: though a law fhould
bafs requisihg itY—proceeds toweft all.other the executive
powers of govérnment in the governor, to be exercifed by

im folefy, unlefs'the éoncurrence: of ‘comncil is required &y
e : all other. exteutive poters cuuld neither have béen

orefeen, enumerated or ::frrrued'hy thre “convention,  they
pave been: therefore: granted: By general description, they muft
rom the nature of things for ever remaln dépendngs-on th:
entful and.uncertain defliny,to which “the flud@fiting af.

rs of human fociety ,are natdally lizble : if fuch events
ould require Kgiflitive provifion by future laws i the con.
ution permits that thofe!future latvs,. may dire& thé go-
ernor to take the 'advice.and. confent.of council, on each
wticular cafe that may occur, unprovided fer by the gon-
gritotion itfelf ; bt 1fs faeh laws downict’ specially so direcs,
¢ conflitmion of Maryland Vefls the executive’ power,
puifing therzon,*in' the governor “alore. ' In. éertain foreseen,
mfcrtant and specified eases, the conflitdtion dire@s'that” he
odlconfenit’ of the”conncil 3 bat the

Te laves: that:in all fuch cafes,

ir, concurrence with thie ‘governor.  The

ay (1. . the governar may) alone ex-
tutive.pdwers - of government Where

Somcurrence g

¢ laws of this {tat'y /she-calés Tpecified Ly. the conftitntion
bese incloded,’ o the-conftitition, 1tfelfiF not ‘a” law of
he fiste, and,thé conftitutional ard - technical meaning of
lerm concdrrence, does potiadniit’-of an equivocal  con.
Mom, 3 méamy’ (Nat “both' 1K« governor . and touncil
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fervile duty. “But on this fubje® mote hereafter; it is
proj®r here only to remark, that the heart-rending anguifh
of curting the thread of life of a fellow creature, tied per-
baps to a wife and children and all the endearing cennex-
ions of nature, whilft confcious of a power to fave, is the
moft paintul duty an individual can ever difeharge to focl-
ety 5 vet the Friend to Candour feems to look with jealoufy
to this duthority : how often, no doubt, would the prefent
governor have been willing to reflinquifh it to him, if in his
power ! How happy, perhaps, would he feel could he be-
ftow it at this moment! Bt he has, we believe, hitherto
fuppefed, that the office of hangman-genera1r of a flate,
could be envied only by the difciples of Robefpierre, in the
full carreer of the guillotine. ‘

But we now reach what muft be confidered as the more
prominent arguments of this writer—By the 48th (efiton of
the conftifution, he obferves, ¢ the governor for the time
being, with the advice and confent of council, may appoint
the chancellor, &c. and all officers, &c” He then flates,
and here he cites the authority of Republicanus, that the
word -may mult be confidered as fynrnymous with the-word
shall, and then it is of courfe imperative. By this it weuld
feem that five of the moft fenfible, difcreet and experienced
men, fuch as the conftitution declares the council thall be,
cannot be the joint authors or approvers of this publication,
Every boy, commonly-gifted with the faculties of his {pecies
and- moderately acquainted with the elements of law,
muflt know that where official duties are prefcribed, the

- words may and sball are confidered and conftrued as fynony-
mous or convertible terms,” may is only more refpeétul, and
feems better appropriated to an eventual thing, fuch as a
vacancy, but ftill we find the word sball ufed in the confli-
tution of the United States, where it is dire@ed that the
prefident fhall>gominate, and &y und with the advice and
consent of the stnate shall appoint ambalffadors, &c.—By the
conftitution, of ‘Maryland, the governor in cafe of vacan:

cies, muft appoint on his refponfibility—It is a breach of

his duty if he does not—no one can be fo abfurd as to fup-
“pofe. that the conftitution ns made it diftxetionary with
him, whether he may or may not, appoint a chancellor and

other officers, when vacancies occur ; or that he may or may b

not {zave the ftate without officers.” In this {enfe, the word
may is without doubt imperative, and equivalent to' the
word shall, ufed in the federal conftitution ; but as to whom
the governor may or fhall appoint, that depends an other
principles The firft obvious feature in the claufe is that
the governor may zppoint ; if the claufe -is imperative on
the governdr, and he sball appoint, iris no lefs imperative
on the council, and they #baf/- nwhf mt.  The fecond is
that the governor mult conftitutionally advife with the coun-
cil, and cbtain tdeir consent to bis appointment. And this
- renders” the claufe wholly dependent on the conftitutional
and legal import of the terms advice and econsent.
The words advice or confent, taken disjuntively, much
lefs rogether, never have been confidered by mankind as
.obligatory or imperative,- either in common parlance or

it of the prefent United States, although.we cannot recur to
the Eaft and Weft-Indies, to which we are prudently-re-
ferred by our opporients. It is fufficient fer our purpofes;
that it was.the formulary ufed in all the colonial laws of
Maryland—all of which the governor could reje& after the
advice and confent of both houfes were obtained. In couna
cil, the governor was alfo authorifed to turn out. the mem-
bers, and it will- be feen by extra&ts from the executive
journals, that they gave their advice and cénfent only when

advice and consent which, a chief magifirate is. bound to -

beenn

it was-required, and that'this was far from being deemed~

obligatory or imperative on him. Lo

Such was the legal conftru&tion of thefe words in Marye
land, fuch were the refpe&ive powers of the governor and
touncil, and fuch were the colonial laws and ufage on the
firft day of June 1974. The firft a& of the convention in
2776, .the declaration of rights eftablithes that, the inha.
bitants of Maryland, are entitled to alklaws ofF Great-Brie
tain ufed in this couritry, and all the afls” of affembly that
were in force on that {pecified day, except fuch s had exa
pired and have been or may be altered by the convention,
fubje&t however to revifion or repeal by future ‘legiflatures.
By the conftitution the convention prelcribed the office of
governor, changing the fource and mede of appointment,
he was continued as the chief executive magiitrate ; but
having exprefsly feparated the legiflative from the executive
deparuments, they confequently defiroyed his negative on
the laws, and his powers as chancellot, &ei They deprived
him alfo of the power of diffelving or proroguing the affem.
bly, and finally declared that he fhould not on any pretence
whatever, exercife any power or prerogative by virtue of
any law, flatute or cuflom of Ergland or Great-Britais z
this demonftrates the underflanding of: the legiflature and
muft conclufively fhew that all the executive powers of go-
vernment conferred on the goverher by the colonial laws in
force on the firft of June which had not heen repeal.
ed, or were not exprefsly or neceflarily deftroyed by the
convention, remained attached to the eoffice: this, con.
firuttion has been pradifed under; and has been re-
cognifed by the legiflature itfelf as fhall be hereafter
fhewn. The convention al(d preferved the cogncil but exe
prefsly as an advifary body-to the governor dn executive
ufinefs ; this alone would have defiroyed their legiflative
authority, had not that been conferred on the fenate ; they
rendered the‘eouncil independent on the governor for thelr
appointment, and continuance in office, but throughout the

conftitution; they dire& them exprefsly to a& only by adyie .
stng the governor fave inf two specified cafes, the reafon for |

excepting which will alfo be explained, and this advieg .

was the only manner in which they had ever heenvknowun '

to adt on executive bufinefs by the aws of Maryland previi
ous to that time, as will appear by their journals, ‘Thus by
the conftitution it will ‘be- {feen that the
his legal ablence the firft named of the council; is the fole
executive contemplated by the'laws ; this had been- the cafe

r, and in ’

from 1716 to the firfl of Juue 1774, as will be:imore. fully .

obferved. By the colenial laws in farce at the laft ex
period, the governor prefided #a council, but the gquncil

technical language. In the ufial tranfadtions between man  never affembled on executive bufinefs except whesiraquired
and man, the decencies of intercourfe require that, previ- “by him, and never Fve their advice of copfent but when
u

ous to either being .given, they fhoyld
more’ corre&t and refpedful forms ellablifted by national
wifdom and prudence;’ to’ fupport .official autherity; this
has been confidéred as’ indifpenfably requifite, as will be
fhewn. The governor is bound to afk the advice of coun-
cil, and obtain their confent to his appointment—but can
_any thing be more abfurd than to contend that thefe words
‘abithorife the coun€il to command him, as a mere. mechani-
" eal infinnment, to apfoint againft his own opinion ; or juf-
tify them in appoint Cc‘g"Wi:hoqz_ his conlent, or even his
_knowledge.—It muft

€d but the'chief magiftrate; who alone is bound to, obey,:

be afked~1n the rcqucﬂcé; and that

a‘monhftrous interpretation of thefe - was riet only habltual from pra&iice, but jt war &
Lwords; and the conftitytion, that nane;arcto be command- “on the convention inheri

this day, and that it was fo underfiood at an early. petiod of
its exiftence, and fo continued by the legiflature fhall. be Fas
tisfadtorily proved; The true inquiry now, is whether the
convention have made the governor the executive of Mary«
land ; and not whether they ougkt to bave dome o0 2 'hot 49
the Friend to Catidour has argued from the ediency and
rcpriety of vefling in the council the powers he.
or, it may not be improper here it n
ference of upity ‘m the executive branch of gavernment,
edileli.
from their<Britll g:iﬁun.

and which extends to ali
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difcretignary as to whom they fhall appoint.. ‘JIn-Maryland - of Sweden—during the hortors: and - difiraflions ‘of revold’
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