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BT REQUEST,

CONTROVERSY involving f3dls, that reft -entirély
wpon the comparative degree of credit due to the al-
ertions of adverfe perties, candeldom.te the fource of pub-
! elic infermaticn But where an appeal is made o thepiblic
pudgment, tbat judgment will doubtlets be - formed upon the
\aame priecisles of evidence, -whether the tranfadfiions of men
2 citizens of the fate er as officers of the govermént,
‘give vife to.the appeal. Inindividual difpuses, a decifion
‘on the truth or falfity of caunter declarations, depends
wpon the reputatian for ceracity which the wimelles re-
Le&ively foppert —This principle mutt govern the public
_geciiien in the conteft beiween the governor and council,
where oppefite flafements.are made, 2rd avhere no comrebo.
rative facts are eftablithed by irlifferent tcfiimony, to give

the prepouderance to the affertions,of either.
ut the ’,“gv' “Ofhicer,” by admitting that the governor
¢ed conditibially to meet in the evening, makes a concel-
dfien thar will go very far in refuting the charge againit
the coundil, of merronal disrespect. 1 he agreed to mert, it
Js of little importance whether that agreement was absolnte
or conditonal ¢ in either etent it proves that the governor
1 trew fhere would be an evening fefion, and it will never be
contended, that the council agreed that their meeting fhould
dspend upon the contingency, of the governor’s being ena-
“bled to ditfuadz Meflrs. Houfton and Monigemery from a&-.

3z /s commiBoners,

1f3y now e proper to examine the other charge againft
Abe council, of bawing grossly ciclated the spirit of the recelu-
ticn passed by the legisiature. This gueilion pbeing less de-
J perdest upon assertion for its fupport, than the ane previoul-
4 dy difculied ; the puclic will more readily form a corre@t
4 opinion.upon 1ts merits.—Whether the Civil Officer means,
4 that the governar has the exclusive righe of nomination, cr
whether (agreeably to the idea of ¢ A Cinzen” which was
pronably writeehl by the fame author) the coicurress right of
homination is conceded, whiift the governor’s veto is claimed
apen alf appoinitments made by the council, the quﬁiun is
tw linle veried under the conftitution ¢f our flate™ By the
4 g3d tediqn, the framers of thar conltitution have exprefsly
i§ declared, what power fhall be vefled in the gavernor alore ;
5§ or how far thc execitive powers of government couid be
{afely mi\?ded to g ﬁ‘ggle ihdividual. — Among thefe pow-
] ers, theyghave enumerdied the right of interference by re-
=] priesc. or pardoW in criminal cales.——This right, thus cre.
atlng its polleflor the arbiter of {ife and death, mukt in its
{ exercife be viewed as important by every fociety. And
§.yet the Civil Officet thinks the governor can do notding, be-
caufe he does not poflefs all power.—By the fame fection,
sther powers are canfided folely to the govermor; ‘bat the
convention nm_zhink'mg iCpolitit or wile, further to intruft
executive tranfullions to the governor alone, created a coun-
al—and have declared how far tde; alfo fhotld be confider-
td 25 conflituting the execitive department of the m-
pert—By the 38k feflion, ** the governor For the time be-
wng, with the advice and confent of the council, may appoint
e chancellor, &¢ ahd all other civil \officers, of govern-
ment” (afleffors, conftables and overfeers of the road only
excepted) —This ftflien even if confidered abstractedly,
without teference to any other part of the conftitution,
wngat pofibly be conftrued, to give the exclusree right of
|{ toniration 19 the governor.=The words may be gratified
i !hr::‘g,cux,' %pnn thde'id'cl: ofl;pe right being- concerrent.—
) vt a ftatyte diredis d thing of a putlic nature or for
Abe peblie pood, the word may. (as was corrsdly oblerved
by Repulilicanus, a late writer ift the American) is conftrubd
3%{’&}“&1&, i:gd;;miﬁ br: C;lﬁdtrt(l in the cont'itution
‘pollimavy @ith the word sdell. 1f upon this principle,
#34/7 be igilistted fot may, the claiife wornld he mpznd;itx;ry
¥pd not diteretionary’—The words ** advice and canfent”
taken iparacely, would make the right cancirrent,—If
the goveinor were to hominite a charadler and the majority
] ftbl:.‘! CO'A'RL‘II were to agree te appoint him, ke would fure.
] { SPPO_mted with their consent; but if om the othet hand,
te ;uln.?d were to guiae the appointmeat of a different
Perlen, §lf the prefions woeld I equally grasified; for
Y BWVing theingaice (which they urquellicnably can do
= Betare o after it is afked) they at the fame time give
their cteris—and then the m}nn&icn of the conflitution
W}:pn the gavesnor by the fvbilitution of the word
g i tammangdy him to make eke appointment, the coan-

.bé'!l\ih_udm:_d and consented thevsto. .
4 h‘.’P@ﬂ Lils fingle fetion of the conRitution,.the sight
] &:% by the governor, may however be confidered by
B 22 quedliohable or uncertain.——There i3 another rule
R the gonflrudticn. of atuees or infiruments-of writing,
TSpyura, of thie goveinvrs wetv qr éxclusive nomination.
; 3 : oubt as-ta the meaning of any gue
m“lh‘;{:&k“ of wrlting, ths whole ihall be %ien
"’Zﬁ_hhr_to- le-ps the better to alcerrain 1hé wilt'sf
Def3uto framad orimade it The convemtion having, as

,;:Wm!m' :30d' hang: a¥fo inmruRed to them all
o exerutive iine('r», ngt confided: to.the gousrcor alane,
*"“ﬂ}:ﬂ expediens 16 prajcribn the wanner, in which that
“!’&‘i Lok be tradl3aedl "By the jath edion” of the
iiBtion thels Ruve flecisred; " That the Mmembhrg of the
SWR orvany threo! cif-rnore §f them, whent eonvened,
EAiyme. @ dognd fov the:tanfxAing ot bufinefs; that
X ;&f‘% ‘!&?'(}!’sﬂs.} l‘lhdl prefide. iﬂ-!hzicouncil.
aedtied (0 3 voie on.3lh quefiions, fnwhich the
dhuided i cnmwnF; ; And‘lnqt:hme b of the g'ny-
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o théir oplniqmtl’ “Byithis. claute, ty
i D my._ L exnor

¥ Lare exlienily con into.one- » the
(e p0m gf al petr-2d had-viot beegcommitted to
WUUD Aldtier The conveition here tailares £de girmie

Which Wil fupve g, clucidsee mare elezrly the:tallacy of ¥iis -

3 1785 6l nquncd 0F the colnill” fiall’ prefide, and s
: Wwﬁidksﬁ: ‘where' t’)tclzari;n\smbc:

-apd' dowicil’ the night

v Civil Offeet® feems 1o be gr

prefident of the convention itfl¥, or perhaps‘like‘ihe prefi-
dent or fpeaker of everyuruﬁric Bady, "(Hen ' known “to ‘tife
convention; he is clcathed with the authority of giving the
cafting vote, when the' body, over “which he prefides, fhall
be divided in opinion. R ;

If he bas the exclusive right -of nomination, the confe-
quence mult jnevitably refult, that the council can in no case,
where the goveynor and counci{ fir tog=ther under the confii-
tution, propofe or fuggeft any thing that fay be fuppoled
to arife within the routine «of bufinefs to be tranfzfied by
tbe board, Becaufe allaéts of aflembly, conferting :pawers
upon the goverhior and countil, muft upen every.principle of
rational conftrufiion, be underflocd to be direflory, s to
the pertors to ‘exercife the powers, and #2e naweer in which
thole powers fhall be'exercifed To afcertain this mamer,
immediate reference muit be had to the conftitution, whic
recognizes the authority defignated by the law. The manner
in which the gtvernor and cooncil, when ifftmbled, dre
autherifed to tranfadt tufivels, moft of cdurfe e adepted,
where bctd are dire@ed to difcharge a legal duty.—1f it is
contended’ that all appointments muft meet the eparobation
of the gevernor, ard the.etclurive right of nomindtion be
abandoned, the arguihent is equally fireng againit this pow-
er, which ameants tou negative ln the governor, upon the
proceedings of the majority of the board. By the fe&tion
of the conftitution, taft cited, the governor fhafl be entitled
to votean &l easer ¢n which the toumdtl shall be dicided in
ofinion. It may be afiked, what is meant Ly the right of
voting in all caser where the council ehall be divided 2 Does
it mean that he fhall enly vote where there is @ division ?
Or did the convention intend to convey the dbfurd ide,
that this right of refection or dizagprobation claimed by the
governer, did not amount to a vete 2 If this be their miean-
ing, then the queftion is at an end, and the council muft re-
linquith their peint for ever.  But it may be remarked, that
equally ratelligible would be language, proclaiming that the
fenate had rejected a bill from the houfe of delegates, but
had not woted upon 2. If the power contended for by the
governor, be conftrued to convey the right ef voting, then
it muft appear unwarrantable under the words or tpirit of
this {eftion of the conftitution. Onee allow the conftrufii.
on of the Civil Officer, and this irreconcileable inference is
readily deducible—Although the goverior can vote, only
when, the council are dicided, yet he canreject their a& even
wihere they are nliunited in opinien. ‘The Civil Oficet ad-
mits the casting cate war wisely coiferred on the governor,
otherw ife, he {ays, e could not cktain their atfvice and'con-
sent, and bis own judgment would ava:l notbing, although
balf the countil sbould agree with bim in opinion.  1F, how-
ever, his conftruétion were corred, two ot the council might
vote fcr A, two for B, aud the governor would have a
right to vote for C, which would not be a rasting vore.
Bur the conftitution ebliges hjm to vote either for A or B,
for by voting for C, it would not be a calt where the coun.
cil were-divided, C wot being the catife of & divirich among
them.—~1t may be further remarked, that if the conflituri.
on intended that thé governor, when adting with the coun.
cil, thould ttill poffefs integral powers as the executize, there
could have been no necefity for faying that he fheuld pre-
side inthe council. It might have left the arrangemént of
the bufinefs to his own difcretion, and he would have been
as diitinélly feparated from the council, as the senate is
from the bousevf delegates. But it is alfo provided, thar
‘*in the abfence of the governor; the frft named of the
council shall prezide, and as {uch fhatl alfo vote in all cafes
where the other members difagree in their opinion.” What
power in the event of the governor’s absencé does the Brit
named cf the council poflefs ? The anfwer is obvious, ail
the power atrached to the governor when presidiay in (ba
caunctl; he fhall exercife the right of voting as the governor
exercifes it when be prefides. If the governor has the ex-
clusize right of nomination to office; the firlt named of the
council who gwo ad boc reprefents the governor, it i5 pre-
fumed muft have the fame right.

But the Civil Officer objeds to the counci} being called 2
board, and the governor a member of that board. The con.
itizution itfelf calls them a bourd, when fuch a number are
affernbled as are anthorifed to tranfad bufinels. By the
26tH ledion, the clerk is commanded to take an oath ef fe-
crecy in fugh matters a3 he thall Le dive®ed by thé board
to keep fecret.  If the council were 'divided in opinion as
to the propriety of keepiug 4 particdat ineafure fecret, and
the govérnse were to vote that fecreey fhould be obferved
(for he hzs a right to vot€ ; all ters of division)
—would the Civil Officer contend, that fecrecy was not en-
joined by 2de board ¥ Or‘wguld his argument bé, that it
was gircfled by the govcrzar and the bwlj, or (to ufe exprel-
fions with whicli he may be beiter pleafed) by the governor
and bis. council——This leads to another remark, which
may tend to prove that the govermor ‘and cotincil are ton-
fidered as ome board, and the’gavernor when pretifing in the
council, is a member of that board. © The Ciwil Officgr
feems to view it as an abfurdity, that the roor fhould
be confidered ayome of a council fo bimself. Let us take
a cafe that has recently ocearred. The counril were dividéd
in opimon- as to-the chiaradier to be- appointed judge of the
general court; the confitution dire&s tirat the jndges of the .
general eourt may be appeinted by the governar, with the
vice and cbnsent of the council; the kov’crnor_g:'ve' the
casting vote, and the judge was commiffioried. Wil the
¢ Givil-Offioer’” trgue that
appoiiitment- as one- of the cowneil 2 IF fo, the inference
woypld follow, that the &:dge was: nét appointed with the
odtice antd_conéent of the cowncil.  Theé reafbam _o!“x'lga

? upet the' idéa; that
ailvice éannst be mandatory it ity ndtire, but leaves: a dif-
eretion iw the' party. to whogo it ié dire@ted: . Tn cdidién -

.rlance thiy may be the cafe, the conflinition, .howgver,
toms to inean otherwifey, for by the 33d fetion, which.
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dvife that he fhoald adt the bats! (artdrit by v Messe Hdi. |
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the goverio¥ did’ ot advifé the :

. ro R B P N Sgere
perfon, this irdyice would operate a3 ahorder; and 'if after
a particular Period they thould advife him to'relinquith that
command, it weuld be equdlly jmperative, as.ip.would be
evidence of “thelr disapprobation of ks l6nger ¢ontinuance at
AbeSettid of the afvly. . . .. . . . -

rAnother leading prineiple qn which the Civil Officer refls
the chaim of ‘the governior, is derived from the terms of the
26th fe@ion which dirc&ts the choice of five perfons to be
* the courcil’ta the goverrior” He fivs fhey are a colintil ro
“the gm it @ courdilito the atite of Marylard. The éx-
preffions of the conflititién are by o ‘means evidénce thir
the convention-did not intend they fhould be viewel as &
council to the stare. They were probably dengminated 2
council to the governor becaufe be was the promingnt officer
through whom moft of their afts were to be promulged, be-
“taufe he prefided 1t the board of "which they Were members,
amd bteanfe his fighature was retfiired to il commifiors
“that'ferve us public teRimonials of appointments made by
that board. That the convention confidered them as a coyn-
cil to the state, 1s proved by-the a& of February fcifiof,
1777, chap. g, which preferibes the dath of office.—~That
oath commences in thele'werds, « 1, A B, eleded 'a mem-
ber ‘of the cotfell of Maryland, do'filemnly premife
and {wear,” &c. . This was z{e firft fefien of the legifla-
ture after the adoption of the confliturion and there wers gt
leait forty-tevo members of the convention in the two
branches of the affembly. Among thefe.are the namés &f
S. Chafe, J. T. Ghafe, W. Iaca, Chailes Carvoll (of Car-
tollton) J. Hall, Matthew Trghman and Robert Geldfbo.
rough, who mirft no doubt have had 8 principal fiare in
the formation of the government. I is thought tov tedicifs
and uninterefting to give a lift of uil the names, as the pro-
ceedings can eftablith the corre@trefs of the tatement
But let us purfue the reafoning of this writer a Jitde fiY-
ther. By the feRtion of the conttitution which #h:horifés
the ecuncr! to tranfact bufinels, the Civil Offizer conceives
that it mult mean principally, tbat they are to advile ar
confent to fuch executive a&ls of the governor as require
their comexrrence, or fuch bufine(s under the conflitution as
may by [ome particular law fequire their concutrence &%
Pressly.—This may be all truz, kit as betore ftated, it mult
be done in the manner providéed for by the eonftitution's
that is, the will of the majority when knowa, (hall make
tie adt final and obligatcrv. But what isto be done in the
absence of the gorernor 2 Over this queftion the, ** Civil Of-
ficer” has glided with wonderful dexerity, afrer flating thde
part of the section which direfts that in fuch cafe the Ftft
named of the council fhall-prefide, and refémrinig us to dn
old a& of 1416, (paffed under the pv}pnetary government;)
-as the foundation of this part of the ection. The Civil Ot-
ficer has even here mitlated the expreffions of the 2&t. There
is no provilisn in any part of the law thar authorifes the
firlt named of the council to preside.  Nor docs it provi
“that in such éasks of ubeence, (a5 the Civil Officer has quoted,
that the firft named (hiall prefide ; bug by that &, in cafe of
the death or abfence genérally of the govemor, all the povers
of that officer devolve upon the firlt mamed  of the council.
Whether it was the practice under thé proprietary govern-
frent For the goveror to prefide in the council is not a fub.
Je& worth our infjairy ; bug it is Believed. the Civil Officée
can fhew no ptblic 4& prier to the conftitation that pofitive-
ly dire&ed it. If, however, it be conceded, that the gover-
nor did prefide, yet no_aid can be drawn from the alt of
1716 to firengthen ne general power claimed by the gover-
nor. If this aé be the fource from whence the firlt named
of the comncil derives his authority in the absente of the g~
vernor, he would; in 25at évent, poffels not only ttie right 6f
previding, (if avall veited in the governor;) but he would,
ipso facto, be créated governor, {o far as he could Beconie
fuch by the pofiefion of 4ir powers. But whether thisag
did or did not authorife the firR named of the 'counéi\rin
préfide in the abferiée of the govemnor, it )t femainé for
the Civil Officer to prove, (Hot by géneral affertioh; but i
the recordi thethreltes,) that the powers tontendéd for by ¢
prefent govémar have éver been claifned from the firB fer-
tlement of the colony to thie period of framing the ronRitye
tion of Maryland. To do this, he muft thew where tha
advice of council has béen I?l’fttd by the govertior ; fhould
he fail in this attémpt, it will bé record proof, Whicltis 44
firong as any tradition that, ¥vén during the propriétary gy
vernment, nothing like the condiict of ‘the present goteriér ¢xde
_ever- practiset]. ~ Gavernor Hart himfelf confented, that in
the event of his abfence, the firft pamed of the counigl
fhould be invelted with all bie autborify. Not attetipting
gtafp at more powet than what his predeceffors }ioﬂ'cptﬂ'ed {f:
74 fhis cde cened # fubftfufie, and transfertéd 1o that fub.
- frute afl t8e pricilegts of bls office. This Helegition of 0.
therity; if net accordant with his own fetlings, could have
been eafily prevented by &is négative upon the law, Bt this
aé was probably ¢ited to {hew what the ‘conventipn mezat
Réknefs.of. the

"by the abeencé’ of the govérnor. That the
or might caufe his wheticd, or that'whin ouf of e

- stafe; or at the héad of the arirty, h& d6uld not be Zonfider-
ed as présent, iy’ readily adinitted ; b the dofrvention, by
their generat termy absercty meant to, provide for the trasac-
tion of the, public bufinefs, whether. that-abfence fhouk}

&ti(c from these or o otber cayiver.  \Wheneyer the .
Ridds ﬂﬁuhe"ﬁé:l‘? of8.16 . ezt aad edn:é?h:s‘:eﬂn?; ‘

.atrénd, his abfened iy af'éoirpite, iievely pudlié poitit of
~view, 48 if h¥ wer€ at the heddvof tha miltud o b of 1R
stare. . o v oty mRe o Er L . L
In this abfenct then; the cquncil iye authorifed to tranf
) A&buﬁn{(g.l? é)qgsthis n;e;nq‘:: they.are merely _to?r{-
 par® bufine(s for mmor sbationt of the goyernoy
whesi' he my'&(ﬂn&' ai# 16" ¢
-thxt theib zdy bé eqithin'\@, dnd fhilt the aFaivd of
the state {hoold, pot 6% interripted: dutog: his 3 35

. the latter is understood o be-she . meaning of thischule in ’A

“the codstitution, it preves:thar all bufinefs comntitted to the

enumerates the exclufivé powers of the govérnor, ‘the cob- governor abd skl By’ particulir laws, or.to the oy - -
ventiort, i bnt;inxi‘d}ltrpiogﬂ;ﬂ;e,'have'sobﬁu};‘“m"m* ’?“}&-@, u%e ézt ot lMh'e;i.‘ @Tibé"h@nﬁa? e
. the control of the council.e* fiting thact %"'e""’" « jn'theatiftded £-th€ povertide ™ Hide 1 il j8*
fhails have! ithé’ ol dRedjan Sthe militia and. of a}l the . cafied, tat 4Hé choncil imien the céuallmioh.-*émdow;
rogular. Badsand fea. forecyipriles 1be laws.of. this flate; e .- tww . ada: Withoit 1hedoiviente of-the: ghvernorithei tha;
m;,rm_x,a 1t.ip provided, . S e il m;;.:;;ﬂ;ﬁg*-g- : :ft!;vsrvh?{,s;w:nesmngiwnde;nhum ;
. N, f ! - ord ‘m ang ‘O).:ﬂ abiée “the w‘," ’
of lamg-ws rbbjoadatl ; prace Slrof’ 18t ukidif theadd .«".*?‘né'“‘;%&fﬁr‘ rﬁ@&&%ﬁ £ i
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