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(LVIIth YEAR.)

MARY LA

T H UUR 8 D A Y, June 24, 1802
GENERAL COURT—EASTERN SHORE. and would have expired before the termination of  Although in the opinion of the court the authority
v, WHITTINGTON the five years for which the prefent fenate is eleéted, of the general affembly islimitted ; yet as the powers
Wot. .t ) Assize of ol e, which fhews in this intance that the interference of of legiflation are not particularly or fpecifically dea
\VLLLIM; Vol the people in their eletions is not the proper mode fined but conferred under- a- general grant, they are:

of redrefs for an injury {uftained by an aét paffed in fubject only to fuch reftriGtions and limitations ‘as are
OpinioN oF THE COURT. violation of the conftitution. - It is the office and preferibed by the bill of rights and form of govern-
— ) province of the court to decide all queftions of law ment and the conftitution of the United States.
N the difcuffion of this cafe the following points which are judicially brought before them according * The parts of the conftitution molt applicable to the-
weve railed and contended for by the counfel of to the eftablifhed mode of proceeding, and to de- queflion, and which have been very amply animadvert-
the plaintiff. 1ft. That an a& of affembly repug- tevmine whether an act of the legiflature which af- ed on by the counfel, are the following articles of the
nantito the conflitution is void,  2d. That the court fumes the appearance of a law and is cloathed with form of government, 2
pave a right to determine an a& of afembly void the garb of autharity is made purfuant to the power ° The 40th. That the chancellor, all judges, the at-
which is repugnant to the conftitution, 3d. That velted by the conflitution in the legiflature; for if it torney-general, clerks of the general court, the clerks
the at of aff2mbly paffed in 1801, C. 7¢, entitled, is not the refult or emanation of authority derived of the county courts, &c. fhall hold their commiflions
@ An agt relative to the adminiftration of jultice in from the conftitution, it is not law, and cannot in. during good hehaviour. )
this flaze, &c.” fo tar as refpects the plainuff is un-  duence the judgment of the court in the decifion of The 49th. That all civil officers of the appoint-
conflitutional and veid.  4th. That the aflize of the queftion before them. The oath of a judge is ment of the governor and council, who da not hold
novel diffeifin is the proper remedy to recover the ¢ That he will do equal right and juftice accarding commiffions during good behaviou-, {hall be appointed
office of chief juftice of the fourth diftrict. The to the law of this ftate in every cafe in which he fhall anoually in the third week of November,
two firft points were conceded by the counlel for the act as judge.” To do right and juitice according to The 47th, That the judges of the general court
defendant ; indeed they have not been controverted law, the judge muft determine what the law is, wiich and jultices of the county court may appoint the
in any of the cafes which have been brought before neceTarily involves in it the right of examining the clerks of their refpective courss,

this court. Notwithftanding thele conceflions the conftitution, (which is the fupreme or paramount law The 50th. That the governor, every member of the
court deem it neceffagy to communicate the reafons and under which the legiflature derive the only au- council, every judge and juftice, beforr they act as
and grounds of their opinion on thofe points, thority they are invelted with making of laws,) and fuch, fhall refpe@ively take an oath, ¢ That he will

he bill of rights and form of government com- confidering whether the aét paffed is made purfuant not, through faveur, affection, or partiality, vote for
pofe the conflitution of Maryland and is a compact to the conftitution and that truft and authority which any perfon to office,” &c. !

made by the people of Maryland among themiclves is delegated thersby to the legiflative body. -« The 56th. That thers be a court of appeah',’
throuzh the agency of a convention fvirted and ap- The thres great powers or departments of govern« ke, : s ; .
pointed for that important purpafe.  This compadt is ment are independent of each ather, and the legifla- The 44th, That a juftice of the prace may be

founded on the principle that the people being the turc as fuch can.claim no fuperiority or pre-eminence eligible-as a femator, delegate, or member of tha
fource of power all government of right originated over the ather two, The legiflature are the truftees councily and may continue to act as a jultice of the

from them. ; ; of the people, and as fuch can only move within peace. . . o
In this compad .the peeple have diftributed the thofe lines which the conftitution has defined as the And the following articles of the bill of rights.
powers of government in fuch manner as they boundaries of their authority, and if they fheuld in- The 6th. That the legiflative, executive and judi-

thought would b=t conduce to the promotion of the cautioufly or unadvifedly tranfcend thole limits, the cial powers C_Jf government, ought to be for ever fepa~
general happin=fs, and for the attainment of that all  conttitution has placed the judiciary as the barrier or rate and diftin&t from each other, .

important objed}, have among other provifions judi- fafeguard to refift the oppreflion and redrefs the in The 30th. That the independency and uprightnefs
cioufly depolited the legiflative, judicial and execu- juyies which might accrue from {uch inadvertent or of judges are effential to the impartial adminiftration
tive, in feparate and ditin&d hands, fubjecting the unintentional infringements of the conftitution. - of jultice and a great-fecurity to the rights and lic
funtionaries of thele powers to {uch limitations and This power is properly velted in the judiciary, bea berties of the people: wheiefore 'thc chancellor and
reltrictions as they thought fit to preferibes . . caufe to fecure their uprightnéls and independency all judges ought to hald commiffions durin; good

The legiflature being the creature of the conflitu-  the conflitution declares they fhall held their com. behaviour.—In the report of the committee it ftoody
tion and acting within a circum{cribed fphere, is not miffions during good behaviour, and fhall receive  wherefore the chancellor, all judges and justices, &co
emnipotent and cannot rightfully exercife any power liberal falaries as a compenfation for their fervices, but it does not appear by the printed proceedings
but that- which is derived from that inftrument. The 2nd becaufe they. are dppointed by the executive; of the convention how the word justices came to be
conftitution having fet certain limits or land marks to  who, it is to be prefumed, wilt appoint thofe perfons omitted. tUoea siada i
the power of the legiflature, whenever they exceed judges, who are moft diltinguithed for their integrity; - The judxcnary of Maryland, previous to the-time
them, they adt withput authority, and fuch aéts are experience and reputation for legal knowledge ; fuch when the conftitution of Ma")'l'dfld was formed; con-
mere nullities ; not.bzing dons in purfuadce of power men from the nature of their ftudies and avacations fited of county courts, a provincial, now general
delegated to them. Hence the neceflity of fome in life may be prefumed without difparagement td Court, a court of appeals, chancery court, and court of
power under the conflitution. to reftrict the als of the talents and legal acquirements of others, better admiralty. g
the legiflature within the limits defined by the cons, qualified and more competent.than the reft of the The juftices of the peace -in their refpeétive couna
ftitution. The power of determining finally on the community to the decifion of legal and conflitutional ties, were conlervatars of the peace, and individually
validity of the ads of the legiflature cannat velide queltions. o . - . or fingly had a limitted jurifdiction conferred by acts
with the legillature, becaule fuch pover would des - It is rrue this prefumpticn, like many others, may of affembly, and in their refpediive counties they
feat and render nugatory all the limitations and re- fail in fome inftances ; but that by no means proves ccmpofed the county courts, but for holding court one
ftriCtions on the authority of the legiflature contuined  the fallacy of the reafoning, or evinces the impropri- of the quorum muft have been prc.f'ent, 1. €. one of
in the bill of rights, and form of government, and ety of lodging the power with the judiciary. - certain jultices named in the commiflion.
they would become judges of the validity of their "To lecusre an honeft decifion, and to -prevent the By an act of the general :«.lﬁ'embly which paffed at
own ats, which wonld eltablith a defpotifim, and mifchiefs which weunld fow from partiality or cor- the firlt feffion of afTembly (in February 1777) wkich
fubvert that great principle of the conftitution which ruption, the judges are liable to be removed from of-  was held after the formation of the government, the
declares that the power of making, judging and ex- fice on conviction of mifbehaviour in a court of forms of the commiffions were prefctibed, the judges
ecuting the laws fhall bs feparate and diltin& from  law. ) . of the court of appeals, general court and court of
each other, . It is alfo obfervable that the courts cannot také admiralty were to hold their commiffions during good
_ This power cannot be exercifed by the pecple at judicial coguizance of any adk repugnant to the con- behavioar, the juftices of the county cguris untit
large, or in their collective capacity, becaufe they Tftitution, unlels the queftion is judicially brought be- they fhould be duly difcharged. The J\}ﬂlccs of the
cannot interfere according to their own compad, wn- fore them, and then it is fully difculfed by counfel county courts have been annnally appointed by the
lefs bg eleftions and in fuch manner as the conftitu- learned in the law, and the conrt decide on mature governor and council. This has been the uniform
tion has preflcribed, and becaufe there is no other confideration. ~ and uninterrupted practice ever ﬁr}ce the conftitution

mode afcertained by which they can exprefs their Under thefe fafeguards nothing can be wanting to  was eftablithed until the modification of the fyftem in
will. It is true the people may affums the powers infpire a well-grounded confidence in the people, that the year 1790,
of government whenever the ends of it are perverted, the judiciary will rightly and honeftly determine all By the 48th article of the form of government, the
public liberty is manifeltly endangered, aud all other queffions which are brought before them arifing under  governor with the advice and. r:onfent of the council
means of redrefs are ineflectual; but furely every the canftitution and the laws of the flate made pur- may fufpend or remove any civil officer who has not
&t of the legiflature repugnant to, or in violation of, fuant thereto. ) . ; a commiffion during good behaviour. . 5
the conflitution cannot be held a2 f[uTicient caufe for As to the third point, that the a¢t of affembly It appears to the court upon confidering the feveral
the interpofition of the people in a way which fube. pafled in 1301, C. 74, entitled, ¢ An ac¥ relative to  parts of the _cqnﬂitutmn which relate to the queftion,
verts the government and reduces the people to a  the adminiftration of juftice in this {tate, and to re- to be the plain a'nd obvious meaning of that inftru-
flate of nature, and therefore caunot be the proper peal thie acts of affembly therein mentioned,” fo ment that the juftices of the county courts were not
mode of redrefs to remedy the evils refulting from gar as refpeds the plaintff is unconflitutional and entitled to commiffions during good behaviour. A
20 a& mafed in violation of the conftitution, The voids ) plain diftin€tion is kept up between the juftices of the
Jnzerference of the people by eletions cannot be con- The court cannot help regreting that any eccur- county courts am% the judges of the other courts,
.ﬁd"‘d as the praper and only check aad a (uitable rence thould render it neceffary to refort to the judi. and a ftudied uniformity of langu_agc. has been ob-
remedy, becaufe in the interval of time between the ciary, to decide the queltion, whether an a& of the ferved throughout to preferve the diftintion. So far as
leQtions of the members who compofe the different general affembly is conftitutional or not? But when-  refpe&ts thcfjuﬂiccs of the county courts the principle
Yegiflaturés the law may have had its full operation, ever it does become neceffary and the cafe is judicial- in the hill of rights that the legiflative, executiVe and
and the evil arifing from it become irremediable ; nor Iy brought before this court, shey truft they will not judiciary fhall far ever be kept feparate and diftin&t
it it probable that the eleftions will be made with feek any evalion or fhrink from the determination of is departed from, and they are made capable of being
the view to afford redrefs in fuch particular cafle, and it, but 2& with caution and circumfpeétion, and give cledted as members of the general affembly, or merh-
if they were and the law fhould he repealed, it could it that confideration which the importance of it and  bers of the council : which conflitutes a very ftriking
vot be an adequate remedy. The {enate.of Mary- their duty demand. diftin&tion between the juftices of the county courts
land, one of the component parts of the legiflature, The motives which may induce the legiflature to and the judg.es of the other courts, and manifeflts

It ele@ed for five years, and vacancies in that body pafs a law, cannot be inguired into by the court ina  plainly that it was not the intention to place them
_scalioned by death, refignation, or removal out of queftion as to its conftitutionality, nor can the policy on the fame footing as to the dnr?bnhty of'tbcn' com-

the ftate, are filled up by their own appointment, or inexpediency of the law have any influence with . miffions. The word justices, which \"\“.mef‘Fd n
,-2be prefent fenate was eledled in the month of Sep- them in deciding fuch queftions -~ - . the report of the committee, being omitted in the
.- aber, ij" the year eighteen hundred dnd one, and The only {uquiry with the court is, whether the  bill of rights, is 2 circumllance which with the 2%

the h“v?.mdcr which the plaintifl claims the office of s& paffed is made purfuant to the power velled in the  of affembly dircéting the forms of the copmmiffions
-~ shief Juffie bs-tbe'foml(diﬂﬁ& is a temporary Jaw, geageal alfemhly by the coplitution. spenates forcibly on our mindy te confirte purXEpitle
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