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=7 Otk fecpod Tedlton of the fedition &

the ratifications were follomed by propofitions and in-

fruions far reidiring the conflitation more explicits
and more fafe to the sights, not meant to be delegated
by it. . Among thofe rights, the frecdom of the prefs,
3o moft initanzes, is particularly and emphnimﬂ, men-
tioned, In “purfuance of—the wifhes-thus exprefled,
the firll congrefs that sffembled under the confitution,
propofed certain amendments which have fioce, by
the necefflary ratifications, been made part of it;
among wh.ch amendm:=nts
jng, among other. prohibitivns on the cungrefs, an
exprefs declsrstion. that they fhould m\;ke‘no law
abridging the treedom of the prefs. "

Without tracing further the evidence on this fub.
je@, it would feem festeely poflible to doubt, that no
power whatever over the prefs, was fuppofed to be
delegated by the conftitution, as it originally flood ;
and that the smendment was intended as 8 pofitive
and abfoluge retervating of it.

But the eviderce is {till ftronger. The propofition
of amendments made by congrefs is introduced in the
following terms: *¢ The canventions of a mumber of the
Jiates Farving at the tims of their adspting tke conflitation,
exprefled a difire, in order to prevent mifconfiruciions or
abufe of its powers, that further declaratory and refirisiive
clafes fFauld be added 3 and as extending the grousd of
public confidence in the government, aviil bef enfure the be-
refficent exds ¢f its infirtution.

Here is tne moit fetista@ory and authentic proof,

that the feveral amendments propofed, weie to be con-
fidered as either declgratery or refirictave, and whether
the one or the other, as correlponding with the defire
expreflzd by a number of the ltates, and a1 extending
the gro.nd of public confidence in the govern.
ment., .
Uunder any other conftrufticn of the amendment re.
Iating to the prefs, then that it declared the prefs to
be wholly exempt from the power of congrefs, the
2mendment con'd neither be faid to correfpind with
the defire exprefled by a number of ftates, nor be cal-
cu'ated to exterd the greund of public confidence in
the government. -

Nay more; the confirulion employed to juflify
the ¢ {editivn a&,”" would exhibit a phenomenon,
without a parellel in the politicel world. It would
exhibit a pumber of refpectable Ltates, as denying frf
that any pewer exur the prefs avays delcgated by the con-
fitutin; 53 propuling next, that an amendment to jr,
thow. . explicitly diclare tkat us fuch poaver awas grarted
and flvaliy, #5 concurring in an amepdment afually
raccoining or delegating fuck a power.

I.i lh::‘; tiie lfder:l/gowrﬁmcm, it will be afked,
deitituze of every autherity lor reilraining the licen-
tionfeeis of the prel:, and for fhiclding itlelf againft
the libelious attzcks which may be male on thofc who
sdminifler i ? .

The contlituticn alone can snlwer this gueflion.
If no fuch power be exprelsiy delegated, and 1t be net
both neceflary and proper to carry iato execution an
expreis power ; sbove ail, if it be exprefely forbidden
Ly a declaratiry amendment to the conftitution, the
aniwer mud be, thae the federal government is defdi.
tute of ail ivch authority.

And might it not be afced in turn, whether it is
not more probable, under ail tie circuinflances which
have been reddewed, that the authority fhuuld be
wih held by the cenltituticn, than that 1t fhou!d be
it to a vasgoe and violent copftrudtion; whillt fo
much paing were beftawed in enumerating other pow -
ere, and fo many lefs important powers are included
in the enumeration, .

Might it not be likewife sfzed, whether the anxi.
ons circumfpetion which diftated fo many peeniiar
Jimitetions on the genc.al authoiity, wouid be un.
Jikely to exampt the prefs aleogether frem that autho-
1it, I The peculiar megnitode of fome cf the powers
neceflarily committed to the federal government; the
" peculiar duration required for the funftions of fome
of "its departments ; the peculiar diftance of the feat
of its proceedings from the great body of its conftiru.
énts 3 and the peculiar difficulty of circulating sn
adeguate knowledge of them through sny other ¢han-
nel 3 will not thefe confiderations, fome or ather of
which produced other exceptions from the - powers of-
“ordinary g-vernments, all together, sccount for the
policy of binding the head of the federal government,
from touching the chanoel which slone can give effica-
¢y ta i refponfibility to its confittents; and of
‘leaving thofe wha adminifter it, to a remedy for :their
) inj{uid repptatiops, under the fame lsws, and in -the
" fime wribunals, which prote@ gheir- lives, their liber-
““des and their poperries? - —

""- But the gueftion docs not turn either on the wifdom
"&fthe conftitution, or on the policy which' gave rife
té_iu_giqﬁcuhr grganization. . It turns on the sfinsl

that a power over the prefs i clearly exclnded, from

the Humbet of . poers defegated to the tederal govern-
ment’. i . - TS

, JUI. Well may it be fiid that the ooconRitotional

\ power éxercifed. over: the prefs by the fedition s

ought mare than axy other 1o produte uriverfal alarm s

\becanfet is levelied sgainft- that rightof freely - ex.

“amining public charaflers .snd” mealures, snd of . fice-

_¢ommunication among the people -therébn,: which, has

. .ever, been'juftly deemed the only efictual guardisn of
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- ay happen,’ that either of thefe branches of the go.

-

2. Should it h;ppgn, as the conflitation fuppoies it.

vernment, may not have doly difcharged its trift ; it
3s natura) and proper, that acéording to the caule snd

degree of theirfaults, they ‘fhould be brought into

. contempt o difrepuge, and incur the batred of the

is the article eontain.’

-fcreened under the penalties of this aét.

c. . ;

P'os. Whether it has in sny cafe, happened, that
the proceedings of either, or sll of thafe branches,
cvinces fach a violation of duty as to juftify 3 con-
tempt, a difrepute oz hatred among the people, can
only be determined by s free examination thereof,
and 2 f{ree communication among the people there-
on,

4 Whenever it may have a@ually happened, that
proceedings of this fort are chargeable on all or either
ot the branches of the government, it is the duty as
weell 25 nght of intelligent and faithiul citizens, to
diculs and promulge them frecly as well ro—control

them by the cenforthip of the public opinion, as 1o 8nd demerits of the candidates fer

promote s remedy sccording to the rales of the con.
flitution. And ircannot be avoided, thar thefe who
are to apply the remedy mult feel in fome degree, a
coptempt or hatred againit the tran{grefiing perty.

5. Asthe aft was paffed on July 14, 1798, and is
to be in force unul March 3, 1801, it was of courle,
thar during its eontinuance, two eleftions of the en-
tire houfe of reprefentarives, an eledltion of two thirds
of the fenate, and an ele€tion of a prefident were to
take place.

_expoled tait, by. freé animadver

the contempt or hatred of the: Eé°pl=."Liz-;nn e
g 5 ony. ow : their t!m:

ters and condu&t, | Nog can there,be s doubsy if 1}
in pablicfrutt Be fhiclded, by pensl Iavis (romy i
Rrdlares of thy prefs, 24 may cxpole themia comyer:
of difscpute, o hatredy where ‘they.maytdetury:
that in cxs propgrtion,as they maydefesve 1o 1;;“
pofed, will be the certainty apd criminalify of gy, |
teat to expole them, and.cke:vigijance of profecut
and punilhiog it , nor a doubr, that a governipent 1}
intrenched o pepal Ratutes, sgainf the jult ang naty
c}t}'e&sr\of lﬁculpiblc:dmlniﬁradon. will eafly. "“
the re bility, which is eflentis] to ithfai g
chlrgep:lniu‘,dur;. T i ‘FC.flllh.fu]dl
Lect jt be recotle€ied, fafily,.
ing members of the pove.:ment,. conflitutes-m,

particularly the eflence of a free.and refponfible
vernment. ‘The value and efficac ¥

v i y of chis righ
> pends on the knowledge of the compzutiwe“ntn:i

A pudlic uai; o)

on the equal fre:dom, cunfequently, of eramicib.
afd difcutiing thele ierits and demerits of the . i’ﬁ

" dates refpe€tively. i has been feen that o nomber ,zg
important elections will take place whilft the 28 j, 3
furce 3 althougn it fhould not be captinue ;
the tzrm to which it is limitied, thould ghe
then, as s extremely probable in relation to fome b
olhﬂ_qf the branches of the government, 1o be ccf,
petitions between tiofe who are, and thofe who af
pot members of the government ; . what wijl be ¢

d .bejonfs
re happest:

67 That confrquently, doring all the ele@ions, js- Btuaions of the competitions 2 Not equal; bgm
tended by the conltitution to preferve the purity, or  the charaélers of the former will be covered. by 38 |
to purge the faulis of the adminiftration, the great *¢ {edition 2™ {rom animadverfions expofing themy J =
remedial rights of the people weie to be exercited, difrepute among the people ; whillt the laster mey th
and thz refponfibility of their public sgents 1o be expofed to the contempt aud hatred of the pi'

without 2 viclation of the aft.  What wil] be |
May it not be alked of every inteiligent friend to  fitaativn of the peopic ¥ Not free ;. becaufe they w
the Iiberties of kis country, whether the powers ex- be cumpclled to meke their elelicn between com
ercited in {uch sn aét as this, ought 0ot to preduce greas petitors, whole pretenfions they are ntl.pnmi;u

and univerfal alarm? Whether a rigid exceuticn of
fuch an aét, in time palt, would mor have repreflid
that infornration and communication among the peo-
pie, which is indifpenfable to the jult exercife of their
eleftoral righte ? and whether fuch sn 2&, if made
perpetual, and enforced: with rigour, would not in

_time o come, ¢ither deftroy our free fyftem ol go-

vernment, or prepare a convulfron that might prove
equally fatal to it ?

In antwer to tuch quellions, it hss been pleaded
that the writings and pubiications forbidden by the
act, are thole cniy which are (alfe and malicious, and
intended to detamve; and merit is claimed forthe
privilege zllowed to authors to juftify, by provieg
the truth of theiwr publications, and for the limuations
t> which the fentence of finc and imprifonment is fub-
jetled.

To thofs whn concurred in the #&, under the ex-
traordinary belief, that the option lay between the
pefiing of fuch an a&, sndleaving in force the com-
mon law of libels, which punifhes truth equally with
falfehood. and fubmits the fine and imprifonments to
the indifinit= difcretion of the eourt, the merit of
good imtentions ought furely not to be refufed. A
Jike merit may perhaps be due for the dilcontinutace
of the corperal punifement \which the ccmmon law alfo
leaves to the difcretion of the court.—~This merit of
snteatien, however, would have been grester, if the
feveral in(tizators had not been limited to fo fhort a
retiod ; and tbe apparent inconiiftercy would have
becn avoided, between juftifying the 18l at one time,
by contrefling it with the nigors cf the ccmmon law,
otherwife in force ; and at'another time by appealing’
to the nature of the crifiz, 23 requiring the temporary
rigour executed by the law, .

Burt whatever may have been the meritorious inten.
tions of sil or eny who contributed to the fedirirn
2&; a very few refle€tions will prove, that irs banetul
tendency is little diminithed by the privilege of

,givjngl in evidence the tyuth of the matter ‘contained
_in political writings. '

_objeds of the profecution thsn the fz8s themfelves; analogyiof réaf&nin‘g-h‘pgnclpﬁv:,

law, ;
meaping of the infiruprent s by which it has appeared, *

“the law - from'thé mere bubli;ation } vit-is manifelt- by 'v’dtgi'cu" 'Q"cgn‘fé!hjl‘ti; d\e‘ ﬂi{fly“?‘,_.

In the firlk place where fimple and naked fafts zlone
sre in queilivn, there is fuftcient ditficulty 1n fome

by the aft, equally to examine, to dilculs, and
afcertain.  Aud lrom both thefe fituations, will n
thofe in power derive an undue adrantage for- ccnf
tinuing themfeives in it which by impairirg 1hf
right of election, endangers the blefings of the gof
vernmert founded on it .

S; eaking ot the Slerty of the prefi, and the libiy
confeience, he proceeds to cbferve, ¢ that the prefideo
cliabiiined by the violation of the former of the
righte, may be fatal 10 the latter, appesrs to be deft
monitrable, by a compaiilon of the grounds cn whicH
they refpeétively reft 3 and trom the {cope of reafee
ing, by which the power vwer the former has bee
vindicated. -

Firf2. Both of thele rights, the liberty of e
fcrence, ana of the prefs, reft equally cn,the origin
ground of not being delegated by the copfliuticn,
confequently with-held ficm the government.  Ae
conltruétion thereforey that would auack this ong
fecurity for the one mult have the hike effeét on &
other,
 Secondly. They are both equally fecured by the fup
plement 0 the conititution ; being both included i
the {zme amendment, made at the {ame time, 10d 1§
the fame suthority, Any conitruftion or argcug
then which would turs ths smendment into a grefe
or acknowledgment of power®With refpeét o the prel
might be cqually spplied to the freedom =i 1t
ligion. " . )

Thirdly. If it be admitted that the extent of &
frecdom ot the prefs {ccured by the ariendment by &
be meatured by the ebmmon law on this fubjc&; b
fame authority may be reforted to for the flandilf
which is to fiz the extent of the ¢ free exercife ¢F
religicn.” It cannot be neceffary to fay whattinf
fandaid wou!d be; whether the commen law
taken foleiy as the unwritten, or as varied by the wid
ten, law of England, -5+ .

Fouwrthly. 1f the words and phrafes in the smeso-
ment, are tq be confidered 25 chofin with o fiudicd
diterimination, ‘whith yields an'argunient fora powtf
over the prufs,-tnder the limitation that its freelem)
be pot sbridged 3 ‘the fame argument refults from (be

cafes, and fufficient trovble and vexation in all, of -fame cosfideration, for a puwer over the exercilt of
meeting 2 profecntion from the government, wi h the - religlon, under the limitation that its freedom be p
tull and formal proof, neceffary in a court of law. prohibited. P

But, 1n the next place, it muft be obvious to the  For it congrefs may 'regilate the freedom dm
plaineit- minds, that cpinions, aud irferences, and ~prefs, provided zh:y'd_o“nci:, abridge itz becasle it ¥
coojetlural - abfervations, are-not only in many csfes -fard only, *¢° théy Mall not abridge it ;" snd it &t
infcparabie from the fa&s, -but may often be more-the fsid, = they fall- mike o léw zefpedling1t: e
that vongrels o1y
or may ¢jcn be aliogether abilraéled: from: particular regulare, and even abridge-the frée. exercife of !'hi-;
facks ; and that opinions and - inferences, <and conjec- ou 3 provided they do bat prakibit jt becasle ith [";:;
tural obleivations, caonot:be fubjefts of that kind of :only #¢ they: fhall-bovprohitit <t and it :?“‘I; -
proof which .appertaius to fals, before & court of ¢ -they rhall- mike ‘no" law ' regalatig,. Op, 80 ¥
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Again, it it no lefu obyious, that the dntens to-de. ~ 1 have extratied feeely frcm thefe able izd fngier
fame or bring into contempt or difrepute, or- hatred, * cusdtpuments becaufe 1 ¢onBider them'all Wqu?r
Which is made a condition of ‘the_offence: created by eftablifh thefe pobtiops 1" =4 = 7 0 “hi
the s s cannot prevent.its” pernicicus iofluence, on - 17-That' the ~expofition ~of ‘the” geperal phrtict ¥
the.freedum of ‘the‘prein.' For omitting the inquiry

5 their
how far the'malicé: of thé ingent, 'if’

a0 inference of. ~jullification’of ‘thealiest 1and " fedifion éls,

the conflitution, contended ‘for by gpn;rt'fs" il end
g foe-

ly impoffible: to- punifh the ‘intent. to: bring thofe reignty. . ¢ crsa T Bt B R AT
who adminifter the . government’ into .dil't:pguta- or ¥, © 5'3-7!1‘!\“ the nbﬂf’!‘f‘“‘ﬁ.‘rﬁ_;f s and lgcyhi'b}"i'!':-
sontempt, without firiking at the right of freely _dif.',fﬁlr_i:ﬁ',a'Eot;ioﬁd,l““ﬁ'Of;‘héﬂ“.“vl‘,’»l‘-"v-‘r’ﬁ??ﬁ;d
cufling public chariders and meafures - becsufe’ thofe' ‘t¥;. woild bé ¥

137 rioiforg “the gepyblica
who engpge in'fuch; dilcyfGons; xinl éxpe& and in. the'United Stares I{to & modarchy, ..
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pERE B TR ¥, _the United States 1010 & MONSICNYy, - oo St gamer
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