e d e

Pt = o w i a

[}
!

j
!
g.
!
:
>

of nations? I o, what nzceflity is there fora
pofitive Jaw to alcertain the:x\?“ ‘Ghe law of-ng-
tions is the law of reafon applied to;{tates, ard it
remmains. with the reafon of each particular fbate
to fay what is Jaw, This it can fay in no
other manper thau by its declarations.or its ppb.,
*lic'afts, The billin quefion
and the meature will be a public att of the body
politic. Itrefpedts ¢¢aliens,” and is afintence #c-
cording to the Jayw ot nations, and not the en:_xc"f-
ing of a' new law.. It s necellary that commifft-
cuers be appointed to difpole of the eftates of the
.condenwned, and, in.the miean time, that they,
haye a wariant, of wkich nature igtmys bill., It

is in.vain to fay, that thele men ought to have a

trual by: jury, and before the judges, for they are.

nat-Qt any.vicinage in this codntry, nor within frem ta apply, but it is certain that they do not tionsto afiitt the falling caufe ot their brethren.

the jurifdidion of the judges. e
.Fhe Senatar (for as he takes upon himpfelf that

title, we (hall confider him as.fuch)boldjy avers,

that the declaration of.the Britith king and par.
Yiament cquld not copvert the lawfu} and u(t'!fxfa-
ble refitance of thele colonics into «
«The very fuppedition of @ whole country being
in rebellion is a reonfrous abfurdity.,” Thisl
take to be a pleafant fatire on all thole who af-
fert with-much feeping earneftnefs what is feif-
evident.- ‘The. deglardtion of the Britith court
and- parliament could not change the nature of
onr . refitance,. and . mpke it rebellion, but it
could give us,to fee-thag- they confidered it as,
fuch, aud whea it fbould be in thsir power, they,
were difpofed to punifh- it accordingly. It is in-
deed abfurd to fuppofe,, that ¢ a whole ftate
can-be in rebellion;. tor rebellion is:the appofi-
tion of a part ta the fupremne authority,; and un-
lefs the whole can take Up arms aguinQ, atfelf,
the whole cannot be in rebellion. i his, proves
not any thing that I know ofy but the argu-
roent deduced from it, is, that as it .would be
wrong in the court of Britain to treat us as re-
bels, fo it would be wrong in us to treat the
Britih nation as tymnts. For though fome of
shem may be tyrannical enough in their condutt,
yet there are others of them who have gpod in-
tentions, and are ‘ unoffending members.”

‘The authority of Rutherforth sadduced as mak-.
He obferves under, head,
which the delegates omitted,
¢ That though an injury which is done by a na..

ing this diftinction.
¢ Thiwdly,”

tion is communicated to all the members of it,,
as far as this injury produces an obligation to
repair damages, yet the guilt of it, as it implies
a difpofition to do harm, is cenfined to the col-
Iective perlonof the nation, and to. thole. parti-
cular members of it, who have made it their own
a&t by their ipmediate and direét confent,” No-
thing is more true; for theugh'the, property of
every individual of the nation, even wormen and,
children, ® is anfwerable for the damages and
expences ot the war, and may -be applied for
that purpoie, whenever jt fhall be in the power
of the.injured ftyte, yet, as to what may beirm-

fed by the victors, as a punithment, it thall

»a levied on the.colle&ive body of the nation, or

the property of the criminals members fhall be
confifcated on that account. It will be timg
enough for us to make this diRintien in our
treatment, of ¢ criminal or unoffending mem-
%ers' of the Britith nation, when Jull repgration
fhall have been made for damages fultzined, ard
for the expences of the war. Until that fhall
have been done, we have, by the words of. Ru-
therforth, an undoubted right tq take the proper..
ty of Britifh fubjeéts, under what ever predica-
ment the owners are to be confidered. Pty

The Senator, quoting Ruthzrforth, who fpeaks.
of the property ot goods that are not to pafs until
the conclufion of the war, thinks he cannog mean,
¢ fuchgoods only taken fromtheenemy, asmay ex,
ceed the damages fuftained by the injured party.”™
But Rutherforth himfelf, towards the conclufion,
ot what he {fays under head * Thirdly,” exprefily
tells us, that he does mean fuch goods.. His
words are, ¢¢.I have here fpoken of the property
of all goods which are taken in war, as ultimate-
ly transierred by confent jn treaties of peace,
without having any regard to what is taken for
damages, or for current expences.” It then fols
%ows, that the author has not difcovered due
complaifance to Rutherforth, in afirming ¢ the
fuppofition to be inadmiffibie.in fa&t, ot courfe
#dle in theory, that the value of goods.taken
from the enemy may exceed the damages and
expences of the war incureed by the nation tak-
ing them, and confequently amount to more
than an equivalent for fuch damagst and expen-
ces.” But it mult either bave been,. that in
reading the beak, he has turned over tvo leaves
at'once, as a man may.very jnodcently do, and
fo mifled the paffage ; or that thromgh the whole
of this eflay, he 13 iromical, afid having.it in
view to ridicule grofs miakes, he has given us
ens on purpole. ]

® Vanel, L, I.¢. 19, 67. *
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1f it fhould Le faid,} that we cannot convert Marius and S‘z'lln be renewed; for thefe men
theproperty of the enemy to.our owa- we, until, profcribed. and fhed the blood of their fellow
thq qonclufion of the war, ot being dbla beford  citizens, bver whofe liberties they hnd trampled,
thiat time td: teH what are the ‘damaghs .and ex. but we fhould imitate otily whar was done by;
pences of it, and fo be in danger of taking more Harmodius and Ariftogiton, by whom thety.’
than - we .ought ta.t3key the.authar vw,}u?g,.rant Pififtratus, and thofe whom he bad aroyay
1y obvittas tHis“objectioh by dhfervlhy, tHAT ¢ n " him were putto ‘death, and to whofe memory,-
modern wars, this is never the.cafe; to write, . ftatues were greéted at Athens. * f
tHerefore, amd reafbn wpon a thing whith never: It it made-a queftion, ¢ what Britifh fubjegy
does happen, is an unprofitable wafte of time and  are to be deemed, wpon legal prusciples, aitensiy

aér, to fay the leaftof it . tifis fatd? The anlwer is, that, on.ths pring.,

« Allthe cafesadduced from Rutkerforth, and ples of common fenfe, all Britith fubjeéts areali,
his; peafoning .o them, feem to apply folely tg ens.  As to=their being in ¢ this ftate,” thatj,
g'xx{\ forcibly taken from the enemy ‘on the angther poinf. It isto ve dreaded that thereare
high feas, or duridig inrvads made inty thieir ter- too-many amopgft us who confidsr themfelves ay
ritary,, &c.” ‘T'fe, cafes and the reafoning may  Britilli {ubjetts, writfng and (pzaking on all occa.

apply. ‘Io me indeed they do not feem to apply, . It ifagsim atked, amongft other things, « j,
But were it'even fo, furely no mam can fer_ipul{y the acceptance of a pention trom the King cf
mean to fuppore an argument by ‘the reafoning Grear-Briain, &vt. to render the penfioaern
ot an;author, whick may only «“ fesmto apply.” " Briti/b fubjedl;, and alien eremics ? 1t fo they

What Rutherforth only jeemed to fay, Vattell, would be punifhed for the want ot forefight,” |
in.the opinjon ot the Senator, fpeaks tully out,” think ‘l'u, inafmuch as it has been the ground
tor be talks of ¢¢ lands poflefled by forsgguersin of thejr conduét; for coujd they have forgeen
an enemy’s countiy.”” biit as b{' foreigners lie  that the arms of'the fttates woula prevail, it i
means ¢ neutral ftrangers,” fuch as'the Putcli probable, that inltead of cffering their fervices
or the Danes age to us, it does not even ¢ feern to the king of Gueat.Britaing. 8¢y would haye
to. apply™ to Britifh fubje&s. Vattell proceecs, cffered them to the congrets; and it they had
and obferves, that ¢ he wha declares war does not drawn pay in the mean time, Jyet they
not confifcate the immoveable goods poflefled’in  would. have faved their lands, which perhags
his’ country by his eneny’s fubjeéts; permitting. would have been much better.” As to ¢ the not
them 1o, purchafe, and poffefs thefe goods, be kas i coming ‘into this, or fome one ‘of the Unitd
this refpedd, admitted ‘thes into’ ghe mumbir of bis States, before a'particular’day, &c.” that ¢ pa.
Jfubjedi'; but the income may be fequefiered, &c.” ticular day™ is, «ccording to the law of realon
"The. intermediate fentence of this . paragraph, the firtt diy of the war. For as no one, con§it.
which the gentleman. judicioufly omitted, exz- ent with his obligations to the fociety of which
plains the matter; fhewing us,. that- this indul- leis a member, can remain’an‘ina&ive fpeRatcr
gecce extends to thofe of the enemy’s fubjeéts when it is engaged in war, fo the firlt hofilities
who continue to refidé in the ccuntry, and con- ccmmenced againit’ his country, js' a fignal for
cegning whom there can be a prefunption, that liiin to réturn, If he fhall be abfent -after thi;
they are {ubjects, But, as to thole who have time, and-afterwards appear, it will remain, not
departed, aud mixed with their friends in the with the judges, but with'the fupieme authority
territory of the enemry, there is no fuch indui- of tie ft«te, to admit or 1eject his apology, As
gerce granted, becaufe no fuch prefuraption can to thote who bave withdrawa after the com.
be formed. mencement’ of the war, without the confent of

¢« The quottion,” therefore, ¢¢ from Vattell the pubiic body, they are ¢ nfidered as nolon.
difcovers' nothing to the purpole; neverthele(s, ger members ®, but, by thelaw of reafon, hare
the Senator goes on to obferve, that * to judge torfeited their property, having violated thag
from the pafiage cited fram Vattell, there doms condition on which they orizinally held it, whica
not _a%’pnr to be any treaty, by which the above was the mutua) defence and prefervatien of the
defcribed property is fecured to  individuals' commonwealth, Vattell calis them ¢ infameus
amengthe feveral nations of Kurops; fich indi- deferters which the ftate has a rignt to punifh .
viduals. owe the prefervation of fuch pioperty to verely,”” t+ ‘1 here is therefore no neceffity tera
the w/age and cufforg merely of thefe nations, and Jaw declaring fuch departure unlawful,” for i
not to any particiar or {pecidl treaty.” ¢ Ufage, is originally underftood to be 15, and the very
or cuftom,” is that which gradually asd infen(i- contitution of fociery explains it. Should any
bly takes place batween natibns by mmutwal canfent 5 aét of the body politic announce this, it woull
And indeed ghis more. than ‘¢ fpecial treaty! is' bae.no ¢ retro(pective’ law, but, a freth promu.
the rule of condudy, to all nationsTin, their treat- gatior of what had been law, and a bill to difpols
ment of each other, It is kngwn that every. of their effcéls, if they had lett any, operiting
outrage fhall be retributed, and it becomes thic as we lave faid before, in the nature of a war-
general interelt, and’ bence the general practice. rant, to commiffioners appointed, for that pur
_of maticns to foften their conduét to each other. pofe. If any fubfiling law of this ftate has beid
But where a nation departs from this hymanity, <t to fuch, thagon returning before a cermin
and, inftead of making war like men, makes day they fhall enjoy their poficflions, it is unjud
war like devils, it becomes neceflary toturn'ths to ourfelves, an tgough’if cannot e prevented
lap of nations, which is the law of réalon, idits that thole'who have returned may take the bece.
full rigour on tbgm, to b_ngrg‘themtgg 5 ifpofs fit ‘of it, yet if behqoves thatit be repealeds
fible, to a mora civilized ‘practice, Noghi : as’ 3

‘ Noghing but fogn as poflible. The bill in queftion beingaa
the, experience, of a Qmilac_treatmept ta that aét of as high authority as taar by ywhich thelaw
which bas been, given angd,intended, cap sfiéét  was, conftituted, will ‘b¢ a virtual repeal ofit,
this, It may be well enough in cqmmon life, It.indeed qught td be repealed, and’ we havea
to talk of inild treatment to honeft mén who are right, not only to take away the property of
our ncighbours, and whofe ¢¢ cufom” or praftice thefs ¢ abfentecs’ of whom the Senator fpeks,
it is to adjuft, wizh as fittle bitternefs 2 poffible, huyt if, at any time hereaftér they’ fhall coze
the differgnces that, fram the nature of toeir af- within our power, to ¢ punifli then as deferts
fairs, will apavoidably arife between ;them ; hut er . Npr will this' be thod¥ht hard, if we
to hold out the like thaatment ta robbers, . c@llider, that the angel of God himfelf enjoins
derers, and cut-tbroats, would be the reafhie ¢ Hebrews to curfe the family of ¢ Mercz®
way to encourage-them, and.to £ill the edrth with Were' alfent in the conteft; and fome
blood-fhed,” Itthe conduét and intention of the 8 ‘afterwards, amongft the fame nation, ia
Britith naticn, as evinced by theig declaration, the civil war with the tribe of Benjamin, the,
ought to be the meafure of our, conduét to.them, wholelcanton of Jabeth Gilead was put 1o the
which is certainly the cafe, there will be nothing Gvord ¢¢becaufe they came not to the battle.”
morg jutt, than what, accordingto ¢ Ruther-  The Senator fuppefss, that to\confifcate the
ford,™ is warranted by ¢ the law of nature,” to property of ¢¢ abfentees,” who mefely refided i
mnake flaves of thole who fkall fall into ‘our.h;and_s‘ the ¢nemy’s country during 'u]?o[meﬁ, o jg nct
t by way of reparation for damages,” if their * confonant to the principles, either of naturalct
prqperty f{uffice not for this purpofe. Nay, as cominéa law.” We have thewn that it is ¢ co-
their praice has been to ftarve our prifoners, fodant to the principles of natusal law,” asdal
to .murder in gold. blood, &z. and 33 by their who know that the feudal {ylfein, which is tie
law,. which they, have ¢ declared™ fralf beexes ground of the common Jaw, made the ostho
cuted oa us, as fac as they thall have. it in their feaity and fervice in’ war, ‘peciiliarly abors el
power, .we are Jiableto lofe, not only. our pro- others, the condition'of holding Janded propert]
perty, but our Jives alfo, it. would be jultifiable will not dopbt that the gommoan Jaw, abore a
in us to retaliate, by putting to death the more others, enjoins this fervice, and if any onz .
criminal .amaongft them, tha is, ¢ in the pre- chule to underffand this beyond a doudt, *HEE"
{ent caufe,” the syrant himflf, and thofe, *“ for fhall ref¢r him to lovd Hardwick on fines a0

infance,” who %t by approvipg, and engaging id forfeitures. Asto the trial of thefc men, bot,

for it in partiament, oF Yy carsyingit on in pers lay hold: upon them ? How fhall we

fon, bave made thp guilt, properly their own,” againft them as fubjefts, when they arg no fod
1€ we do nat execute juftice to this extent, with
regard ta any of therg whao, fhall fal] within our
power, it will be gwing to_Qur clemency, not to
their defert.  Nor would evea then the fcenss of
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+.Vattell L. 1.C. 19, § 220.
[ Vatte'l, ibidem. -
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