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crown, by voting for itin:parliament, or by ~ The quotation from Vattell difcovers, what

the

canying iton in perfon, Liave made the guilt pre. is the prefant, approved, and gereral prallice of
perly tbair ewn. That the whale Biitith nation is all the civilized nations of Europe, with refpe&

8 olved in this guilt, ‘is evident from this to moveuble or immoveable private progperty,
:ﬁi:.r:,:;t)ance.that itsgﬁlﬂlrad'mg‘ci!y, and if I owned by the fubjedts of a Rate at war with
am not miftaken, fome others, and:a great num. anothgr Itate, An}i ‘here I cannot refrain from
ber of individuals difperfed throughout theifland, repeating the queftion which wasafked by the fe-
have pablickly expre ed their difapprobation and nate, whether we would not wifh to follow, in
ahborrence of this war, and of t1he meafures whngh this p:lr'txcul:\r, the cxample_ of the l_i\'lrope:m na.
Jed tg it 1f any of thefe thould have property in ‘tions, 'rather than that of the piratical ftates of
this fate, would it be gencrous, woul«%{ be jult Barbary? The queftion was eropcr and perti-
to cenfifcate it, on the two erroncous pinciples nent, But'rennains ananfwered,
4 reparalicn ¢f dameges, and its belowging to aliens 7 It may be faid, inde=d, thatthere is no compatt
The feelings of every unprejudicesd man ‘muit re. or treaty between ghcfe l{atgs and Grea_t-umgm,
yolt at the thought. and thetefore we are left to govern ourfelves fole-
All the cafes adduced fiom Rutherforth, and ly by tlie law of nations, To judge trom the
bis realoning on then, icem to apply folely to paflage cited from Vattell, there does not appear
oods farcibly taken from the cnemy on the hizh to be any treaty by which the above defcribed
?:n. or during inroads iade Into their terii- Propertyas fev.jurcd to mdxv:dl_n!s_ar_nongthe {eve-
tory, acd not to goods, mcveable or imniove- ral nations of Europe ; fuch individuals owe the
able, which may happen to lie within the coun- }‘fefmmm.vf fuch lpro;w:}'ty to the vfage or
try of the injured, and Le pofiesled by fome of cuRom Merely of thofe pations, and not to any
tte members of the injuring nation. Lven the p:}'trculart?r fge.cml'xreaty; a cuflom which does
s tzken from the enemy (y firce, arc not them honour, and is inore conformable to the
wri&ly the property of the capwr,_i till a peace penwine [’pmg otthe law of nations, than that ri-
is cencluded with the nation from the fubjects of gour which iy infilted on by the delegatcs_. 1€
which they were taken; ¢ of they, fays Ruthuer. Wwe are to govern ourfelves tolely by the rigour
forth, ¢r as equivalent fer them, freuld ret be de- of that law in one mﬂgnce, why notin all? this,
mazded, they become our oxen by the lacst compint of 4t leait, would be acting confittently; and were
st nation.””  Nor is tiis obiervaiion ¢to bere- weto act up to the fuppofed rigoar of that law
frited to, and undeiftood ot fuch gonds enly, in all cales, to preferve contiftency, we muft make
taken from the enemy, as may cxce-d the da- flaves o the Britifh prifoners of war: For Ru.
mages fuftained by the injured party for tidl a thertorth obferves, ¢ the law of nature will alfow
ce is concluded, it cannot be known whether thoie who are prifoners to be made flaves by the
satisfattion will not be made by the aggreficr nation which rakes them,™ by way ot reparation
for the damages dene, and confequently 1t can. for damuges done; ‘“ In Europe, indecd, pritoners
nct be determined befoie that event, whetier Of warare not flaves, but their flavery is prevented
the goods taken—during the war will be more by the law of each particular nation, and not by
than equivalent or not, to thofe damages. Be any aw which ail the nations of Europs have a-
fides, the fuppofition is inackmiflit.c: in fa&, of greedtoettaninthamong themfelves as the common
courfe idle 1n theory, that tut value or the ruls ot their conduét-towards one another. The
goods taken from the enemy may exceed the civil law of each particular nation does nat allow
damages and expences of the war incu:red by of flavery.” But the civil law of ail, or of moft of
the nation taking them, and confequently amount  thel® United States, allows of flavery, and there-
to more thaw &n equivalknt for fuch damages and fore, 1t we aét up to this mifconceived rigour
expences. In modern wars this is never the 0( the law O_f nations, and in COlll()l‘lnllly to the
cafe; to write thercfore, and reajon upona thing {ubtie restoning, founded on a reparation of da-
which never does happen, is an unprofitable nagess 10 much relied on by thte delegates, we
wafte of tineand paper, to {1y the leait of it, m¥y make (lavés of the Bridih prifoners of war,
The cbligation on the injuring nation to repair The right, however, has been prudently waved,
the damages it has done, and the right the in- becaule the exercile of it would lead to thofe
jured nation hath of deing i (:It jultice by horrors and cruelties, fo jultly condemned by
force of arms, in cafe this juit fatisfa&ion thould realon and humanity. It would neither be fate
be denied, velt-a temmporary preperty in the captors Of honourable to 1his ftate to be inftrumental in
of the goods taken from the encmny withholding renewing, fome of thofe dreadful fcenes which
fuch fatisfaétion j but this propsrty is not cem: difgrace ta¢ timesot Marius and Sylla ; confitca-
Jleat and entire, till the real amount of the da- tions were a part of their cruel lyl'tem; 1 hope
mages can be afcertained ; the expences of the they never will bea part of ours, in the extent
war being a part of thofe damages, as théfe can. contended for by the delegates, A confifeation
not be finally liquidated before the end of the Oof Britifh property, on their principles, if fol .
war, and it cannot be known until that period, lowed by no other bad confequences, would pro.
whether the enemy may not make fone com- babiy dufule through the Britith nation a greater
peniation for the Jofles it hath brought on the rancour, and a much more general fpirit for
ijured nation by an unjuft war, the capt:rs are :gmrl:u:lngu:h: war, than wbat at prefent appéars
% be eftecemed, until peace, rather as the pre- Al it '
caricus poﬂ"eﬂ'o::s than pth-: t;ue and lawful o,;vn- at v"vhat.l_ir_mfh (up;eQ: are to be deemed,
ers of the goods taken by force, during hoftili- spdn lLegal principles, aliens in this ftate? Thele
ties; and the goods fo taken ought to be confi- aré not yét d cértained, tho’ afcertained the
dered rather as pledges in-the hands of the cap- muft be, Beforé we can poffibly feize and confii-
tors, during the war, than as their aljelute prd- cte the property of fuck, upon the foundation
serty. But that the reader may judge tor hims of its belonging to aliens, and glien enemies. Is the
21f, I (Ball give that:author’s own words, ccéptance of a penfion from the king of Great-
« This opinion, that ali gosds which ave taken ~ Britain, the not coming into this, or fome one
in war are not firi@ly our oiin by aky léw of the United States, before a particular day,
of nations, till peace is concluded, “thdt is, till and not réema‘ning in fom.e_one of thole ftates,
ferne confent, eithrr exprefs or facit, his made from that time, to the prefent, to rgnder the
them our own by the law of nature, fe¢ms to the pcnﬁon'_:r_'. and the perfons not coming. over,
general opinion of mankind, in refpect ot im- and icfiding as aforefaid, Britifd fubjelds, and
moveable goods; fuch as fottified towns which &fiza €nemies P 1f fo, they would be punithed for
bave been 1aken, or provirces which have been the whint of forefight ; for furely the deprivation,
everrun in war. ‘The captors are -looked npon, ofa natural, _and valuable privilege, is a [evere
vhillt the war lafls, to Le only in poffeffion of purifhmént. 1s the departure from this ftate on
them, and though this poffeflion may help them or ﬁt_\ge a certain day, the 14th of Auguft 1775,
to make a better barpain for themftlves in a for inftance, when there was no law declaring
(r:‘:ty of pezee than they could do othédrwift, fuch ;deparmrc.u'nlawfyl, to make the perfons,
yet the property which they have in things of this fo departing, Britiy fubje8iand aliens ? A IIK
fort is deemed to be ‘prrcarions, till a treaty of declaring tnem fo, would be retrofpeétive, an
peace has afcertained and eftablithed it. Itis confcqgcnlly, contrary, to our _bxl_l pf rights:
wital in treaties of peace to-mention fuch im. and ynthout fuch a law, the md‘lv.lduzh_ laft
moveable goods particularly, and the captars, if mentioned, could mot bedeemed Britith fubjetts,
they acquwe property in thum, acquire it by and alieny; they have not been deemed fuch
®peefs confent., We may therefore: reafonably hitherto, becaufe there is a fubfitting law, con.
tan:{;xde, that the property which thEcapreYs fidering them as our pwn fub]c&:, and tribly
bavein all moveadls good: taken in waf, is like- taXing fome of themy as fucb. 'Lhe abfentees
Ye arquired -in tke fame mammer. The only from this ftate, who fiave taken up arms agalmlt
:'iﬂgmncu is, that immoveahle-goods ara gemeral. us, or done any other a&, to fubjeét themitlves
ly of the moft impartance, are sx tAe banas of the to our, treafon’ law, may be dealt with, in the
public, and can readily be returned; whilt ‘manner already pointed out, and their property,
meveadle goeds are’ of 1éfs confequence, are in thould they be\g%qnd guilty on tryal, orhbe‘{mt-
prtivate bands, and becaufe they bavéeithér been Jawed, will he_ c .r)_ﬁfczted to the ufe of the baetec.
<onfumed, or havé not been képt'togethe?, can- Mord than this; °tis apprehended, has nat e n
not be returned fo readily, For this reafon, done by any ftate in the union, notwithftanding
whilkt the property in the former is adjufted by the pofitive affertion to the contrary by the'dc-
#xfr1fi cexjext, the property in the /atter is left to legates. No _cgyﬁfcanqu; of Britifd ptopel;_tyl.‘ a{s
Pafi ffom the original owners to thé captors by Juch, hat, 1béliéve, taken place in any of thefe
tacit confens,™ ~  ‘ftrtes; what property has been confifcated bé.

longed to the difaffelted refugees, who were
confidered as traiters to their countiy ; but the
bill tor confifcating Brit'th property, within this
ftate, rejected by the fenate, confilcated that
. property, on the prineiple of its :‘elonging to
Britifh fubjelds, and aliens, and not as the proper-
ty ot traztcrs. 1f mere refidence in the enemy's
country, or any ore of theabove recited incidents
or predicaments, is to conRtitute the 1fi ‘ents
Brutifb fgbjecisy and alien enemies, what court is
to try the perfons guilty of, or taling under,
any of tho'e predicaments? What time is to be
alloaed, and what evidence admitted, tor the
proof of the offence and eftablithinent of the
fatts 2 As we were forinerly all one people, born
under the {ame allegiance, due to one and the
fame fovereign, and capabie of acquiring and
ho ding property in every part of the Brit.th de-
minions, if mere refidence in the enemny’s coun-
try is to conttitute the refidents Brutish jubjells
and alien enemies, it {eems but :ea.onanie, that
this ftate thou'd have iffued a proclamation, or-
deiing ali, who might have property within it,
or chufing to become members of it, to repair
hither by a fixed day, allow:ng a reatunable time,
and announcing the coniequences of not comply-
ing with the fummons. s no fuch proclamation
was iffued, to pats a law, declaring the perions
under any of the predica nents alreaiy mention-
ed, Brity/b fubjzcls and alien enerzies, and in {0 do-
ing to ftrip them of tue virthright of natural
born fubjeéts, is not conivpant to the princi-
ples either ot natural or common law., All
Britith fubjedts, born before the deciaration of
independence in-any part of the Britith domi-
nions, arc nutural born fubjeéds, and contequently
cannot Lz aliens 1o eacs gt er, and cai not be di.
vefted, by «ét ot allembly, ot that natural inHe-
rent, and indelible charafter. ¢ For tho' it bLe
faid (fee 2d Ventries 6) that an a¢t of pariiament
may do any thing, that mutt be underitood as to
civil things, which are but tlie creatures ot men,
therefore may be altered, and diipofed of, at the
will ot the fupreme authority : but naturai things
are not with:n its power, for an aét of par.iament
cannot make a man to be burn in any other
place than where Le was really born;™ and con.
fequently cannot make a man ceae to be a
natural born fubjet who really isone; buta
natural born fuje€t cannot be an aiien, there.
fore an aét of afembly cannot make an alien.
‘I'he meflages, indeed, of the d#egates, and the
preamble to the rejected viil affert, that by the
declaration of independence, ali Britifh jubjeéls
became aliens in this ftate, and the Britifh na-
tion being at war with us, alien enemies, and
therefore incapable of holding any property with.
in this ftate.  Although I have but little know-
ledge of the law, yet will I venture to pro-
nounce, the delegates lizve in this point mif-
taken the law. \ﬁxil: the duchies ot Normandy,
Guienne, Anjou, and Britain, were under the
attual obedience of the kings of England, per-
fons born within thofe duchies, according to
lord Coke, (fre Calvin's cale) ¢ could inherit
within the realm of England, as avell as Engiifb-
men, becaufe, fays that great lawyer, they avere
ander one Allegiance, due to éne fovercign.”” It was
determined 1n the fame cafe, that the ante-nati
in Scotland, that is, verfons burn there before
the acceflion of king James the firft to the crown
of England, rem.ined alicns as to the crown of
England, becaute, as my lord Coke obfsrves,
¢ they were born when there were jeveral kings
of the feveral kingdoms, and the unmiting of
the kingdoms by defcent fubfequent, cannot
make him a fubjeét to that crown to which
he was an.alien at the time of his birth; fo
albeit, the kingdoms (England and Scotland)
fhould by defcent be divided and governed by
feveral kings, yet it was refolved, that all thofe,
that aere barn under one natxral obediexcey wbild
the realms awere wnited under one fovéveign, fbould
remain natural born fubjells, and mo aliens; for
that nataralization die and wefled by birth-right,
cannot by any feparation of the crowns afterwards,
be taken away 5 nor be, that awas by judgment of
law & natural futjell, at the time of bis birth, be-
come an alien by fuck matter ex poft fable.”
Whenever therefore, a kingdom, common-
wealth, or an empire, comes to be divided into
two, or mors feparate and independent fates
(whether the feparation Le made by the defcent
of the crown to different perfons, or by acivil
and public war, as in our cafe, is immaterial)
1 fhould apprehend the (xme law ought to ob-
tain; for where there is the fame reafon, there
the law fhould be the fame. Wherefore, as both
the Britith and Americans, born before the de-
claration of independence took place, avere under
one allegiance, due to the fame jovereign, nesne of
thofe can be confidered as aliens, either in Great-
Britain, or in this ftate, but may inherit within
the feveral countries as the natural botn fubje@’
of beth, and may fue in the refpective courts of
eithér, to recover their debts, linds ard tene-
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