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ocket, no doubt he had naturally a right to fx and
afcertain the fees of his officers; furely the kin
might give and grdst his own property to avkom, an
--a= in what propartian he.pleafed. - But when this_mode of
defraying tie cnarges and expences of- office, refulting

v

from the publick #dminiftration of juftice; had’declin. .

nd fees were exafted of the fuhject n lieu of it,
:ﬁi’laright in the king ro ratg/and eftabiiR the fees of
e ceafed and determine 2 X ot
o::: and grant the pr(;pcrtly ?f his fubjets to .wkom
in what propgrtign he pieafess - o
a.n;i{;r:l obf-ree,; that it hath been objelted againft
the piociamation, that it doth eftablify a tax upon the
people; this you deny, 3nd*contend, that fees and
~ gaxes are two very different things—In fucrport of
the objetion againft the proclamation, lord €
obfervations on the flatute:de tailagio ndn concedendo
were adduced; afthough it was incuribent on thofe.
who maintain the afi:mative, to prove their propofi-
tion, yet after authority had been brought as proof,
it was equally incumbent on you t& thew fome defett
§n that authority ; you have taken 3_fhort way, by
denying the propofition without taking any notice of
the authority adduged in fupport of it, But fees, you
- " fay, are not taxes, becagfe ¢ ihe right to demand
the,m may evidently exift prior to the rate or re .ula-
“tign of the quantum;" fo has every pgbhck creditor,
before the rate to raife a-tax, wheretrith to_pay hirm,
§s fet, arighttobe fati:fied for his fervices performed for
the p\'xhlick,axid in very mny inftances before the §uan-
tymdueto him isafcertained—=Itis not the rggi,ytqfc ther
the officer or publick creditor, which ¢reates the tax,
rating_on the fabjeét—But fees you fay ¢ may
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jgi hfift exc ufive of any legiflative authérity
:gligx;xnpat:te'e:norf;rggt them, which is effentidl to taxa.
tion."" Do you mean, Sir, that atL fees may origi-
nate ? &¢. if you do, be pleafed.tg adduce your ?rouf.»
If you medn that fome fees may originate, &c. be
leafed t6 point thems outy and the authority by which
gpheyma originatéand fubfift; your pofition may perhaps
then ftald harmliéfs enough=»Fees, you fay, are ¢ cops

ttitutionally and properly rateable only by the fame of

: Jity that eftablifited the office and appointed
‘:ll‘:: ;‘é':::r.“y The aflertion ig pofitive enough, hut
" wants proof. But taxesy you fay, are ‘¢ certain pore
tions of property which individuals .pag.m!o tbe ha
of the puglic&' for the publick's fervices.”” Intd' whofe
bands gertain portions of property are paid makes no
conftituent difference; the tonfage is not the lefs a
" qax, or a lefs grievous one, betaufe paid into the
i hm’dg of the proprietort for bis own private ufe; nor
- would it bey -if paid info the hands of any officer, or
B. 3 mere private perfon for his own private uft,
either for pyblick fervices of for nothing at all—Fees
you fay, are «c certain réwardl, which the officer is en
t):1ed to of fime ihdiwiduals, to his own or anothers pri-
) va‘tc ufe*—You might Have faid of every individual for
whom fervices are done in -the-execution .of office.
The ufe moncy m1y be applied to after receipt from
the fubject makes' no difference, in one {enfe the mo-
ney paid-to an officer as feermAy be faid to be pald for
Tt Co

Loxs the fupport of publick offices necef-
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fa’ry for the adminitraionof juftice;—and-in-thle light —fses, for-that is-a-tallag

Gery genteel alaries ave contenc:d for. The mone

colleted from the fubject by any kind of tax, and dif-

tributed to the foldier or other fervant of the publick,

1o his—hands, is-ag much hil property  are within his idea, ne2v fees, there muft-be-an-end of -
xh:'r‘\;:_ecezm:f fgce, when received” is thit of thé —the queftion. Were they or were they not then with.- .

. wha receives ity and in  this fenfe may be

:ﬁ;::‘l;; a1 to be fat his private ufe. It makes no dif-
{gxcnce to the fubject, nor makes it be,  or ceafe Yo be,

-~ -3 tax, whether the money gocs .immediately to the
:ﬁice; or paffes thriough intermediate hands to reach
him; whether the officer is intitled to the whole with-

divi to a partonly on -diftribution——{up—
°g;,dt'§;ﬁ;:$p?ral once made By the upper houfe had®

: sakcn effe&, and the fecretary, commiffary, and judges

of the land oﬁ‘t:e had each been allowed a: certain

yearly falary to be paid by the publick, andthe fees

d been colleited by the officers of the-
e mo&ig;‘ix“mhatic one ftock ot fund,-out of which ¢o -
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payment by dittiefs or execution, we prefume, you
will riot deny, refts in the legiflature only, If the -
dittrefs or execution to enforce payment is an infallible
mark off taxes, then diftrefs or ex:ciition ot both be-

ing generally given by the adts; which reguidted fees,

to enfurce” paymient of themn, they aré trom thence
roved properly taxes. Thit a quantum meruit lies
Fo'r an officer,, on which he may recover a juit fatis-
faltion to be afcertained by a jury for his fervices,
hath always been admitted, but concludes nothing
for you to the point in queftion—the right to a compen-
ation was never contended to be a TAX, but tbe rating
and eflablifhing fees by legal authority clofes the mouth
of the party as to the quantum, preciudes all conteft
about it, and a fee thus rated is effectually and effen-
tially a tax-—you mzintain that fees are not. taxes, we
friaintain that the very fees rated and cftablifhed by the
proclamationare taXes ; yuu Have adduced your reafons
why fees are pot taxes, we have run into fome prolixi-
ty to fhew they are ; we are not difputing ahout avdrds
but things. Fees are tallages, taxes, burthins, or

- ¢kargei—1If they are either of chefe, it muft (tand agreed

on all hands, that the ratingand eftab!ithment of them
belongs properly to the legiflatureonly, and ifluing the
ro¢lamation was an illegal affumption of power—Let us
then fee, whofe reafoning is beit fupporied by legal
agthority ; the ftatute de tallagio non concedendo,
fpeaking as antient (tatutes frequently do.in the perfon.
of the Ring, fays ¢ nidlum tallagium vel auxilium, &c."”
On which my lord Coke oblerves, ¢* thefe words are
plain without any fcruple, abfolute without any faving.
And this is as much as tofay, that no fubfidy, tafk,
tenth, fifteenth, impofition or other aid or charge
whatfoever; fhall by the king or his heirs,  be put or
Ievied without the common council of the realm; that
is to fay, by grant and common affent in parliament.
Within this act are all new offices erefted with ncw
fees, or old cfices awith neww fees, for that is a tallage
put upon thé fubject, which cannot be done without
common affent by act of parliament, &c. fo all tal-
lages, burthens or charges put upow the fubject by the
king, either to or for the kmg, or to or for asy fubjed
by the king's letters patents, or other commandment
or order, -are prohibited by this act; unlels it be by
¢ommon confent of parliament. And note that the
words are in the disjunétive, (ponatur feu levetur) fo as
if it be fer by the King, altho® it be not levied by bim,
but by a fubjed, as it was in the cafes abovefaid, it is
‘within the ,pmiview of this ftatute..”” . Pray Sir, does
Iord Coke fet up the unfubftantial diftin@ions, which
you do 7 does he xot exprefsly fay, that all impofitions
and charges whatfoever are within the ftatute ; " that
all tallages, Burthens or charges put upon the fubject
by, the king, either to or for the king, or t0 o1 for any
fu£jzﬂ,' by the Kking's letters patent, or other comw
mandment or order, are prohibited by that aét, unlefs
ft-be by common confent of parliament? and more,
that if it be /a7 by the king, althougl it be not Lwied
by-imt;—but by a fudjed¢ it is within the purview of
the ftatute—nay does he not conclude to the very
point in thefe words, ¢ within this (tatutc are all new
offices erefted—with Tiew fees, or ok offices wil

-

be affc&ed by it-;'; and ta gi\;e it ia evidence ¢

0 majn.
$ claip

»
e °f yoyr
nd myf 17
of your poj;.
CBiIven in ey;.

tain the attions of an cflicer or eftahlith b
would certainly a_ﬂ'eéf them, To fuppoit on
pofidions,” you fee; the proclamation may
given in evidénce’; to fuppait another
tions, the proclamation muft not, cansnot b
dence, Was ever maa o bgwildeied ! prerogatiye, g
will hardly be benefited by fuch an advacare, e, Sir,
You bave-been-very-full-in—your-oxplanation of the
paragraph quoted by you from the charter; apq
molt fincerely coincide with you in the affertign tl:e
prerogative by its ardinances ¢ cannot oblige '[,;,,st
¢ charge, or take away, the tight or inlcu&'gf a~n. .
¢¢ perfon or perfons, of or in member, life, fieebo,f’
¢ goods or ¢hattels,”  We further agree with ‘;'.
that this reftriftion at the clofe of the 93,-,54 ';'.
¢ would have been implied by Jaw, had | Pk
¢ inferted 3 interted, we prefume, to prevent mif.

- conltiu&tion from an ignorance of the law and conttit

tion. You feem to forget that you have maintainey:
that the authority to rate and regulate the .fees of o'
fice, is conftitutionally in the proprietary or Lis gov;
nor, by proclamation. Are not the fees of gfice,
which come out of the pockets of the peop'e, :pu;
of their goods and chattels ? .and if the autharity 15
rate and regulate them is copftitutionally, in the pto-
prietary or his governor, dQ you not in fubverfion of
the charter inveft his lordfhip with a preroganyer,
¢ ablige, bind, charge and take away the right an
¢ intercft of the fubjeft in liis goods and chauejs»
But you fay, the payment of the fecs conﬂitutiOmlry

_rated and regulated by the procldmation, is option]

qnly in the people. To contend, that a conflituticny
power exifts to rate and regulate the fees of cffice

- proclamation, and in the next bréath to contend, thy

the exercife of fuch conftitutioral power in the rati

and regulating of the fees cannot bind oraffeét the Peoe
ple, is a flat contradittion, and an abfurdity in term;,
Obedience is due to the exercife of every conftitutics]
power, and ¢ Obedienge is an empty name, 1f ese

¢ individual has a right’to decide how far he himfef
¢ fhall obey.” Whatever is legal prerogative, is s
law of the land, and every law carries with it an obli,
gation upon the fubjeét, ¢ In the exertion of thfy
s¢ prerogatives, faith judge Blackftone, which the Lw
¢ gives him, the the king is irreffiible and abfalute, x.
¢ cording to theforms of the conttitution.” " The pu.
rogatives of the crown thrcugh the medium of o
charter you communicate to the lord proprietary, If
then his lordfhip or his governor by virtue of a iegd

* prerogative, can conﬂitutiqnall‘y rate and regulate tia

7

fees ot office, he is in the exertion of fuch prerogatie
irreflible and abfolnte, and the people muft be afedd,
bound and concluded by it. - When therefore youafim
the proclamation in queftion to be a conftitutional e«
ertion of legal prerogative, your aflertion that is
payment of fees rated and eftablifheft-by it, is optioed
yn the people, becomes repugnant and abfurd. Wher.
fore as the proclamation ismaintained to be an exercis
of legal prerogative, and every exertion of legal pre
rogative is.compulfory upon the people; as it rites
rulates the—feesof office;—and the fees of of

§t-upon-tie fubjedt, which
cannot be done without common affent by aét of par-
liamént
aiid the fees rated and eitablithed by the proclamation,

in his idea, new fees? “you bave faid nothing on the
fubje&t, and therefore you are at liberty to admit or
deny. They have, very improperly indeed, been con-
tended by others to be 0if fees, notwithftanding at the

time of the proctamatian their tempborary eftablith- -

ment had ceafed by effu@ion of time, and they had
$Ben no legal exiftence at all.  OL fees, which are le-
gal,  as in oppofition to meaw fees; which are illegal,
are fuch we apprehend as have had an immemorial un-
interrupted continuance, are founded on cuffom for
their fupport; or, have cuflom to evidence their lgal
-ofigin——If the .expired temporary.regulation dife
tinguifhes them from mew fees, which cannot be im-

If my lord Coke's authority is admitted,

are the goods and chattels of the fubject, it followsas
an indubitable copfequence, that the proclamationia
queftion tends to ¢ oblige, bind and charge the right
¢¢ and intereft of the fubject in his goods and chattels,y
and is a palpable infraéion of the charter, and ama.
feft invafion of the property of the people. L

We now come to your obfervations upen Mrn
Locke ; we feel no reluttance to {fubmit to the rule, be
fuggelts, as decifive betwixt us; let it then fandas
the teft or criterion of legal prerogative. We fhall ez
deavour to fliew, that you have miftaken the-fenfgc{
your author, which underftood, applies diretlyagidt

ou, - - o . . ) *

4 Whether the proclamation was, or was rot, bends
cial to the people, has been already confidered j thet
is no neceflity to repeat what has been before obfervel,
Every objetion to the old table of fees applies to te

_praclamation’ which_attempts, to_fet it_up. Theop-

preflions of that table, and' the colourable praftica

ay and diftribute thofe [alaries, would the fees then

fave been taxes or not? they would have been certain.

; bich individdali aeuld baue paid in-
f:;‘b‘ﬁgdgr:;": :“;u,b‘lid' Jop #he publick’s ferﬂmfe_: and

len precifely within yoyr definition of a
:’;‘ﬂ?ﬁef:c} thg porkign or "quantity. of pmpertgrJ
any individual muft have ‘paid, would have depend
on what fervices were per ormed fo‘r;hm}, in like man-
ner as the portion of quantity ofproperty, -an indi.
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ander a_tax-on candles or the like,:

poled-but by legitative authority,  and—claffertiiem——under-it, frave-been-pomted-outy—and-if-ad

amnogft old fess, which are legal on ‘the ground. of
c¢uftom,” without being otherwife evidenced to be fo by
“any legiflative aft, how long mult fuch temporary re.
gulation have had continuance to work fuch_effeét?
we know the arigin of théfe fees,"and know their dif-
continuance and expiration ; the doftrine is new, that
on the expiration of a ‘temporary charge or burthen
on thé fubjeft, that the explred a&, which gave it
birth, and alone preferved its_exiftence, fhould tho®

truth, muft be decifive againft the proclamation, upos
the queftion of tendency to the good or hurtof t:t

eaple. _ - : ) J
; To come fairly at you upon your conftrution o
Mr. Eocke, we wave the arguments evincing theerd
tendency of| the proclamation, and fhail for argums
fake admit, that the tendency of-the meafure was®
the publick good. -The queftion then between us

_this YWhether in Mr. Locke's idea the tendency o

depends on' the quantity of fuch articlés, which he  adead Tetter be a fufficient ftock, on which to grift a

confumes——Yyou g

<t when certain are fuable for and recoverable by pro-"

indebitatus affumpfit, when uscertain by.
:: ccuf:n:fml ,::eruit; but neither of thefe procefles will

¢ Jie for the frocovery of taxes, the payment of thefe . and taxes,. you truft, will fhew ¢¢ in-whom-the confti. -

i . erall: by diftrefs or execution pro-  tutional riglit and power of regulating the fees of of-
—-——4‘,?; e d“ by the law which gives the § cedotirrefide; awd-by-whonr it isto ba exerel

ils, Si iverfity of procefs 2°Becaufe the pay-
zv:r‘xlts’ofs ::,“t:l ic;d':wal%,-co&pcllcﬁ“py diftrefs or exe-
:;‘:,ﬁcm provided éy the Jaw, which gives the tax, is it
sherefore neceffary, that fuch or any other mode thould
" be provided'by the law; which-gives ‘the tax, to com-

pel payment thereof, in order to make it mﬂ"g:;

fax 7 1fno mode Whatever was provided by th
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o on* further to diftinguifh' ¢ fees_

continuance of that charge or hurthen, . not only awith-

out, but againfl the decldred will of a Component branch

of the legiflature- N e ,
Your obférvations upon the difference between fees

fit and proper occafions.” The perfop,- yon refer to,
is the lord proprietary or his governor, who reprefents
him. And ¢ fees,. yow'have faid,” avhen certqin;, (we
prefame you mean svhen conftitutionally rated-and re-

the proclamation to the good or hurt of the people B,
to be adopted as the criterion to decide the legality e

" it, as an exercife of legal prerogative ?

Before, Sir,’ we remark upon Mr. Locke, pem“":
to point out a plain and obvious. diftin&ion, necefi,
to be kept in.memory, bétween the tendency of ape.
ticular miafure and the general tendency of the #7%;

good, .the powwer affumed may tend to the publick but,
‘To proye it by exampley,” - 4 .regulatiod of esr [

would greatly tend to the good of the-people, burifs
powier avas affurded to make the. regulation by 3p®:

ulated)- are fuable for, .and' recoverable by,-procefs of  clamation, —the_general -tendencylof fuch a

indebitgtus affumpfit."” We may therefore fairly.infer
from the ‘two_pofition?, that the officers of our pro.

whichi.gave a tax, to_compel payfnent thereof;” would —virict‘are-entitled toam attion of indebitatus afumpfit,-

not the common law fupply 2 mode to compel a pay-’

ment -of it? Moft certainly it .would; yet if becaufe

the payment of taxes is generally compelled by diftrefs

H -ovided by the law, which givés the
or cx?cuit;‘”:hl:r:;’;re a r{eccﬂ'ary conftituent part to
lﬂﬁ?, fuch tax, -that the payment thereof fhould be
CHcfis led by diftrefs or—execution, it would feem‘as
;?"‘.“;mtlo follow that, becaufe t.hc payment of f'ees hath
b‘"’ y mgralb‘comPe“cd by diftrefs or execution pro-
'cj::‘dgb the laws, which rated and eftablithed them §
vid Ya“ a2 neccflary and 'conftitueng part to rate
it is equally. fees, that the payment fhould be com.
led by diftrefs or execution, provided by the law

o :giCb-pv& them ;. the power of compelling” which

for the recovery of the fees thus condtitutionally rated
and regulated by proclamation. Upoen an a&lian
brought for fucl fees, what evidence would you offér
in fupport of the claim? would you offer the procla®

mation: to the jury ?” indeed, :Sir, you miuft do'it, or

atall events the officer muft fail in his a&ipn ; for an-

indebitatus afumpfit will not lic,'ai;%gu yourfelf have _

faid, for fees, unlefs rated,, regulated and reduced to
a certainty; and in this province the fees ‘are rated,

. regulated and reduced to a certainty by the proclama.

tion only, which you contend to be a legal and conti-
lutional rate and regulation. - AMd yet, Sir, you' can-
not offer the proclamation in evidence; - for ip your

- alts of aflembly, but’ furely fuch - power

would be manifeltiy to the hurt and injury of the &*
ple 3 becaufe it wonld tear up the conititution by
roots, and deftroy reprefentaiives. A regalalinr:ton
the clergy, upon modérate and equitable "princP™
wonld tend to the publick good ;: but furely the e3¢
cife of. futh a power by the fupréme magiftrate onlyy
virtue of prerogative, -would. for the reafon fuggedt
be prodaltive of the moft dangerous and alyE!
confequences. ~Again,—ft might tend. to the P‘.‘? 0
good to ouft the authors of ..partjcular offences “
the benefit of clergy, which has:often been “”e'u
) will never®
intrufted to’the [uprems, magiftrate only,. to be ex¢
ed by virtue of prerogative. -.A pariic
therefdre, may be bcneﬁ'ci;l. the power affuat
ftrultive, . ' ’ :

own expreflive térms, thé people ¢ neither are nor can .. Mr. Locke was a bold 'flitrcéid lndvociité fof &
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