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From the LoNpox MAcaziNe for Juse.

A Lester tm:n:m'ng JURIES, and the Ufs and
Abufe of them,

Nolummus Leges Anglie mutari.

T is an Engli/iman’s peculiar Happinefs, that

as he is born to inherit his Lands, fo be is to

inherit the Laws, which are his Birthright ;

and if he would keep the One, he muit be

careful to preferve the Other. The Laws
are the Palladium of Property; they are the furelt
Safeguard of our Lives, and the ftrongelt Fence to
our Lands. All Law is, or ought to be, right
Reafon ; but there ever was, and always will be,
a Struggle between Mens Reafon and their Paffions,
between Law and Arbitrary Power. The Laws of
this Nation, as by a Compaét with the Crown in
the Magna Charta of this Kingdom appears, do
irdeed defend and fecure the Lives, Liberties ard
Properties of the Subjeét, as far as human Prucence
could cevife. But the grand or principal Law of
this Land, on which the Juftice of all the reft de-
perds, is that for trying all D:fputes and D.&e
reoces between Subjeét and Subjett, and all Crimes
ggainlt the Crown, ger Pares, or by a Jiry of 12
honeft Men, of the fame Rank and Degree with
the Perfons difputing or accufed; who are to be
cle@ted without Prejudice of Party, and arc bound
by Oath to try fuch D fpute, Difference or Crime,
according to the beft ot their Uncerftandings, and
to bring in according to their Confciences an im-
partial Verdi&,

Our Aaceftors were, indeed, fo jultly jealous of
their Liberties, and fo careful to arm agairft any
unjuit Profecutions of the Crown, that they fixed
Grand Juries as an Advanced Guard, who were,
before any Profecution could be carried on, to find
it Billa wera, that there was jult Caufe or Reafon
for it. But this grand. Barrier of Brizi Liberty
has been ofien bore down by Arbitrary Power, and
Profecutions carried on againft the Subje& by Star-
Chamber Informations. But tho® Profecutions by
Information are now become common, yet they
1:e neverthelefs a Natioral Grievance, and a very
great Encroachment upon our Laws ard Liberties,
and fhould therefore teach us to be more vigilant
and careful in keeping thofe Rights which yet re-
main, Tho' Trials per Pares, or by a Jury of 12
honeft Men, of equal Rank with the Perfon tried,
is yet left us, and is indeed the great Law oa which
all our Lives, Libertics and Properties deperd, yet
tbere has been lately a Doftrine inculcated, that
tends to deftroy the very Ufe and Effence of them :
That, which Arbitrary Power cannot batter down,
2t may undermine. y

The Forms of Juries, as of Parliaments, have
by long Ufage been, rendered too facred to be at-
tacked ; but what_does the Form of any Thing
ivail without the Ufe? As Hypocrify in Religion
Is a great Affront and Mockery of Gop, fo good
Forms kept up in any State, are, when tarred to
l;zdpgfu, a grofs Affront and Mockery of the

cople. :

It has lately been by fome cdnfidently afferted,
that Juries are not Judges of Law, but of Fa& on-
ly: What csh bemore fallc 2 What mgre injurioas
to the Subje& § Or, What can tend more to over-
tom all our Laws and Liberties? For if this peroi-
¢lous Do&rine fhould be allowed, Juries would be
f far from being a Security to the Subjed, that
they would be then's Snare s and-that which oup
Asceftors intended: as a. Bulwark to 'dcfend Yar
Lives and Properties, would become ‘firong Ean.
gine to batter them: dowa y-'becaule sty Perfon
might then be prefecated for -the-mioft. innocent
AQ01; my, indeed; for' afling sccording to any
Law of the Land, whichs Arbirrary Power did not
like, ang found guilty and poaiflred at the Pleafare
of the Court; for they need only to charge fach

Adion in ‘the Information to'be Teditious, traite ||

Tout, &fc: and then'to- prove-tire- Fal; -amd-the

Jury muft of Courfe bring him in Guilty, if they
are not Judges of Law, but of Falt only.” But this
‘wuket_i Doékrine, that terids to Tubvert all our Laws
and Liberties, is not more contrary to Reafon than
Pra&ice: For do not Juries, upon all Indictinerts
for Murder, take uron themfelves to judge whether
the Prifoner be guil'y of Murder or Manflaughter,
and find accordingly ? When a Perfon is profecuted
upon any Statute, is not fuch Statute ufually read
to the Jurors? For what Reafon, but becaufe taey
fhould judge whether the Matte: of the Perfon ac-
cafed be within fuch Statute or not? Are they not
then Judges of Law as well as Fa&? Is not the
Juror’s Oath, Téat be neill avell and truly try, and
true Deliverance make, that is, that they will fully,
truly, and impartially try the Prifoner, whether he
be guilty of the Crime laid to his Chatge or not,
and according to their Corf:iences either atquit or
condemn him. In their Qath there is nothiog of
tais new, uijuft and dangeroas Diftin€t.on between
Matter of Law and Matcer of Fat, but they are
fworn to try the Prifoner imparialiy, and, acccrd-
ing to the beit of their Underttardings, to bring
him in guilty or rot guiliy. The firtt Part of a
Jury's Confideration is indced, whetter the Matter
laid to the Charge of the Priforer be a Crime or
not; the fecond, whether or no he commiued it.
If the Matzer haid to the Charge of the Prifoner be
rot iifelf a Crime, how can any Jury, without
breaking their Oaths, bring him in Guilty of the
Fa@t? Isit not the greatett Abfurd ty to fay, that
a Man is Guilty of an innocent A¢tion? Can Ia-
nocence be Guilt? Whenever a Jury bring in a
Prifoner Guilty of the Fa&. yet not being convin

ced in their Cenfciencesof the Crime o it, leave
that to the Court, it is commonly called a Special
Verci&®; bu: the proper Appeliation isy irdeed,
Special Perjury, becaufe they do rot, accerding to
their Outhe, aveli and traly try, ard true Delive-
rance rzake: For when a Jury are not convinced in
their Confciences, that both the Matter laid agamft
the Prifoner be fuch a Crime as mentioned in the
Indi@ment, and that he allo committed it, they
are bound by their Oaths to bring him in Not
Guiley,

Juries fhould indeed always confider-by what
Methcd the Prifoner before them ftands acculed ;
if he dces ro: ftand there according to the common
legal Marrer by a Prcfentment of a Grand Jury,
but by Information, they may then very realona-
bly fufpe, that the Priforer’s Crime is not fuch
as it is called ; becaufe Profecutions by Information
are feldom brovg=t, but when no Grand Jury wll
find tke Bill; and therefore they fhould in fuch
Cafes always fupply the Piace of a Grand Jury,
by taking upon themfelves to determine the Nature
of the Crime, and not by an iniquitous Special
Verdi€t ca the Prifoner, as it were, into the Pow-
er of his Profecutor. Juries are bound to fee with
their own Eyes, and not thro® the Optics of the
" Bench ; nor .are their Coaiciences to be controll’d
by the Court.

There are Cafes indeed relating to Property that
often happen between Sutj-& and Subje€t, which
are more intricate, and require nice Diftin@ions ;
here the Judges muft help the Jury to diftinguith:
But in all Criminal Cafes, between the Crowa and
Subje&, the Crime of the Fadt, as well as the Fa&t
itfelf, thoald always be fully and clearly proved o0
the Satisfation of the Confciences of the Jury, or
otherwife they cannot, withoat Perjury, but bring
in'the Prifoner Not Guilty. .

Lawyars. aften puzzle theinfelves, and perplex
others, with nice and fubtle Ditin&ions about the
trie. Meaning of Words; and I thisk xhey' have
differed in Opinion in no one more, than in the
Wozd Li5/. Some Lawyers will fay,. that a Li-
bel may be eitber trpe or falfc ; and-that it’s Truth
makes it rather more a Libel, than if it was falfe:
Bat. who was ever yet prof’ctntd for writing or
| publifiog.-a Libel that was true? .1 believe, no
‘ Bp_ifon was ever yet profecuted foc.a L], whers

Indi@ment ; therefore it appears pliin to me; that
Falfhood muft ke joined to Defamaion, to make -
a Libel,

That great Lawyer, my Lord Chief Juftice
Holt, fays, That achzever affirts Things in auriting,
muft alje, at bis Peril, prowe them to be trae.

1f what a Man has wiote or pubhfhed be Trath,
with what Confcierce can a Jury bring him in
Guilty of writing or publith ng’a falfe Libe!? It is
furely contrary to rigit Reafon,.and thstefore
fhoud be fo to Law, (00, to charge a Perfon with
pubiifhing a Libel that is falfe, ana yet re‘ufe him
the Liberty of prov.ng it to be tree; fuch Refufal
cannot tut be, to every horeft Man’s Confcience,
the firongeft Evidence f it’s Truth. Can right
Reafon ca]l Truth a Crim-? If not, | hepe the
Laws of Englurd vever will. Mifcrable irdeed
muft be the Stare of that Pcople, where writirg
Truth againft Man is accounted a Crime; but
writing Fa/fhood againft Gop. none. Yet, ! own,
I difcommerd, ray, highly blame, the writing of
even Truh i'felf, if defamatory, when it corcerns
only private Perfons ¢ But, if the Rights or Liber-
ties of the Public are a-y Ways interefted, Truth,
and all the Truth, however defamatory, ought al-
ways to be told; for otherwife, How cou'd the
Public ever cppofe ary Oppr.flion at al ? As, {up-
pofc a Man was, by Arbitrary Power, illegally
imprift ned, and denied the common Relief of the
Law; in fuch Cafes, would not the Public te
highly corncerred therein? For, migh: rot t:e
fame hard I'rea'me:t be every Man's Cafe ? Should
not therefore fuch Mar putlicly eomplain thereof,
and make his tru> Cafe knowr. o others, that they
might tike preper Meafures to prevent it’s being
therr own ?

Public Grlevarces can never be redrefs’d but by
public Complairts ; and they canrot weli be made

withcu the Prefs: Now, if public Opprcfiicns can-
not pcfiibly be removed without public complain.
irg; and, if fuch Complaints, tho’ ever {o jult and
~true, fhould be deemed Libel. 2gainft thofe who
caufe them, Would no: the Rights and Liberties
of the Public be in a fine Si-vation? Our Laws
would be then Delufions, our Rights but Shacows,
and our Liberties a Dream. To fecure the Lives,
Liberties ard Properties of the Sutje@ fiom all
fuch Oppreflions, is the fole End or Intertion of
Juries; and while they a& accordirg to their
Qaths, they wil be a fufiiciert Guard agairft them.

There is a noble Irftance of the Firmrefs ard
Integrity of a Jury, lately publifhed in the Cafe of
Jokn Peter Zerger, Printer, at New York; who
was profecute¢, by Information, for publithing-a
falfe Libel agairit the Governor. Mr. Hamilten,
the Prifoner's Council, juflly and bravely owned
his Client’s publifhing it, but infifted, it was not
falfe ; and would have produced Witnefles to have
proved it's Truth, but was denicd by the Coart.
In this Caufe every Artifice of Arbitrary Power
was ufed ; and the Judges pliinly fhewed, that
they fat there only during the Governor's Pleafure :
Yet, rotwithRancing all the partial Influence of
Power, and bafe Direion of the Bénch, the Jury,
o their immortal Honour, acquitted the Prifocer,
by bringing in their Verdi®, Not Guilty,

When furiu thus a& accordirg to their Confci-
ences, and bravely refit the illegal Attempts of
Arbitrary Power, they not only fecure the Lives
and Properties of their Fellow Subjefls, but tranf- -
mit their Names and Virtues to Pofterity, in the
fhining Records of Etercal Fame. The Confci-
ence. of a Jury is the Supreme Law, the Law of
right Reafon; over which, no Rhetoric from the
Bar, no Dire&ion from the Bench, fhould ever
bave the leaft Sway or Influence. The Hearfs of
honeft Men are the Temples of Truth; which no
Intereft can corrupt, no Power or Perfuafion change:
They will*fland, like 8 Rock, firm avd immove-
abie, again®t all (h; Wares of . Corruption, or
Winds of Arbitrary Power.

Ly T BRITANNICUS.
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