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"[A]n independent argument under the state clause takes home-
work—in texts, in history, in alternative approaches to analysis."1

Justice Hans A. Linde,
Oregon Supreme Court

Justice Linde's statement, made at a state constitutional law symposium
in Maryland,2 clearly is true. This article and its accompanying chart make
the "homework" easier for lawyers developing legal arguments based on the
Maryland Declaration of Rights.3

The article first reviews the basic arguments in favor of independent
state constitutional jurisprudence. Although familiar to the state constitu-
tional scholar, many practitioners are unaccustomed to invoking the often
greater protections afforded by state constitutions than by the federal docu-
ment. A brief historical sketch of the political and social environs in which
the various versions of the Maryland Declaration of Rights were adopted
follows. Specific techniques for incorporating the Maryland Declaration of
Rights into legal argument also are discussed.

At the heart of this article, in chart form, each provision of every version
of the Maryland Declaration of Rights is analyzed. The chart, its accompany-
ing commentary, and bibliography provide the raw material for crafting argu-
ments based on the Maryland Declaration of Rights.

Although the article is, of course, geared toward Maryland lawyers, it is
useful to all practitioners to assist them in understanding how to develop
"alternative approaches to analysis" to formulate winning arguments under
state constitutional law. It also may be helpful as a guide to the type of his-
torical research required in other states.4

t This article was previously published at 70 TEMP. L. REV. 945 (1997). Due to printing
errors, we are reprinting the article here in full. — Eds.

* Associated with the law firm of Miles & Stockbridge, P.C., in Baltimore, Maryland;
Member, Adjunct Faculty, University of Maryland School of Law. B.A. 1988, University of
Maryland; J.D. 1994, University of Maryland School of Law. 1995-96, Law Clerk to the Honora-
ble Robert L. Karwacki, Court of Appeals of Maryland. 1994-95, Law Clerk to the Honorable
John Carroll Byrnes, Circuit Court for Baltimore City. My deep appreciation goes to Judges
Karwacki and Byrnes; Professors Marc Feldman and Richard C. Boldt of the University of
Maryland School of Law; Professor Robert F. Williams of the Rutgers Law School; Michael S.
Miller and the staff of the Maryland State Law Library; Jeffrey S. Rosenfeld, Esq.; Roger S.
Friedman; and my wife, Laurence Anne Ruth, Esq.
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I. THE VALUE OF INDEPENDENT STATE CONSTITUTIONAL ANALYSIS

At least since the publication of Justice Brennan's seminal article in 1977
advocating a return to state constitutions,5 there has been an increased focus
on those rights protected by the state constitution.6 One source of this re-
newed interest can be found in an historical analysis of the political theory
underlying our federalist system.

The federalist system was designed as a compromise to balance the per-
ceived need for a strong national government with the political reality of the
existing powerful state governments.7 The resulting competitive nature of
the federal system has important implications for the protection of the funda-
mental rights of the people. During the early period of United States history,
states, more than the national government, had the capacity to act to curtail
citizens' freedoms.8 The national government was constrained to act within
the limited powers delegated to it by the United States Constitution.9 Like-
wise, the United States Constitution was believed to have limited powers
over citizens, and the Bill of Rights was believed to constrain only the actions
of the federal government, not states.10 State constitutional guarantees of
fundamental liberties were, therefore, a citizen's front line of protection.

Later, the balance shifted toward the national government in two paral-
lel ways. First, as a result of the expansion of national authority in the 1930's
and 1940's, the national government assumed greater power for direct action
on the lives of its citizens.11 Second, many states refused to enforce the basic
guarantees of liberty and freedom for their citizens provided in their own
constitutions.12 This, in turn, led to intervention by the United States
Supreme Court in the form of "incorporating" the guarantees of the United
States Bill of Rights against the states.13

Although there is no necessary relationship between selective incorpora-
tion and a withering of state constitutional law, citizens, lawyers, and the
state courts grew conditioned to view the United States Supreme Court as
the guarantor of our most fundamental freedoms.14 Lawyers failed to con-
sult state constitutions and to advance claims based upon them.15

Today, another paradigm shift is underway. In the political arena, there
is a distinct trend away from national government as a provider of services,
and toward an increased role for the states in the provision of services to
citizens.16 Simultaneous with this shift in political models has been a shift in
jurisprudential models. As it has retreated from the activism of the Warren
Court, the United States Supreme Court, apart from enforcing the minimum
constitutional standards, has become more willing to allow states freedom to
determine their own policies.17 In some states, the state supreme courts have
reacted vigorously and have begun to develop their own independent state
constitutional jurisprudences.18 Other states' courts have been more
cautious.19

Those states that have begun to develop independent analyses of their
own state constitutions have done so in response to two largely incontrovert-
ible theses. First, state constitutions largely predate the Federal Constitu-
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tion.20 The chart will illustrate that the large majority of the rights protected
by Maryland's Declaration of Rights date to 1776, thirteen years before the
adoption of the first ten amendments to the United States Constitution. Sec-
ond, the United States Supreme Court's decisions must address the "lowest
common denominator"21 that can be applied to every state, whereas the state
supreme courts have the freedom to tailor more narrowly the rules they cre-
ate to the unique characteristics, history, and traditions of their individual
states.22

II. THE HISTORY OF THE MARYLAND DECLARATION OF RIGHTS

A history of the Maryland Declaration of Rights encompasses at least
five distinct phases: 1) the convention of 1776 and the adoption of the first
Maryland Declaration of Rights; 2) the constitutional convention of 1850-
1851 and the adoption of the Declaration of Rights of 1851; 3) the constitu-
tional convention of 1864 and the adoption of the Declaration of Rights of
1864; 4) the constitutional convention of 1867 and the adoption of the Decla-
ration of Rights of 1867; and 5) the amendments made to the constitution of
1867. Also of interest is the proposed Constitution of 1967-1968 and the re-
fusal of Maryland voters to adopt that proposal. It is not the purpose of this
article to give a complete history of the constitutional conventions from
which the various versions of the Maryland Declaration of Rights arose. In-
stead, I will attempt to provide a reading list for each period so that the
practicing lawyer may invoke the milieu from which a provision has
developed.23

A. The Maryland Declaration of Rights of 1776.

From 1774-1776, as the move to independence fermented in the Ameri-
can colonies, Marylanders governed themselves by a de facto "government
by convention."24 A total of nine conventions were held. The first of these
was held June 22-25,1774 and the last ran from August 14 through November
11,1776, concluding with the adoption of the first Constitution of the State of
Maryland.25 While the first two conventions addressed policy questions, by
the third convention, the delegates began to deal with the daily business of
running the colony.26 The fifth convention adopted an "Association of the
Freemen of Maryland" that bound the people of the province into a "loose
political organization."27 That document served as the basis of government
until the first state constitution went into effect in 1776.28

On June 28, 1776, the eighth convention of Maryland authorized its rep-
resentatives to the Continental Congress to vote for American indepen-
dence.29 The convention also called for elections to a ninth convention to
draft a new constitution, to be held beginning August 12,1776.30 In planning
the Constitutional Convention (which would be the ninth convention), the
eighth convention retained the same stringent property requirements for the
franchise that had governed previous conventions.31 This led to significant
disruptions during the election.32 Despite several election defeats,33 the
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"Whiggish" conservatives held a majority of the delegates to the Constitu-
tional Convention.34 When the Constitutional Convention began, the Whig
party quickly seized control.35 Matthew Tilghman of Talbot County was
unanimously elected president of the Convention,36 a post he held in each of
the previous conventions he attended.37

When the Constitutional Convention of 1776 concluded its work by
adopting a new constitution and declaration of rights on November 11,1776,
it had produced a document that has been called the most conservative of the
colonial era constitutions.38

A modern lawyer researching a provision of the 1776 Declaration of
Rights has a wide range of materials available, but the materials that one
desires most do not exist. There are many excellent secondary sources ana-
lyzing the revolution.39 However, no records of the Maryland Constitutional
Convention's deliberative process are known to exist.40

B. The Maryland Declaration of Rights of 1851.

Fletcher Green has described the constitutional developments of the
"South Atlantic" states of Maryland, Virginia, Georgia, and North and South
Carolina, from immediately after the Revolutionary War to the 1850's, as a
time of sectional conflict between "up-country" people and those of the "low
country."41 In each state that Green studied, the rise in population and
power of the western parts of each state came at the expense of the older,
rural, and conservative eastern portions of the states.42

In Maryland, the legislative branch was elected by county rather than
population, creating huge disparities in political power in the General As-
sembly that favored the Eastern Shore, with its many counties and few resi-
dents.43 Despite previous attempts to redistribute the power,44

maldistribution continued to lead to agitation for constitutional reform, par-
ticularly in the newer, western parts of the state that included Baltimore
City.45

Advocates for a constitutional convention also cited a need to limit the
authority of the General Assembly to appropriate funds and incur debt.46

The General Assembly had incurred over sixteen million dollars of debt for
public works projects primarily in the western portion of the state, leading to
increased taxes statewide.47 The Eastern Shore particularly resented the in-
creased taxes because the proceeds were used to fund public works projects
like the Chesapeake & Ohio Canal and the Baltimore & Ohio Railroad that
brought products from the West and economic competition to the Eastern
Shore.48

Reformers also urged two changes in the judicial branch.49 First, they
wanted to do away with the appointed judiciary, which they argued was not
sufficiently democratic, and replace it with an elected judiciary.50 Second,
the expense of running the judiciary was thought to be excessive and cost-
saving devices were to be considered.51 When the convention began,
Thomas F. Bowie, a convention delegate from Prince George's County,
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stated that judicial reform was the most important issue of the convention,
and without it the Eastern Shore and Southern Maryland would never have
agreed to a convention.52

Behind each discussion at the 1851 Constitutional Convention lurked the
face of slavery, as residents of the Eastern Shore, and their Southern Mary-
land allies feared that the westerners would abolish slavery given sufficient
power in the legislature.53

For the historian, there are far fewer historical and interpretive works
explaining the 1851 Constitutional Convention and they are of lesser quality
than those about the 1776 Constitutional Convention, but excellent journals
of the convention were kept and are available.54

C. The Maryland Declaration of Rights of 1864.

Secession and joining the Confederacy, although threatened, were never
realistic possibilities for Maryland. To avoid Washington, D.C. being sur-
rounded by rebel states, the national authorities kept a close watch to ensure
Maryland's loyalty.55 When Marylanders elected Augustus W. Bradford, the
Union Party candidate for Governor, on November 6,1861,56 it signaled that
Maryland would remain with the Union.57

The Constitution of Maryland, however, continued to recognize slav-
ery.58 At a minimum, a constitutional amendment was necessary for emanci-
pation,59 but by 1863, many emancipationists felt that a new constitutional
convention would be preferable.60 By this time, the Union Party in Mary-
land had broken into two parties.61 The "Unconditional Union" advocated
immediate emancipation of slaves without compensation, a state constitu-
tional convention, and "complete and absolute support of the National ad-
ministration."62 The "Conditional Union" proclaimed its loyalty and desire
to win the war, but condemned the Lincoln Administration's aggressive war
measures, including the suspension of the writ of habeas corpus.63 The Con-
ditional Union also supported emancipation, but preferred a slower and
more deliberate pace.64 It was willing to submit the question of constitu-
tional convention to the voters.65 The Democratic Party was in a weakened
state and could only field candidates in the areas of the Eastern Shore and
Southern Maryland.66

The 1863 elections67 took place in the long shadow of the National Gov-
ernment. General Robert C. Schenck of the Union Army Corps, headquar-
tered in Baltimore, openly advocated the election of the Unconditional
Union ticket.68 Further, to consolidate Union strength and in fear of agita-
tion, Schenck virtually took military control of the supervision of the elec-
tion.69 Under such conditions, it is not surprising that the Unconditional
Union ticket won an overwhelming victory.70 When the new General As-
sembly session began on January 6,1864, among the first items was a call for
a constitutional convention.71 By January 8, the measure was adopted and a
popular election was scheduled for April 6 to determine if the people of
Maryland wanted a constitutional convention.72 The convention received
strong support73 and was scheduled to begin on April 27,1864.74 There were
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ninety-six delegates elected to the convention: sixty-one Union party mem-
bers from northern and western counties, Baltimore City, Talbot, Caroline,
and Worcester Counties, and thirty-five Democrats exclusively from the Pro-
Slavery counties of Kent, Queen Anne's, Dorchester, Somerset, Anne Arun-
del, Montgomery, Prince George's, Charles, Calvert, and St. Mary's.75

As outside forces played a large role in the events leading up to the
Convention, they also continued to play a critical role during the Convention.
With Lt. General Ulysses Grant's Union Army besieging Petersburg and
Richmond, Confederate General Robert E. Lee ordered General Jubal A.
Early to march up the Shenandoah Valley, enter Maryland, and menace
Washington, D.C. and Baltimore.76 Lee hoped that the Union Army would
be forced to send troops to defend their capital, thus relieving the pressure
on the Confederate capital in Richmond.77 The main Confederate thrust,
although victorious at the battle of Monocacy Junction,78 was delayed by the
battle, thus permitting Union reinforcements to arrive,79 and eventually re-
quiring their withdrawal.80 Small detachments of confederate cavalry, made
up largely of Maryland natives, fought skirmishes in Cockeysville, Govan-
stown, and Pikesville.81 The Constitutional Convention, meeting in Annapo-
lis, recessed for ten days during the height of Early's raid, but the
psychological impact on Convention delegates lasted longer.82

The constitution that was produced abolished slavery and sought to en-
sure continued Unionist control of the Maryland political landscape by disen-
franchising southern sympathizers, Copperheads, and Democrats largely
through the use of "iron clad" loyalty oaths.83

The historical literature exploring the civil war period is too voluminous
to catalog. Even those works limited to Maryland's role in the Civil War are
numerous.84 An excellent source for understanding the 1864 Constitutional
Convention are its journals, which are the most extensive for any Maryland
Constitutional Convention until 1967.

D. The Maryland Declaration of Rights of 1867 and Subsequent
Amendments.

The Maryland Constitutional Convention of 1867 is properly described
by William Starr Myers as the "self-reconstruction of Maryland."85 Demo-
crats, outlawed from voting after the 1864 Convention, made a tremendous
political comeback after Governor Thomas Swann declined to enforce the
"iron-clad" oaths.86 The result was a sweep to power by the Democrats.87

The entire body of the 1867 convention was from the Democratic party as the
Union party failed to field a ticket of nominees.88 Although unable to repeal
emancipation, the Democrats did remove what they considered to be the
most objectionable provisions of the 1864 Constitution, including the "iron-
clad" oaths.89

Although the 1867 Declaration of Rights and Constitution are still in
force in Maryland, little scholarship has discussed their inception.90 Conven-
tion records were not kept and the only record of the proceedings is a compi-
lation of newspaper accounts.91
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E. The Proposed Maryland Constitution and Declaration of Rights of 1967-
68.

In 1967, Maryland attempted to write a new constitution. It was:
[s]upported strongly by all but a handful of convention delegates, it
was endorsed by all living governors, the highest judges, the legisla-
tive leaders, party luminaries, the captains of industry, the leaders of
labor, the mass media of Baltimore and Washington, unlimited
numbers of do-gooders, and various itinerant experts from out of
state. Opposition came from a rag-tag band of the pitiful elite—
courthouse gangs whose jobs had been excised from constitutional
status, the know-nothings of the radical right, a few opportunistic
politicians, selective puritans who took an instant dislike to a single
provision—and a majority of the voters who turned out on May 14
[, 1968].92

Despite its defeat at the polls, the proposed Constitution of 1967-68 is an
important document. Many of the proposals rejected at the time have been
adopted subsequently in a piecemeal fashion. Moreover, the proposals are
seen as a high-water mark of good government and it is not infrequent that a
proposal will be supported by reference to what would have happened had
the 1967-98 Constitution been adopted.93

With respect to the 1967-68 Constitutional Convention, there are many
excellent resource materials, including convention documents and journals
and secondary sources.94

III. How To READ THE CHART

Each column of the following chart represents the Maryland Declaration
of Rights as it existed at a specific time in Maryland history. The left-most
column is the Maryland Declaration of Rights as it exists on the publication
date of this article. It is the document initially adopted in 1867 with subse-
quent amendments to date. The second column is the Declaration of Rights
as adopted in 1867. The third column is the short-lived 1864 Maryland Dec-
laration of Rights. In column four is the Declaration of Rights adopted in
1851. The fifth column is Maryland's original Declaration of Rights adopted
in 1776. The final two columns are drafts that were circulated during the
1776 Constitutional Convention. While neither of these drafts has (or has
had) the force of law, they provide useful legislative history.95 To the best of
my knowledge, never before have these drafts generally been available to the
public.

I have retained the integrity of each version so that the reader may read
down a column and see the version in the order adopted, as well as read
across a row to see the history of a given constitutional provision. As a result
there are a few gaps where provisions were moved by a convention to a dif-
ferent order.96

In an analysis found in the footnotes to the chart, I have tried to draw
upon every possible source to make the chart complete. A major source is
the records of the Constitutional Conventions, although these are somewhat
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uneven.97 The annotations also include suggested historical antecedents for
the Maryland Declaration of Rights, including the Magna Carta and the Eng-
lish Bill of Rights of 1689.98 These sources are referenced as appropriate.

Other historical antecedents include those constitutions of our sister
states adopted prior to the adoption of the first Maryland Declaration of
Rights." Although New Hampshire,100 South Carolina,101 Virginia,102 New
Jersey,103 and Pennsylvania104 all adopted constitutions prior to Maryland,
only Virginia and Pennsylvania attempted declarations or bills of rights
analogous to Maryland's. Therefore, the provisions adopted by Virginia and
Pennsylvania are the most relevant antecedents to the Maryland Declaration
of Rights. The three constitutions provide very similar and, in some cases,
identical rights.105 This is despite the fact that these documents differ greatly
in many respects regarding the forms of government established.106 Mary-
land's 1776 Constitution has been described as the most conservative of the
state constitutions of this period.107 Pennsylvania's 1776 Constitution has
been described as "radical," providing the intellectual counterpoint to the
Federal Constitution with its unicameral legislature, lack of an executive
branch, and broad-based suffrage.108

The similarities in the rights provisions of the Maryland, Virginia, and
Pennsylvania Declarations of Rights give rise to two opposing interpreta-
tions. First, this would seem to support the claim (made about the Federal
Bill of Rights, but equally applicable to those of the states) that those draft-
ing the provisions "did not concern [themselves] primarily with stating, with
absolute textual precision, the rights that Americans believed would best pro-
tect their liberty."109 Under this view, whatever textual differences exist be-
tween provisions would be of minor interest because these distinctions would
not signify an underlying attempt to give different meaning to a provision.
Conversely, the similarities may suggest the universality of agreement that
the protection of these rights was important. Even Maryland conservatives
and Pennsylvania radicals could agree on the general contours of these
rights.110 A natural corollary of this second view is to give increased impor-
tance to the different words used in the various constitutions. Great care
would be necessary to ensure that a textual difference indicated an intent to
give a different meaning, rather than invoke a preferred manner of expres-
sing a universally understood meaning. I do not attempt to settle this funda-
mental debate about the nature of text. All relevant provisions of the first
Virginia and Pennsylvania constitutions have been included in the chart.

Perhaps a word of caution is warranted. The chart frequently will claim
that a provision of the Maryland Declaration of Rights is derived from a right
provided by the Magna Carta, or is similar to a right afforded by another
state's constitution. This does not necessarily mean that the interpretation
must be identical. The American experience and Maryland traditions have
improved upon the Magna Carta.

Although the chart refers to many of the cases decided by Maryland's
appellate courts that are based on the Maryland Declaration of Rights, the
case citations given are not an exhaustive compilation. The reason for this is
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two-fold. First, the Constitutions volume of the Maryland Annotated Code
and computer sources do an adequate job of providing a complete list of case
citations decided on or referencing the Maryland Declaration of Rights. Sec-
ond, Maryland's appellate courts traditionally have exhibited a reluctance to
give independent content to the provisions of the Declaration of Rights. In-
stead, the courts have preferred to hold that the provisions of Maryland's
fundamental document are "in pari materia"111 with analogous federal con-
stitutional guarantees.112 Because these decisions premised on a "lock-step"
approach are of limited utility in developing an independent jurisprudence,
they generally are omitted. Only those cases that are noteworthy, or those in
which the courts escaped the intellectual straight-jacket of this approach, are
cited.

IV. How TO CREATE AN ARGUMENT

For the practitioner, the factual setting obviously drives litigation. If a
provision of the Maryland Declaration of Rights might apply colorably to a
client's case, turn to the chart, read across the row and see how that article
has evolved over the 220 years of Maryland independence. If the Federal
Constitution and its amendments do not provide an analogous right, counsel
is limited only by the Court of Appeals of Maryland's prior interpretation of
the provision. Arguments can be based on the article's text, history, framers'
intent, or anything else.

The work is more challenging if the United States Constitution and Bill
of Rights provide an analogous113 right, but the federal court interprets the
right to exclude a client's claim or defense. In this situation, counsel must
argue to both the state trial and appellate courts that the federal case law
interpreting an analogous provision should be discarded and that independ-
ent Maryland interpretations of the Maryland provisions should be used.114

The bases for arguing for independent Maryland interpretations are limitless,
but an excellent starting place is a list of factors developed by Justice Handler
of the New Jersey Supreme Court in State v. Hunt:115

1. TEXTUAL LANGUAGE DIFFERENCES, including both where a right
unprotected by the Federal Constitution is protected by the state
constitution, and where the language used to describe a right
protected by both the federal and state constitution is so signifi-
cantly116 different to permit independent evaluation;

2. a unique LEGISLATIVE HISTORY;
3. the existence of state law on the subject prior to the creation or

recognition of a constitutional right;
4. situations where the DIFFERENT STRUCTURES of federal and state

governments compel different results;117

5. matters of particular STATE INTEREST or local concern;
6. unique STATE TRADITIONS; and
7. PUBLIC ATTITUDES.

To Justice Handler's list, I would add virtually anything else, including
the persuasiveness of dissenting or subsequently overruled opinions in the
United States Supreme Court, persuasive decisions of sister state courts, or
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even a state court's ideological differences with the Supreme Court.118 Any
of these bases provide a solid ground for counsel to argue that the interpreta-
tion of an analogous provision of the Federal Constitution should be disre-
garded in favor of an independent Maryland interpretation. Counsel must
then convince the court that an alternative interpretation is superior.

Maryland courts will not be persuaded overnight, but I do not doubt that
carefully-made, persuasive arguments will prevail.
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We the People of the State
of Maryland, grateful to
Almighty God for our civil
and religious liberty, and
taking serious consideration
the best means of establish-
ing a good Constitution of
this State for the sure
foundation and more per-
manent security thereof,
dedare:i26,\27

We the People of the State
of Maryland, grateful to
Almighty God for our civil
and religious liberty, and
taking into our serious con-
sideration the best means of
establishing a good Consti-
tution in this State for the
sure foundation and more
permanent security thereof,
declare:

We, the People of the State
of Maryland, grateful to
Almighty God for our civil
and religious liberty, and
taking into our serious con-
sideration the best means of
establishing a good Consti-
tution in this State for the
sure foundation and more
permanent security thereof,
declare:

We, the People^® of the
State of Maryland, grateful
to Almighty God for our
civil and religious liberty,
and taking into our serious
consideration the best
means of establishing a
good Constitution in this
State, for the sure founda-
tion and more permanent
security thereof, declare:

THE parliament of Great
Britain, by a declaratory
act. having assumed a right
to make laws to bind the
Colonies in all cases what-
soever, and in pursuance
of such claim endeavored
by force of arms to subju-
gate the United Colonies
to an unconditional sub-
mission to their will and
power, and having at
length constrained them to
declare themselves into
independent states, and to
assume government under
the authority of the peo-
ple—therefore We, the
delegates of Maryland, in
free and full Convention
assembled, taking into our
most serious consideration
the best means of estab-
lishing a good constitution
in this state, for the sure
foundation, and more per-
manent security thereof,
declare,

THE parliament of Great-
Britain, by a declaratory
act, having assumed a right
to make laws to bind the
colonies in all cases what-
soever, and in pursuance
of such claim endeavored
by force of arms to subju-
gate the United Colonies
to an unconditional sub-
mission to their will and
power, and having at
length constrained them to
declare themselves into
independent states, and to
assume government under
the authority of the peo-
ple, therefore, We, the del-
egates of Maryland, in free
and full Convention assem-
bled, taking into our most
serious consideration the
best means of establishing
a good constitution in this
State, for the sure founda-
tion, and more permanent
security thereof, declare,

THE parliament of Great-
Britain,^] by a declara-
tory act, having assumed a
right to make laws to bind
the colonies in all cases
whatsoever, and in pursu-
ance of such claim endeav-
ored by force of arms to
subjugate the United Colo-
nies to an unconditional
submission to their will
and power, and having at
length constrained them to
erect themselves into
independent states, and to
assume new forms of gov-
ernment;
WE, therefore, the dele-
gates of Maryland, in free
and full Convention assem-
bled, taking into our most
serious consideration the
best means of establishing
a good constitution in this
state, for the surer founda-
tion, and more permanent
security thereof; declare,

§
b

t
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Current 1867 1864 1851 1776 Draft #2 Draft #1

1. That all Government of
right originates from the
People, is founded in com-
pact only, and instituted
solely for the good of the
whole; and they have, at
all times, the inalienable
right to alter, reform or
abolish their Form of Gov-
ernment in such manner as
they may deem expedi-
ent.132,133

2. The Constitution of the
United States, and the
Laws made, or which shall
be made, in pursuance
thereof, and all Treaties
made, or which shall be
made, under the authority
of the United States, are,
and shall be the Supreme
Law of the State; and the
Judges of this State, and
all the People of this State,
are, and shall be bound
thereby; anything in the
Constitution or Law of this
State to the contrary
notwithstanding.142,143

(eliminated)i30

1. That all Government of
right originates from the
People, is founded in com-
pact only, and instituted
solely for the good of the
whole; and they have, at
all times, the inalienable
right to alter, reform or
abolish their form of Gov-
ernment in such manner as
they may deem expedi-
ent. 134,135,136

2. The Constitution of the
United States, and the
Laws made, or which shall
be made in pursuance
thereof, and all Treaties
made, or which shall be
made, under the authority
of the United States, are,
and shall be the Supreme
Law of the State; and the
Judges of this State, and
all the People of this State,
are, and shall be bound
thereby; anything in the
Constitution or Law of this
State to the contrary
notwithstand-
ing.144,145,146

1. That we hold it to be
self-evident, that all men
are created equally free;
that they are endowed by
their Creator with certain
inalienable rights, among
which are life, liberty, the
enjoyment of the proceeds
of their own labor, and the
pursuit of happiness.131

2. That all government of
right originates from the
people, is founded in com-
pact only, and instituted
solely for the good of the
whole; and they have at all
times the inalienable right
to alter, reform or abolish
their form of Government
in such manner as they
may deem expedi-
ent.137,138

1. That all government of
right originates from the
people, is founded in com-
pact only, and instituted
solely for the good of the
whole; and they have, at
all times, according to the
mode prescribed in this
Constitution, the inaliena-
ble right to alter, reform
or abolish their form of
Government in such man-
ner as they may deem
expedient.139,140

1. That all government of
right originates from the
people, is founded in com-
pact only, and instituted
solely for the good of the
whole.wi

1. That all government of
right originates from the
people, is founded in com-
pact only, and instituted
solely for the good of the
whole.

1. That all government of
right originates from the
people, is founded in com-
pact only, and instituted
solely for the good of the
whole.
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3. The powers not dele-
gated to the United States
by the Constitution
thereof, nor prohibited by
it to the States, are
reserved to the States
respectively, or to the peo-
ple thereof. 147

4. That the People of this
State have the sole and
exclusive right of regulat-
ing the internal govern-
ment and police thereof, as
a free, sovereign and
independent State.i5i.i52

1867

3. The powers not dele-
gated to the United States
by the Constitution
thereof, nor prohibited by
it to the States, are
reserved to the States,
respectively, or to the Peo-
ple thereof.148,149,150

4. That the People of this
State have the sole and
exclusive right of regulat-
ing the internal govern-
ment and police thereof, as
a free, sovereign and
independent State.153,154

1864

3. That the people of this
State ought to have the
sole and exclusive right of
regulating the internal gov-
ernment and police
thereof.155

1851

2. That the people of this
State ought to have the
sole and exclusive right of
regulating the internal gov-
ernment and police
thereof.i56

1776

2. That the people of this
state ought to have the sole
and exclusive right of regu-
lating the internal govern-
ment and police thereof.

Draft #2

2. That the people of this
state ought to have the
sole and exclusive right of
regulating the internal gov-
ernment and police
thereof.157,158,159,160

Draft #1
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O
5. (a) That the Inhabit-
ants of Maryland are enti-
tled to the Common Law
of England, and the trial
by Jury,H6i,162,163]
according to the course of
that Law, and to the bene-
fit of such of the English
statutes, as existed on the
Fourth day of July, seven-
teen hundred and seventy-
six; and which, by experi-
ence, have been found
applicable to their local
and other circumstances,
and have been introduced,
used and practiced by the
Courts of Law or Equity;
and also of all Acts of
Assembly in force on the
first day of June, eighteen
hundred and sixty-seven;
except such as may have
since expired, or may be
inconsistent with the provi-
sions of this Constitution;
subject, nevertheless, to
the revision of, and
amendment or repeal by,
the Legislature of this
State. And the Inhabitants
of Maryland are also enti-
tled to all property derived
to them from, or under the
Charter granted by His
Majesty, Charles the First
to Caecilius Calvert, Baron
of Baltimore.164,165
(b) The parties to any civil
proceeding in which the
right to a jury trial is pre-
served are entitled to a
trial by jury of at least 6
jurors.

5. That the inhabitants of
Maryland are entitled to
the Common Law of Eng-
land, and the trial by Jury,
according to the course of
that law, and to the benefit
of such of the English stat-
utes, as existed on the
Fourth day of July, seven-
teen hundred and seventy-
six, and which, by experi-
ence, have been found
applicable to their local
and other circumstances;
and have been introduced,
used and practiced by the
Courts of Law or Equity;
and also of all Acts of
Assembly in force on the
first day of June, eighteen
hundred and sixty-seven;
except such as may have
since expired, or may be
inconsistent with the provi-
sions of this Constitution;
subject, nevertheless, to
the revision of, and
amendment or repeal by
the Legislature of this
State; and the Inhabitants
of Maryland are also enti-
tled to all property derived
to them from, or under the
Charter granted by His
Majesty, Charles the First,
to Caecilius Calvert, Baron
of Baltimore.168,169

4. That the inhabitants of
Maryland are entitled to
the common law of Eng-
land, and the trial by jury
according to the course of
that law, and to the benefit
of such of the English
Statutes as existed on the
fourth day of July, seven-
teen hundred and seventy-
six, and which, by experi-
ence have been found
applicable to their local
and other circumstances,
and have been introduced,
used and practiced by the
Courts of Law or Equity,
and also of all acts of
Assembly in force on the
first day of June, eighteen
hundred and sixty-four,
except such as may have
since expired, or may be
altered by this Constitu-
tion, subject, nevertheless
to the revision of, and
amendment or repeal by
the Legislature of this
State; and the inhabitants
of Maryland are also enti-
tled to all property derived
to them from or under the
charter granted by his Maj-
esty, Charles the First, to
Cecilius Calvert, Baron of
Baltimore. ™

3. That the inhabitants of
Maryland are entitled to
the common law of Eng-
land, and the trial by jury,
according to the course of
that law, and to the benefit
of such of the English stat-
utes as existed on the
fourth day of July, seven-
teen hundred and seventy-
six, and which by experi-
ence have been found
applicable to their local
and other circumstances,
and have been introduced,
used and practiced by the
courts of law or equity,
and also of all acts of
Assembly in force on the
first Monday of November,
eighteen hundred and fifty,
except such as may have
since expired, or may be
altered by this Constitu-
tion, subject, nevertheless
to the revision of, and
amendment or repeal by
the Legislature of this
State; and the inhabitants
of Maryland are also enti-
tled to all property derived
to them from or under the
charter, granted by his
Majesty Charles the First,
to Gecilius Calvert, Baron
of Baltimore.171

3. That the inhabitants of
Maryland are entitled to
the common law of Eng-
land, and the trial by jury,
according to the course of
that law, and to the benefit
of such of the English stat-
utes, as existed at the time
of their first emigration,
and which, by experience,
have been found applica-
ble to their local and other
circumstances, and of such
others as have been since
made in England or Great
Britain, and have been
introduced, used, and prac-
tised by the courts of law,
or equity; and also to all
acts of assembly in force
on the first of June seven-
teen hundred and seventy-
four, except such as may
have since expired, or have
been, or may be altered by
acts of convention, or this
Declaration of Rights—
subject nevertheless to the
revision of, and amend-
ment or repeal by, the
Legislature of this State;
and the inhabitants of
Maryland are also entitled
to all property derived to
them from or under the
charter granted by his maj-
esty Charles I, to Cscilius
Calvert, Baron of Balti-

3. That the inhabitants of
Maryland are entitled to
the common law of Eng-
land, and the trial by jury,
according to the course of
that law, and to the benefit
of such of the English stat-
utes, as existed at the time
of their first emigration,
and which by experience
have been found applica-
ble to their local and other
circumstances, and of such
others as have been since
made in England, or
Great-Britain, and have
been introduced, used, and
practiced by the courts of
law, or equity; and also to
all acts of assembly in
force on the first of June
seventeen hundred and
seventy-four, except such
as may have since expired,
or have been, or may be
altered by acts of Conven-
tion, or this Declaration of
Rights, subject neverthe-
less to the revision of, and
amendment or repeal by
the legislature of this state;
and the inhabitants of
Maryland are also entitled
to all property derived
from or under the charter
granted by his majesty
Charles the first to
Caecilius Calvert baron of
Baltimore.172
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(c) That notwithstanding
the Common Law of Eng-
land, nothing in this Con-
stitution prohibits trial by
jury of less than 12 jurors
in any civil proceeding in
which the right to a jury
trial is preserved.166.167

1867 1864

5. The Constitution of the
United States, and the
laws made in pursuance
thereof, being the supreme
law of the land, every citi-
zen of this State owes par-
amount allegiance to the
Constitution and Govern-
ment of the United States,
and is not bound by any
law or ordinance of this
State in contravention or
subversion thereof.173,174

1851 1776 Draft #2 Draft #1
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6. That all persons
invested with the Legisla-
tive or Executive powers
of Government are the
Trustees of the Public, and
as such, accountable for
their conduct: Wherefore,
whenever the ends of Gov-
ernment are perverted, and
public liberty manifestly
endangered, and all other
means of redress are inef-
fectual, the People may,
and of right ought, to
reform the old, or establish
a new government; the
doctrine of non-resistance
against arbitrary power
and oppression is absurd,
slavish and destructive of
the good and happiness of
mankind.175

6. That all persons
invested with the Legisla-
tive or Executive powers
of Government are the
Trustees of the Public, and
as such, accountable for
their conduct: Wherefore,
whenever the ends of Gov-
ernment are perverted, and
public liberty manifestly
endangered, and all other
means of redress are inef-
fectual, the People may,
and of right ought to
reform the old or establish
a new government, the
doctrine of nonresistance
against arbitrary power
and oppression is absurd,
slavish and destructive of
the good and happiness of
mankind.176,177

6. That all persons
invested with the Legisla-
tive or Executive powers
of government are the
Trustees of the public, and
as such, accountable for
their conduct; wherefore,
whenever the ends of gov-
ernment are perverted, and
public liberty manifestly
endangered, and all other
means of redress are inef-
fectual, the people may,
and of right ought to
reform the old or establish
a new government. The
doctrine of non-resistance
against arbitrary power
and oppression is absurd,
slavish and destructive of
the good and happiness of
mankind.178

4. That all persons
invested with the legisla-
tive or executive powers of
government are the trust-
ees of the public, and as
such accountable for their
conduct; whenever the
ends of government are
perverted, and public lib-
erty manifestly endan-
gered, and all other means
of redress are ineffectual,
the people may, and of
right ought to reform the
old or establish a new gov-
ernment; the doctrine of
non-resistance against arbi-
trary power and oppres-
sion, is absurd, slavish and
destructive of the good
and happiness of man-
kind.179

4. That all persons
invested with the legisla-
tive or executive powers of
government, are the trust-
ees of the public, and as
such accountable for their
conduct, wherefore, when-
ever the ends of govern-
ment are perverted, and
public liberty manifestly
endangered, and all other
means of redress are inef-
fectual, the people may,
and of right ought, to
reform the old or establish
a new government; the
doctrine of nonresistance
against arbitrary power
and oppression, is absurd,
slavish, and destructive of
the good and happiness of
mankind.

4. That all persons
invested with the legisla-
tive or executive powers of
government are the trust-
eesliso] of the public, and
as such accountable for
their conduct; wherefore
whenever the ends of gov-
ernment are perverted, and
public liberty manifestly
endangered, and all other
means of redress are inef-
fectual, the people may,
and of right ought, to
reform the old or establish
a new government; the
doctrine of non-resistance
against arbitrary power
and oppression, is absurd,
slavish, and destructive of
the good and happiness of
mankind.

2. That persons entrusted
with the legislative and
executive powers are the
trustees and servants of
the public, and as such
accountable for their con-
duct; wherefore whenever
the ends of government
are perverted, and public
liberty manifestly endan-
gered by the legislative sin-
gly; or a treacherous
combination of both those
powers, the people may,
and of right ought, to
establish a new, or reform
the old government: pas-
sive obedience is only due
to the laws of God, and to
the laws of the land; the
doctrine of non-resistance
against arbitrary power,
and oppression, is absurd,
slavish, and destructive of
the good and happiness of
mankind.181,182,183
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7. That the right in the
People to participate in the
Legislature is the best
security of liberty, and the
foundation of all free Gov-
ernment; for this purpose,
elections ought to be free
and frequent; and every
citizenliM having the
qualifications prescribed by
the Constitution, ought to
have the right of suf-
frage.iss,186,187

8. That the Legislative,
Executive and Judicial
powers of Government
ought to be forever sepa-
rate and distinct from each
other; and no person exer-
cising the functions of one
of said Departments shall
assume or discharge the
duties of any
Other.194,195,196,197

9. That no power of sus-
pending Laws or the exe-
cution of Laws, unless by,
or derived from the Legis-
lature, ought to be exer-
cised, or allowed.207,208

10. That freedom of
speech and debate, or pro-
ceedings in the Legislature,
ought not to be impeached
in any Court of Judica-
tlire.215,216,217,218

1867

7. That the right in the
People to participate in the
Legislature is the best
security of liberty, and the
foundation of all free Gov-
ernment; for this purpose,
elections ought to be free
and frequent; and every
white male citizen having
the qualifications pre-
scribed by the Constitu-
tion, ought to have the
right of suffrage.188,189

8. That the Legislative,
Executive and Judicial
powers of government
ought to be forever sepa-
rate and distinct from each
other; and no person exer-
cising the functions of one
of said Departments shall
assume or discharge the
duties of any other. 198,199

9. That no power of sus-
pending Laws or the exe-
cution of Laws, unless by,
or derived from the Legis-
lature, ought to be exer-
cised, or allowed.2»9,2io

10. That freedom of
speech and debate, or pro-
ceedings in the Legislature,
ought not to be impeached
in any Court of Judica-
tUre.219,220

1864

7. That the right in the
people to participate in the
Legislature is the best
security of liberty, and the
foundation of all free gov-
ernment; for this purpose
elections ought to be free
and frequent, and every
free white male citizen
having the qualifications
prescribed by the Constitu-
tion, ought to have the
right of suffrage.19o

8. That the legislative,
executive and judicial pow-
ers of government ought to
be forever separate and
distinct from each other;
and no person exercising
the functions of one of
said departments shall
assume or discharge the
duties of any other.200

9. That no power of sus-
pending laws or the execu-
tion of laws, unless by or
derived from the Legisla-
ture, ought to be exercised
or allowed.211

10. That freedom of
speech and debate, or pro-
ceedings in the Legislature,
ought not to be impeached
in any Court of Judica-
ture.221

1851

5. That the right in the
people to participate in the
Legislature is the best
security of liberty, and the
foundation of all free gov-
ernment; for this purpose
elections ought to be free
and frequent, and every
free white male citizen
having the qualifications
prescribed by the Constitu-
tion, ought to have a right
ofsuffrage.191,192

6. That the legislative,
executive and judicial pow-
ers of government ought to
be for ever separate and
distinct from each other;
and no person exercising
the functions of one of
said departments, shall
assume or discharge the
duties of any other.201,202

7. That no power of sus-
pending laws, or the exe-
cution of laws, unless by or
derived from the legisla-
ture, ought to be exercised
or allowed.212

8. That freedom of speech
and debates or proceedings
in the Legislature, ought
not to be impeached in
any court of judicature.222

1776

5. That the right in the
people to participate in the
legislature is the best
security of liberty, and the
foundation of all free gov-
ernment; for this purpose
elections ought to be free
and frequent, and every
man having property in, a
common interest with, and
an attachment to the com-
munity, ought to have a
right of suffrage.

6. That the legislative,
executive, and judicial
powers of government
ought to be for ever sepa-
rate and distinct from each
other.203,204

7. That no power of sus-
pending laws, or the exe-
cution of laws, unless
derived from the legisla-
ture, ought to be exercised
or allowed.

8. That freedom of speech,
and debates or proceed-
ings, in the legislature,
ought not to be impeached
in any other court or judi-
cature.

Draft #2

5. That the right in the
people to participate in the
legislature is the best
security of liberty, and the
foundation of all free gov-
ernment; for this purpose,
elections ought to be free
and frequent, and every
man having property in, a
common interest with, and
attachment to the commu-
nity, ought to have a right
of suffrage.

6. That the legislative,
executive, and judicial
powers of government,
ought to be for ever sepa-
rate, distinct from, and
independent of each other.

7. That no power of sus-
pending laws, or the exe-
cution of laws, unless by or
derived from the legisla-
ture, ought to be exercised
or allowed.

8. That freedom of speech,
and debates, or proceed-
ings, in the legislature,
ought not to be impeached
in any court or judicature.

Draft #1

3. That the right in the
people to participate in the
legislature is the founda-
tion of liberty, and of all
free government; for this
purpose, elections ought to
be free, and frequent,
made viva voce, without
treating or bribery, and
every man having suffi-
cient evidence of a perma-
nent common interest with,
and attachment to the
community, ought to have
a right of suffrage.193

4. That the legislative,
judicial, and executive
powers of government
ought to be for ever sepa-
rate, distinct from, and
independent of each
other.205,206

5. That no power of sus-
pending laws, or the exe-
cution of laws, unless by
the legislature, ought to be
exercised or
allowed.213,214

6. That freedom of speech,
and debates, or proceed-
ings, in the legislature,
ought not to be impeached
or questioned in any other
place.223
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11. That Annapolis be the
place of meeting of the
Legislature; and the Legis-
lature ought not to be con-
vened, or held at any other
place but from evident
necessity.224,225

11. That Annapolis be the
place of meeting of the
Legislature; and the Legis-
lature ought not to be con-
vened, or held at any other
place but from evident
necessity.226,227

11. That Annapolis be the
place for the meeting of
the Legislature, and the
Legislature ought not to be
convened or held at any
other place but from evi-
dent necessity.228

9. That Annapolis be the
place for the meeting of
the Legislature; and the
Legislature ought not to be
convened or held at any
other place but from evi-
dent necessity.229,230,231

9. That a place for the
meeting of the legislature
ought to be fixed, the most
convenient to the members
thereof, and to the deposi-
tory of public records, and
the legislature ought not to
be convened or held at
any other place but from
evident necessity.

9. That a place for the
meeting of the legislature
ought to be fixed, the most
convenient to the members
thereof, and to the deposi-
tory of public records, and
the legislature ought not to
be convened or held at
any other place but from
evident necessity.

7. That a place for the
meeting of the legislature
ought to be fixed, the most
convenient to the members
thereof, and to the deposi-
tory of public records, and
the legislature ought not to
be convened and held at
any other place but from
evident necessity.

12. That for the redress of
grievances, and for amend-
ing, strengthening and pre-
serving the Laws, the
Legislature ought to be
frequently con-
vened.232,233

12. That for the redress of
grievances, and for amend-
ing, strengthening and pre-
serving the laws, the
Legislature ought to be
frequently con-
vened.234,235

12. That for the redress of
grievances, and for amend-
ing, strengthening and pre-
serving the laws, the
Legislature ought to be
frequently convened.236

10. That for the redress of
grievances, and for amend-
ing, strengthening and pre-
serving the laws, the
Legislature ought to be
frequently convened.237

10. That for redress of
grievances, and for amend-
ing, strengthening and pre-
serving, the laws, the
legislature ought to be fre-
quently convened.

10. That for redress of
grievances, and for amend-
ing, strengthening and pre-
serving the laws, the
legislature ought to be fre-
quently convened.

8. That for redress of all
grievances, and for amend-
ing, strengthening and pre-
serving of the laws, the
legislature ought to be fre-
quently convened.238 1

t
13. That every man hath a
right to petition the Legis-
lature for the redress of
grievances in a peaceable
and orderly man-
ner.239,240

13. That every man hath a
right to petition the Legis-
lature for the redress of
grievances in a peaceable
and orderly man-
ner.241,242

13. That every man hath a
right to petition the Legis-
lature for the redress of
grievances, in a peaceable
and orderly manner.243

11. That every man hath a
right to petition the Legis-
lature for the redress of
grievances in a peaceable
and orderly manner.244

11. That every man hath a
right to petition the legisla-
ture for the redress of
grievances, in a peaceable
and orderly manner.

11. That every man hath a
right to petition the legisla-
ture for the redress of
grievances, in a peaceable
and orderly manner.

9. That every man hath a
right to petition the legisla-
ture for the redress of
grievances, in a peaceable
and orderly manner.245

S3

14. That no aid, charge,
tax, burthen or fees, ought
to be rated or levied,
under any pretence, with-
out the consent of the
Legislature.246,247,248

14. That no aid, charge,
tax, burthen, or fees, ought
to be rated or levied,
under any pretence, with-
out the consent of the
Legislature.249,250

14. That no aid, charge,
tax, burthen or fees, ought
to be rated or levied under
any pretence, without the
consent of the Legisla-
ture.25i

12. That no aid, charge,
tax, burthen, or fees, ought
to be rated or levied,
under any pretence, with-
out the consent of the
Legislature.252

12. That no aid, charge,
tax, burden, fee, or fees,
ought to be set, rated or
levied, under any pretence,
without the consent of the
legislature.253

12. That no aid, charge,
tax, burden, fee, or fees,
ought to be set, rated or
levied, on any pretence,
without the consent of the
legislature.

10. That no aid, charge,
tax, burthen, fee, or fees,
ought to be set or levied
on any pretence whatever,
without the consent of the
legislature.2^


