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“But if and when a court in construing and applying a constitu-
tional provision or a statute becomes a policy maker, it may leave
construction behind and exercise functions which are essentially
legislative in character, whether they serve in practical effect as a
constitutional amendment or as an amendment of a statute. It is
here that we feel the greatest concern, and it is here that we think
the greatest restraint is called for. There is nothing new in urging
judicial self-restraint, though there may be, and we think there is,
new need to urge it ....”

Following a long review of specific areas in which the Committee
of Chief Justices felt the Supreme Court of the United States had
infringed upon traditional Federal-state relationships, the Commit-
tee concluded as follows:

“We are now concerned specifically with the effect of judicial
decisions upon the relations between the federal government and the
state governments. Here we think that the overall tendency of deci-
sions of the Supreme Court over the last 25 years or more has been
to press the extension of federal power and to press it rapidly.
There have been, of course, and still are, very considerable dif-
ferences within the Court on these matters, and there has been quite
recently a growing recognition of the fact that our government is
still a federal government and that the historic line which experience
seems to justify between matters primarily of national concern and
matters primarily of local concern should not be hastily or lightly
obliterated. A number of justices have repeatedly demonstrated
their awareness of problems of federalism and their recognition that
federalism is still a living part of our system of government.

“The extent to which the Supreme Court assumes the function of
policy-maker is also of concern to us in the conduct of our judicial
business. We realize that in the course of American history the
Supreme Court has frequently—one might, indeed, say customarily—
exercised policy-making powers going far beyond those involved, say,
in making a selection between competing rules of law.

“We believe that in the fields with which we are concerned, and
as to which we feel entitled to speak, the Supreme Court too often
has tended to adopt the role of policy-maker without proper judicial
restraint. We feel this is particularly the case in both of the great
fields we have discussed—namely, the extent and extension of the
federal power, and the supervision of state action by the Supreme
Court by virtue of the Fourteenth Amendment. In the light of the
immense power of the Supreme Court and its practical non-review-
ability in most instances no more important obligation rests upon it,
in our view, than that of careful moderation in the exercise of its
policy-making role.

“We are not alone in our view that the Court, in many cases aris-
ing under the Fourteenth Amendment, has assumed what seem to
us primarily legislative powers. (See Judge Learned Hand on the
Bill of Rights.) We do not believe that either the framers of the
original Constitution or the possibly somewhat less gifted draftsmen
of the Fourteenth Amendment ever contemplated that the Supreme
Court would, or should, have the almost unlimited policy-making
powers which it now exercises. It is strange, indeed, to reflect that
under a constitution which provides for a system of checks and



