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PRrOCEEDINGS IN AcTIONS AT LaAw. [ART. 64.

39. If any defendant in any action shall die pending such action,
and the heir or executor of such defendant, or other proper person
necessary to be made paity to such suit or action, resides out of this
State, the court in which such action is pending shall, on motion,
order and direct a subpcena to be issued, directed to such leir, ex-
ecutor, or other proper person, commanding him to be and appear
before such court on or before the first day of its next session there-
after, to answer unto the plaintiff in such action in the plea therein,
if to him it shall seem meet, which subpcena the plaintiff in the said
action may serve, or procure to be served, upon such heir, executor,
or other proper person, and upon proving to the satisfaction of the
court to which such subpeena shall be made returnable that the same
has been duly served, and the heir, executor, or other proper person
so served with the said subpceena shall not appear on or before the
third day of the second term of the said court after such service, in
person or by attorney, and defend such action, the said court, on
motion, shall order and direct a judgment to be entered for the plain-
tiff in such action, by default ¢ nisi,” the third day of the succeed-
mg term of said court; and if the said heir, executor, or other
proper person, shall appear on or before the third day of said suc-
ceeding term, in person or by attorney, upon application to the said
court, the said judgment shall be stricken out, and the said heir,
executor or other proper person, as the case may be, shall be per-
mitted to appear and defend soch action.

40. No action 1n any of the courts of this State, either original
or upon appeal, shall abate by reason of the marriage of any of the
parties ; but, on application of any of the parties, the court may,
upon such terms and notice as to it shall seem proper, allow and
order any amendment of the pleadings and the making of any new
and additional parties that such marriage may render proper.

ASBIGNMENT OF CHOSES IN ACTION.

4 1. The assignee of any judgment, bond, specialty, or other
chose in action for the payment of mouey, or any legacy or dis-
tributive share of the estate of a deceased person boné fide entitled
thereto, by assignment 1n writing signed by the person authoiized
to make the sawme, may, by virtue of such assignineat, maingain an
actlon or 1ssue an execution 1n his own name against the debtor
therein named, in the same manner as the assignor might have done
before the assignment

4 2. The equitable assignee of a judgment may issue scire facias
in hisa own name, to revive the same without administration upon
the estate of the legal plaintaff.

43. Any defendant may make the same legal or equitable de-
fence as might or could have been had and maintained against the
assignor at the time of such assignment and before notice thereof]

fence as agamnst and to the same extent.

Aass1gnor.
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