HAMMOND ». HAMMOND.—2 BLAND. 371

the sheriff; or on the real estate by a mortgage or judgment made
or recovered in the life-time of the deceased. Tyson v. Hollings-
worth, ante, 333; Pattison v. Frazier,ante, 372.  And, consequently,
since the real estate of a debtor, has been made liable to the pay-
ment of his debts by statute; and can only be properly applied in
payment of them, after his death,in a Court of eqnity, that estate
can only be regarded as legal assets, not having been raised where
there were none before; and, therefore, must be administered
accordingly, subject to all the legal and equitable liens, preferences
and priorities of those ereditors who may be entitled to obtain
satistaction from them. 2 Fonb. 403; Silkv. Prime, 1 Bro. (. C. 139,
That is, they must be first applied in discharge of all costs, so as
thus to * make the ereditors eontribute in due proportion to

the expense of the suit; Loomesv. Stotherd, 1 Cond. Cha. Eep. 386
236; White v. Peterborough, 4 Cond. Cha. Rep. 185; Dorsey v. Ham-
mond, 1 Bland, 468: next in the payment of the public dues, taxes
and levies; then in discharge of each mortgage, equitable lien,
White v. Casanarce, 1 H. & J. 106; and judgment according to its
respective priority; recolleeting that the lien and priority of a
mortgage is confined to the prineipal sam particularly mentioned
and expressed, to be secured thereby; 1825, ¢b. 50; and after that
in payment of the creditors in due proportion; to the satisfaction
of all which the real estate has been made alike liable, by statute,
without preference. 7 Geo. 2, ¢. 7.

No man can be compelled to institute a suit for the recovery or
establishment of his rights: because, as to the disposition of his
own peculiar rights and property, his will stands for a law. But
no one can be permitted either to use, or to neglect to use, his
rights to the prejudice of others. Hence, if a prior mortgagee
attempts to use his incumbrance as a proteetion of the property
of his debtor, it will be deemed a fraud upon the other creditors;
and his lien will be postponed until the injured and junior incam-
brances have been satisfied. And so, too, where a creditor has a
lien upon a particular fund, which has been previously mortgaged
or incumbered, he may come here and redeem the property irom
such prior incumbrance, so as not to permit him to neglect to estab-
lish and receive his debt to the prejudice of others, who have an
interest in the proper application of the surplus. Powel Morty. 281,
610. The personal estate of a deceased debtor must be first ap-
plied in payment of his debts, and then distributed among his
next of kin or legatees; and where his personal estate isinsufficient
to pay his debts, a right acerues to all his general creditors to have
his real assets administered in equity for their benefit, because of
their having a lien upon them, as against his heirs and devisees,
arising from the statute which subjects real estate to the payment
of debts; Martin v. Martin, 1 Ves. 214; Chalmere v. Bradley, 1 Jac.
& Wal. 59; which they have no other way of making available



