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no sllowance for this amount was set forth in their report. Upon reviewing the above facts
it is hafdwto see-how one could coms to a conclusion other than thet the Court for whom and
| by whom a receiver oparates felt that the small equity existing would not justify the sale %
of the real estate or a continuance of the receivership. The cleim of ell creditoréfiled,
j with the exception of two which have bee reduced to judgment, could be barred at this time
' by a plea of the statute of limitations in the event that the remaining creditors saw fit to
i enter suit at law, which they could readily have done after the audit was ratified on August
20, 1941. The failure to pursue their rights in & court of law after their - equitable rights
E had definitely been established and their recourse apparently exhausted would naturally lead
toﬁﬁhe cQﬂclusion that it*was*fheir intention to abandon their claims. By filing of inactiv—:
ity one of the Receivers, together with the attorney in this cause, tells the Court, We have |
slept'upon°our rights; and the other Receiver as a result of his intervening actions enlight-
ens the Court that he has deserted the post to whlich he was agpainted.-.The unsecured creditors
in turn by their inactivity as:much as say,‘We forgot about it. It is a maxim of equity that
'equity aids the vigilant. _ ' '

- New legal and equitable rights of their parties have intervened for valid and substanti&l
consideration.- The real estate in question had been sold for a good and sufficient ccnsider-
ation, other*mortgage liens have been taken by innicent parties, and a deed has been executed.

Earlier in this opinion I referred to the Receivers' right in end to the real estate f
as a question. It has been a questien.inwmy mind from.the very oubset as to*whether the order
signed bythe Court~on-February‘l?,'19hl fpursuant to the billfof=compla1nt;and-answer filed
thereto, place in custodia legis the resl estate. The rule is that an unseﬁured‘credit0: can-
- not ordinarily havesa receiver appointed. 2 Clark,*Receivers, 29, Par. 918, p. 1340. Had |
the answer not been.filed.on.behalf of the defendant inwthis gcause one can.be reasonably cer~ |
tain.fram.along l1list of authorlties that the rule stated above would have aoplled in that
the original petitianerS’was an unsecured credltor, as*were all other credltors who partic~

ipated 1n"this-preceed1ng.« By the answer filed 0ﬂ.behalf of the defendant, consent is given

for the app01ntment ofireceivers t0 dispose of'the,merchandlse contained. in the store, how~

'_ever,-referenceﬁconcerning the-real~estate_1s not set forth in saiddgonsent,- In addltlon.therg~'
tom it eppears to be the general rule that the receiver .is only receiver for the property set
-  forth and described in the petition for his appolintment. |

McCullough, 104 U.S. 25, 26 L. Ed. 637; I ]

Smith v. -
ones‘v.iMinogue, 29.ﬂrk. 637.

"A receiver should not be appointed to teske dnarge of property unless it 1is described*wlth

such reaSGHable certainty as to enable him to ascertain the ‘subject-matter of his trust, and

so, where the description of the property is not set out with sufficient exactness to warrant

the enforecement of the lien set ‘up, there.are no res of'Which.possession can be t eken, and.

it is erroneous to appoint & receiver.”

A

32@. cht 113, ?aro Fi" ,

See Connellee v. Witty, 246 S.W. 715. - S l
For reasens set forth above the relief prayed for in.th@ netition of February:él, 1946

- will be denied. _ |
It is thereupon this 25th day of June, 1946, by the Circuit Court for Frederick County,

sitting as a Court of Equity, ORDERED, ADJUDGED and DECREED that the petition heretofore-filedF

R T

! in this cause on February 21, 1946, be and it is hereby dismissed.

L | _ Patrick M, Schnauffer
| Filed June 25, 1946, : - ' _ ~ JUIGE




