he does_so at his own risk and does not deprive the Court of jurisdiction or render thc
original issues moot questions. JAnderson vs. Rawley, 27 Haw. 150 .

1t hae been further hcld that a rlparian owncr's right to use the water of a stream.is'
an incident of ownership which does not depend upon usc.._Redwater VS. Rced, 26 Se D 466,
128 N. W. 702, Actual nonuser for less than 20 years by'a riparian'owner of the right to
have water in a stream.floW'in its natural current does not constitute an abandonment of
such a rrght Pnllsbury'vs Mbore, 44 Me, 154, 69.Am. Dec. 91, The right to use water power
is not lost by its nonuser* but even 1f such.rlght could bc SO lost,mere nonueer'would not

Justify‘the inference of‘an 1ntention of the rlparian owner to actually abandon it. Sowlcs

' vs. Minot, 82 Vt. 344, 73 A. 1025, 137 Am. St. Rep. 1010,

Apdefense somewhat analogous to that 1nterposed by the defendant in the present'Case

j*was set up in the case of Hughes vs, Maryland Tuberculosis Sanatorium, in No. 8,541_Eqnity,

in this Court., In that case the defendant'corporation contended that on account of "the
conpetition of‘etreamcsawmills”and the scarcity'of timber in that locality" the com-
plainantt's sawmlll could not command enough business to keep it in active and regular

operation, "even'if the water supply were adequate." But the Court, in'its Opinion, re-

- plied: "These considerations do not in our judgment meet the issue we have to determine."

In that case, the complainant averred'that the sawmill property was also a good locationﬂ
for a choppingmill and hydraulic cider press, and might be valuable as a site for euch a'
mill and prees as well as for a'sawmill The case now before the Court is;more pronounced '
than the Hughes case, because 1n'that case the watcr*was ‘sought for use on riparian land

only. Thc Court also observed in thet case that an agency of the State, as the owner of J

1and'bordcr1ng on a water course, i8 1in exactly'the same p031tion with reference to the use l

' of the'water of the stream.as any'other riparian proprietor. "The State, " the Ccourt said,_ .

"could not dcprive an individual.owner of his use of the water'W1thout compensation, and

such a prerogative cannot cxist in favor of any'agcncy'it mey*create. ' )
Moreover, 1f a defendant does an actWhich ismsought to be enjoined; in epite of a

pending suit for'injunction,‘the Courtshould ordinarily restore the statusigggbby*mandatory

injunction. Thornton vS. Schobe, 79 Colo. 25, 243 P, 617; Werner vs. Norden, 87 Colo. 539,_

i 287 P, 644, For a defendant 1n injunction proceedings does the act eought to be cn301ned at

- his peril. Grattan vs. Wilson, 82 Oolo. 239, 259.P. 6.

Eromﬁall the teetimony in_thls case, it appears that the diversion of water by thc '
defcndant is subetantlal. The Court'will, therefore, paes a flnal Dccrae for an inaunction
rcstraining the defendant from.wmthdrawang and dlverting the water flowing from.thc springsf
described in the bill of complaint '

Counsel for'the defendant informed the Court that the water from the springs:mentioned
in the bill is not nccessary at this time to meet the reqnirements of the pcoplc of Middle~

town, and that judging from_past experience this water will not be necessary'during the

. winter months. .Accordingly, it does not appear'that the passage of a Dccrce at this time
 will result in any'inconvcnience to the people of the town4 The defendant has ample oppor-
- tunity between now*and next summer to take any further actionoitmay'consider necessary to

{ acquire an adequate water supply for the community.

The Court will not, however, issue amandatorj injunction t0 compel the removal of the
pipe linementioned in the bill. It is unnecessary to order the removal of the'pipc line

as long as the diversion of water through the pipe line 1is discontinued.

DECREE
It is thereupon, this 27th day of September, 1939, by the Circuit Court for Frederick
County, sitting in Equity, ADJUDGED, ORDERED AND DECREED, that the BurgeSS'andﬂCommissioners
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