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jon of the prooceeds of sale as now and it would be detrimental to the interests of all parties oon-:
r

cerfied for said sale bo be delayd or posponed for the purpose of having such controversy determined

5: your Honorable Court before suoch sale.

SEVENTH,-Your petitioner denies that,as oharged in the 1ith paragraph of said Carlone Weller and

|
others,the power to sell said resl estate rests in Charles H.Utermehle,the only son and heir of

L

said Executrixz, edther sooording to the irue and proper construotion of said will or by operation .

OE 15'- ‘ | Li

IGHTH,-Your petitioner denies that this Court was not advised as fully of sll the faotis and ciroum

tances of the ocase as it should have been at the time of passing salid deoree ,as charged in the 12h”2
r

arsgraph of the answer of said Ralph L.Hall.

{
4

d,
All of whioh is respeotfully submitie . Urner & Urmer

Filed Ag,2-1215. Soliofitor for Lewis A.Kolb.
' OgINION AND DECREE.

The Will of Daniel Kolb,who died in 1882 ,devised a tract of land in Frederiock County,known as
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"rhe Homestead” to the testator's sister,Sophia M.A.Kolb,for and during her natural life.There was

o speoifio limitation in remainder as to the land just mentioned,but it passed under a residuary

e v -——
ot -

clause contained in & codioil to the will,in the following terms'--"I do hereby give,devise and

chquesth unto my said exeoutrix, her heirs,exeoutors,adminisirators and assigns,all the rest and
residue of my estate not speoifioally devised in my said last will and testament gnd in this codi-

t'l cil in trust to sell and dispose of the same and valid oconveyanoes thereof to make ,and to divided

I
!

and distribute the net proceeds among all my heirs st law share and share alike?! The executrix app-
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lofm‘.ed by the codiocil was Naomi Utermehle a sister of the testator.
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The devisee for life of the Homestead tract having recently died,a petition wwas riled in this Cou-:

‘rt by lwwis A.Kolb,s brother and heir at law of the testator,alleging the decease of the life tena-

nt,and the prior death of the exeocutrix,and that the tract in question has noy been sold in pursu- |

1

ance of the power and direotion csontained in the will,and prayint that a trustee be appointed to sk
sell and convey the property and apply the prooeeds 1o the proocitbed purposes.This application was
bu:ed upon Articles 16,Section o4 of the Cdéde,whioh provides!-"Where any person dies and leaves

real or personal property to be sold for the payment of debts,or other purposes,and shall not .pp-*;

|

oint any person to sell and oonvey the same,or &f the person appointed dies,or nogleoté or refuses

L

to execute such trust,the Court,upon the petition of any person interested in the said and oconvey

of the will filed with it as an exhibit were regarded as bringing the

petition and the provisions

|
case within the jurisdiotion sonfered by the statute quoted,and & deoree was asoordihgly passed app-

ointing Lewis A.Kolb,and Milton G.Urner Jr.,trustees to sell

children of Alfred B.Kolb,ond of the testator's brothers and heirs at law,who died during the exisy; .

!

tence of the life estate oreated by the will.It 1d stated in this petition that ,scting upon the

e

theory that he had & vested interest in remainder in the Homestead property,Alfred B.Kolb,the fath

i

xeouted a desd dated Augusti 24 1903,and recorded among the Land Records

er of the petitioners,had e
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tHe same and apply the money arising from the sale to bhe purposes intended” The sllegations of théf

' in the petition and to apply the prooeeds as direoted DY the will of Daniel Kolb, deceased,under i
| ’
the supervision of this Court.Shortly af'ter the passagse of the deoree a petition was £iled by the ;

of Frederiok County,purporting to oonvey all his interest in the property,and the prooceeds of 1its i

sale.to Ralph L.Hall,who had married Sophila M.A.Kolb,the lif'e tenant. The petition avers that a.oo-'%

| death of the tenant for life,andthat consequently the deed of assignment referred 10 was wholly 5
ineffeotive.The theory of the pebitioners is that the persons antitled in remainder as heirs of

)

the testator are those who would answer to that designation as of the date of the expiration of

|
the life @state,and that as their father did not survive to that period, his children hold the |

} place he would ocoupy,if living,among the testator's heirs, and are invested with & corresponding
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and codicil no interest 1in the real estate devised,or ’

u



