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The officera end governing board of the University of
Maryland appeal from an order for the issue of the writ of
mandemus eommanding them to admit a young negro, the appellee, as
a student in the law school of the umiversity. The eppellee and
petitioner, Murray, graduated as a hachelor of arts from Amherst
Colliege in 1934, and met the =tanderds for admission to the lew
school in 2ll other respeots, but was denied admission on the
sole ground of his color. He is twenty two years of age, snd is
now, end has been during all his 1ife, a resident of Baltimore
City, where the law school is situated. He contests his
exclusion as unsuthorized by the laws of the state, or, so fer as
it might be considered authorized, then as = denial of equal rights
basceuse of his cgolor, contrary to the requirement of the fourteenth
amendment of the Constitution of the United States. The appellents
rerly, first, that by reason of its charecter and organization the
law school is not a governmental agency, required by the emendment
to give equel rights to students of both races. Or, if it is held
that it is a state agency, it is replied that the admission of negro
students iz not required because the amendment permiis segregation
of the races for education, and it is the declared policy end the
practice of the state to segregete them in schools, and that al-
though the law school of the university is maintained for white
students only, and there is nc separate law school maintained
for colored students, equal treatment has at the same time been
agcardsd the negroes by statutory provisions for scholarships or

alds to enable them to attend lew schools outside the state. A
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further argument in defense is that if equal treatment hes not
been provided, the remedy must be found in the opening of a
school for negroes, and not in their sdmission to this particular
school attended by the whites,

The University of Maryland law school was a private insti-
tution until the year 1920, when by statute, Aets of 1920, chepter
480, it was consolideted with the Merylend State College of
Agrisulture, then an institution of the stete government.

The Regents Oase, 9 G, & J« 365; Appeel Tex Court v¥. Regents,
50 Md. 542, The agricultural college, during most of its
career since the middle of the last century, had been a private
institution, but later in that eentury, end during the early
part of the present one, it was supported entirely fram state
funds, and the state owned an undivided half of its property, and
after 1902 held a mortgage on the other half, A legislative en-
aotment for the foreclosure of the mortgage of the college, "so
thet it become entirely & stete institution,® was passed in
1914, chepter 128, and an Aot of 1916, chapter 372, provided

& new corporation, to be known ss the Marylsnd State College of
Agriculture, to take theé college over. A1l former property

and powers were begtowed on the new corporetion, end in seeord-
ance with the governmental character of it, the trustses were
thenceforth to be eppointed by the Governor of the state, by and
with the advice and eonsent of the Senate, powers were given and

duties were preseribed by the act for them and their officers, end

they were required to make to the General Assembly gt each
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session & report of the condition of the college and the property,
and of thelr receipts and expenditures. The Attorney General
of the state wes designated as their sdviser and attorney, That
the corporation thus created is er instrumentality or agency of
the state is plain, end we do not understend it to be disputed.
"When the corporation is said at bar to be publie, it is not mere-
1y meant that the whole community mey be the proper objects of
its bounty, but that the government have the sole right, as
trustees of the public interests, to regulete, control and
diresct, the corporation and its funda and its franchises et its
own good will and pleasure." Dartmouth Callege v. Woadward,
4 Wheaton, 518, 871; Regente v¥. Willisms, 6 G, & J. 365,
3¢7; Finan <v. Cumberland, 154 Md. 563, 564.

The consolitating act of 1920, chapter 480, made the
Wniversity of Merylend with its law achool, and the College
of Agrieculture, one corporation, which under the name of the
University of Marylend was to be governed by the board of
trustees provided for the College of Agriculture by the ect
of 1916, "The govermment of the University of Marylend,
after seid consolidetion shall become effective, as herein-
after provided, shall be vested in the Board of Trustees pro-
vided by Section 2 of said Act of 1916, chapter 372, which
Board shall thereafter be known as the Regents of the University
of Marylend." Aot of 1920, chapter 372. It was further pro-
vided, however, that the bosrd might, until they thought it

expedient to order otherwise, permit 8RY of the previously ex-
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isting feculties of the University of Maryland to govern them-
selves in whole or in pert, to eppoint teachers, and provide
for their compensation, and for the expenses of the department,
out of any availeble funds, including the tuition fees from
students.

The consolidation was completed. And from the fect of oconsol-
jdation with a state asgency, under one and the same beard of
trustees eppointed and controlled by the siate, it would seem
to follow inevitably that the law school maintained is a state
'agency, or part of one, The one corporation could not he
both & public and & private one. It is argued that the school
15 "in the nature of a private corporation™ because it receives
the greater part of 1its support from the students' tuition
fees, and therefore its freedom of selection and accomcdation
of students 1s not subject to the restriction by the fourteenth
amendment. But & distirction between agencies which 4o and
those which do DOt collect fees from individuel usors of their
facilities would not support a distinction between private end
public character. It is common practice for unquestionsbly
public corporations to collest pey. Hospitals, and the verious
municipal corporations or segencies which make charges for
utilities supplied, often with a margin of profit over ex-
penses, remain none the less publie in sharacter. 1 Pernhem,

Weters, sec. 162; Dinneen v, Rider, 152 Md. 343, 363;

purnell v. MoLane, 98 Md, 589; Twitchell v. Spokene, 55

Wesh, 86; Wegner ¥. Rock Island, 146 I11. 138¢; Note with
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review of deocisions: 24 L.R.A.IN.S. 290. There is no esceape
from the conclusion that the school is now a branch or ageney of
the state govermment, The state now provides education in the
law for its citizens. And in doing so it comes under the gon-
stitutional masndates applicable to the actions of the States.
The fact that the school, in its career es a private imstitution,
was maintsined for white students exclusively, would have no
bearing on a question of compliasnce at this time. With respect
to comstitutional mandateéit is in the situetion of a new
institution opened by the state, Compare State v. Trusiees,
126 Ohio St. 2900; Yoltz w. Hoge, 54 Cal. 28; Lewis v,
Whittle, 77 Va. 415,

As 8 result of the adoption of the fourteenth emendment to
the United States Constitution a state is required to extend to
its citizens of the two races substantially equal treatment in
the facilities it provides from the publie funds, "It ia
justly held by the authorities that 'to single out a certain
portion of the people by the arbitrary standerd of color, end
say thet these shell not have rights which are possessed by
others, denies them the equal protection of the laws.' * ¥ ¥
Such a oourse would be manifestly in violation of the Fourteenth
Amendment, because it would deprive a clesa of persone of a
pight which the Constitution of the state declared they should

possess," Clark v. Maryland Institute, 87 Md. 643, 661l. Re-

marks guoted in ergument from opinions of courts of other Juris-
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dictions, that the educationel policy of e state and its system of
education are distinetly state affairs, have ordinerily been anawers to
demands on bshalf of non-residents, and have never been meant to
assert for e state freedom from the regquirement of equal treatment

to ohildren of oolored races. "It is diatinetly e state affair.

* ¥ * But the deniel to children whose parents, as well es them-
selves, ere cltizens of the United States and of this stete, ad-
mittence to the common schools solely because of e¢olor or reeiael
differences without heving mesde provision for their eduoation equal

in all respects to that afforded persons of any other race or ecoler,

is @ viclutlon of the pruvision ¢f the fuwrieeuth smendmernt of

the constitution of the Unitcd States.” Plper v. Big Pine

School Dist, 193 Cal, 664; Boerd of Education v, Foster, 116

Ky. 484; Ward v. Flood, 48 Cal, 36,

The requirement of equal treetment would seem to be clearly enough
one of equal treatment in respect to any one facility or opportunity
furnished to citizens, rather than of a belence in stete bounty to
he struck from the expendi tures and provisions for each race generally.
We tske it to be clear, for instance, that a stete could not be
rendered free to maeintein 8 law school exclusively for whites by
maintaining et equal cost a school of technology for colored students.
Expendituresof this state for the education of the latter im schools
and colleges have been extensive, but however they may compare
with provisions for the whites, they would not justify the exclusion

of solored citizens slone from enjoyment of any one facility furn-
the
ished by the state. The courts, in all/decisions on applicetion
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of this oonstitutional requirement, find exclusion from any one
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privilegze condemned. State v. Duffy, 7 Nev. 342; Tape v,
Hurley, 66 Cal. 47%; Marion v, Boerd, 1 Okle. 210; State v,
Trustees, 126 Ohio St., 280; State v. MeCann, 21 Ohio St, 198;
People v, Gallagher, 93 N.Y. 438; Wong Hun v. Csllshen, 119
Ped. 381; Puitt v. Commissioners, 64 N.C. 709; Bonitz v,
Trustees, 154 N,.0, 375, See notes reviewing decisions! 32

/47 r¥e; -
Law notes;, Ann. Cas. 1915 C 482,

A
Bquality ef treatment does not require that privileges be
provided members of the two races in the same place. The state
may choose the method by whiek equality is maintained. *In the
eircumstances that the races sre separated in public schools
there is certainly to be found no violation of the constitutional
rights of the one race more than of the other, and we see none of
either, for each, though separated from the other, is to be educated
upon equal terms with thaet other, and both at the common public ex-
pense,® Ward v. Flood, 48 Cel. 36, S5l. Gong Iam v, Rice, 278
U.8. 78; State v. MeCann, 21 Ohio St., 198; People v. Gallsgher,
93 N.Y. 438; Roberts v. Boston, 5 Cush. 198,
Separation of the reces must nevertheless furnish equal treatment.
The constitutional requirement cannot be dispemsed with in order to
meintain a sshool or schools for whites exelusively. That requirement
comes first. See review of decisions in note, 13 Ann. Cas. 342.
And g8 no sepearate law school is provided by this state for solored stue
dents, the main,questioh in the cese is whether the separaticn can be

mainteined, and negroes exeluded from the present schogols, Dby Teaso
n
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in
of equality of trestment furnished the latter/scholarships for
studying outside the state, where law schools are open to negroes.

In 1933, an Act of Assembly, chapter 234, provided that
the Begents of the University of Maryland night set eside part

of the state approprietion for the Princess Anne Academy, an inati-
tution of junior college standing for negro students, now an
eastern brench of the university, tc establish partial scholarships
at Morgen Codlege in the state, or at inatitutions outside the
state, for negroes qualiried Lo take profossionel courses not
offered them at Princess Anne Aoademy, but offered for white stu-
dents in the univerasity. Morgan College has no law schocl. None
of the money necessary was aporopriasted for distribution under that
act. By en Aet of 1935, chapter 5??,;weom§;sion on Higher
Education of Negloes wes created and directed to edminister $10,000
ineluded in the state budget for the yeers 193D~1936 end 1830-1807,
for scholarships of $800 sach to Begroes, 1o eneble them to attend
collages outside the state, mainly to give the benefit of

ecollege, medical, law and other professionel courses to the

solored youth of the state for whom no such facilities qre availeble
in the stste. The allowance of $200 was to defrey tuition fees
only. This latter aet went into effeet on Juns 1, 1935, and it
appeared from evideunce that by June 18, when this cese was tried
below, 380 negroes had sought blanks for applying for the scholar-
ships, end 113 appliecations had been filled in end returned.

Only sixteen had then sought opportunities for graduate or pro-

fessional study, only one of them for study of the law, Applicg-
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tions were to be received during twelve more deys. That any one of
the meany individua)l spplicants would receive one of the fifty eox
more scholarships was obviously fer frem eassured. Fer a large
percentage of them there waz no provision. Amd if the petitioner
shoﬁld have received ome there would have beem, as he argues, disad-
veantages attacehed.

Boward Uriversity, 1n Washington,Distriet of Celumbia, provides

the law school Tor negroes nearest te Baltimore, The yearly tuitiom

fee there is $135, as compared with a fee of $203 im the day schecl of
the University of Maryland, sand $153 in its night schoel. Bui te
sattend Howsrd University the petitionmer, living in Baltimore, would
be under the necessity of paying the expenses of daily travel te and
rre, with some expenses while in Washington, er of removing te
Weshington to live durirg his law sehool esducatlon, and to pay
the ineidental expenses of thus living away from home, whereas in
Baltimore, living &t home, he would have no traveling expenses, and
eomparstively small living expenses., Going to any law gchool im
the nesrest jurisdietion, would, them, invelve him in considerable
expense evem with the aid of one of the scholarships should he ehanea
to recelve one, And as the petitioner poimts out, he could mot there have
the advantages of study of the l=w of this state primarily, and ef
attendance on state courts, where he intends te practiece.

The sourt is clear that this rather slender chance for any
one applicant at en opportunity to sttend am outside law sehool,
st inereased expense, falls short of providing for students of

the colored race facilities substantially equal t¢ those furnished te
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the whites in the law schoel maintained in Baltimore. The Rumber
of colored students affected by the disceriminsation may be eompara-
tively small, but it cannoct be said to be negligible in Baltimore
City, and moreover the number seems excluded as a faagtor in the
problem, In a case on diserimination required by & state between
the rsces in ralilroad travel, the Supreme Court of the United
States has sald, "This srgument with respeet to the velume eof
traffic seems o us to be without merit, It makes the Consti-
tutional right depernd upom the number of persons who may be dis-
cerimineted egalnst, wherees the essence of the constitutional
right is a personal one. * * ¥ It is the individual who is en-
titled to the equal protection of the laws, and if he is denied
by 2 econmon earrier, aeting im the matter under the authority of
& state law, & facllity or convemiense in the course of his
Journey whieh under substantially the same c¢clrcumstences is furn-
ished te mother traveler, he may properly complainm that his eon-
stitutional privilege has been lnvaded."™ McCebe v. Atchisen T.
and S.F, Co., 235 U.8. 151, 180, Whether with &id in eny smount
it is sufficient to send the negroes outside the State for like
educatiox, 1s 2 queation never passed on by the Supreme Court,
and we need not discuss it now,

A5 has been gtated, the methoed of furnishing the equal facilities
resguired ls at the choise of the state, mow or at any future time.
At present 1t is maintaining only the one law secheoel, andim the
legislative provisions for the seholarships that one schocl has in
effeact been declared appropriated to the whites execlusively. The

officers and members of the board appear to us to have md & polliey
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declared for them, as they thought. No separate school for coclored
students hes been deolded upon and only am lnadequate substitute

has been provided. Compliance with the Comstitution cannot be deferred
at the will of the state. Whatever system it sdopts for legsl educa-
tion now must furnish equality of treatment now, "It would, Vhere-
fore, not be competent to the Legislature, while providing a system

of educetion for the youth of the State, to exclude the petitioner snd
those of her race from its benefits, merely because of their

Africen descent, and to have go exocluded her would have been to

deny her the equal protection of the lews within the intent and
meaning of the Constitution.,* Ward v. Flood, 48 Cal. 36, 5l.

And as in Merylaend now the egual treatment can be furnished only in
the one existing law school the petitioner in our opiniom, must be
admitted there.

We cennot find the remedy to be that of ordering & separate
school for uegroes. In the case of Cummizng +v. County Board, 175
U.S. 528, cited by the appellant, the question was wWhether a board
with euthority to establish seperete schools, but with a l1imited fund
aveileble, could esteblish s high school for white children while ex-
pending the portion for colored children on primery schools of which the
people of that rsce were in greater need, suspending the erection
of a sepsrate high school for them, The Supreme Court denled the
remedy of suppressing the white school meanwhile, and edded “ir

in some appropriate proceedings instituted for that purpose, the

plaintiffs hed sought to compel the Board of Education, out of

funds in its hends or under its control, to esteblish a high sohool
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for colored children, and if it appeared that the Board's refusal te
meintaip sueh a school was in fact an abuse of its diseretion and im
hostility to the eolered population becsuse of their race, different
questions might have arisea in the state eocurt.” But in Marylamd
' me officers or body of efficers are authorized to establish & separate
law schosl, there is no leglslative declarstiorm of a purpose to establlish
she, and the courts could not make the decisiom for the state and order
{ts officers to establish one, Thereforé the erection of a separate
sehoel is not here an svailable alternative remedy. We do not under-
stand that the Supreme Court was expressing eany opimion on the problem
as it is presented by the petitioner, See Gong Lum v. Rise, 275 U.S.78.
The case, as we find it, thex, !s that the state has undertaken
the funection of education in the lew, but hes omitted students of one
race from the only adequate provision mede for it, and omitted them
solely because of their color. If those students are ta be offersd
equsl treatment in the performance of the function, they must, at
present, be sdmitted to the one school provided. And as the officers
and regents sre the agents of the state entrusted with the eonduct
of that one schoeol, it follows that they must admit, and that the
writ of mandamus requiring 1t would be properly direocted to them.
There is identity im prineciple anéd agents for the application of the
sonstitutional requirement. Ex parte Virginis, 100 U.S. 339, 346.
Order affirmed.



