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state ; the corporation appealing to the legislative acts of Mary.
land for the discretional power which it has exercised,

3. That thie exercise of authorilylwaas repugnent to the con-
stitution of the United Siates, contravening the dfth article of
the amendments to the constitution, which declares that,  pri-
vate property shall not be taker for public use withaut just
compensation;’ the plaintif centending that this article declares
principles whick regulate the legislation of the statesy for the
protection of the people in each and ali of the states reparded
za citizens of the United Blates, or as inhahitants subject to
the laws of the union.

4. That under the avidence, prayers, and pleadings in the
case, the copstitutionality of this autherity exercised under the
staie must have been drawn in question, and that this court
haes appellate jurisdiction of the point, from the judgment
of the court of appeais of Maryland, the highest court of that
state; that peint being the essential ground of the plaintifi‘s
pretension in oppositionr to the power and discretior of the cor-
poration.

5. 'T'hat this court in such appsllate cognizance is not con-
fired to the establishment of an abstract pﬂiht of construaction,
but ts cepowered 1o pass upon the right or title of either party;
and may, therefore, determine all points incideatal or prelimi-
nary ta the question of litle, and necessarily in the course to
that inquity; that consequently the guestion is for this court’s
detenmination whether the declaration avers actionnble matier,
or whether the complamt is enly of a public nuisance; and on
that Lead the plaintil will contend that special damape is
fully shown here within the principle of the cuses where an
individual inpery resclting from a public nuisance is deemed
actionable; the wieng being wicrely public only =o long as the
losz suffered tn the particubur ense te ne mnore dran all meinbers
of the community suffer,

Upon these views the plainti contends that the judgiment
of the conrl of appenls ouglit to he reversed.

The connsel for the plaintil in error, Mr Mayeor, on the
stiggestion of the court, confined the argnment 1o the questiug
whether, under the amendiment 10 the constitniion, 1he court
had jensdiction of e ease,



