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Joun Barrox, svrvivor oP Jouxn CRAIG, FOR THE USE OF
Loxe Tiernan, Execvuror of Joun Crare v. THE Maron
AND City CouNerr oF BALTIMORE.

The provision in the fifth amendment to the constitution of ibe United
States, declaring that private property ahull not be taken for publie use
without just compensation, is intended solely as a limitation on the exer-
cise of power by the government of the United States; and in not appli-
cable to the legialation of the states,

The constitution was ordained and established by the people of the United
States for themselves; for their own government; and not forthe gOYam.
ment of individoal states. Each state established a constitution for itself,
and in that constitution provided such Limitations and restrictions on the
powers of its particulsr government as its judgment dictated. The peo-
ple of the United States framed such a government for the United States
a1 they supposed best adapted to their situstion, and best ealculated (o
promote their interests. The powers they conferred on this government
were to be exercised by itseif; and the limitations on power, if expressed
in general terms, are naturally and necessarily applicable to the govern-
ment created by the instrument. They are limitations of power granted
in the instmment itself; not of distinct governments framed by different
persena and for different purposes.

ON a writ of error to the court of appeals for the western shore
of the state of Maryland,

This case was instituted by the plaintiff in error against the
city of Baltimore, under its corporate title of “ The Mayor and
City Council of Baltimore,” to recover damages for injuries to
the wharf-praperty of the plaintiff, arising from the acts of the
corporation.  Craig and Barron, of whom the plaintiff is sur-
vivor, were owners of an extensive and highly productive
wharf n the eastern section of Baltimore, enjoying, at the
period of their purchase of it, the decpest watey in the harbour.

The city, in the asserted exercise of its corporate authority
over the harbour, the paving of streets, and regulating grades
for paving, and over the health of Baltimore, directed from their
accustomed and natural course, certain streams of water which
flow from the range of hills bordering the city, and diverted
them, partly by adopting new grades of streets, and parily by
the necesrary results of paving, and partly by mounda, em-
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bankments and other artificial means, purpesely adapted to
bend the course of the water to the wharf in question. These
streams becoming very fuil and violent in rains, carried down
with them from the hills and the soil over which they ran,
large masses of sand and earth, which they deposited along,
and widely in front of the wharf of the plainuff. The alleged
consequence was, that the water was rendered so shallow that
it ceased Lo be useful for vessels of any important burthen,
lost its income, and became of little or no value as a wharf.

This injury was asserted to have been inflicted by a series of
ordimances of the corporation, between the vears 1815 and
1821; and that the evil wns progressive; and it was active and
increasing even it the institution of this suit in 1822.

At the trial of the cause in Baltimeore county court, the
plaintiff’ gave evidence tending to preve the original and natu-
ral sourse of the streams, the varions worka of the corporation
fiom time to lime to turn them i the direciion of this wharf,
and the niinous consequences of these measures to the interesis
of the plaintilf. It was not asserted by the defendants that
any compensation for the injury was evet made or proffered;
but they justified under the authority they deduced from the
charter of the city, granted by the legisiature of Maryland, and
under reveral acty of the legislature conferring powers on the
corporation in regard to the grading and paving of streets, the
regulation of the harbour and its waters, and to the bealth of
the city.

They also denied that the plaintiff had shown any cause of
action in the declaration, asserting that the injury cemplained
of was a matter.of public nuisance, and not of special or indi-
yidual grievance in the eye of the law. This latter ground
was tnken in exception, and was also urged as a reason for a
motion in atrest of judgment. On all. points, the decision of
Baltimore county courl wns agninst the defendants, and a ver-
dict for four thousand five hundred dollars was rendered for the
plaintif. An appeal was taken to the court of appeals, which
revered the judgment of Baltimors county court, and did not
remand the case to that court for a further trial. From this
judgment the defendant in the court of appeals, prosecuted a
writ of error 1o this court,
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The counsel for the plaintiff presented the following pointa:

The plaintilf in error will contend that apart from the legis-
lalive sanctions of the state of  Maryland and the acts of the
corporation of Baltintore, holding. out epecial encouragement
and protection to interesta in whatves constructed on the shores
of the Patapsco river, and particularly of the wharf erected by
Craig and the plainliff, Barron; the right and profit of wharfage,
and use of the-water at the wharf for the objects of naviga-
tion, wag a vested interest and incorporeal hereditament, invio-
lable even by the state, except upen just compensation for the
privation; but the act of assembly and the ordinance of the city
are relied on as enforcing the claim to the undisturbed enjoy-

ment of the right.
This right was interfered with, and the benefit of this pre-

perty taken away fron: the plaintiff by the corporation, avow-
edly, as the defence showed, for public use; for an ebject of
public interest—ithe benefit more immediately of the commu-
nity of Baltimare, the individuals, part of the population of
Maryland, kmown by the corporate title of the Mayor and City
Council of Baltimore. The “inhabitants™ of Baltimore are
thus incorporated by tlie act of 1746, ch. 68. As a corporalion
they are made lialle [0 be sned, nnd awthorized to sue, to acquire
and hold and dispose of property, and, within the ecope of the
powers conferred by the charter, are allowed 10 pass erdinances
and legislative acts, which it i3 declared by the c¢harter shall
have thre same eflect as acts of assembly, and be operative,
provided they be not repugnant to the laws of the state, or the
constitution of the state, or of the United Btates. The plaintiff
will contend, accordingly:

1. That the Mayor and City Council of Ballimore, though
viewed even as & municipal corporation, ig liahle for tort and
actual misfeasance; and that it is a tort, and would be sp even
in the state acting in lier hnmediate sovereigoty, to deprive a
citizer of hie property, though for public uses, witheut indem-
nification: that regarding the corporation as acting with the
delegated power of the state, the act complained of is not the
less an aclionable tort.

2. That this is the case of an awthority exercised under a
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state ; the corporation appealing to the legislative acts of Mary.
land for the discretional power which it has exercised,

3. That thie exercise of authorilylwaas repugnent to the con-
stitution of the United Siates, contravening the dfth article of
the amendments to the constitution, which declares that,  pri-
vate property shall not be taker for public use withaut just
compensation;’ the plaintif centending that this article declares
principles whick regulate the legislation of the statesy for the
protection of the people in each and ali of the states reparded
za citizens of the United Blates, or as inhahitants subject to
the laws of the union.

4. That under the avidence, prayers, and pleadings in the
case, the copstitutionality of this autherity exercised under the
staie must have been drawn in question, and that this court
haes appellate jurisdiction of the point, from the judgment
of the court of appeais of Maryland, the highest court of that
state; that peint being the essential ground of the plaintifi‘s
pretension in oppositionr to the power and discretior of the cor-
poration.

5. 'T'hat this court in such appsllate cognizance is not con-
fired to the establishment of an abstract pﬂiht of construaction,
but ts cepowered 1o pass upon the right or title of either party;
and may, therefore, determine all points incideatal or prelimi-
nary ta the question of litle, and necessarily in the course to
that inquity; that consequently the guestion is for this court’s
detenmination whether the declaration avers actionnble matier,
or whether the complamt is enly of a public nuisance; and on
that Lead the plaintil will contend that special damape is
fully shown here within the principle of the cuses where an
individual inpery resclting from a public nuisance is deemed
actionable; the wieng being wicrely public only =o long as the
losz suffered tn the particubur ense te ne mnore dran all meinbers
of the community suffer,

Upon these views the plainti contends that the judgiment
of the conrl of appenls ouglit to he reversed.

The connsel for the plaintil in error, Mr Mayeor, on the
stiggestion of the court, confined the argnment 1o the questiug
whether, under the amendiment 10 the constitniion, 1he court
had jensdiction of e ease,
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The counsel for the defendants in error, Mr Taney and Mr
Scott, were stopped by the court.

Mt Chief Justice Manswacrr delivered the opinion of the
Court.

The judgment brought up by this writ of error having been
rendered by the court of a state, this tribunel cen exercise no
jurisdiction over it, unless it be shown to come within the pro-
visions of the twenty-fifth section of the. judicial act.

The Pplaintiff in error contends that it comes within that
clause in the £fih amendment to the constitution, which inhi-
hitﬁ the taking of private property for public use, without just
compensation. He insists that this amendment, being in favour
of the liberty of the citizen, ought to be so construed as (o
restrain the legisialive power of & state, as well as that of the
United States. If this proposition be untrue, the court can
tale no jurisdiction of the cause.

The question thus presented is, we think, of great impor-
tance, but not of much difficulty.

The constitution was ordained and established by the people
of the United States for themselves, for their own government,
and not for the government of the individual states, Each
gtate established a constitution for itself, and, in that constitu-
tion, provided such limitations and restrictions on the powers
of its particular government as ita judgment dictaled. The
pecple of the United States framed such a government for the
United States as they supposed best adapted to their situation,
and best calculaled {o promote their interests. The powers
they conferzed on this government were to be exercised by it-
self ; and the limitations on power, if expressed in general
terms, are naturally, and, we think, necessarily applicable to
the government creeied by the mstrument. They are imita-
tions of power granted in the instrument itself ; not of distinet
governments, framed by different persons and for different pur-

Ca.
If these propositions be correct, the fifth amendment must
be undersiood as restraining the power of the general govern.
ment, not as applicable to the stales. In their several consti-

tutions they have imposed such resiriclicne on their respective



248 SUPREME COURT-.

{Barton ¥. The Mever and City Council of Baltimore. ]

governments as their own wisdom suggesied; suck as they
deemed most proper for themseives. It is a subject on which
they judge exclusively, and with which others interfere no
farther than they are supposed to have a commeon interest.

The counsel for the plaintil’ iu ervor insists that the consti-
tution was intended to secure the people of the several states
against the undue exercise of power by their respactive state
governments; as well asngainst that which might be attempted
by their general government. In support of this argument he
relies on the inlubitions comtained in Lthe tenth section of the
first ariicle.

We think that section affords a strong if not a conclusive
argument in support of the opinion already indicated by the
court.

The preceding section contains restrictions which are ob-
viously intended for the exclusive purpose of restraining the
excrcise of power by the departments of the general govern-
ment.  Some of them use language applicable only to con-
press: others are expressed in general terms. The third
clause, for example, declares that “ o bill of attainder or cx
post facto law shall be passed” No language can be more
general; yet the demoustration is complete that it applies
solely i the government of the United States.  In addilion to
the general arguments furnished by the instrument itself,
some of which have been already suggested, the succceding
zection, the avowed purpose of which is 1o restrain state legis-
lation, contatns in terms the very prohibition, [t declares that
*no state shall pass any bill of attainder or ex post facto law.”
This provision, then, of the ninth section, however comprehen-
sive its language, containa no restriction on state legislation.

The ninth seclion having cnumerated, in the nature of a
hilk of rights, the limitations intended to bu imposed on the
powers of the general government, the tenih proceeds to enu-
rnerate those which were to operate on the state legislatures.
These resirictions are brought togetlier in the same section,
and are by express words applicd (0 the states, * No state
shall enter into any treaty,” &e.  Perceiving that in a consti-
tution framed by the people of the United States for the go-
vermuent of all, no it en of e action of goverment on
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the people would apply to the state government, unless ex-
pressed in terms; the restrictions contained in the tenth section
are in direct words so applied Lo the states.

It is worthy of remark, too, that these inhibitions generally
restrain state legisiation on subjects entrusted to the general
gnvernment, or in which the people of all the states feel an
interest. t

A state is forbidden 10 euter into any treaty, alliance or con-
federation. If these compacts are with foreign natione, they
interfere with the treaty making power which iz conferred
entirely on the general government; if with each other, for
political purposes, they can scarcely fail to interfere with Ui
general purpose and inteni of the constitution. To grant let-
terg of merque and reprisal, would lead directly to war: the
power of deciaring which is expressly given to congress. To
coln money is also the exercise of a power conferred on con-
gresz, [t would be tedious to recapitnlate the severa] limit-
itons on the powers of the staies which are contained in (his
section.  They will be found, generally, to restrain state legis-
lation on snhjects entrusted to the government of the union,
in which the citizens of all the sintes nre interesied. In these
alone were the whole people concomed.  The question of their
application to stnles is not left to construction. It is averred
in positive words,

If the original constitntion, in the ninth and tenth sections
of the firat article, draws this plain and marked line of diserim-
ination betweeu the limitations it imposes o ihe powers of
the gencral government, and on those of the states: if in every
inhibition intended to act on state power, words are employ-
ed whichk directly express that intent; some gtrong, reason
must be assigned for departing from this safe and judicioug
course in framing the amendments, before that departure can
e aesuneed.

We =errch in vain for that reason.

Had the people of the several states, or any of them, required
changes in their coustitniions; had they required additional
eafeguards to liberty from the mpprehended encroachments of
their pariicufar guverminents: the remedy was in their pwn
hands, and would have been applied by themselves,. A con-

Yor VilL—-2 G
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- vention would bave been assembied by the discontented state,
and the required improvements would have been made by
itgelf. The unwieldy and cumbrows machinery of procuring
a recommendation from two-ihirda of congress, and the assent
of threa-fanrtha of their sister states, could never have occurred
to any human being as a mode of doing that which might be
effected by the state itself. Had the frmmers of these amend-
mente intended them te be limilalions o the powers of the
stafe governments, they would have imitated the framers of
the original constifution, and have expressed that intention.
Had congress engaged in the extraordinasry occupation of im.
proving the constitutions of the several states by affording
the pecple additional proteciion from the exercise of power
by their own governments in matters which concerned them-
selves alone, they would have declared this purpose in plain
and intelligible language. |

But it is universally understood, it is a part of the histery of
the day, that the great revoiution which established the con-
stitution of the United Btates, was not effected without immenss
opposition. Serious fears were extensively entertained that
ihose powers which the pairiot stetesmen, who then watched
over the interests of our country, deemed esseutizl to uniopn,
ahd to the attainment of those invaluable objects for which
union was sought, might be excicised in & manner dangerous
to liberty., In almost every convention by which the constitu-
tion wag adopted, amendments to guard against the abuse of
power were recommended. These amendments demanded
security egainst the apprehended encroachments of the general
government—not against those of the local governments.

In compliance with a sentiment thus generally expressed,
to quiet fears thus extensively entertained, amendments were
proposed by the required majorily in congress, and adopted by
the staies, Tliese emendments coatain no expression indica-
ting an intention to apply them to the state governments.
Thig court cannot so apply them.

We are of opinion that the provision in the fifth amendment
to the constitution, declaring that private property shall not be
taken for public use withoul just compensation, is intended
solely as a limitation on the exercise of power by the govern-
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ment of the Uniled States, and ie not applicable ta the legisla-
tion of the states.  We ure therclore of opinion that there is no
repugnancy between the severnl acta of the general assembly of
Muryland, given in evidence by the defendants at the trial nf
Lhiz cause, i the court of hat state, and the consiitution of
the United States. This court, therefore, hag ne jurizdiction
of the ¢auwse: and il is dismiszed.

This cause come on 1o be heard on the tsanseript of the re-
cord from the court of appeals for the western sliore of the
siate of Marylend, and was argued by counsel: on considera-
tion whereof, it 1s the opinior of this court that there ja po
repugnancy hetween the several acts of the general rssembly
of Maryland, given in evidence by the defendants at the trial
of this canse in the court of that staie, and the constitution of
the United States ; wherenpon, it is ordered and adjondged by
this court that this writ of ersar be, and the same jr hereby
dismirsed for the want of jurisdiction,



