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FOR THE DISTRICT OF MARYLAND, AT BALTIMORE,
CiviL AcTION.

BRIEF FOR LIBRARY AND LIBRARY TRUSTEES,
APPELLEES.

STATEMENT OF CASE.
The Trustees of The Enoch Pratt Free Library in Bal-
timore constitute a Maryland corporation under the
name “The Enoch Pratt Free Library of Baltimore City,”
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created by special act of the General Asembly of Mary-
land at the behest of the founder and original donor of
the Library, the philanthropist, Enoch Pratt. All of its
activities and functions are trust duties imposed upon
it pursuant to the terms of the trust specified by this
private settlor. It is, however, now largely financed by
grants of money appropriated in its aid by the City of
Baltimore. The original trustees were selected and des-
ignated by Enoch Pratt; they were named as such in
the enabling Act—Chapter 181, Acts of 1882 ( Appendix
p. 1) and they have perpetual succession and the power
to fill all vacancies occurring on their board. The trus-
tees so incorporated are empowered by the statutory
charter “to do all necessary things for the control and
management of the Library”; to expend its funds, result-
ing from private endowments and from the appropria-
tions made by Baltimore City for its aid, “in such man-
ner as they shall think proper and to make all necessary
* * * regulations * * * for the appointment of the nec-
essary officers and agents.”” Such discretion in the Trus-
tees as to the management of the Library is part of a
binding contract between Enoch Pratt, the Library cor-
poration, and the City of Baltimore.

The Trustees declined to admit the plaintiff, Louise
Kerr, a negress, who possessed the purely educational
qualifications, to an intra-mural training course con-
ducted by the Library for the sole purpose of preparing
suitable candidates for appointment to professional posi-
tions with the Library as “library assistants.” The rea-
son, found by the trial court to be bona fide, for refusing
to admit the plaintiff was that her training would have
been futile and unnecessary, because the only two such
professional positions at the Library then open to negroes
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were already filled by negro appointees and there were,
in the judgment of the Trustees, sufficient negroes al-
ready trained in library work available to fill any va-
cancies in such positions that might occur.

“Library assistants” have close contact with the pa-
trons of the Library, their principal duties being to ad-
vise such patrons, to help them find the books they re-
quire. The Trustees, in the exercise of the discretion
conferred upon them and for the purpose of rendering
the best library service to all the people of Baltimore,
had recently opened these two positions to negro em-
ployees at the only Branch of the Library where the
patrons were predominantly colored. At the Central
Library and at the other branches where the patrons
and members of the staff are predominantly white, the
Trustees had refrained from placing negroes in the roles
of advisors of the white patrons.

Thereupon the plaintiffs, Louise Kerr, and her father
T. Henderson Kerr instituted this action on October 4,
1943, against the Library corporation, its Trustees and
Librarian individually, and the Mayor and City Council
of Baltimore. Plaintiff Louise Kerr, the applicant for
admission to the training class, claimed that the action
of the Library constituted a discrimination against her
in violation of her civil rights. Her father, T. Hender-
son Kerr sued solely because of his interest in the contro-
versy as a taxpayer of Baltimore City.

The complaint was in four counts. In the first count
it was alleged, in substance, that the Library was created
to perform, and it and its Board of Trustees do perform,
through the use of property, the title to which is in the
Mayor and City Council of Baltimore, and through em-
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ployees and other facilities paid for chiefly out of public
moneys, a public governmental activity of the State of
Maryland; that, as an integral part of the exercise of
such governmental activities, the Library, and its Trus-
tees and Librarian, and Baltimore City, and through it
the State of Maryland, have conducted a Library Train-
ing Course, primarily for the training of individuals for
staff positions in the Library, from which negroes, qual-
ified to receive such training, including the plaintiff
Louise Kerr, have been excluded solely because of their
race or color; that no equivalent library training course
conducted with public funds and available to the plain-
tiff or other negroes exists in the State; that the Trustees
of the Library had adopted on September 17, 1943, the
following resolution:

“Resolved that it is unnecessary and impracticable
to admit colored persons to the Training Class of
the Enoch Pratt Free Library. The Trustees being
advised that there are colored persons now available
with adequate training for library employment have
given the Librarian authority to employ such per-
sonnel where vacancies occur in a branch or
branches with an established record of preponderant
colored use”;

and that the failure of the defendants to accept the ap-
plication of plaintiff, pursuant to the policy expressed
in said resolution, constituted an impairment of her civil
rights guaranteed by Section 1 of the Fourteenth Amend-
ment of the Constitution of the United States and a vio-
lation of the Federal Civil Rights Statute (U. S. C., Title
8, Sec. 41). The plaintiff Louise Kerr claimed damages
against each individual defendant in the amount of
$5,000.
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Count Two adopted ‘by reference all of the allegations
of Count One, and therein plaintiff Louise Kerr prayed
an injunction against refusal by defendants, on account
of her race or color, to admit her to the training class
in the future.

Count Three likewise adopted by reference all of the
allegations of Count One and Count Two and therein
both plaintiffs prayed for a declaratory judgment to
establish the right of the plaintiff Louise Kerr to have
her application for admission to the training class in
the future received and considered by the defendants
without discrimination because of her race or color.

Count Four alleged that the Mayor and City Council
of Baltimore transfers each year a large amount of public
moneys to the Library and that, if the Library is a
private corporation, such appropriations in excess of
$100,000 annually (resulting from private endowments)
are ultra vires and constitute the taking of the property
of the plaintiff T. Henderson Kerr, a taxpayer, without
due process of law, and therein plaintiff T. Henderson
Kerr prayed an injunction against payments by the City
to the Library of any such public moneys derived in
part out of taxes levied against him.

The answer of the Library defendants, by appropriate
allegations, in substance denied that the functions per-
formed by them constituted state or governmental activi-
ties, and denied that the plaintiff Louise Kerr had been
refused admission to the training class because of her
race or color, but, on the other hand, because, there
being no positions on the Library staff open to negroes
which were not already filled by negro appointees and
no lack of negroes already trained for library service
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available to fill any vacancies which might occur in such
positions, her admission to the training class would be
impractical, unnecessary, futile and unfair to her and
that, therefore, their refusal to admit the plaintiff Louise
Kerr did not constitute an unlawful discrimination.

The answer of the Mayor and City Council of Balti-
more asserted that its appropriations in aid of the Li-
brary project did not deprive the plaintiff T. Henderson
Kerr of his property without due process of law.

No demand having been made by any party for trial
by jury, the case was tried before the Court (District
Judge Chesnut). Testimony was heard. All relevant
documents, including state statutes, city ordinances,
resolutions, minutes and correspondence were received
in evidence under a stipulation of counsel dispensing
with formal proof thereof. At the conclusion of the
trial the District Court, in a careful opinion, found from
the evidence: (1) that the action of the Library defend-
ants in refusing the plaintiff Louise Kerr admission to
the training class was private corporate action and not
State action and hence not within the provisions of the
Fourteenth Amendment and of the Federal Civil Rights
Act; (2) that, nevertheless, the policy and practice of
the Library defendants in selecting only white persons
for “library assistants,” except at Branch No. 1 where
the patrons were predominantly colored persons, was
not due to prejudice or discrimination against negroes,
but in the exercise of their best judgment in the selection
of employees for the service to be rendered and in con-
sideration of the predominate patronage by white persons
at the Central and all other branches of the Library
except Branch No. 1; (3) that the refusal by the Library
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defendants to admit the plaintiff to the training class,
which was conducted purely as an intra-mural feature
of the Library for the instruction of its prospective em-
ployees and not as a general library training course,
was not based solely on account of the plaintiff’s race
or color but was in good faith; and (4) that the appro-
priations by the Mayor and City Council, authorized by
statute for the aid and benefit of the Library corpora-
tion, were valid and did not deprive the plaintiff T. Hen-
derson Kerr of his property without due process of law.

The District Court thereupon made appropriate find-
ings of fact and conclusions of law and entered a judg-
ment dismissing the complaint, from which this appeal
is prosecuted.

The issues before this Court are therefore whether
the District Court erred in holding:

1. The refusal of the Library defendants to admit the
plaintiff Louise Kerr to the Library Training Course
was private corporate action and not State action.

2. The refusal of the Library defendants to admit the
plaintiff Louise Kerr to the Library Training Course was
based on reasonable grounds and did not constitute an
unlawful discrimination against her.

3. The payments by Baltimore City to the Library
of money appropriated by the City for its aid did not
deprive the plaintiff T. Henderson Kerr of his property
without due process of law.
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STATEMENT OF FACTS.
A. The private nature of the Enoch Pratt Library
Corporation and its management; its
relation to Baltimore City.
All of the functions and activities performed by the
Library defendants were imposed on them as the result
of the terms of a privately created trust.

The Library had its origin in the letter which Enoch
Pratt wrote to the Mayor and City Council of Baltimore
on January 21, 1882. In it he said that he had contem-
plated for some years establishing a free circulating
library, to consist of a central library and branches con-
nected with it “under the same management.” He re-
lated that he had begun the construction of the central
building upon his own property to cost about $225,000,
the legal title to which he proposed upon completion to
convey to the City together with a sum of $833,333.33
in trust for the whole people of Baltimore, “provided the
City will grant and create an annuity of Fifty Thousand
Dollars ($50,000) per annum forever, payable quartely
to the Board of Trustees, for the support and mainte-
nance of the Library and its Branches.”

The letter included detailed suggestions as to how
the City might legally carry out its part of the plan,
and contained the following:

“I propose that a Board of nine Trustees be in-
corporated for the management of ‘The Pratt Free
Library of the City of Baltimore’, the Board to be
selected by myself from our best citizens, and all
vacancies which shall occur, shall be filled by the
Board. The articles of incorporation will contain
a provision that no trustee or officer shall be ap-
pointed or removed on religious or political grounds.
The Trustees are to receive from the City the quar-
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terly payments, and to expend it at their discretion
for the purposes of the Library * * *

“The Trustees will be required to make an annual
report to the Mayor and City Council of their pro-
ceedings, and of the condition of the Library, and
the report will contain a full account of the money
received and expended.”

Two features of the plan stood out: (1) The City was
merely to hold legal title to the property and to invest
the endowment fund; (2) the management of the Library
and the expenditure of its funds was to be committed
exclusively to a private corporation consisting of the
founder’s own nominees and their successors chosen by
them. The only state or municipal action contemplated,
beyond the mere act of creating the private corporation,
related to the method of the Library’s financing and to
the fact that the municipality should hold the Library
property in trust and represent the beneficiaries of the
gift, the people of Baltimore.

This was the plan, with a distinct cleavage between
fiscal and managerial trust functions, which was carried
out. It was embodied in a contract, legally immune
from impairment, between Pratt, the Library Corpora-
tion and the City, which has been observed from that
day to this. The City has had nothing to do with the
management and activities of the Library or with the
selection of its staff. The private corporation, acting
through its Board of Trustees in carrying out the express
intent of its private founder, has had everything to do
with such matters.

By special act of the Maryland Legislature (Acts of
1882, ch. 181) the persons selected and designated by
Pratt were constituted a corporation, and the City was
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enabled to accept the gift and “to contract and agree
by ordinance” to carry out the fiscal features of the
plan. The preamble of the statute recited, among other
things, that the Trustees were to receive the annuity
“for the purchase and maintenance of the said Library,
with not less than four branches in different parts of
the City, said branches to be established by said Trus-
tees * * *” and that “the control and management of
the said Library and other property to be in said Board
of Trustees.”

Enoch Pratt and his eight associates were incorporated
under the name “The Enoch Pratt Free Library of Bal-
timore City", and they constituted its Board of Trustees
with perpetual succession and were empowered to fill
any vacancies in the Board “and to do all necessary
things for the control and management of said Library
and its Branches * * *” and to expend its funds “for
the purposes of said Library in such manner as they shall
think proper and to make all necessary by-laws and
regulations for the government and administration of
said trust and for the appointment of the necessary offi-
cers and agents.” In literal compliance with the express
stipulation of Pratt, the statute contained the require-
ment of an annual report by the Trustees to the City
of their proceedings and of the condition of the Library,
and an account of the moneys received and expended by
them. Since the City was obligated to pay the annuity
and since it represented the indefinite class of bene-
ficiaries of the trust, provision was also made for the
appointment by the City of a Visitor to examine the
Trustees’ books and accounts, and the City was em-
powered, only however “in case of any abuse of their
powers by said Trustees or their successors,” to resort
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to the proper courts to enforce the performance of the
trust.

Of the statute the District Court said in its opinion:

“The purpose and effect of the Act was merely to
ratify and approve the agreement made between
Mr. Pratt and the City and to give the necessary
authority of the State to the City to carry out the
agreement.”

So enabled, the Mayor and City Council by Ordinance
No. 106, approved July 15, 1882, accepted this gift on
the donor’s said terms and entered into the contract
described. The ordinance also expressly provided for
“the control and management of said Library and prop-
erty to be in said Board of Trustees.” On the theory that
the undertaking of the City to pay the annuity to the
Trustees might create a debt by the City to the Library
Corporation, the ordinance was submitted to the legal
voters of the City and its adoption was duly approved.
Thus the private Library Corporation, far from being
an agency of the City, was, in contemplation of these
enactments, regarded as the City’s obligee.

On July 2, 1883, Enoch Pratt and his wife, Pratt having
completed the erection of the Library building upon his
own ground on Mulberry Street, conveyed the same to
the Mayor and City Council of Baltimore in trust. The
Library Corporation joined in the deed for the purpose
of covenanting “to appropriate entirely and solely for
its corporate purposes” the annuity payments which it
was to receive. The Library was formally opened to
its patrons on January 4, 1886.

In 1907 the resources of the Library were further
augmented as the result of a private endowment. In
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that year Andrew Carnegie offered to give the Mayor
and City Council $500,000 for the erection of branch
library buildings on sites to be-furnished by the City,
provided the City would also furnish funds for the main-
tenance of these branches in an amount not less than ten
per cent. of their cost ($50,000). This offer was accepted
by the City, and by Ordinance No. 275, approved May
11, 1907, the gift of $500,000 was turned over to the
Library Corporation to be expended by the Trustees
for the erection of the branch library buildings. These
branch library buildings, twelve in number, have been
occupied and managed by the Library Corporation, and
the annual maintenance funds are turned over to the
Trustees for disbursement “in such manner as may be
specified from year to year in the ordinance of Esti-
mates.” The appropriations provided for in this ordi-
nance were made conditional upon receiving authority
therefor from the State Legislature.

By the Acts of 1908, Chapter 144, general authority
was given by the Maryland Legislature to the City to
appropriate public funds in aid of free public libraries,
in general, when the legal title to their properties should
be held by the City, and in aid of The Enoch Pratt Li-
brary in particular. This statute is codified in the Char-
ter of Baltimore City, in Article I, Sec. 6 (14A) entitled
“Libraries.”

Pursuant to this section of its Charter, the City, in
addition to making the appropriations required by the
terms of the Carnegie gift, has from time to time, in in-
creasing amounts, rendered municipal financial aid to
the Library Corporation. For a long period of time these
additional annual appropriations by the City in aid of
the Library Corporation were comparatively small, ap-
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proximating $75,000 or $80,000. From the year 1919 on
they began to grow in amount, and since 1932, when a
new enlarged Central Library building was constructed
and the activities of the Library were greatly expanded,
the pace of their growth has been accelerated. In 1943
they amounted to as much as $461,567. These grants
have not, however, changed in any particular the orig-
inal disposition of functions, stipulated by Enoch Pratt,
as between City and Library Corporation.

In 1927 the City, thereunto authorized by state legis-
lature (Act of 1927, Ch. 328) and by the vote of the
citizens of Baltimore, incurred a bonded debt in the
amount of $3,000,000 of which the amount of $2,925,000
(Appendix to Plaintiffs’ Brief, p. 55) was used for the
acquisition by condemnation of additional real estate
adjoining the Central Library building and for the con-
struction thereon of a greatly enlarged and improved
Central Branch. When completed this new building was
turned over to the Library Corporation for occupation
and management.

Until about 1932 the City’s grants in aid were made in
the form of blanket appropriations and the money so
provided was turned over to the Library Corporation in
monthly installments to be expended and disbursed by
it. Since that time there has been a change in the form
only of handling these grants. By mutual voluntary ar-
rangement with the City, the Library has requested this
financial aid by submitting each year to its benefactor an
itemized budget of its proposed expenditures for the
ensuing year. Such budgets disclose not only the antici-
pated needs of the Library, but, as an offset thereto, the
income which the Library receives in the form of fines
levied by it upon borrowers for the overdue return of
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books. The function of this budget is merely to enable
the City to determine how much money it should grant
each year and to justify the overall amounts of such
grants. The Board of Estimates of the City goes over
this proposal and, of course, feels free to eliminate or
reduce items therefrom which would cause the lump
sum appropriation to be more than seems justified by
the City's current financial situation, and the budget so
agreed upon is incorporated in the City’s annual Ordi-
nance of Estimates.

About 1932 also, the Librarian recommended to the
City that it establish salary classifications appropriate
to the various employees of the Library, as far as pos-
sible in accaerdance with the regular salary schedule for
municipal employees performing similar duties, and this
was also done.

Another purely formal change in the fiscal arrange-
ments, inaugurated about 1932, was an agreement be-
tween the Library Corporation and the City to utilize
the disbursing office of the City in the actual payment
of the Library’s bills and payroll. By this method the
City retains the appropriated funds and disburses them
upon bills incurred and approved by the Library. Thus
the Library Corporation relieves itself of onerous ac-
counting work, without sacrificing its function of deter-
mining what bills should be incurred, what staff should
be employed and what salaries it should pay its em-
ployees.

The employees are not within the jurisdiction of the
City Service Commission and are not required to take
civil service examinations. As a result of their own
pioneering they have been admitted by a Special Act of
the Maryland Legislature (Act of 1939, Ch. 16) to the
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same general pension and retirement system which the
City conducts for its own employees.

All of these arrangements were purely voluntary on
the part of the Library Corporation and have had no
effect whatever in impairing the managerial functions
of the Library Corporation. The City has no right to,
and does not attempt to, control its management in any
way. The Library Corporation still determines in detail
how its money is to be spent within the overall limits of
the appropriations made for it. So long as it does not
exceed the total appropriation, it is not required to con-
form to the items specified in the budget. It still deter-
mines how many and what books to buy, and still hires
and fires the members of its staff without being subjected
to any control by public or governmental authority.
(See relevant excerpts on this subject from the testi-
mony of Herbert Fallin, head of the City’s Bureau of
Accounts, and of Dr. Joseph L. Wheeler, the present Li-
brarian, printed in the Appendix to Plaintiffs’ Brief, pp.
114, 115, 129, 130.)

The District Court in its opinion summarized the rela-
tions between the Library Corporation and the City as
follows:

“(1) The management and operation of the Li-
brary is wholly committed to the Board of Trustees;
(2) the title to all the property of the Library in-
cluding its equipment of books and furniture, is
vested in the City for the use of the Library; (3) the
City is legally obligated to pay $100,000 a year to the
Library in accordance with the Pratt and Carnegie
gifts, but is not legally obliged to make any further
appropriations for the Library; (4) nevertheless the
City has for years past made additional voluntary
appropriations to a very large amount, and (5) the
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City has no legal authority to supervise or in anv
way control the management of the Library by the
Trustees with respect to appointments to staff posi-
tions or in the amount of annual expenditures, ex-
cept by reducing partially or entirely the amount of
its voluntary appropriations for the benefit of tne
Library.”

B. The disposition by the Library Corporation of the
application of the Plaintiff to be admitted to the
library training class for prospective
Pratt Library employees.

The Library now manages the Central Branch at Mul-
berry Street and Cathedral Street, and twenty-six other
branches located in various sections of the City. In
accordance with the expressed intent of Enoch Pratt, the
Trustees have seen to it that the reading, book lending
and other educational services of the Library have at all
times been rendered to all members of the Baltimore
public without any discrimination whatever. Several of
these branch libraries are located in sections of the City
where there is a large proportion of negro residents,
but at only one branch, that known as Branch No. 1 lo-
cated at Fremont and Pitcher Streets, are the patrons
of the library predominantly colored. At Branch No. 1

the patrons are almost exclusively negroes.

The full-time employees of the Library, including the
building staff, now number 285. Of these, approximately
70 are senior and 80 are junidr “library assistants”, pro-
fessionally trained to aid and advise patrons in their
selection of books. Negroes have been employed in ordi-
nary course by the Library in minor capacities, but until
1942 they were not appointed to these professional posi-
tions having such close advisory contacts with the Li-
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brary patrons. Beginning in 1942 the Board of Trustees,
in the exercise of its managerial discretion, inaugurated
the tentative and experimental policy of appointing
qualified negroes to positions as junior library assistants
at said Branch No. 1. Two such positions at that Branch
were opened to negroes, and, as a result of competitive
examinations, two educated negresses, already trained
in library work, were appointed thereto, one in Septem-
ber 1942 and the other in February 1943. The policy
under which this was done was clearly expressed in a
resolution of the Board of Trustees, dated September 17,
1942, which read as follows:

“Resolved that it is unnecessary and unpracticable
to admit colored persons to the Training Class of
The Enoch Pratt Free Library. The Trustees being
advised that there are colored persons now available
with adequate training for library employment have
given the Librarian authority to employ such per-
sonnel where vacancies occur in a branch or
branches with an established record of preponder-
ant colored use.”

Future policy toward the employment of negroes a$ “li-
brary assistants” awaits the result of this experiment.*

® On this paint Dr. Thomas S, Cullen, President of the Board of Trustees,
testified :

“We had no colored people up to a year or two ago. and then we
put two in the Pitcher street branch because of the majority of the
people there were colored, and we do not knew what turns the city
will take in the future, so we can not be positive about the future.”
(Appendix to Plaintiffs’ Brief, p. 162.)

Albert D. Hutzler, 2 Trustee, testified:

“The question was brought up and discussed more than once, and
it was felt that perhaps we could experiment slowly and see what
developed. In the first place, selected according to where the branch
is, and there was only one which was preponderantly colored in
patronage. It was felt by the Trustees that service with colored
librarians was not what was wanted by the users of the Pratt Library,
and we felt it was something that should be worked out slowly.
There are certain problems to be met. While no promises were to
be made. and it was definitely stated to Mr. Wheeler that no prom-
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The District Court in its opinion found that:

“the Trustees have exercised their judgment in this
matter in the past in good faith and not with any
personal hostility to or prejudice against the Negro
race. And it also appears that they have an open
mind for the future as to the desirability of appoint-
ments of additional young Negresses of suitable
qualifications to technical staff positions where it is
found in the interest of good public service, consid-
ering particularly the predominant character of the
patronage of the particular branch library . . .”

Since the year 1928 the Library has conducted each
year a training class, not to furnish training for general
library work or as part of the general education advan-
tages offered to patrons, but solely an intra-mural ar-
rangement to give preliminary training to small groups

ises were to be made, if the thing was successful we would take the
next step after the first atep worked all right, and that is the reason
the Pitcher street branch was selected as the first one, and we first
put one in and then a second was put on, and things were working
out in such a way that perhaps a third step will be taken, but, again,
no action has been taken by the Trustees.

“Q. The Board of Trustees has made no commitments as to its
«future policy?

“A, Has made no commitment either positive or negative as to the
future policy.

“Q. So that the instruction contained in the resolution passed by
the Board on January 21, 1943, directing that Mr. Wheeler is to
make no promises or commitments beyond that, that resolution was
passed because of the fact that there was no policy fixed by the

Board?

“A. It was taken because the Board wanted to leave itself for
power of action as events developed.” (Appendix tn Plaintiffa’ Brief,
p. 176.)

Robert W. Williams, a Trustee, testified:

“Q. Your decision, then, was based on the fact that there were no
positions to which negroes were eligible, to which this girl could be
appointed if she finished the course, is that correct?

“A. That is true, Mr. Houston. At that time I think we felt we
were starting on a course of action which we hoped would be success-
ful, and we did not feel it could be successful if it were advanced
too rapidly, and I don't think any of us know just how far or how
rapidlv we can proceed along this line.” (Appendix to Plaintiffs’
Brief, p. 184))



19

of suitable persons from which, after completion of the
course, appointments could be made to vacancies oc-
curring in the positions at the Enoch Pratt Library of
“junior library assistants.” The requirements for ad-
mission are described in a circular received in evidence.
The preferred preparation for admission to the class is
a college degree representing a scholastic average of 80%
for the entire course, but such exacting qualifications
are not being insisted upon. The committee of the Li-
brarian’s staff passes on the qualifications of applicants
and selects the most likely candidates on the basis of
education, health and personality. They have usually
selected an average of 15 to 18 students for each class.
Graduates are expected to accept positions with the Li-
brary if offered, and vacancies in the position of library
assistants are usually recruited from the graduates.
Since the course includes some part time work in the
Library, the members of the class receive compensation
after a short initial training period.

Negroes have not been admitted to the training class
because of the abundance of negroes already trained in
library work available at the only two such positions so
far open to them at Branch No. 1.

On April 23, 1943, appellant Louise Kerr, a well-edu-
cated negress, possessing the purely educational require-
ments, applied in person to Harry L. Hamill, assistant
librarian of the Library, to be admitted to the training
class beginning July 15, 1943. At that time there were
no vacancies in the only two positions of junior library
assistants which were open to and already filled by
negroes. In view of that situation and the fact that
there were available an ample number of qualified
negresses for those positions, the applicant was denied
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admittance to the training class. Thereupon her coun-
sel, on June 28, 1943, sent a formal demand to Dr.
Thomas S. Cullen, President of the Board of Trustees of
the Library, that she be admitted, contending that she
had been refused solely because of her color and that
such refusal constituted an unlawful discrimination
against her. To this demand Dr. Cullen, on July 7, 1943,
replied as follows:

“I have your letter of June 29th. You are mis-
taken in stating that Miss Kerr was refused admis-
sion to the library training course solely because of
her race. As you know, the Pratt Library has ap-
pointed librarians of the colored race, as well as of
the white race.

“The Trustees of the Pratt Library have, after
careful consideration, determined what librarian
positions are available for members of the colored
race, and what librarian positions are available to the
white race. At the present time there are no open-
ings or vacancies among those positions filled by, or
available for, members of the colored race. The Li-
brarian tells me there is no likelihood that there
will be vacancies in those positions in the near
future.

“Mr. Wheeler tells me that this was explained to
all persons of the colored race applying for admis-
sion to the library training course in the spring, and
it was also pointed out to them that the library
training course was maintained by the Library to
train persons to fill vacancies on the Pratt Library
staff. The library training course is not designed,
and can not undertake, to train persons generally in
library- work for positions elsewhere.

“Under those circumstances, and since no opening
as librarian on the staff of the Pratt Library is, in
the immediate future, available, the admission of
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Miss Kerr to the library training course, and her
work in that course, could result only in an un-
happy and unprofitable waste of her time.”

There is no question but that, as the District Court
found, the reasons given by Mr. Hamill and Dr. Cullen
to the plaintiff for refusing her application were bona
fide. A number of trustees testified without contradic-
tion that Dr. Cullen's letter accurately described the
policy and attitude of the Board. On the evidence the
District Court justifiably found as a fact

“that the reason given by the management of the
Library for its refusal to consider her application
was genuine and in good faith, and not solely by
reason of her race or color.” (Appendix to Plain-
tiffs’ Brief, p. 27.)

And also found

“The policy and practice of the Library manage-
ment in selecting only white persons for its technical
staff (with the exception mentioned) had not been
due to any personal prejudice or discrimination by
the Trustees on account of race or color, but in the
exercise of their best juigment in the selection of
employees in the interest of the public service to be
rendered, and in consideration of the fact that the
largely predominant patronage of the main and
branch libraries (with the one exception men-
tioned) has been by white persons.” (Appendix to
Plaintiffs’ Brief, p. 24.)
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ARGUMENT.
L

THE REFUSAL OF THE LIBRARY TRUSTEES TO ADMIT
PLAINTIFF LOUISE KERR TO THE LIBRARY TRAINING COURSE
WAS NOT STATE ACTION.

1. The constitutional and statutory prohibitions
against discrimination have to do with State action only.

Fourteenth Amendment, Sect. 1;

Civil Rights Act, U. S. C. A. 8, Sect. 41, 43;
United States v. Cruikshank, 92 U. S. 542;
Strauder v. West Virginia, 100 U. S. 303.

If the wrongful act is—

“not sanctioned in some way by the State, or not
done under State authority, his rights remain in full
force, and may presumably be vindicated by resort
to the laws of the State for redress.”

Ex Parte, Virginia, 100 U. S. 339.

2. It is for the courts to determine, on the facts of the
particular case presented, whether the act complained
of was action by the State.

“But to constitute such unjust discrimination the
action must be that of the state. Since the state,
for present purposes, can only act through function-
aries, the question naturally arises what function-
aries, acting under what circumstances, are to be
deemed the state for purpose of bringing suit in the
federal courts on the basis of illegal state action.”

“It (the problem) is not to be resolved by abstract
considerations such as the fact that every official
who purports to wield power conferred by a state is
pro tanto the state.”

Snowden v. Hughes. 64 S. Ct. 397, 405.
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3. Although the question is a federal one, applicable
decisions of the State Court although not conclusive,
are persuasive.

The fact that the City contributes to the carrying on of
the work and that the activities conducted by the Li-
brary Corporation are such as may be and in many in-
stances, are conducted by the State and are of the kind
generally denominated governmental activities, does not
make them State activities or make it a State agency.
The giving of State aid to private institutions (hospitals,
orphan asylums, homes for the aged, welfare institutions,
reformatories) is universal throughout the State and the
Nation. Chapter 710 of the Acts of 1943 provides for
State aid to a total of 100 institutions, including 31
general hospitals, 5 hospitals devoted to the care of
special types of invalidism, 11 homes for the aged
and infirm, 15 institutions for dependent children, 4
agencies for dependent children, 4 day nurseries, 4
convalescent homes, 1 institution devoted to the
care of crippled children, 3 schools for the blind, 8
educational institutions and 5 miscellaneous institutions
charged with the care of delinquents. Each of these in-
stitutions exercises functions and performs services
which can be and usually are performed by the State;
that fact does not constitute their activities State action;
nor does the contribution to their maintenance and up-
keep, to assist them in the carrying on of the work en-
trusted to them; the State contributes to the cost of the
carrying on of the activities of the Library Corporation
in lieu of carrying on the same by an independent and
separate State agency or department. There is no sup-
port in law for the contention made by the Plaintiff that
the carrying on of activities of the kind usually carried
on by the State constitutes State action.
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That the State elects not to carry on in its own name
and through officers subject to its control and supervi-
sion, activities such as are conducted by the Library
Corporation but elects in lieu thereof to contribute to
the carrying on of such activities by the Corporation,
in no sense changes the character of the Corporation and
converts its activities from private activities to State
activities and no authority, it is submitted, so holds.
Manifestly, as repeatedly alleged by Plaintiff, private
persons exercising governmental functions are subject
to constitutional restraints; they are oftentimes subject
to constitutional restraints whether they do or do not
exercise governmental functions if the facts are apposite.

The right of the State to make appropriations for
private institutions is not subject to question in Mary-
land and the making of the same does not affect the char-
acter of the recipient, under the decisions of the Court of
appeals in Finan v. Cumberland, 154 Md. 563, St. Mary’s
Industrial School v. Brown, 45 Md. 310, Clark v. The
Maryland Institute, 87 Md. 643.

The Plaintiff cites decisions of the Supreme Court in
three cases—Nixon v. Condon, 286 U. S. 73, Smith v.
Allwright, 321 U. S. 649, and Steele v. L. & N. R., 323
U. S. (Dec. 18, 1944), as authority for the contention on
which she so largely relies, i. e, that the exercise of a
governmental activity makes the act done, State action
within the prohibition of the amendment; the facts are
~so different from those in the instant case, that the deci-
sions are not applicable precedents. In Nixon v. Con-
don, the State of Texas had provided by statute, that
every political party, through its executive committee,
should have the power to prescribe the qualification of
its own members and determine who should be qualified
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to vote as a member of such political party. The Court
held as to the executive committee that—

“They are then the governmental instruments
whereby parties are organized and regulated to the
end that government itself may be established or
continued.”

“Whatever power of exclusion has been exercised
by the members of the committee has come to them,
therefore, not as the delegates of the party, but as
the delegates of the State. Power so intrenched is
statutory, not inherent. If the State had not con-
ferred it, there would be hardly color of right to give
a basis for its exercise.

L 3 * * * * =

‘“* * * The pith of the matter is simply this, that
when those agencies are invested with authority in-
dependent of the will of the association in whose
name they undertake to speak, they become to that
extent the organs of the State itself, the repositories
of official power.”

In Smith v. Allwright, 321 U. S. 649, again a Texas
statute was involved, which provided that all white citi-
zens should be eligible to membership in the Democratic
party. In holding that negroes could not be so barred
from membership, the Court again based its decision on
a finding specifically that the party was by statute a
State agency.

“We think that this statutory system for the selec-
tion of party nominees for inclusion on the general
election ballot makes the party which is required to
follow these legislative directions an agency of the
State in so far as it determines the participants in a
primary election.”

and again—

“But when, as here, that privilege (the privilege
of membership in the party) is also the essential
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qualification for voting in a primary to select nomi-
nees for a general election, the State makes the
action of the party the action of the State.”

The holding in the case last referred to, Steele v. L.
& N. R, is not relevant on the facts, we respectfully sub-
mit.

Whether certain action is State action or not, is not
dependent upon whether in the taking of such action,
the party concerned is exercising functions which the
State may also exercise but whether the person exer-
cising the function does so by virtue of a public position
under a State government. Raymond v. Chicago Trac-
tion Co., 207 U. S. 20, at page 36:

“whoever by virtue of public position under a state
government, deprives another of any right protected
by that amendment against deprivation by the State,
violates the constitutional inhibition; and as he acts
in the name of the State and for the State, and is
clothed with the State's powers, his act is that of the
State.”

The test as to whether the Library Corporation is a
public one or a private one, from which to judge whether
its acts are private or public, depends upon whether (1)
the Trustees were appointed by public authority, (2) are
subject to removal by, and (3) control of the public au-
thority.

It is true that the question must be decided by the
federal courts as a federal question but the decisions of
the Court of Appeals of the State are persuasive as to
the correctness of the contention that the Library Cor-
poration is a private and not a public institution.

The Maryland Institute was held to be a private insti-
tution although it received municipal aid, and its action
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in excluding colored pupils was held not to violate the
14th Amendment. Clark v. Maryland Institute, 87 Md.
643.

On the other hand, the Law School of the University
of Maryland, being a State agency by consolidation with
Maryland State College of Agriculture, and being under
one and the same Board of Trustees, appointed and con-
trolled by the State, is a State institution, and must fur-
nish equal facilities for negroes.

In Dartmouth College v. Woodward, 4 Wheat. 518,
671—

“When the corporation is said, at the bar, to be
public it is not merely meant that the whole com-
munity may be the proper objects of the bounty,
but that the government have the sole right, as
Trustees of the public interests, to regulate, control,
and direct the corporation and its funds and its fran-
chises at its own good-will and pleasure.”

See also:

St. Mary’s School v. Brown, 45 Md. 310;

University of Maryland v. Williams, 9 G & J.
365, 397;

Clark v. Md. Institute, 87 Md. 643;

Trustees v. Indiana, 14 Howard 268, 276;

Fletcher, Cyc. Corp., Vol. 1, p. 194.

In Finan v. Cumberland, 154 Md. 563, it was held that
if there is legislative authority for so doing, public funds
may be used by a municipality in the erection or mainte-
nance of a general hospital, and such use of public funds
does not make the institution a public corporation. The
hospital was a private corporation—

“for it was regularly organized as such, elects its

own managers, and is in ho way subject to public
authority or control.”
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St. Mary’s Industrial School for Boys, St. Mary’s In-
dustrial School for Girls, St. Vincent’s Infant Asylum,
and The Maryland Institute were all held to be private
institutions and that the City could not appropriate pub-
lic funds for their support without legislative sanction.
In St. Mary’s Industrial School v. Brown, 45 Md. 310, the
Court said at page 329—

“They do not owe their creation to the municipal
power conferred upon the City of Baltimore, and
were not created for the City by the Legislature of
the State as instruments of municipal administra-
tion. They are separate and distinct corporations
composed of private individuals, and managed and
controlled by officers and agents of their own, and
over which the City has no supervision or control,
and for the management of which there is no ac-
countability to the City whatever. No ordinance
or resolution of the City Council can control the
powers and discretion vested in the managing boards
of these institutions, nor have the Mayor and City
Council the power to determine who shall and who
shall not receive the benefit of the charities dis-
pensed by them.”

The fact that the State appointed ten and the City five
of a Board of thirty trustees of one of these corporations
did not make it a public corporation; nor did the fact
that the City owned the ground upon which the building
of another of these corporations was erected make it a
public corporation.

The case of Johnson v. Baltimore, 158 Md. 93, which
is the only case in which the status of the Library has
been raised, does not purport to declare that the Library
is a public institution.

In this case, there was a petition by the City to con-
demn property to be used for a public library. One of
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the grounds on which the petition was opposed was that
the City proposed to turn the property over to the Enoch
Pratt Library, a private corporation. It was held that
the City had the power to condemn property for a free
public library since the maintenance of such an institu-
tion was an integral part of free public education and
thus a proper municipal purpose and a public use. The
Court said at page 104—

“The proper test is not whether the agency is
public but whether the purpose is public within the
legitimate functions of our Constitutional Govern-
ment.”

LaCross Public Library v. Bentley, 163 Wis,
632.

Evidence that the City proposed to turn the property
over to the Enoch Pratt Free Library was excluded on
the ground that the propriety of such action was not
before the Court in this case.

One of the earliest and probably one of the best
statements of the distinction between a private and a
public institution is in the opinion in University of Mary-
land v. Williams, 9 G. & J. 232, at page 398—

“A public corporation is one that is created for
political purposes, with political powers, to be exer-
cised for purposes connected with the public good in
the administration of civil government; an instru-
ment of the government, subject to the control of
the Legislature, and its members, officers of the gov-
ernment, for the administration or discharge of pub-
lic duties * * *.”

“If eleemosynary and private at first, no subse-
quent endowment of it by the State, could change
its character and make it public.”
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The relation of the Library to the State meets none
of these requirements.

The relation of the Library Corporation to the City is
set out in the following Acts of the Legislature and Ordi-
nances of the Mayor and City Council of Baltimore:

Acts of 1882, Chapter 181. (Appendix, p. 1.)
Ordinances of the Mayor and City Council of
Baltimore—
No. 106 approved July 15, 1882. (Appen-
dix to Plaintiffs’ Brief, p. 193.)
No. 275 approved May 11, 1907. (Appen-
dix to Plaintiffs’ Brief, p. 196.)
No. 1195 approved Dec. 16, 1930. (Ap-
pendix to Plaintiffs’ Brief, p. 199.)

and in the Indenture from Enoch Pratt and wife to the
Mayor and City Council of Baltimore, dated July 2, 1883,
and the Baltimore City Charter, Sect. 6 (14A), Sect. 969
and 971. (Appendix, pp. 3, 12.)

The Act provides by Section 2 thereof that the nine
individuals therein named—

“and their successors, be and they are hereby consti-
tuted and appointed the Board of Trustees of ‘The
Enoch Pratt Free Library of Baltimore City’; and
they and their successors are hereby constituted and
appointed a body politic and corporate by the name
of ‘The Enoch Pratt Free Library of Baltimore City,’
with power, and are required to fill any vacancies
in said Board occurring by resignation, disability or
otherwise, and to perform their succession, and to
do all necessary things for the control and manage-
ment of said Library and its branches, and * * * to
make all necessary by-laws and regulations for the
government and administration of said trust, and for

the appointment of the necessary officers and agents:
» & N
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Ordinance No. 106, approved July 15, 1882 (Appendix
to Plaintiffs’ Brief, p. 193) after reciting the Act of the
Assembly, authorized the acceptance of the proposal of
Enoch Pratt to convey to the City library building,
estimated to have cost $225,000 and to endow it by the
payment to the Mayor and City Council, of $833,333.33.

The Library was deeded to the City and the sum of
$833,333.33 was given to it, on the condition that the sole
management should be in the Trustees, a self-perpetu-
ating board. The fact that the City contributes largely
to the maintenance and that it has defrayed the cost in
large part, of the existing main library building, does not
make the Institution a State agency. Were contributions
the test, then all State aid institutions would be public
institutions and the anomalous situation would be pre-
sented of characterizing as State action, creating State
liability, the activities of 100 corporations receiving State
aid over which the State has no control as to the selec-
tion or tenure of office of the members of their governing
board or as to the management thereof.

In order that the activities of the Library Corporation
may be held to be State activities, it is, of course, not
necessary that the Trustees be agents of the State in a
strict sense in which an agent represents his principal;
it is submitted, however, that the Library Corporation
and its relation to the public have no elements of agency
or representation of the public by the Trustees save only
the fact that the City is the owner of its property and
contributes in part, to its maintenance and upkeep.

We have seen that contributions by the State to cor-
porations to enable them to carry on functions which the
State could and in many instances does carry on, does



32

not constitute the donee an agent of the State. In the
case of the Library Corporation, the original library
which cost upwards of $225,000, together with $833,-
333.33 in cash was contributed by Enoch Pratt (Appen-
dix, p. 6); $500,000 was contributed by Andrew Car-
negie (Appendix to Plaintiffs’ Brief, p. 196). The deed
of gift, confirmed by the Act of Incorporation, named the
Trustees and provided that they and their successors
should constitute a self-perpetuating board of trustees
and to this board was committed the authority—
“to do all necessary things for the control and man-
agement of said Library and its branches, * * *,
and to make all necessary by-laws and regulations
for the government and administration of said trust,
and for the appointment of the necessasry officers
and agents: * * *.”

that was the contract and it still persists. The City did
not create the library; the Trustees were not appointed
by it nor are they subject to its control; the City has
simply elected, in lieu of building and maintaining the
library at its own expense, to make a contribution to
the existing Library, without disturbing in any way the
management by the Trustees; the City exercises no right
to appoint or to remove a trustee, it exercises no rights
with respect of the policy of the Trustees in the manage-
ment of the Library, and it is not liable for its debts.
(Appendix to Plaintiff’s Brief, pp. 114, 115, 129, 130.)
Its relation is solely that of a contributor of a part of
the maintenance cost and that contribution in part is
made pursuant to contract whereby the City acquired
the original library and almost $1,000,000 from Mr. Pratt
and $500,000 from Mr. Carnegie by gifts that expressly
provided that the Institution should be a private one.
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In concluding this branch of the argument, we respect-
fully submit that even if it be contended that the action
of the Trustees in making selections of those to be ad-
mitted to the Training Class or in choosing employees,
is State action, their authority still appears to be
unquestioned under the decision in Heim v». McCall,
239 U. S. 175, and Atkin v. Kansas, 191 U. S. 207. The
doctrine of these cases is that the state, in spending the
public’s money and administering their property, may
deal with whom it chooses, select its own employees and
prescribe the conditions of their employment, without
denying due process or failing to afford the equal pro-
tection of the law. These cases do not, it is true, involve
negroes but aliens and citizens of other states, but aliens
are guaranteed due process and equal protection under
the Fourteenth Amendment. Yick Wo v. Hopkins, 118
U. S. 356, 369.

II.

THERE WAS NO DISCRIMINATION AGAINST THE PLAINTIFF
LOUISE KERR BECAUSE OF HER RACE OR COLOR, WITH
RESPECT OF HER APPLICATION FOR ADMISSION TO THE
TRAINING CLASS.

If it be found that the Library is a State agency, the
complaint should nevertheless be dismissed, for the
plaintiff, Louise Kerr, was not discriminated against with
respect of her application to be accepted for the Training
Class solely on account of her race or color.

It is true that the Board of Trustees of the Library at

a meeting held on September 17th, 1942, did pass a reso-
lution, recited in the complaint—

“that it is unnecessary and unpracticable to admit

colored persons to the Training Class of The Enoch
Pratt Free Library. The Trustees being advised
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that there are colored persons now available with
adequate training for library employment have
given the Librarian authority to employ such per-
sonnel where vacancies occur in a branch or
branches with an established record of preponder-
ant colored use.”

The Trustees were charged with the duty of operating
the library; it was their duty to appraise the nature of
the work that was to be done and their the right to de-
termine what type of employee could best do it. At the
time the application for appointment to the Training
Class was made by Louise Kerr, it was the judgment of
the Board of Trustees that the purpose of the library
could best be served by limiting the employment of
negro librarians to a branch which was patronized
largely by negroes; and inasmuch as there were then
available, sufficient negroes to fill the places which had
been determined could be filled by colored persons, there
was no discrimination involved in not accepting her
application.

What then was the nature of the training class to
which the Plaintiff sought admission and what was the
action of the Trustees upon which the Plaintiff bases her
claim of prohibitive discrimination?

The Training Class is not an institution to train li-
brarians as such; it is an adjunct of the Enoch Pratt Free
Library and is conducted solely for the purpose of train-
ing persons to take positions in the Library; the circular
of information with respect to the Training Class ex-
pressly so provides—

‘“* ¢ *  Applicants should consider carefully the
distinction between a training class such as that of
the Pratt Library, and a full-time library school ac-
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credited by the American Library Association.
Training classes prepare workers for positions only

within the library for which the class is organized.
* x ¥

It was inaugurated in 1928 (Appendix to Plaintiffs’
Brief, p. 76). Its function was described by the Libra-
rian, Dr. Wheeler, to be this:

“* * *  This is a training class in order to pre-
pare persons to be employees of the Enoch Pratt
Free Library itself, and one admitted to the training
course has an understanding with us that they will
complete the course, and if we consider that they
are qualified to complete it and upon graduation
from the training course, they will be appointed to
the Pratt Library staff if we think at that time that
they are suitable * * *.

“Their duty is to work with the public in helping
them to find what they want and in seeing that the
public wants the proper books; in other words, what
we call professional positions as contrasted with
clerical positions.”

In reply to a question—

“In other words, the positions you are training for
in the training courses are more advanced with re-
spect to the knowledge of books than the mere phys-
ical act of getting a book from the shelf and giving
it to a borrower?

he replied—

“It is a question of book knowledge and the ability
of the staff to help the public find what it wants.”
(Appendix to Plaintiffs’ Brief, pp. 72, 73 and 78.)

The training class was, therefore, not a school but an
adjunct or department of the Library organized solely
for the purpose of training those who were to become its
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employees and those employees were to be selected not
only on the basis of their intellectual qualifications but
on the basis of their qualifications as advisers to those
who sought their assistance in helping them find what
they wanted and in seeing that the public got the proper
books; they were to be trained for professional rather
than for clerical positions and it was incumbent upon
the Board, it is submitted, to limit their selections for
the training class, to those who in their opinion, were
not only intellectually qualified but to those who in the
opinion of the Trustees could best serve the patrons of
the Library. The contention of the Plaintiff rests on the
assumption that the sole qualification is the ability to
meet the physical and mental requirements of the train-
ing class; that personality and availability for the work
to be done could not be considered, and that the em-
ployer could exercise no discretion as to the type of em-
ployece to be selected; that is not correct; the class
was not for the purpose of training librarians as such; it
was solely for the purpose of providing employees for
the Library. In making the appointments to the train-
ing class, the Trustees were, therefore, making appoint-
ments of prospective employees and it was incumbent
upon them to exercise the same discretion that they
would use in employing a librarian. The assistant li-
brarians are to serve the public and it was the duty of
the Trustees to procure as librarians, those who would
supply the public’s needs. If in their judgment, a white
librarian could better meet those needs than one who
was colored, although they were otherwise equally well
qualified, it was not only the right but the duty of the
Board of Trustees to select the white applicant. Inas-
much as in the judgment of the Board of Trustees when
the application was made, there was no position to be
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filled which a colored woman could fill as acceptably as
a white woman, the decision could not be deemed to be a
discrimination against a colored applicant by reason of
her race or color.

The record justifies the finding of the Lower Court,
namely—

“that the reason given by the management of the

Library for its refusal to consider her application

was genuine and in good faith, and not solely by rea-

son of her race or color. This findings of fact would

seem to be conclusive in favor of the defendants on
consideration of the complaint as literally framed.”

The Librarian, Dr. Wheeler, the President of the Board
of Trustees, Dr. Thomas Cullen, and two members of
the Board of Trustees, Mr. Albert Hutzler and Mr. Rob-
ert W. Williams, testified as to the position of the Trus-
tees. Their testimony was supplemented by the intro-
duction of correspondence with respect to the admission
of negroes to the training class and the introduction of
excerpts from minutes of meetings of the Board of Trus-
tees of the Library. This evidence was substantially
this:

The Librarian was asked whether the Board had any
established policy with regard to when and where and
under what circumstances negroes will be appointed as
library assistants. He replied—

“It would interpret my instructions to proceed
with a good deal of care and to feel our way along
and see how we get along with this employment of
colored assistants. It has been going on now for
only a year and a half.” (Appendix to Plaintiffs’
Brief, pp. 83 and 84.)
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Dr. Cullen, the President of the Board of Trustees, and
the other two members of the Board, Mr. Hutzler and
Mr. Williams, testified as to the policy substantially as
follows:

“We had no colored people up to a year or two
ago, and then we put two in the Pitcher Street
branch because of the majority of the people there
were colored, and we do not know what turns the
City will take in the future, so we cannot be positive
about the future.” (Dr. Cullen—Appendix to Plain-
tiffs’ Brief, p. 162; see also letter from the President
of the Board of Trustees to counsel for the applicant
of July 7, 1943—Appendix to Plaintiffs’ Brief, p.
164.)

“The question of colored librarians, as we have
heard in the previous testimony, is a question that
has been up before the Trustees for quite some time.
* * *_it wasn't a question of employment, but a
question of service to the patrons of the Library.
¢ * * The question was brought up and discussed
more than once, and it was felt that perhaps we
could experiment slowly and see what developed.
* * * While no promises were to be made, and it
was definitely stated to Mr. Wheeler that no prom-
ises were to be made, if the thing was successful we
would take the next step after the first step worked
all right, and that is the reason the Pitcher Street
branch was selected as the first one, * * *. The
Board has made no commitment either positive or
negative as to the future policy.” (Mr. Hutzler—
Appendix to Plaintiffs’ Brief, p. 176.)

“Nobody has been denied training because they
were negroes. They have been denied training be-
cause there was no position for them at the end and
we only train for position.” (Mr. Hutzler—Appen-
dix to Plaintiffs’ Brief, p. 180.)
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To the same effect was the testimony of Mr. Robert
W. Williams, the third member of the Board of Trustees
who testified. (Appendix to Plaintiffs’ Brief, p. 180.)

The action of the Trustees with respect to the employ-
ment of negroes as disclosed by the historical record,
bears out the testimony of the Librarian and the Trus-
tees. (Appendix to Plaintiffs’ Brief, pp. 101, 103, 139
and 143.)

The record shows that there has been no discrimina-
tion against the employment of negroes as librarians gen-
erally. On the contrary, two negresses have been ap-
pointed to that position in Branch No. 1, the patrons of
which are predominantly colored and the undisputed
testimony is that the Trustees having made that begin-
ning, are ‘‘feeling their way” with respect to extending
such employment. The discrimination alleged in the
refusal to receive the Plaintiff’s application for admis-
sion to the training class is answered and, we submit,
denied by the record. It is true that at the time the suit
was instituted and it is true today, that negroes will not
be admitted to the training course as long as in the
opinion of the Trustees, there are sufficient qualified
negroes available to fill the positions which the Board
in its judgment, thinks can be best filled by the negroes
and as long as in the judgment of the Trustees, the posi-
tions that they have open can be best filled by white
people. If there are two people equally qualified and
available for a position that is to be filled, one a negress
and one a white woman, it is no discrimination against
the negro because of race, if the Trustees select a white
woman because they feel that because of her color she is
more efficient for the purpose for which they want her.
It is not prejudice if the basis for the selection and the
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distinction is the honest desire to get the more efficient
person for the work to be done; that is the position of
the Trustees and, we submit, it should be sustained.

In Mills v. Lowndes, 26 Fed. Supp. 792 at 803, in an
opinion by Judge Chesnut, it was held that each County
Board of Education in the State—

“may in the exercise of its lawful discretion decide
whether to employ white or colored teachers for the
colored schools; nor is it required to employ any
particular teacher, whether white or colored, al-
though duly qualified.”

And again in an opinion by Judge Chesnut in Mills v.
Board of Education of Anne Arundel County, 30 Fed.
Supp. 245 at 249:

“It does not follow that because the positions are
equivalent the particular persons filling them are
necessarily equal in all respects in professional at-
tainments and efficiency; and some range of discre-
tion in determining actual salaries for particular
teachers is entirely permissible to the County
Board of Education.”

In both opinions, the Court held that a distinction could
be made on the ground of difference in professional
qualifications although professional qualifications are in
the main susceptible of standardization and ascertain-
ment through examinations. It is submitted that far
greater latitude should be permitted to the Library
Trustees in the selection of employees who are to serve
the public generally, of all races and faiths.
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III.

THE ORDER OF THE LOWER COURT DISMISSING THE
FOURTH COUNT GENERALLY, SHOULD BE AFFIRMED (AP-
PENDIX TO PLAINTIFFS’ BRIEF, p. 23).

The Fourth Count does not present a federal question
but one that is primarily a State law.

Hydraulic Press Mfg. Co. v. Columbus Malle-
able Iron Co., et al., 35 Fed. Supp. 603;
Rules of Civil Procedure 18 and 20.

There is no diversity of citizenship but the Plaintiff
contends that the charge that public moneys to which he
contributes, are being spent by the City without author-
ity and that his property is, therefore, being taken with-
out due process of law as to him sustains the jurisdic-
tion. We repeat that this is a question of State law,
that there is no diversity of citizenship and that the
Court had no jurisdiction to determine it; in its opinion,
the Lower Court found as well that if a federal question
did exist, it was unsubstantial.

Under the State law, the City and any other municipal
corporation of the State, may appropriate public moneys
for use by private corporations if thereunto duly author-
ized by the Legislature. (For authority, see this Brief,
pp. 23 and 24).

The Legislature has authorized the City to make the
appropriations to the Library—City Charter, Sect. 14A
(Appendix to this Brief, p. 12).

Respectfully submitted,

HARRY N. BAETJER,
JOHN HENRY LEWIN,
1409 Mercantile Trust Building,
Baltimore 2, Md.
Attorneys for Appellees other
than the Mayor and City Coun-
cil of Baltimore.



APPENDIX.

ENABLING ACT PASSED BY THE GENERAL
ASSEMBLY OF MARYLAND.

JANUARY SEsSION, 1882, CHaPTER 181.

AN Acr to enable the Mayor and City Council of Balti-
more to accept a donation from Enoch Pratt for the
establishment and perpetual endowment of a Free
Public Library in said City, to be known as “The
Enoch Pratt Free Library of Baltimore City,” and
to provide for the appointment and incorporation of
Trustees for the management thereof.

Whereas, Enoch Pratt, of the City of Baltimore, has,
with signal generosity, public spirit and philanthropy,
offered to establish an institution to be known as “The
Enoch Pratt Free Library of Baltimore City,” and for
that purpose has agreed to erect upon a lot on Mulberry
street in said City, owned by him, a Library building, to
cost the sum of two hundred and twenty-five thousand
dollars, or thereabout, and to convey the said lot and
building, when completed to the Mayor and City Council
of Baltimore; and also to pay the sum of eight hundred
and thirty-three thousand three hundred and thirty-
three dollars and thirty-three cents to the said Mayor
and City Council of Baltimore, provided the said Mayor
and City Council will accept said conveyance and said
sum of money, and agree by an ordinance to grant and
create an annuity and to pay annually to a Board of nine
Trustees and their sticcessors the sum of fifty thousand
dollars perpetually hereafter forever, in equal quarter-
yearly payments, for the purchase and maintenance of
the said Library, with not less than four branches in
different parts of the City, said branches to be estab-
lished by said Trustees within such time as can be rea-
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sonably accomplished out of said quarterly payments,
the title to said Library, its branches, books, and all
other property, to be vested in the Mayor and City Coun-
cil of Baltimore, the control and management of the said
Library and other property to be in said Board of Trus-
tees:

And whereas, the plan thus proposed offers the means
of perpetually promoting and diffusing knowledge and
education among the people of the City of Baltimore,
and it is therefore proper that full power should be con-
ferred on the corporation of the Mayor and City Coun-
cil of Baltimore to avail itself thereof for the purposes
aforesaid; therefore:

SectioN 1. Be it enacted by the General Assembly of
Maryland that the Mayor and City Council of Baltimore
be and they are hereby authorized and empowered to
accept the said proposal of the said Enoch Pratt as set
forth in the preamble to this act; and full power and
authority are hereby given to said Mayor and City Coun-
cil of Baltimore, upon the conveyance of said lot of
ground and the improvements aforesaid, and upon the
payment to said Mayor and City Council by the said
Enoch Pratt of said sum of eight hundred and thirty-
three thousand three hundred and thirty-three dollars
and thirty-three cents, to contract and agree by ordi-
nance, to be approved by the legal voters of said City
as hereinafter provided, to pay perpetually forever to
the Board of Trustees of “The Enoch Pratt Free Library
of Baltimore City,” as hereinafter provided for, the sum
of fifty thousand dollars per annum in equal quarterly
payments forever.

SectioNn 2. And be it further enacted that Enoch
Pratt, George Wm. Brown, Nathaniel H. Morison, Henry
Janes, Charles J. Bonaparte, George B. Cole, Edward
Stabler, Jr., James A. Gary, John W. McCoy, and their
successors, be and they are hereby constituted and ap-
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pointed the Board of Trustees of “The Enoch Pratt Free
Library of Baltimore City"”’; and they and their successors
are hereby constituted and appointed .a body politic and
corporate by the name of “The Enoch Pratt Free Library
of Baltimore City,” with power, and are required to fill
any vacancies in said Board occurring by resignation,
disability or otherwise, and to perpetuate their succes-
sion, and to do all necessary things for the control and
management of said Library and its branches, and to
perform the duties imposed on them by this act, and to
receive from said Mayor and City Council of Baltimore
said sum of fifty thousand dollars per annum as afore-
said, and expend the same for the purposes of said Li-
brary in such manner as they shall think proper, and to
make all necessary by-laws and regulations for the gov-
ernment and administration of said trust, and for the ap-
pointment of the necessary officers and agents: Pro-
vided that none but citizens of Maryland, actually re-
siding in the City of Baltimore, shall be appointed or
elected as members of said Board; and provided, further,
that none of the successors of said Board, or any officer
thereof, shall be appointed or removed on political or
religious grounds, and said Board shall have power to
remove any Trustee who shall fail for six months to
attend the meetings of said Board. Said Trustees shall
make an annual report to the Mayor and City Council
of Baltimore of their proceedings, and of the condition
of said Library and its branches, with a full account of
the moneys received and expended by them.

SectioN 3. And be it further enacted and ordained
that it shall be the duty of the Mayor and City Council
of Baltimore to appoint a Visitor, who shall as often as
once a year examine the books and accounts of said
Trustees and make a report thereof to the Mayor and
City Council of Baltimore; and said Mayor and City
Council shall, in case of any abuse of their powers by
said Trustees or their successors, have the right to resort
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to the proper courts to enforce the performance of the
trust hereby imposed on them.

SecTION 4. And be it enacted that the said real estate
and personal property vested in said Mayor and City
Council by virtue of this act, and to become so by future
purchase under the provisions thereof, and the fund and
franchises of “The Enoch Pratt Free Library of Baltimore
City,” shall be exempt from all State and municipal
taxes forever.

SeEcTION 5. And be it further enacted, that before the
ordinance which the Mayor and City Council of Balti-
more are hereby authorized and empowered to pass, for
the purpose of accepting said donation and entering into
said contract and agreement for the payment of said
sum of fifty thousand dollars annually for the mainte-
nance of said Library, shall take effect, the said ordi-
nance shall be approved by a majority of the votes of
the legal voters of said City, cast at the time and places
to be appointed by said ordinances for submitting the
same to the legal voters of said City, as required by
Section 7 of Article XI of the Constitution of Maryland.

SectioN 6. And be it enacted that this act shall take
effect from the date of its passage.

Approved this thirtieth day of March, 1882.

WitLiam T. HAMILTON,
Governor.

Oris Ke1LHOLTZ,
Speaker of the House of Delegates.

GEORGE HAWKINS WILLIAMS,
(The Great Seal.) President of the Senate.
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DEED FROM ENOCH PRATT AND WIFE TO
THE MAYOR AND CITY COUNCIL
OF BALTIMORE.

TH1s INDENTURE, made this second (2d) day of July
(A. D. 1883), eighteen hundred and eighty-three, be-
tween Enoch Pratt, of the City of Baltimore and State
of Maryland, and Maria Louisa Pratt, his wife, of the
first part, “The Enoch Pratt Free Library of Baltimore
City” (a corporation duly incorporated by act of the
General Assembly of Maryland, as hereinafter men-
tioned) of the second part, and the Mayor and City Coun-
cil of Baltimore, a body politic and corporate, of the
third part:

Witnesseth, That whereas, by an act of the General
Assembly of Maryland passed at the January session,
eighteen hundred and eighty-two (1882), chapter one
hundred and eighty-one (181), entitled “An act to en-
able the Mayor and City Council of Baltimore to accept
a donation from Enoch Pratt for the establishment and
perpetual endowment of a Free Public Library in said
City, to be known as ‘The Enoch Pratt Free Library of
Baltimore City,” and to provide for the appointment and
incorporation of Trustees for the management thereof,”
the Mayor and City Council of Baltimore were author-
ized and empowered to accept the proposal of said Enoch
Pratt as set forth in the preamble to said act.

And whereas, by said act, full power and authority
were given to said Mayor and City Council of Baltimore,
upon the conveyance of the lot of ground on Mulberry
street, in Baltimore City, and the improvements thereon,
then about to be erected by said Enoch Pratt, and upon
the payment to said Mayor and City Council by said
Enoch Pratt of the sum of eight hundred and thirty-
three thousand three hundred and thirty-three dollars
and thirty-three cents, to contract and agree by ordi-
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nance, to be approved by the legal voters of said City,
to pay perpetually and forever to the Board of Trustees
of “The Enoch Pratt Free Library of Baltimore City”
the sum of fifty thousand dollars ($50,000) per annum
in equal quarterly payments.

And whereas, in and by said act of Assembly, “The
Enoch Pratt Free Library of Baltimore City” was duly
created a body politic and corporate.

And whereas, by an ordinance of said Mayor and City
Council passed on the first day of May (1882), eighteen
hundred and eighty-two, in pursuance of the power and
authority by said act of Assembly conferred on said
Mayor and City Council, it was enacted and ordained
that the said proposed conveyance of the said Library
building and premises, situate on Mulberry street as
aforesaid, and the said proposed payment of ($833,-
333.33) eight hundred and thirty-three thousand three

“hundred and thirty-three dollars and thirty-three cents,
be and they were thereby agreed to be accepted, and
said Mayor and City Council did thereby contract and
agree with the said Enoch Pratt and with the said
“Enoch Pratt Free Library of Baltimore City,” a body
corporate as aforesaid, in consideration of said convey-
ance of said Library building and premises, and of the
payment of said sum of money unto it, to grant and cre-
ate an annuity of fifty thousand ($50,000) dollars, to be
paid perpetually thereafter forever, in equal quarterly
payments, for the purposes and maintenance of said Li-
brary; said annuity to be paid unto the Board of Trustees
of said body corporate and their successors forever, to be
applied by them to the purposes and maintenance of said
Library as established and defined by and in the Act
of Incorporation thereof.

And whereas, it was in said ordinance further enacted
and ordained that upon the conveyance by said Enoch
Pratt, by a valid deed, of the clear, unencumbered fee-
simple estate in said lot of ground, with the improve-
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ments thereon, unto the said Mayor and City Council,
and upon payment by said Enoch Pratt unto said Mayor
and City Council of said sum of ($833,333.33) eight hun-
dred and thirty-three thousand three hundred and thir-
ty-three dollars and thirty-three cents, the Mayor of the
City of Baltimore at the time of the execution of the
deed was thereby authorized and empowered to join in
the execution of the same for and on behalf of the Mayor
and City Council of Baltimore, and to contract, covenant
and agree and on their behalf to pay perpetually there-
after the yearly sum of fifty thousand ($50,000) dollars,
in equal quarterly payments, unto the Trustees of “The
Enoch Pratt Free Library of Baltimore City,” and their
successors, forever; the said “Enoch Pratt Free Library
of Baltimore City” also joining in said deed, and agree-
ing to appropriate said sum for its corporate purposes,
and to make an annual report to the Mayor and City
Council of Baltimore of the proceedings of said body
corporate, and of the condition of said Library and its
branches, with a full account of the moneys received
and expended by said Trustees.

And whereas, as was further directed by said act of
Assembly and said ordinance, the same was submitted
to the legal voters of Baltimore City, for approval or
disapproval, at the election held on the fourth Wednes-
day in October in the year (1882) eighteen hundred
and eighty-two, and the said ordinance at said election
was, by said legal voters, duly approved.

And whereas, the said Enoch Pratt has completed the
Library building on said lot of ground (the same with
its improvements being valued at the sum of two hun-
dred and fifty thousand dollars), and at and before the
execution of this deed has paid to the Mayor and City
Council of Baltimore the said sum of eight hundred and
thirty-three thousand three hundred and thirty-three
dollars and thirty-three cents, the receipt of which is
hereby acknowledged, making an aggregate amount in
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money and property so received from said Enoch Pratt
of ($1,083,333.33) one million and eighty-three thousand
three hundred and thirty-three dollars and thirty-three
cents.

Now, therefore, this indenture witnesseth that, for and
in consideration of the premises, and of the sum of five
dollars paid by the said Mayor and City Council of Bal-
timore to the said Enoch Pratt and Maria Louisa Pratt,
his wife, the receipt of which is hereby acknowledged,
they, the said Enoch Pratt and Maria Louisa Pratt, his
wife, do hereby grant and convey unto the Mayor and
City Council of Baltimore, its successors and assigns, all
that lot or parcel of ground situate in said City of Bal-
timore which, in the deed thereof from Charles Morton
Stewart and Charles Oliver O’'Donnell, trustees, etc., to
said Enoch Pratt, bearing date on the twentieth day of
August, A. D. (1872) eighteen hundred and seventy-two,
and recorded among the land records of said City in
Liber G. R., No. 577, folio 466, etc., is thus described, to
wit: Beginning for the same on the line of the north side
of Mulberry street, at the distance of one hundred and
thirty feet and eleven inches easterly from the northeast
corner or intersection of Mulberry and Park streets, and
then running thence easterly, bounding on Mulberry
street eighty feet and seven inches more or less, to a
point distant one hundred and eight feet west from the
west side of Cathedral street, thence northerly parallel
to Park street one hundred and forty feet, to an alley
twenty feet wide, called N Alley, thence westerly,
bounding on south side of N Alley eighty feet and seven
inches more or less, to intersect a line drawn from the
place of beginning northerly, parallel to Park street,
and thence southerly, reversing the line so drawn one
hundred and forty feet to the place of beginning.

Together with the buildings and improvements there-
on, and the rights, privileges, easements, advantages and
appurtenances thereunto belonging or appertaining.
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To have and to hold the property, lot of ground and
premises above-described, with the buildings and im-
provements thereon, and all the rights, privileges, ease-
ments, advantages and appurtenances thereunto belong-
ing or in anywise appertaining as aforesaid, unto the
Mayor and City Council of Baltimore, its successors and
assigns, in fee-simple forever; in trust, nevertheless, for
the uses and purposes herein mentioned and set forth.

And said Enoch Pratt doth hereby covenant that he
will warrant specially the property hereby conveyed,
and that he will execute such further assurances as may
be requisite for the confirmation of these presents.

And this indenture further witnesseth that, for and in
consideration of the premises, and of the said sum of
money by said Enoch Pratt paid and transferred to the
said Mayor and City Council of Baltimore, and in con-
sideration of this conveyance, the Mayor and City Coun-
cil of Baltimore aforesaid, for and on its own behalf,
and for .its successors, doth hereby contract, covenant
and agree with the said “Enoch Pratt Free Library of
Baltimore City,” and its successors, to pay yearly and
every year forever to “The Enoch Pratt Free Library of
Baltimore City,” and its Trustees and their successors,
the sum of fifty thousand ($50,000) dollars, in equal
quarterly instalments, accounting from the first day of
July, A. D. (1883) eighteen hundred and eighty-three.

And this indenture further witnesseth that, for and
in consideration of the premises and of the payment of
the said annual sum agreed to be paid as aforesaid, “The
Enoch Pratt Free Library of Baltimore City,” for itself
and its successors, doth hereby covenant, contract and
agree with said Mayor and City Council of Baltimore,
and its successors, to appropriate any and all of the an-
nual sums by it to be received entirely and solely for its
corporate purposes; and, further, that the said “Enoch
Pratt Free Library of Baltimore City"” will make annual
reports to the Mayor and City Council of Baltimore of
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the proceedings of the said body corporate, and of the
condition of said Library and its branches, with a full
account of the moneys received and expended by said
Trustees.

And it is further hereby provided that the Mayor and
City Council of Baltimore and “The Enoch Pratt Free
Library of Baltimore City” may by joint deed sell and
convey the real estate herein conveyed, or any real or
leasehold estate which may hereafter be vested in the
said Mayor and City Council of Baltimore for the pur-
poses of the trust by this deed created, and the proceeds
of sale shall be paid to said “Enoch Pratt Free Library of
Baltimore City,” to be invested by it, with the approval
of said Mayor and City Council, in other property for the
purposes of this trust.

And this indenture further witnesseth that the Mayor
and City Council of Baltimore doth hereby constitute
and appoint Samuel Turner Duvall to be its attorney
for it and in its name, and as its act and deed to acknowl-
edge this indenture, to the intent that the same may be
duly recorded. And “The Enoch Pratt Free Library of
Baltimore City” doth hereby constitute and appoint
Stewart Brown to be its attorney for it and in its name,
and as its act and deed to acknowledge this indenture,
to the intent that the same may be duly recorded.

In witness whereof, the said Enoch Pratt and Maria
Louisa Pratt, his wife, the parties of the first party here-
to, have hereunto subscribed their names and affixed
their seals on the day and year first herein written; and
William Pinkney Whyte, Mayor of Baltimore City, has
hereunto subscribed his name and caused the corporate
seal of the Mayor and City Council of Baltimore to be
hereunto affixed; and Enoch Pratt, the President of “The
Enoch Pratt Free Library of Baltimore City,” has here-
unto subscribed his name and caused the corporate seal
of said corporation to be hereto affixed on said day and
year.
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Signed, sealed and delivered in the presence of Joshua
M. Myers, John A. Robb, witnesses as to the signatures
of W. P. Whyte, Mayor, and Enoch Pratt, President.

ENocH PRATT. [Seal.]

Maria Louisa PraTr. [Seal.]

WM. PINkNEY WHYTE, Mayor.
EnocH PraTT,

Pres’t Enoch Pratt Free Library of Baltimore.

STATE OF MARYLAND, CITY OF BALTIMORE, to wit:

I hereby certify that on this second day of July, A. D.
(1883) eighteen hundred and eighty-three, before me,
the subscriber, a Justice of the Peace of said State, in
and for said City, personally appeared Enoch Pratt and
Maria Louisa Pratt, his wife, and acknowledged the
foregoing deed to be their respective act and deed; and
at the same time also appeared Samuel Turner Duvall,
an attorney of the Mayor and City Council of Baltimore,
constituted by a power of attorney in the within deed,
and acknowledged the within deed to be the act and
deed of the Mayor and City Council of Baltimore.

And at the same time also appeared Stewart Brown,
an attorney of “The Enoch Pratt Free Library of Balti-
more City,” constituted by a power of attorney in the
within deed, and acknowledged the said deed to be the
act and deed of “The Enoch Pratt Free Library of Balti-
more City.”

Josnua M. Mvyers, J. P.

Title and deed approved June 29th, 1883.
JoHN GiILL, JRr.,

Examiner of Titles.
f
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CITY CHARTER.

Section 6 (14A)—“The Mayor and City Council of
Baltimore is authorized and empowered to appropriate
and pay over such sum or sums, as it shall from time to
time deem proper, for the equipment, maintenance or
support of the Enoch Pratt Free Library of Baltimore
City, or of any other free public library in Baltimore
City, or of the branches of the Enoch Pratt Library of
Baltimore City, or of any other free public library in
Baltimore City, provided, that the title or ownership
of the property of every such library or branch is vested
in the said Mayor and City Council of Baltimore.”

Section 969. “It shall be the duty of the Mayor to
appoint a visitor, who shall, as often as once a year, ex-
amine the books and accounts of the Trustees of the
‘Enoch Pratt Free Library of Baltimore City,’ and make
a report thereof to the Mayor and City Council of Bal-
timore; and said Mayor and City Council shall, in case of
any abuse of their powers by said Trustees or their suc-
cessors, have the right to resort to the proper courts to
enforce the performance of the trust imposed on them.”

Section 971. “The real estate and personal property
vested in said Mayor and City Council by virtue of the
Acts of 1882, Chapter 181, authorizing the establishing
of the Enoch Pratt Free Library of Baltimore City, and
to become vested by future purchases under the provi-
sions of said Act, and the funds and franchises of the
‘Enoch Pratt Free Library of Baltimore City,’ shall be
exempt from all State and municipal taxes, forever.”



