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State 20 ex rel Clark, Jr. bV
hie next friend,
i
VEe
Marvliand Institute,
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This was a petitinn for the writ of mandamis. The Marvland

Institute for the yromotion of the keJ“anzc Arts is a bodv volitic

and ccrporate created by Acts of Aszsexbly of Marvland. It was orig-

inally incorporated by the Act of 1849 Chapter 1143 and its charter

was renewed by the Act of 1878 Chsgpter 312. The object of the incor-
poration was tﬁe encouragemnent and promotion of maiufactures and

the mechanie and useful arts by the establishment of schcols of art
and design and by other reans adapted to that nurpose. Robert He X

v

Clark, Junior, a youth of African descent,claims the right to ke

adnitted to these zchools as a pupil; and by his father and next
friend, he files a petiticn for 2 pandsrmus recquiring the abovenamed
corporation to acdmit hir., The grounds of his demand are set forth
in his petition. The Harfland Institute (as the corporation is pop-
ulariy called) filed its answer; and on dermrrer to thre answer, the
petition was alsmlssed. &LG apreal was taken to this Court.

There can be no contest about the facts in this case; be-
cause in addition to thoae agmitied by the demurrer to the answer,
there 1lg an agreenent of;counsel admitting such other facts as it
vas gecired to lav before the Fourt. Ve rronceed to consider the cir-

ouastauces whick, in our oninion, are 1nuovtant in the decision of ;;i

the questions in the ocase. The municipallty of Baltimore by an ordi-




Register to contract with the lMarviand Institute for the instruec-

of a mumber of pupils in its schools of Art and Design for the per-
10d of eight yvears from the firsf day of September next ensuing. By
the second section of the ordinance it was enacted that before the
first day of September in every vear each member of the City Council
should appoint one rupil who should be entitled to instruction for
the perliod of four vears in the sehnols of Art and Design, and that
in case of a vacancy ocsurring from any cause anony the pupila the
Presicent of the Institute should forthwith give notice to tlie mem-
ber of the Council representing the ward to which the puril was cred-~
ited, and that he should thereunon appoint another pupil to fill the
vacancye. The third sestion of the ordinance required the Pregident
of the Institute to report anrually in the nonth of September to the
Mayor and City Council the names of the prupils appointed and in at-
tercdance at 1its schools, together with a list of the vacancies, if
thers should be any. It also enacted that if no aprointments should
be made before the first day of October by the members of the City
council entitled to f£ill such vacancies, then the Mayor should ap-
roint pupils to fill them. The fourth section nf the ordinance enact-
ed that the Mayor, City Comntroller and City Register should annu-
ally, or as much oftener as they might deem it expedient, insvect
ithe sald schoolswa the Instituté. and *the concdition and mannere

in whichuit was fulfilling its contract with the mnicipality, ana
that thereupon the City Comptroller, if he was satisfied that the
Institute was falthfully corplying with the contract, should »ay to
its President annually in the month of Senterber mine thousand dol-
;are for the 9dﬁcation of the pupils, The Maryiand Institute on the

tenth day of March 1893 entered into a written sontract with the L
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Mayor, City Compiroller and City Register for the reception of thir-
ty three pupils into its schools of Art and Design for each of the
elght successive years beginning on the first day of September 1893,
and following thereafter. It appears that a youth of African descent
was received into the Institute as a pupil in 1891; another in 1892,
and two others in 1895. So far as we are informed by the record, no
other pupils of this desoription have ever been admitted into the
schools of the Institute. The effect of the admission of these four
ruplils was very disastrous. There was an immovable and ceep settled
objection on the mart of the white rurils to an association of this
kind. Notwithstanding earnest and zealous efforts on the part of
the board of managers and the faculty of teachers to reconcile the
white purils, their parents and guardians to the innovation, it
caused a great decrease 1n the number of yupils; and the dbringing
of this suit{ made 1t still gieater. On the eleventh of November 1895,
the Poard of Managers approved this resolution:

'Qaltimore, Noverber 11th, 1865
*The following action of the Committee on Schools of Artnand Design
was reported by 1its chairman.'Mr. John M, Carter, and on motion, it
was unanimously adopted: é
"Whereas, the popular'sent;mant of 211 t?e citizens ?f Maryland is
opposed to mixed schools; ﬁnd | , :
*Whereas, the andointment of colored rumils to this éohool, it is
believed, has caused a large decréﬁse in £he rurbey of white rupils
attending the institute, thus leegening 1;3 power for good to the
couxmnity. : I ' '
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*Rosolved, that hereafter only raﬁhtable white pupils will be ad-

mitted to the sehools. < .. =
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*Resolved, that the actuary be directed to issue a circular to the
menmbers of ihe newly elected cityICOuncil and other ayprointing pov-
ers, informing them of this actionv.

The Actuary of the Maryland Institute prezare’ a clrcular signed by
1ts Pregsident, and the Chalrman of the Committee on Schools‘of ATt
an¢ Deslign setting forth the action of the Board and of the Commit-
tee, and attached to it a blank letter of appointment of rurils for
the following year (188€). Thirs blank letter was in the following
formﬁ Baltinore, ----=----- 189 .

To the Board of Managers of the Maryland Institute for the
promotion of the Mechanie Artis:
I hereby appoint, subject to thé ™iles of the idnstitute, ~———veee-
(resigence ----—--—~===<-) to the scﬁclarship in your schools of art
and deslgn, under the contract between the Mayor and Citv Council
of Baltimore and the Maryland Institute.
Memrber ——==—m—eo-e- Branch of the
City Council —--eeeee warg —---—--

A copy of this circular and of the blank letter of aproiniment was
sent to each merber of the ity Couneil, and to the school toards
of the City of Baltimore and the countieg. In February 1886, J.
Marcus Cargill, a member of the City Couneil from the eleventh ward
appointed Clark, Junior ( the arrellant) to a scholarship in the
Institut?. vriting the appointment on the printed blank, which had
been sent to him with the circular Just mentioned. The Board refused
to adarit Clark aé a ruplil and reduested Cargill to aproint a reru-
table white person; the refusal was, of course, because of his color.
Cargill made no other appointment, and the Marvland Institute aer-

tified to the Mayor of Baltimoreithat a vacanoy existed arorg the
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3 5
. N - K L £ . R .
proon e s i SUEIRPVET SCI IO SO DI GV i i




s

g e B

6

pupils from the eleventh waid, and he in Ootober 1896 ampointed a
white pupil who has ever since been a member of the school. In
February 1887, the Mayor, Cfomptroller and Register made ah inspec-
tion of the Maryland Institute, and made a very favorable report as
to its concaition and the manner in whioh it was fulfilling its con-
tract in regard to the instruction of pupils sent there by the au-
thority of ithe City. With full kxnowledge of the refusal of the In-
stitute to admit any nupils except those who were white, the City
Council in 1898 and 1897 directed the annusl aprrorriation to be
pald to the Institute according to the contract. And on the twentieth
day of September 1887, the City Sollecitor in rexply to an inquirv fron
the Chairman of the Committee on Wavs and Means of the City Council,
gave his offieial opiniorn in writing that the Institute had not vio-
lated ite contract by its refusal to admit a colored youth as a pupil
in its schools. In September 1897 Carsill apmointed Clark to the
scholarship for that veay which he was entitled to fill by virtue
of his position as a member of the city Council; and i‘he Institute
again refused to admit c;grk‘as a puvil. |

The Maryland Institule is ersentially & private corporatior.
It was not created for poiitioal rurposes, nor endowed with politi—
eal porers. It is not an instrument of the government for the adrin-
istration of publie dMmtlies. It has none of the faoulties, functions
or features of a public q?rporation as they are designated in the
Regents case, § G111 & thnson, and the many other cases which have
followed that celebrated deoislon. The Act of 1878 whlch renewed its
charter granted it the annual swt of three thousand dollars, but

this grant did not make it an instrumentalitv of goverrment, nor

' nane any o‘ange in its corporate charnote*. ™e Rerents case, 2 Gi11




and Johnson 398, shows that it could not have such an effect. The
Maryland Institute holds its property in ite own right, and has the
power to manage its concerns aecérding to its own discreticn within
the limitations of its charter. It is, of course, bound faithfully
and édiligently to pursue the objects and purposes of its inocorpora-
tion; but it necessarily raust ha#e the choice of means which it may
judge most apvrorriate to its ends. It was established for the ben-
efit of white punils, and has never admitted any other kind with

the excepition of the four instances already mentioned. When 1t found
that the admission of these pupils had a very injurious effect on
ite intereets, and seriously diminished its usefulness, it certainly
had the right to refuse io continue sueh a disastrous departure from
the scheme of administration on whieh it was organized. It would
have been mere folly to persevere ir. the experiment under the exist-
ing circumstances. %e suprose that it could hardly be maintained
that tre constituted authorities'of the corporation c<id not have

the right to conduet its affalrs according to the plan and policy

on wnich 1t was founded. We cee no evidence of an intention to aban-
don this right when the contract was made with the mwnilcipality of
Baltimore. It certalnly does not appear on the face of the contract
iteself. And there ig.nothing in the surrounding circumstances fron
which it can be inferred that either of the contracting parties con-
temmlateq_or desired such an abandonment. ™e City of Baltimore has
shown in the most distinct mamner that 1t knew that the Institute
héd the right'to refuse colored pupils, and that this right was not
impaired by the contract. The Mayor. City Comptroller and City Reg-
ister, the officers appointed by th@ Ordinance to 1nsneot the schools

of the Institute and ascertain the manner in which it was fulfllllnr )
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the contract with the City, having full knowieage that colored pu-

pils were denied admission made a most favorable report on the sub-
Jeot to the First Branch of the City COuﬁcil. And the City Solicitor
gave his offisial opinion to the committee of Wars and Means that .
the Maryland Institute did not violate the contract by refusing to |
receive a colored youtl because of his color. And, finally, after
the resolution had been adopted that none but white rupils would be
recelved and after this Appellant had been rejected on account‘of
his color, the City Council well knowing these facts contimed to
nake the anmial appropriation of nine thousand dollars according tec g
the terms of the contract. So it is evident that both the contract- |
ing parties meant the same thing when they made this contract, and

that they have 2ealt with each other according to their mutual un-
derstanding of this meaning. We suppose that it would be a difficult
rnatter to show that a person net a party tc a contract has the right

to intervene and ecstablish a meaning contrary to the intention of

the contracting parties, and upon this substituted meaning acquire

and enforce rights in a Court of Justice. Put unlegs this can be done

the Appellant has no cause of action, of any desecription, under this
contract.

It has been urged that the Appellant has been deprived of his
rights under the Fourteenth Amendzent of the Constifutibn of the
United states. The portion of the Amendment which is shpposea to
sustain this position is in these words: "No State shall nake or :
enforce any law which shail abridge the privileges or irmnities of
citizens of the United stgtes; nor shall any State deprive any per- ~
son of life, liberty,vor property, without due process of law, nor

t;  i, deny to any person within its jurisdiotion the equal proteotion of
1 - F L e i - | )
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the laws." The gravamern of the offence of the Maryland Institute is
that it has e§§$ﬁ?d the ordinary right of the rroprietor of a pri-
vate school to admiﬁﬂsuch rupils as are consldered desirable. It Lss
been said by the supreme Court of the United States that the right
to follow any of the common occupations of life is inalicnable.
Allgeyer v Loulsanna, 166 U.B8.Repts. 589. And in the same oase the
Court evidently shows that it regaids the prevention of a citizen
from doing what is proper necessary and essentlal to the successful
management of his business is a deprivation of his liberty, which
cannot be Gone without due yrocess of law. This is one of the wrongs
which the Fourteenth Amendment was intended to prohibit. It would
be a curliosity in jurisprudence, if the exercise in the ordinary and
accustomed way of righte which the Fourteenth Amendment is so solic-
itous to protect should he otrioxious to its condemnation. Xo one

can plausibly maintain that the Maryland Institute has done any
wrong to the Appellant by simply attending to its own business in

a quiet and unobtrusive manner. It has not deprived him of any priv-
ilege or irpmunity which he possessed; it has robbed him of no »rop-
erty; it has not excluded him from the benefit of any legal enact-
ment made in his favor. It has merely let him alone. It would be
difficult to prove that it had in this way acted in violation of the
Fourteenth Amendment. We find.‘in fact, that the authorities all
hold that the Fourteenth Amendment refers, as its terms d |rt ex- X
olusivelfzto State action, and not to anything which might be done
by private individuals. In Virginia v Rives, 1CC United states Re-
ports 100, the Supreme Court said: sThe provisions of the Fourteenth
Amenamenf of the Constitution ﬁe have quoted all have reference {o

state action exclusiveiy, and not to any action 6f privaté indivig-
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ualé: It is the sState which 1s;proh1bited fror denying to any verson
within its jurisdietion the equal protection of the laws, and con-
gsequently the statutes partialiy enmumerating what oivil rightg col-
ored men shall enjoy equally with vhite persons, founded as they are
upon the amendment, are intended fof protection against state in-
fringement of those rights." And in Ex yparte Virginia page 346 of
the same volurme, the Court speakXing of the same provisions saild:
*They have reference tc actions of the political body derominated a
State, by whatever instruments or in whatever modes that action may
be taken. A State acts by its legislative, its executiye. or its ju-
dicial authorities. It can act in no other way. The constitutional
provision, therefore, must mean that no agency of the State, or of
tite officers or agents by whom its powers are exerted, shall deny
to an? person within its jurisdiction the equal protection of the
laws." And this 1s the settled doctrine on this question.

It 1s contended in behalf of the Aprellant that the Ordinance
1s to be regarded as the act of an agency established by the State,
and that it is therefore subject to the Fourteenth Amendment. And
that the exclusion of oo;ored rupils oconsequently nmakes it invalid.
No other objection to th: ordinance is stated; and therefore we will
confine our attentidn toéthis hoint, without expreasing an opinion
on any other question 1n§this regard. It mst be obvious, however,
if the ordinance is unoogstitutional. trat the Appellant can have
no rights under it, and that his prayer for mandamus mist be dehied.
Foxr the purpose of v1ewing the question in every aspect we wil1

ex gratia argumenti consider the ordinance. as the Act of the state N
of haryland. The Constitution of this State *equires the General As-

seubly to establishyand maintain a tho*ough and effioiant syatem of

L o s
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- free Public Schocols. Thié reans that the schools rust be open to all

without expense. The right is given to the whole body of the peodple.
It 18 justly held by the authorities that "to single out a certain
portion of the people by the arbitrary standard of color, and say
that these shall not have righte which are possessed by others, cde-
nies them the equal vrotection of the laws" Cocley on Torts page 287,
where a large number of cases are cited. Such a course would be man-
ifestly in violation of the Pourteenth Amendment, because it would
deprive a class of persons of a right, which the Constitution of the
State had declared that they should possess. Excellent public schools
have been provided for the education of colored pupils in the City
of Baltimore. But the Maryland Institute 1s not a nart of the Pub-
lie School system. This has been soleumnly adjudged by this Court.

st. Marv's School vs. Brown, 45 Maryland 310. The Appellant has no

‘natural, statutory or constituticnal right to be received there as

a pupil, elther gratultously or for compensation. lle has the same
rights, wvhich he has in respect to z2ny other private institution;
and none other or greater. Supvose that the State should form the
same high opinion of the Marviand Institute which all men entertain,
would it not be a competent and reasonable exercise of 1ts discre-
tion to determine that the public good would bve rromoted by extend-
ing its benefits to voung persons who would.not otherwise be able
to obtain them? And could it not make an appropriation for paving
the expenée of the instruction of a certain nurber of rupils, and
appoint a mode of selecting them? It has been the practice for a

long serles of vezrg to make provisions of this kind in the case of

other institutione,wand the validiiy of these approyriatione is not




rules of the institutions intoﬁrhich ther seek adnigsion, The se-
lection of ocertain individu&lsﬁis no injury to sthers who would
not ve eligible. These last hentinned would not be adrmitted into
the institutions under anv ai“cwm tances, and therefore.are not
concerned 1n the question of selection. Enlightened legislation is
riot snacted on the narrowminded rrineinie that a benefit conferred
on one objest is nacessarily somathing unjustly withheld from anoth-
ar. Let us supnose for the sake of illustration that there was &
schocl of great merit condtistel exclusively for the instruction of
colored punils in branches of learning not taught in the nublie
gohools, and that the Lezislature saw fit to annrown»iate monev for
the tuition of a number of aenlored mwils. It Ls not probable that
such action would bs assailad as fo»hidden by the Wourteenth Ameng-
ment, besausa of an unjust diserimination azainst the whites.\g!!r
. But it

cannol te doubted that the Lezlslaturs has ample nower to make ap-
propriatinng tn-snesial objects, whenever in its judgment the publie
2004 would be thereby prgpnted. It has constantly exercised this
vower from the beginning of the State government. The Legislature
may make donations withoﬁk rezard to class, oreed, oolor or preyiouﬂ
condition of servitudge. The only condition limitingjthis exercise |
of this power is that it ;mst in some way promnte the »ublio intexr-
ast. The State has nevar%aumwndered this power to the General Gov-

ernaent; and never oan sq:rpndpr it without stripming itself orf the

.....

means of providing for the good oraer, hapyiness and general welfare -
. "”*x,

B

of society. The benefits'cgnferred in this way are natters of grave
and favor which the Stats &

N i . . ”




b
b
LE
p Y
o

- bestows on its own eitizens for worthy public reasons. They ocertainly

canrot properly be described, in ﬁhe language of the Fourteenth
Anmendrment, as "privileges or immunitiee of citizene of the United
States". If they were such, they could be demanded by any citizen

of the United Statesg, whether resigent in Marvland or Oregon. And

in that event, and onrly in thatvév;nt, they wonld be comprehended
within the scope of the Fourteenth Amendment. Slaughter House Cases,
16 wallace. It is needless to ééi:that the Legislature is not limi-
ted ty the State Constitution inﬁkhe particular mentioned., The foriy-
third Article of the Declaration of Rights seéms %o have been in- =
tended to impress uron it the necessity of exercising for the pub-
lic good the vast powers which it‘posseaées. It ic in these words:
nThat the Legislature ouzht to encourage the diffusion of knowledge
and virtue, the extension of a judicious system of general education,
the promotion of literature, the arts, sclences, agrioculture, con~
merce and mamfactures, and the general melioration of the condi-
tion of the People."

In every viei which we have been able to take of the questiors
presented oy this appeal, we think that the judgment of the cogrt
below ouéht to be affirmed. | o

Judgnment affirmed.
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