
Douglas F. Gansler 
Attorney General 

Katherine Winfree 
Chief Deputy Attorney General 

John B. Howard, Jr. 
Deputy Attorney General 

Marianne E. Dise 
Assistant Attorney General 

Principal Counsel 

Saundra K. Canedo 
Assistant Attorney General 

STATE OF MARYLAND 
OFFICE OF THE ATTORNEY GENERAL 

FAX NO. (410)974-5338 

CRITICAL AREA COMMISSION FOR THE 
CHESAPEAKE AND ATLANTIC COASTAL BAYS 

WRITER’S DIRECT DIAL NO. (410) 260-3466 
mdise@oag.state.md.us 

January 10, 2008 

Timothy R. Henderson, Esquire 
Rich and Henderson, P.C. 

51 Franklin Street Suite 300 

P.O. Box 589 

Annapolis, Maryland 21404-0589 

Re: Chesapeake Cove - Cecil County, Maryland 

Dear Mr. Henderson: 

This letter acknowledges receipt of your correspondence dated January 7, 2008. Your letter 
purports “to lodge a formal objection” to a letter from staff of the Critical Area Commission to the 
Cecil County Department of Planning and Zoning. 

While I note your objection, I also want to inform you that it is the intent of the Commission 
staff, and of the Attorney General’s Office, to continue to work cooperatively with Cecil County on 
this matter, as we work with the County cooperatively on many other matters regarding the Critical 
Area Program. 

Sincerely, 

Marianne E. Dise 
Principal Counsel 

1804 West Street, Suite 100 
Annapolis, Maryland 21401 



Copy to: Anthony DiGiacomo, Cecil County Planning & Zoning 

Eric Sennstrom, Cecil County Planning & Zoning 

Margaret McHale, Chair, Critical Area Commission 
Ren Serey 
Kate Schmidt 



PUBLIC LAWYERS LEGAL SERVICES PROGRAM 

1804 West Street Suite 100 

Annapolis, Mar> land 21401 

(410) 260-3466 

Reply to: Marianne E. Disc 

January 11, 2008 

Mr. Robert P. Duckworth, Clerk of the Court 

Circuit Court for Anne Arundel County 

7 Church Circle 

Annapolis, Maryland 21401 

Re: Kathy Renee Jennings v. Warren White, Case No.02-C-07-126927 

Dear Mr. Duckworth: 

Enclosed please find for filing a Motion for Order of Default and Request for Hearing in the 

above-referenced case. My client has complied with the statutory requirements for representation by 

Maryland Volunteer Lawyers Service, and my client is entitled to a waiver of filing fees and court costs. 

Please date-stamp and return to me in the enclosed self-addressed envelope a copy of the enclosed 

pleading. 

Please contact me if additional information is required. Thank you for your assistance. 

Very truly yours. 

Marianne E. Disc 

Attorney for Plaintiff 

/Enclosures 

cc: Kathy Jennings 





IN THE CIRCUIT COURT FOR ANNE ARUNDEL COUNTY, MARYLAND 

KATHY RENEE JENNINGS 

7852 Willing Court 

Pasadena, Maryland 21122 

Plaintiff, 

v. Case No. 02-C-07-126927 
* 

WARREN WHITE 

331 25th Street 

Baltimore, Maryland, * 

Defendant. 

*****>i>*****,it* 

MOTION FOR ORDER OF DEFAULT 

Plaintiff, Kathy Renee Jennings, by her attorney, Marianne E. Disc, files this Motion for 

Order of Default against Defendant Warren White, and in support thereof states the following: 

1. Plaintiff filed a Complaint for Absolute Divorce in this Court, as captioned above, on 

November 5, 2007. 

2. This Court issued a Summons to Defendant Warren White on November 7, 2007. 

3. Defendant was served with the Summons and Complaint on November 21,2007. 

Affidavit of Service attached as Exhibit A. 

4. The Affidavit of Service was filed with this Court on November 28, 2007. 

5. More than thirty (30 ) days has elapsed since service of the Summons and Complaint 

on the Defendant. The Defendant has failed to file a responsive pleading. 

6. The Defendant is not in the military service, as evidenced by the Affidavit attached as 
Exhibit B. The last known address of the Defendant is 331 25th Street, Baltimore, Maryland. 

WHEREFORE, Plaintiff, Kathy Renee Jennings, respectfully prays that: 

A. This Honorable Court enter an Order of Default against Defendant Warren White; 





and 

B. This Honorable Court enter an Order requiring the taking of testimony on the matters 

alleged in the Complaint; and 

C. That Plaintiff be awarded such other and further relief as the nature of her cause may 

require. 

/yiUu 'tUn/e f'hlao 

Marianne E. Disc, Esquire 

Pro Bono via 

Md. Volunteer Lawyers Service 

1804 West Street Suite 100 

Annapolis, Maryland 21401 
(410) 260-3466 (phone) 

(410) 974-5338 (fax) 

Attorney for Plaintiff 

Dated: January 





AFFIDAVIT OF SERVICE 

State of Maryland County of Anne Arundel Circuit Court 

Case Number: 02-C-07-126927 DA 

Plaintiff: 
KATHY RENEE JENNINGS 

vs. 

Defendant: 
WARREN WHITE 

For: 
PUBLIC LAWYERS LEGAL SERVICES PROGRAM 
1804 West Street 
Suite 100 
Annapolis, MD 21401 

Received by PRIORITY PROCESS to be served on WARREN WHITE, 331 25TH STREET, BALTIMORE, MD 

I, Sharon Alleyne, being duly sworn, depose and say that on the 21st day of November, 2007 at 9:25 am, I: 

INDIVIDUALLY/PERSONALLY served by delivering a true copy of the A SUMMONS AND COMPLAINT, 
SHERIFF'S RETURN FORM with the date and hour of service endorsed thereon by me, to: WARREN WHITE at 
the address of. 331 25TH STREET, BALTIMORE, MD, and informed said person of the contents therein in 
compliance with state statutes. 

Description of Person Served: Age: 40s, Sex: M, Race/Skin Color: Black, Height: 5'9", Weight 175 Hair- 
Black, Glasses: N 

Under penalty of perjury, I certify that the above made statements are true. I am over the age of 18 and have no 
interest in the above action. 

tv godaire 
H V.aryiano 

, '.t^ontgornery 

Sharon Alleyne 
Process Server 

PRIORITY PROCESS 
P.O. Box 4189 
Rockville, MD 20849-4189 
(800) 420-8080 

Our Job Serial Number: 2007019356 
Ref: MVLS 

CopyngW C 1992-2006 DataDa« Services, Inc. • Process Server's Toolbox V5 9s 

tXbihi-h'A 
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IN THE CIRCUIT COURT FOR ANNE ARUNDEL COUNTY, MARYLAND 

KATHY RENEE JENNINGS 

7852 Willing Court 

Pasadena, Maryland 21122 

Plaintiff, 

* 

* 

v- Case No. 02-C-07-126927 
* 

WARREN WHITE 

331 25th Street 
Baltimore, Maryland, * 

Defendant. 

NON-MILITARY AFFIDAVIT 

I, KATHY RENEE JENNINGS, being over the age of 18 years and competent to testify to the 

matters set forth in this Affidavit, hereby affirm that: 

1. Defendant, WARREN WHITE is not in the military service of the United States; 

2. Defendant WARREN WHITE is not in the military service of any nation allied with 

the United States; 

3. Defendant WARREN WHITE has not been ordered to report for induction under the 

Selective Training and Service Act; and 
4. Defendant WARREN WHITE is not a member of the Enlisted Reserve Corps who has 

been ordered to report for military service. 

I solemnly affirm under the penalties of peijury that the contents of this paper are true to the best 

of my knowledge, information, and belief. 

* yj&b L 
Kathy Renee Jennings 

* Date: I'lb'O'j 

A//, ;L A 





IN THE CIRCUIT COURT FOR ANNE ARUNDEL COUNTY, MARYLAND 

KATHY RENEE JENNINGS * 

7852 Willing Court 

Pasadena, Maryland 21122 

Plaintiff, * 

v. 

WARREN WHITE 
331 25lh Street 

Baltimore, Maryland, 

Defendant. 

Case No. 02-C-07-126927 
* 

* 

* 

************* 

ORDER OF DEFAT IT T 

This Court, having considered the Complaint for Absolute Divorce and Motion for Order 

of Default filed by Plaintiff, Kathy Renee Jennings, and finding that the Defendant, Warren 

White, has failed to file a responsive pleading to the Complaint in this matter, therefore, it is on 

this day of 2008, 

ORDERED, that this Court enters an Order of Default against Warren White, and 

ORDERED, that testimony to support the allegations of the Complaint be taken before a 
Standing Examiner/Master of this Court. 

JUDGE 

Circuit Court for Anne Arundel County 

Date 





Douglas F. Gansler 
Attorney General Marianne E. Dise 

Katherine Winfree 
Chief Deputy Attorney General 

Assistant Attorney General 
Principal Counsel 

John B. Howard, Jr. 
Deputy Attorney General 

Saundra K. Canedo 
Assistant Attorney General 

STATE OF MARYLAND 
OFFICE OF THE ATTORNEY GENERAL 

CRITICAL AREA COMMISSION FOR THE 
CHESAPEAKE AND ATLANTIC COASTAL BAYS 

FAX NO. (410)974-5338 WRITER'S DIRECT DIAL NO. (410) 260-3466 
mdise@oag.state.md.us January 14, 2008 

John P. Downs, Esquire 

105 South Street 

Elkton, Maryland 21921 

RE: Mark Kaufman Critical Area Variance - Cecil County Board of Appeals 

Dear Mr. Downs: 

Thank you for your letter of January 9,2008, setting forth a proposal for settlement of the 

above- described variance case before the Cecil County Board of Appeals. I have discussed your 

letter with my client, and, while we understand the situation as described in your letter, we are 

unable to accept a proposal that allows a free-standing accessory structure to remain in the 

protected Critical Area buffer. 

Thank you for your correspondence. If your client wishes to remove the structure and 

restore the site, please contact me before the January 29, 2008 hearing. 

Sincerely, 

Marianne E. Dise 
Principal Counsel 

cc: Hon. Margaret McHale 

Kate Schmidt 

Saundra Canedo, Esquire 

Eric Sennstrom 

1804 West Street, Suite 100 
Annapolis, Maryland 21401 





Douglas F. Gansler 
Attorney General 

Katherine Winfree 
Chief Deputy Attorney General 

JohnB. Howard, Jr. 
Deputy Attorney General 

STATE OF MARYLAND 
OFFICE OF THE ATTORNEY GENERAL 

Marianne E. Dise 
Assistant Attorney General 

Principal Counsel 

Saundra K.Canedo 
Assistant Attorney General 

CRITICAL AREA COMMISSION FOR THE 
CHESAPEAKE AND ATLANTIC COASTAL BAYS 

FAX NO. (410) 974-5338 WRITER'S DIRECT DIAL NO. (410) 260-3466 
md i se@oag. state. md. u s 

January 10, 2008 

Timothy R. Henderson, Esquire 
Rich and Henderson, P.C. 
51 Franklin Street Suite 300 
P.O. Box 589 
Annapolis, Maryland 21404-0589 

Re: Chesapeake Cove - Cecil County, Maryland 

Dear Mr. Henderson: 

This letter acknowledges receipt of your correspondence dated January 7, 2008. Your letter 
purports “to lodge a formal objection” to a letter from staff of the Critical Area Commission to the 
Cecil County Department of Planning and Zoning. 

While I note your objection, I also want to inform you that it is the intent of the Commission 
staff, and of the Attorney General’s Office, to continue to work cooperatively with Cecil County on 

this matter, as we work with the County cooperatively on many other matters regarding the Critical 
Area Program. 

Sincerely, 

Marianne E. Dise 
Principal Counsel 

1804 West Street, Suite 100 
Annapolis, Maryland 21401 



Copy to: Anthony DiGiacomo, Cecil County Planning & Zoning 
Eric Sennstrom, Cecil County Planning & Zoning 

Margaret McHale, Chair, Critical Area Commission 
Ren Serey 

Kate Schmidt 



PUBLIC LAWYERS LEGAL SERVICES PROGRAM 

1804 West Street Suite 100 

Annapolis, Mary land 21401 

(410) 260-3466 

Reply to: Marianne E. Disc 

January 11, 2008 

Mr. Robert P. Duckworth, Clerk of the Court 

Circuit Court for Anne Arundel County 

7 Church Circle 

Annapolis, Maryland 21401 

Re: Kathy Renee Jennings v. Warren White, Case No.02-C-07-126927 

Dear Mr. Duckworth: 

Enclosed please find for filing a Motion for Order of Default and Request for Hearing in the 

above-referenced case. My client has complied with the statutory requirements for representation by 

Maryland Volunteer Lawyers Service, and my client is entitled to a waiver of filing fees and court costs. 

Please date-stamp and return to me in the enclosed self-addressed envelope a copy of the enclosed 

pleading. 

Please contact me if additional information is required. Thank you for your assistance. 

Very truly yours, 

Marianne E. Disc 

Attorney for Plaintiff 

' Enclosures 

cc: Kathy Jennings 





IN THE CIRCUIT COURT FOR ANNE ARUNDEL COUNTY, MARYLAND 

KATHY RENEE JENNINGS 

7852 Willing Court 

Pasadena, Maryland 21122 

Plaintiff, 

v. Case No. 02-C-07-126927 
* 

WARREN WHITE 

331 25th Street 

Baltimore, Maryland, * 

Defendant. 

MOTION FOR ORDER OF DEFAULT 

Plaintiff, Kathy Renee Jennings, by her attorney, Marianne E. Disc, files this Motion for 

Order of Default against Defendant Warren White, and in support thereof states the following: 

1. Plaintiff filed a Complaint for Absolute Divorce in this Court, as captioned above, on 

November 5, 2007. 

2. This Court issued a Summons to Defendant Warren White on November 7, 2007. 

3. Defendant was served with the Summons and Complaint on November 21, 2007. 

Affidavit of Service attached as Exhibit A. 

4. The Affidavit of Service was filed with this Court on November 28, 2007. 

5. More than thirty (30 ) days has elapsed since service of the Summons and Complaint 

on the Defendant. The Defendant has failed to file a responsive pleading. 

6. The Defendant is not in the military service, as evidenced by the Affidavit attached as 

Exhibit B. The last known address of the Defendant is 331 25th Street, Baltimore, Maryland. 

WHEREFORE, Plaintiff, Kathy Renee Jennings, respectfully prays that: 

A. This Honorable Court enter an Order of Default against Defendant Warren White; 





and 

B. This Honorable Court enter an Order requiring the taking of testimony on the matters 
alleged in the Complaint; and 

C. That Plaintiff be awarded such other and further relief as the nature of her cause may 

require. 

^ ^ ^ do // (> ?' 

Marianne E. Disc, Esquire 

Pro Bono via 
Md. Volunteer Lawyers Service 

1804 West Street Suite 100 

Annapolis, Maryland 21401 
(410) 260-3466 (phone) 

(410) 974-5338 (fax) 

Attorney for Plaintiff 

Dated: January 





AFFIDAVIT OF SERVICE 

State of Maryland County of Anne Arundel Circuit Court 

Case Number: 02-C-07-126927 DA 

Plaintiff: 
KATHY RENEE JENNINGS 

vs. 

Defendant: 
WARREN WHITE 

For: 
PUBLIC LAWYERS LEGAL SERVICES PROGRAM 
1804 West Street 
Suite 100 
Annapolis, MD 21401 

Received by PRIORITY PROCESS to be served on WARREN WHITE, 331 25TH STREET, BALTIMORE, MD 

I, Sharon Alleyne, being duly sworn, depose and say that on the 21st day of November, 2007 at 9:25 am, I: 

INDIVIDUALLY/PERSONALLY served by delivering a true copy of the A SUMMONS AND COMPLAINT, 
SHERIFF S RETURN FORM with the date and hour of service endorsed thereon by me, to: WARREN WHITE at 
the address of. 331 25TH STREET, BALTIMORE, MD, and informed said person of the contents therein in 
compliance with state statutes. 

Description of Person Served: Age: 40s, Sex: M, Race/Skin Color: Black. Height' S'S" Weight- 175 Hair 
Black, Glasses: N 

Under penalty of perjury, I certify that the above made statements are true. I am over the age of 18 and have no 
interest in the above action. 

Sharon Alleyne 
Process Server 

PRIORITY PROCESS 
P.O. Box 4189 
Rockville, MD 20849-4189 
(800) 420-8080 

Our Job Serial Number: 2007019356 
Ref: MVLS 

Copyright C 1992-2006 Database Services, tnc. - Process Server’s Toolbox V5 9s 
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IN THE CIRCUIT COURT FOR ANNE ARUNDEL COUNTY, MARYLAND 

KATHY RENEE JENNINGS 

7852 Willing Court 

Pasadena, Maryland 21122 

Plaintiff, 

* 

* 

v. 

WARREN WHITE 
331 25th Street 
Baltimore, Maryland, 

Defendant. 

Case No. 02-C-07-126927 
* 

♦ 

NON-MILITARY AFFIDAVIT 

I, KATHY RENEE JENNINGS, being over the age of 18 years and competent to testify to the 

matters set forth in this Affidavit, hereby affirm that: 

1. Defendant, WARREN WHITE is not in the military service of the United States; 

2. Defendant WARREN WHITE is not in the military service of any nation allied with 

the United States; 

3. Defendant WARREN WHITE has not been ordered to report for induction under the 

Selective Training and Service Act; and 
4. Defendant WARREN WHITE is not a member of the Enlisted Reserve Corps who has 

been ordered to report for military service. 

I solemnly affirm under the penalties of perjury that the contents of this paper are true to the best 

of my knowledge, information, and belief. 

* C 
Kathy Renee Jennings 

i Dale: I'lt'Ot 

PmL iL A "R" 





IN THE CIRCUIT COURT FOR ANNE ARUNDEL COUNTY, MARYLAND 

KATHY RENEE JENNINGS * 

7852 Willing Court 

Pasadena, Maryland 21122 

Plaintiff, * 

v- Case No. 02-C-07-126927 
* 

WARREN WHITE 

331 25th Street 

Baltimore, Maryland, * 

Defendant. 

************* 

ORDER OF DEFAULT 

This Court, having considered the Complaint for Absolute Divorce and Motion for Order 

of Default filed by Plaintiff, Kathy Renee Jennings, and finding that the Defendant, Warren 

White, has failed to file a responsive pleading to the Complaint in this matter, therefore, it is on 

this day of , 2008, 

ORDERED, that this Court enters an Order of Default against Warren White, and 

ORDERED, that testimony to support the allegations of the Complaint be taken before a 

Standing Examiner/Master of this Court. 

JUDGE 

Circuit Court for Anne Arundel County 

Date 





Douglas F. Gansler 
Attorney General Marianne E. Dise 

Katherine Winfree 
Chief Deputy Attorney General 

Assistant Attorney General 
Principal Counsel 

John B. Howard, Jr. 
Deputy Attorney General 

Saundra K. Canedo 
Assistant Attorney General 

STATE OF MARYLAND 
OFFICE OF THE ATTORNEY GENERAL 

CRITICAL AREA COMMISSION FOR THE 
CHESAPEAKE AND ATLANTIC COASTAL BAYS 

FAX NO. (410) 974-5338 WRITER’S DIRECT DIAL NO. (410) 260-3466 
mdise@oag.state.md.us January 14,2008 

John P. Downs, Esquire 

105 South Street 

Elkton, Maryland 21921 

RE: Mark Kaufman Critical Area Variance - Cecil County Board of Appeals 

Dear Mr. Downs: 

Thank you for your letter of January 9, 2008, setting forth a proposal for settlement of the 

above- described variance case before the Cecil County Board of Appeals. I have discussed your 

letter with my client, and, while we understand the situation as described in your letter, we are 

unable to accept a proposal that allows a free-standing accessory structure to remain in the 

protected Critical Area buffer. 

Thank you for your correspondence. If your client wishes to remove the structure and 

restore the site, please contact me before the January 29, 2008 hearing. 

Sincerely, 

Marianne E. Dise 

Principal Counsel 

cc: Hon. Margaret McHale 

Kate Schmidt 

Saundra Canedo, Esquire 
Eric Sennstrom 

1804 West Street, Suite 100 
Annapolis, Maryland 21401 





Douglas F. Gansler 
Attorney General 

Katherine Winfree 
Chief Deputy Attorney General 

John B. Howard, Jr. 
Deputy Attorney General 

STATE OF MARYLAND 
OFFICE OF THE ATTORNEY GENERAL 

Marianne E.Dise 
Assistant Attorney General 

Principal Counsel 

Saundra K. Canedo 
Assistant Attorney General 

CRITICAL AREA COMMISSION FOR THE 
CHESAPEAKE AND ATLANTIC COASTAL BAYS 

FAX NO. (410)974-5338 WRITER’S DIRECT DIAL NO. (410)260-3466 
mdise@oag.state.md.us 

January 17, 2008 

Mark F. Gabler, Esquire 

Rich and Henderson, P.C. 

36 South Washington Street 

Easton, Maryland 21601 

RE: Subpoena for Dr. Nick Kelly - Appeal of Theodore Passyn 

Dear Mark: 

This letter acknowledges receipt of your correspondence dated January 15, 2008, and the 

accompanying subpoena for Dr. Nick Kelly. As we discussed, Dr. Kelly will be unavailable on 

February 11,2008, due to scheduled surgery. At this time, I renew my offer to provide to you a 

Certification of Custodian under Code, Courts & Jud. Proc. §10-204, for the two letters written 

by Dr. Kelly to Talbot County concerning this matter. I am confident that the Talbot County 
Board of Appeals would accept the letters, with the accompanying certificate, as admissible in 

the administrative hearing, thus sparing Dr. Kelly from a trip to Easton to testify that he wrote the 
letters. 

Please let me know if you will accept a Certification of Custodian. 

Sincerely, 

% 

Marianne E. Disc 
Principal Counsel 

cc: Michael L. Pullen, Esquire 
Dr. Nick Kelly 

1804 West Street, Suite 100 
Annapolis, Maryland 21401 





Doi III AS F. Gansi I K 
-\!torne\ General 

KaIIII KIM WlM K| | 
Chief Deptm Atiorne> General 

John B. How akd. Jk. 
Deputy Attorney General 

MAkiANNf E. Dim 
Assistant Attorney General 

Principal Counsel 

Sai ndka K. Cam i>o 
Assistant Attorney General 

STATE OF MARYLAND 
OFFICE OF THE ATTORNEY GENERAL 

Fax No (410)974-5338 

CRITICAL AREA COMMISSION FOR THE 
CHESAPEAKE AND ATLANTIC COASTAL BAYS 

writ! k'sDirk tdiai no (4ioj zr,0.3406 
February 8. 2008 mdisc'Ftoag.statc.md.us 

Mr. Craig O'Donnell 
Kent County News 

217 High Street 

Chestertown, Maryland 21620 

RE: Public Information Act Requests: January 9, 2008 and January 18. 2008 

Drayton Manor Critical Area Commission Panel Meeting of July 30, 2007 

and subsequent memos, emails, records pertaining to July 30 meeting and 

Complaint filed by Mr. O'Donnell. 

Dear Mr. O'Donnell: 

Enclosed please find all records maintained by personnel of the Critical Area 

Commission, the Attorney General’s Office, and Gary Setzer, an employee of the Department of 
the Environment, pertaining to your Public Information Act requests of January 9, 2008 and 

January 18, 2008. No additional information exists in any form. In particular, there exists no 

additional statement, no tape recording, no additional notes, emails, or memos other than those 

which I have provided to you. 

If you have any questions about this matter, please contact me at the above phone 
number. 

Sincerely, 

Marianne E. Disc 
Principal Counsel 

cc: (w/o end.) Hon. Margaret McHale, Chair 

^Gene Deems, DNR 

1804 West Street. Suite 100 
Annapolis. Maryland 21401 





V 
Douglas F. Gansler 

Attorney General 

Katherine Winfree 
Chief Deputy Attorney General 

John B. Howard, Jr. 
Deputy Attorney General 

STATE OF MARYLAND 
OFFICE OF THE ATTORNEY GENERAL 

Marianne E. Dise 
Assistant Attorney General 

Principal Counsel 

Saundra K. Canedo 
Assistant Attorney General 

CRITICAL AREA COMMISSION FOR THE 
CHESAPEAKE AND ATLANTIC COASTAL BAYS 

FAX NO. (410) 974-5338 WRITER’S DIRECT DIAL NO. (410) 260-3466 
mdise@oag.state.md.us 

February 20, 2008 

Ms. Kathy P. Smith 
Clerk, Circuit Court for Calvert County 
175 Main Street 
Prince Frederick, Maryland 20678 

Re: Response to Harvey and Patricia Holland Petition for Judicial Review of Decision of 
Calvert County Board of Appeals, Case No. 07-3461, Civil Action No. 04-C-08-000090 

Dear Ms. Smith: 

Please find enclosed for filing, pursuant to Rule 7-204, a Response to Petition for Judicial 
Review on Behalf of Margaret McHale, Chair, Critical Area Commission for the Chesapeake 

and Atlantic Coastal Bays. I have mailed a copy of the Response to the Calvert County Board of 
Appeals. 

Thank you for your assistance in this matter. 

Sincerely, 

Marianne E. Dise 

Assistant Attorney General 

Enclosure 

1804 West Street, Suite 100 
Annapolis, Maryland 21401 
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IN THE CIRCUIT COURT OF MARYLAND 

FOR CALVERT COUNTY 

PETITION OF: 

HARVEY HOLLAND AND 

PATRICIA HOLLAND * 

255 Chesapeake Avenue 

Prince Frederick, Maryland 20678 
* 

FOR JUDICIAL REVIEW OF 

The Decision of the 

CALVERT COUNTY 

BOARD OF APPEALS * CIVIL ACTION No. 

150 Main Street 04-C-08-000090 

Prince Frederick, Maryland 20678 
* 

In the Case of: 

Harvey and Patricia Holland 

Variance to Critical Area Requirements 

Case No. 07-3461 

RESPONSE TO PETITION FOR JUDICIAL REVIEW 

Margaret G. McHale, Chair of the Critical Area Commission for the Chesapeake and 

Atlantic Coastal Bays, (“Chair McHale”) by her attorneys, Douglas F. Gansler, Attorney General 

of Maryland, and Marianne E. Disc and Saundra K. Canedo, Assistant Attorneys General, 

pursuant to Maryland Rule 7-204(a), files this Response to Petition for Judicial Review and 

states that she was a party to the proceedings before the Board of Appeals, and she intends to 

participate in this judicial proceeding. In addition, Chair McHale has standing and the right and 

authority to participate in this matter pursuant to Annotated Code of Maryland, Natural 

Resources Article, 8-1812(a) and ( c). 

Respectfully submitted. 

DOUGLAS F. GANSLER 
Attorney General of Maryland 





Saundra K. Canedo 

Assistant Attorneys General 

Critical Area Commission for the 

Chesapeake and Atlantic Coastal Bays 

1804 West Street Suite 100 

Annapolis, Maryland 21401 
(410) 260-3466 

Attorneys for Margaret G. McHale, Chair, 
Critical Area Commission for the 

Chesapeake and Atlantic Coastal Bays 

Dated: February 20, 2008 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY THAT, on this^offi/Cday of February, 2008,1 mailed a copy of 

the Response to Petition to Pamela Helie, Clerk, Calvert County Board of Appeals, 150 Main 

Street, Prince Frederick, MD 20678. 

Marianne E. Disc 





MICHAEL A. D ARAS, et al. * 

Appellants * 

v. * 

STATE OF MARYLAND * 

CRITICAL AREA COMMISSION, et al. 
* 

Appellees 

*♦ + ***** 

IN THE 

COURT OF 

SPECIAL APPEALS 

OF MARYLAND 

No. 01629 

September Term, 2007 

ORDER 

Upon consideration of the Consent Motion to Supplement the Record, it is 

this day of %\)( 

5 

, 2008, by the Court of Special Appeals 

of Maryland, 

ORDERED, that the record shall be supplemented by including the 

Commission Staff Report, April 4, 2007, and the Minutes of the Commission, 

November 1, 2006, attached as Exhibits A and B to the motion. 

(CHIEF JUDGE'S SIGNATURE 
APPEARS ON ORIGINAL ORDER) 

Copies to: 

Anthony F. Christhilf, Esq. 
Eileen E. Powers, Esq. 
Kathleen E. Byrne, Esq. 
Marianne E. Dise, Esq. 
Sarah M. Iliff, Esq. 
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Douglas F. Gansi lk 
Attorney General 

Katherine Winfree 
Chief Deputy Attorney General 

John B. Howard, Jr. 
Deputy Attorney General 

Marianne E. Dise 
Assistant Attorney General 

Principal Counsel 

Saundra K. Canedo 
Assistant Attorney General 

STATE OF MARYLAND 
OFFICE OF THE ATTORNEY GENERAL 

CRITICAL AREA COMMISSION FOR THE 
CHESAPEAKE AND ATLANTIC COASTAL BAYS 

FAX NO. (410)974-5338 WRITER'S DIRECT DlAE NO. (410) 260-3466 
mdise(a,oag.statc.md us 

March 4, 2008 

Mrs. H. W. Merritt 

12211 Riverview Road 

Ft. Washington, Maryland 20744-6014 

RE: Your Public Information Act Request to the Office of the Attorney General 

Dear Mrs. Merritt: 

Enclosed please find all documents from the 

your request of February 8, 2008. 
Attorney General’s Office files responsive to 

Please contact me if you have questions about any of the documents. 

Sincerely, 

Marianne E. Dise 

Principal Counsel 

Enclosures 

1804 West Street, Suite 100 
Annapolis, Maryland 21401 
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Douglas F. Gansler 
Attorney General 

Katherine Winfree 
Chief Deputy Attorney General 

John B. Howard, Jr. 
Deputy Attorney General 

STATE OF MARYLAND 
OFFICE OF THE ATTORNEY GENERAL 

Marianne E. Dise 
Assistant Attorney General 

Principal Counsel 

Saundra K. Canedo 
Assistant Attorney General 

CRITICAL AREA COMMISSION FOR THE 
CHESAPEAKE AND ATLANTIC COASTAL BAYS 

FAX NO. (410)974-5338 WRITER'S DIRECT DIAL NO. (410) 260-3466 
mdise@oag. state.md.us 

March 5, 2008 

Mr. Craig O’Donnell 
Kent County News 
217 High Street 
Chestertown, Maryland 21620 

Re: Public Information Act Request for Panel Meeting Minutes 

Dear Mr. O’Donnell: 

Enclosed, please find the minutes of the Cooke’s Hope panel hearing and meeting 

pertaining to your Public Information Act request. 

If you have any questions about this matter, please contact me at the above phone 

number. 

Sincerely, 

Marianne E. Dise 
Principal Counsel 

Enclosure 

1804 West Street, Suite 100 
Annapolis, Maryland 21401 





Douglas F. Gansler 
Attorney General Marianne E.Dise 

Katherine Winfree 
Chief Deputy Attorney General 

Assistant Attorney General 
Principal Counsel 

Saundra K. Canedo 
John B. Howard, Jr. 

Deputy Attorney General 
Assistant Attorney General 

STATE OF MARYLAND 
OFFICE OF THE ATTORNEY GENERAL 

CRITICAL AREA COMMISSION FOR THE 
CHESAPEAKE AND ATLANTIC COASTAL BAYS 

FAX NO. (410)974-5338 WRITER’S DIRECT DIAL NO. (410) 260-3466 
mdise@oag.state, md.us 

March 25, 2008 

Mr. Steve Dodd 

Board of Zoning Appeals 

Dorchester County Government Offices 

501 Court Lane 

Cambridge, Maryland 21613 

RE: Horsey Family LLC Special Exception - Board of Zoning Appeals Case 2338 

Dear Mr. Dodd: 

I am writing on behalf of the Chair of the Critical Area Commission (“Commission”). As 

you know, the Chair has exercised her right to intervene on behalf of the Commission as a party 

to the above-captioned proceeding. The Attorney General’s Office will represent the 

Commission, and we intend to present testimony from Commission staff and other witnesses. 

As a party, the Chair should be provided with all exhibits entered into the record before 
the Board of Zoning Appeals. While we did receive copies of the exhibits submitted by County 

staff to the Board at the hearing on March 20, 2008, we were not provided copies of the 

Applicant’s exhibits entered into the record at last Thursday’s hearing. Please provide a copy of 

each exhibit submitted by the Applicant and accepted by the Board. 

By copy of a March 25, 2008 letter to you from K. King Burnett, Esquire, I learned that 

the Board has received ‘suggestions’ from an attorney (Walter Palmer) regarding the course of 

the upcoming hearing sessions. Since I was not copied on Mr. Palmer’s letter, I do not know 

what he suggested, and accordingly I express no opinion on this matter. However, since my 

client is a party to the Board’s proceedings, I request that you provide me with a copy of Mr. 

Palmer’s letter. 

I would also request that, for the purpose of scheduling the future hearing sessions for this 

case, you coordinate with my office to ensure that counsel and witnesses are available at the 

1804 West Street, Suite 100 
Annapolis, Maryland 21401 



suggested dates and times. In light of the pace of the hearing last Thursday, it seems reasonable 

to assume that a minimum of five evenings should be set aside for the taking of testimony. My 

client would not object if the Board chooses to schedule future hearing sessions in day-long 

blocks, rather than during the evening. 

Please contact Saundra Canedo at (410) 260-8356, or me at (410) 260-3466 with any 

questions. Many thanks for your kind assistance. 

Sincerely, 

Marianne E. Disc 

Principal Counsel 

cc: K. King Burnett, Esquire 

William W. McAllister, Jr., Esquire 

Margaret G. McHale, Chair 



Douglas F. Gansler 
Attorney General 

Katherine Winfree 
Chief Deputy Attorney General 

John B. Howard, Jr. 
Deputy Attorney General 

STATE OF MARYLAND 
OFFICE OF THE ATTORNEY GENERAL 

Marianne E. Dise 
Assistant Attorney General 

Principal Counsel 

SaundraK.Canedo 
Assistant Attorney General 

CRITICAL AREA COMMISSION FOR THE 
CHESAPEAKE AND ATLANTIC COASTAL BAYS 

FAX NO. (410) 974-5338 WRITER’S DIRECT DIAL NO. (410) 260-3466 
mdise@oag.state.md. us 

March 25, 2008 

Dr. and Mrs. Leon J. Greenbaum, Jr. 

3963 Germantown Road 

Edgewater, Maryland 21037 

RE: Your Request for Information regarding Anne Arundel County variances 

Dear Dr. and Mrs. Greenbaum: 

I write in response to your recent letter (received on March 4, 2008) to Margaret McHale, 

Chair of the Critical Area Commission. In your letter, you requested information about variances 

in Anne Arundel County. Commission staff have researched this matter, and they have informed 

me that the Commission received notice from Anne Arundel County of 168 applications for 

variances to the County’s Critical Area program during 2007. Because the Commission does not 

always receive notification from the County of the County’s final decision on each variance 

application, it is not possible for me to provide you with a firm number of applications granted or 

denied by the County in 2007. 

In an effort to respond fully to your request, the staff will retrieve all 168 Anne Arundel 

County files, and make the files available for your inspection at the Commission’s offices. 

Please contact Kerrie Gallo, Regional Program Chief, at the Commission’s offices (410) 260- 

3482, or me, to advise us as to when you wish to inspect the files. 

Sincerely, 

Marianne E. Dise 
Principal Counsel 

1804 West Street, Suite 100 
Annapolis, Maryland 21401 



Dr. & Mrs. L.J. Greenbaum Jr. 
3963 Germantown Rd. 
Edgewater. MD 21037 

Ms Margaret McHale 

1804 Weat Street, Suite 100 

Annapolis, MD 21401 

Dear Ms McHale: 

I talked to a staff member in the office of the Critical Areas Commission 

(CAC) and was referred to you for help. I am a past president of the 

Chesapeake Environment Protection Association (CEPA) and during our 

Board meetings we have discussed at length the actions of the CAC. Some of 

the Board members have attended hearings in which waterfront property 

owners have requested variances to build “near and or very close to the 

water”. In almost all cases the Appeals Board has agreed with your approvals 

to build. 

These actions have eroded the very intent of the law to protect the rivers, 

creeks and the Chesapeake Bay from continued erosion and pollution. It 

almost appears as if the CAC and Appeals Board don’t understand the law 

and its purpose or prefer to side with developers. 

During our Board discussions it was suggested that we get a “read-out” of 

actions in Anne Arundel County during the year 2007. Can your office give 

me information about how many waterfront requests were made, how many 

were approved and how many were disapproved. Your help in providing this 

information would be greatly appreciated. 

Respectfully submitted. 

MAR - A 2008 

RITICAL AREA COMMISSION 
cupcake & Atlantic Coastal Bays 



Douglas F. Gansler 
Attorney General Marianne E. Dise 

Katherine Winfree 
Chief Deputy Attorney General 

Assistant Attorney General 
Principal Counsel 

John B. Howard, Jr. 
Deputy Attorney General 

Saundra K. Canedo 
Assistant Attorney General 

STATE OF MARYLAND 
OFFICE OF THE ATTORNEY GENERAL 

CRITICAL AREA COMMISSION FOR THE 
CHESAPEAKE AND ATLANTIC COASTAL BAYS 

FAX NO. (410)974-5338 WRITER’S DIRECT DIAL NO. (410) 260-3466 
mdise@oag.state.md.us 

March 26, 2008 

Mr. Hugh W. Wilkerson 

1056 Wrighton Road 

Lothian, Maryland 20711 

Dear Mr. Wilkerson: 

Thank you for your letter of March 5, 2008, discussing your concerns about the 

proliferation of construction projects in the Critical Area. As you may know, Governor 

O’Malley has proposed a Bill to strengthen the Critical Area law. That bill, (HB 1253) has 

passed the House of Delegates and is now pending in the Maryland Senate. Among other 

provisions, the Bill addresses the issue of lot coverage that you discussed in your letter. The Bill 

also provides for more uniform enforcement measures, so that violations of the law will be 

addressed promptly. 

The text of House Bill 1253 is available on-line at www.marvland.gov. Click on 

“legislature” and you will see the General Assembly’s home page which allows you to search for 
information on each bill. I hope that this letter is responsive to your inquiry. Please contact me 

if you want additional information. 

Sincerely, 

Marianne E. Dise 

Principal Counsel 

1804 West Street, Suite 100 
Annapolis, Maryland 21401 





March 5, 2008 

Ms. Marianne Disc Esq. 
Critical Area Commission 
1804 West St. 
Suite 100 
Annapolis, MD 21401 

Dear Ms. Disc, 

1 recently viewed an MPT program dealing with the Bay Pollution from the many houses and 
impervious areas being constructed in the critical area. 

As a retired engineer and surveyor I am familiar with the many small lots which were plotted 
alongside the Bay before there were any Subdivision Regulations. Most of them are still buildable thru the 
use of variances etc. as long as Health Department Requirements are satisfied. Its difficult and probably 
unconstitutional to keep someone from using their property without compensation however it is not unusual 
to define the density of usage. 

1’ m wondering if maybe we could pass a law restricting the impervious area constructed to a max 
of 10% of the lot area and of course, still maintain the current storm water management practices. In this 
way someone with a 5000 s.f. lot (50’ X 100’) for example, would be permitted a 500 s.f. house; not large 
but adequate for viewing and enjoying the ambiance of the Bay while still maintaining a small cottage with 
the necessary amenities. This would prevent huge mansions from being built on a relatively small lots and 
reduce runoff. All driveways, patios or other heavily used areas should also be constructed of pervious 
bricks or similar material with an underlayment of 6” or more sand and gravel. 

Respectfully yours, 

Hugh W. Wilkerson P. -4S’CS~ 
1056 Wrighton Rd. 
Lothian, MD 20711 
410-741-1434 
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Douglas F. Ganslir 
Attorney General 

Kathlrinl Winirii 
Chief Deputy Attorney General 

John B. Howard, Jr. 
Deputy Attorney General 

STATE OF MARYLAND 
OFFICE OF THE ATTORNEY GENERAL 

Marianne E. Dise 
Assistant Attorney General 

Principal Counsel 

SAUNDRA K. Canedo 
Assistant Attorney General 

CRITICAL AREA COMMISSION FOR THE 
CHESAPEAKE AND ATLANTIC COASTAL BAYS 

FAX NO. (410) 974-5338 WRITER’S DIRECT DIAL NO. (410) 260-3466 
mdise@oag.state.md.us 

April 24, 2008 

Mr. Peter G. Robertson 

P. O. Box 277 

Queenstown, Maryland 21658 

Dear Mr. Robertson, 

This letter responds to your recent inquiry to the Office of the Attorney General regarding 

the status of the Critical Area buffer management plan for certain property in the Town of 

Queenstown. As we discussed on the telephone, your letter was forwarded to me for 

investigation and response. 

After reviewing the matters set forth in your letter, reviewing the agency’s file, and 

discussing the matter with the appropriate staff of the Critical Area Commission, I can state 

without qualification that the interaction of Commission staff with the property owners is entirely 

proper. Moreover, Commission staff have assumed direct responsibility for the issues on this 

property, and the Circuit Rider is no longer involved with this property. 

Commission staff are working diligently to assist the property owners in obtaining 

approval of a Buffer management plan. In fact, the Commission staff went “above and beyond” 

to do the actual work of preparing a plan for these owners. Preparation of a Buffer management 

plan is usually performed by private consultants at the property owner’s expense. At this time, 

the owners’ counsel is reviewing the Commission staffs proposed plan. 

In my view, the difficulty experienced by the property owners stems in large part from the 

fact that the owners chose not to implement the 2004 Buffer management plan prepared by the 
owners’ consultants. This plan was acceptable to provide a fully functioning, forested Buffer on 

the property. Since the owners chose not to implement the 2004 Plan, they are required to 

develop an alternative plan that provides equivalent benefits to the water quality and habitat 

functions of the Buffer. 

1804 West Street, Suite 100 
Annapolis, Maryland 21401 



As you are no doubt aware, the protection and enhancement of the Buffer are crucial 

components of the effort to restore the Bay, and, to this end, the General Assembly recently 

strengthened the Critical Area law. The Office of the Attorney General is charged with enforcing 

this law, as well as advising and representing the Critical Area Commission. Please be assured 

that this Office takes these responsibilities very seriously. 

Thank you for writing. If you have further questions, please do not hesitate to contact me 

directly. This letter is not a formal Opinion of the Attorney General. 

Sincerely, 

Marianne E. Disc 

Principal Counsel 

cc: Margaret G. McHale, Chair, Critical Area Commission 

Mary R. Owens 

Peggie McKee, Office of Attorney General # 08-1171 



Anthony G. Brown 
U. Governor 

Martin O’Malley 
Governor 

Margaret G. McHale 

Executive Director 
Ren Serey 

Chair 

STATE OF MARYLAND 
CRITICAL AREA COMMISSION 

CHESAPEAKE AND ATLANTIC COASTAL BAYS 
1804 West Street. Suite 100, Annapolis, Maryland 21401 

(410) 260-3460 Fax:(410) 974-5338 
www.dnr.state .md us/criticalarea/ 

April 30, 2008 

Michael W. Bozman, P.E. 
Maryland Port Administration 
Manager of Permits & Special Projects 
2310 Broening Highway 

Baltimore, MD 21224 

RE: Masonville DMCF - Environmental Education Center at Masonville Cove 

Dear Mr. Bozman: 

At its meeting of April 9, 2008, the Critical Area Commission for the Chesapeake and Atlantic 
Coastal Bays approved the proposed Environmental Education Center at Masonville Cove with 

one condition. 

The condition reads as follows: 

“Prior to commencement of construction, the Maryland Port Administration shall obtain 

all necessary authorizations from the Maryland Department of the Environment.” 

Please forward a copy of necessary approvals from MDE for our files when they are received. 

If you have any questions or concerns regarding the Commission’s approval, or if changes are 
made to the project as approved, please contact me at (410) 260-3477. 

Science Advisor 

cc: DOT 16-06 

TTY for the Deaf 
Annapolis: (410) 974-2609 D.C. Metro: (301) 586-0450 





Douglas F. Gansi.lr 
Attorney General 

Kathkrinh WlNIRLL 
Chief Deputy Attorney General 

John B. Howard, Jr. 
Deputy Attorney General 

STATE OF MARYLAND 
OFFICE OF THE ATTORNEY GENERAL 

Marianne E. Dise 
Assistant Attorney General 

Principal Counsel 

Saiindra K. Cankdo 
Assistant Attorney General 

CRITICAL AREA COMMISSION FOR THE 
CHESAPEAKE AND ATLANTIC COASTAL BAYS 

FAX NO. (410) 974-5338 WRITER’S DIRECT DIAL NO. (410) 260-3466 
mdisefftoag.state, md.us 

May 22, 2008 

Vicki C. Rogers, Clerk of the District Court 

District Court of Maryland for Somerset County 

12155 Elm Street, Suite C 
Princess Anne, Maryland 21853-1358 

RE: State of Maryland v. John Bunting, CITATION: 2Z34076765 MI 

Dear Madam Clerk: 

Please file in the above-captioned case the enclosed Notice of Entry of Appearance of 

Douglas F. Gansler, Attorney General of Maryland. 

Thank you for your assistance. 

Sincerely, 

Marianne E. Dise 

Assistant Attorney General 

cc: Charles Butler 

Raymond Smethurst 
William Hall 

David Lloyd 

1804 West Street, Suite 100 
Annapolis, Maryland 21401 





Douglas F. Gansli-r 
Attorney General 

Kathfrini: Winfrff 
Chief Deputy Attorney General 

John B. Howard, Jr. 
Deputy Attorney General 

STATE OF MARYLAND 
OFFICE OF THE ATTORNEY GENERAL 

Mariannf E. Disf 
Assistant Attorney General 

Principal Counsel 

SAUNDRA K. CaNLIX) 
Assistant Attorney General 

CRITICAL AREA COMMISSION FOR THE 
CHESAPEAKE AND ATLANTIC COASTAL BAYS 

FAX NO. (410)974-5338 WRITER’S DIRFXT DIAL NO. (410)260-3466 
mdiscfeoag. state.md. us 

May 22, 2008 

Vicki C. Rogers, Clerk of the District Court 

District Court of Maryland for Somerset County 

12155 Elm Street, Suite C 

Princess Anne, Maryland 21853-1358 

RE: State of Mary land v. John Bunting, CITATION: 3Z34076766 MI 

Dear Madam Clerk: 

Please file in the above-captioned case the enclosed Notice of Entry of Appearance of 

Douglas F. Gansler, Attorney General of Maryland. 

Thank you for your assistance. 

Sincerely, 

ML 

Marianne E. Disc 

Assistant Attorney General 

cc: Charles Butler 
Raymond Smethurst 
William Hall 

David Lloyd 

1804 Wcsl Street, Suite 100 
Annapolis. Maryland 21401 





Douglas F. Gansi.kr 
Attorney General 

Katherink Winfree 
Chief Deputy Attorney General 

John B. Howard, Jr. 
Deputy Attorney General 

Marianne E. Dise 
Assistant Attorney General 

Principal Counsel 

SAUNDRA K. CaNEIX) 
Assistant Attorney General 

STATE OF MARYLAND 
OFFICE OF THE ATTORNEY GENERAL 

CRITICAL AREA COMMISSION FOR THE 
CHESAPEAKE AND ATLANTIC COASTAL BAYS 

FAX NO. (410)974-5338 WRITER’S DIRECT DIAL NO. (410) 260-3466 
mdiscfo oag.stale.md.us 

May 22, 2008 

Vicki C. Rogers, Clerk of the District Court 

District Court of Maryland for Somerset County 

12155 Elm Street, Suite C 

Princess Anne, Maryland 21853-1358 

RE: State of Maryland v. John Bunting, CITATION: 4Z34076767 MI 

Dear Madam Clerk: 

Please file in the above-captioned case the enclosed Notice of Entry of Appearance of 

Douglas F. Gansler, Attorney General of Maryland. 

Thank you for your assistance. 

Sincerely, 

Marianne E. Dise 

Assistant Attorney General 

cc: Charles Butler 
Raymond Smethurst 

William Hall 
David Lloyd 

1804 West Street. Suite 100 
Annapolis, Maryland 21401 





Douglas F. Gansllr 
Attorney General 

Kathlrine WlNEREE 
Chief Deputy Attorney General 

John B. Howard, Jr. 
Deputy Attorney General 

OFF 
STATE OF MARYLAND 

E OF THE ATTORNEY GENERAL 

Marianne E. Dise 
Assistant Attorney General 

Principal Counsel 

Saundra K. Canedo 
Assistant Attorney General 

CRITICAL AREA COMMISSION FOR THE 
CHESAPEAKE AND ATLANTIC COASTAL BAYS 

FAX NO. (410)974-5338 WRITER’S DIRECT DIAL NO. (410) 260-3466 
mdisciS oag.state.md. us 

May 22, 2008 

Vicki C. Rogers, Clerk of the District Court 

District Court of Maryland for Somerset County 

12155 Elm Street, Suite C 
Princess Anne, Maryland 21853-1358 

RE: State of Mary land v. John Bunting, CITATION: 5Z34076768 MI 

Dear Madam Clerk: 

Please file in the above-captioned case the enclosed Notice of Entry of Appearance of 

Douglas F. Gansler, Attorney General of Maryland. 

Thank you for your assistance. 

Sincerely, 

Marianne E. Dise 

Assistant Attorney General 

cc: Charles Butler 
Raymond Smethurst 

William Hall 
David Lloyd 

1804 West Street, Suite 100 
Annapolis, Maryland 21401 





Douglas F. Gansllr 
Attorney General 

Kathhrini: Winlri i 
Chief Deputy Attorney General 

John B. Howard, Jr. 
Deputy Attorney General 

STATE OF MARYLAND 
OFFICE OF THE ATTORNEY GENERAL 

Marianne E. Dish 
Assistant Attorney General 

Principal Counsel 

Saundra K. CaNI-.IX) 
Assistant Attorney General 

CRITICAL AREA COMMISSION FOR THE 
CHESAPEAKE AND ATLANTIC COASTAL BAYS 

Fax NO. (410) 974-5338 WRITER’S DIRECT DIAL NO. (410) 260-3466 
md i sefaoag.state, md. us 

May 22, 2008 

Vicki C. Rogers, Clerk of the District Court 

District Court of Maryland for Somerset County 

12155 Elm Street, Suite C 

Princess Anne, Maryland 21853-1358 

RE: State of Mary land v. John Bunting, CITATION: 6Z34076769 MI 

Dear Madam Clerk: 

Please file in the above-captioned case the enclosed Notice of Entry of Appearance of 

Douglas F. Gansler, Attorney General of Maryland. 

Thank you for your assistance. 

Sincerely, 

Marianne E. Disc 
Assistant Attorney General 

cc: Charles Butler 

Raymond Smethurst 

William Hall 

David Lloyd 

1804 West Street. Suite 100 
Annapolis. Maryland 21401 





Douglas F. Gansu k 
Attorney General 

Kathhrinf. Winlril 
Chief Deputy Attorney General 

John B. Howard, Jr. 
Deputy Attorne> General 

STATE OF MARYLAND 
OFFICE OF THE ATTORNEY GENERAL 

Marianne E. Dise 
Assistant Attorney General 

Principal Counsel 

Saundra K. Canedo 
Assistant Attorney General 

CRITICAL AREA COMMISSION FOR THE 
CHESAPEAKE AND ATLANTIC COASTAL BAYS 

FAX NO. (410) 974-5338 WRITER’S DIRECT DIAL NO. (410) 260-3466 
mdiseLi oag.state.md.us 

May 22, 2008 

Vicki C. Rogers, Clerk of the District Court 

District Court of Maryland for Somerset County 

12155 Elm Street, Suite C 

Princess Anne, Maryland 21853-1358 

RE: State of Mary land v. John Bunting, CITATION: 0Z34076784 MI 

Dear Madam Clerk: 

Please file in the above-captioned case the enclosed Notice of Entry of Appearance of 

Douglas F. Gansler, Attorney General of Maryland. 

Thank you for your assistance. 

Sincerely, 

Marianne E. Dise 

Assistant Attorney General 

cc: Charles Butler 
Raymond Smethurst 

William Hall 

David Lloyd 

1804 West Street. Suite 100 
Annapolis, Mary land 21401 





IN THE DISTRICT COURT OF MARYLAND FOR SOMERSET COUNTY 

STATE OF MARYLAND 

v. * CITATION: 5Z34076768 MI 

JOHN W. BUNTING 

NOTICE OF ENTRY OF APPEARANCE 

Please enter the appearance of Douglas F. Gansler, Attorney General of Maryland, and 

Saundra K. Canedo and Marianne E. Disc, Assistant Attorneys General, on behalf of the 

State of Maryland in the above-captioned case. 

Respectfully submitted, 

DOUGLAS F. GANSLER 
Attorney General of Maryland 

SAUNDRA K. CANEDO 
MARIANNE E. DISE 
Assistant Attorneys General 
Critical Area Commission 
1804 West Street, Suite 100 
Annapolis, Maryland 21401 
(410) 260-3467 





CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this^^_ day of May 2008,1 sent a copy of the 

foregoing Notice of Entry of Appearance via U.S. Mail, postage prepaid to: Raymond S. 

Smethurst, Jr., Esq.. P.O. Box 4247, Salisbury, Maryland 21803-4247 and to William 

Hall, Esq., 26348 1 ligh Banks Drive, Salisbury, Maryland 21801-2306, Attorneys for 

John Bunting, and to David Lloyd, Somerset County Technical & Community Services, 

11916 Somerset Avenue, Princess Anne, Maryland 21853. 

Marianne E. Disc 





Douglas F. Ganslkr 
Attorney General 

Katherine Winfrbe 
Chief Deputy Attorney General 

John B. Howard, Jr. 
Deputy Attorney General 

STATE OF MARYLAND 
OFFICE OF THE ATTORNEY GENERAL 

Marianne E. Dise 
Assistant Attorney General 

Principal Counsel 

Saundra K. Canedo 
Assistant Attorney General 

CRITICAL AREA COMMISSION FOR THE 
CHESAPEAKE AND ATLANTIC COASTAL BAYS 

FAX NO. (410) 974-5338 WRITER'S DIRECT DIAL NO. (410) 260-3466 
md i se@oag. state. md. us 

June 5, 2008 

HAND DELIVERED 

Leslie D. Gradet, Clerk 
Court of Special Appeals of Maryland 
Robert C. Murphy Courts of Appeal Building 

361 Rowe Boulevard 
Annapolis, Maryland 21401 

Re: AES Sparrows Point LNG, LLC, et al. v. Critical Area Commission, et al. 

No. 2428, Sept. Term, 2007 

Dear Ms. Gradet: 

This is to inform the Court that the Critical Area Commission, though nominally an appellee, will not 

be filing a brief or participating in oral argument in this interlocutory appeal from the granting of a motion to 
transfer venue. The sole issue presented in the appeal is whether, in the underlying action filed by the 
appellant, AES Sparrows Point LNG, LLC, against the Critical Area Commission and Baltimore County, the 
circuit court properly granted Baltimore County’s motion to transfer the case from Anne Arundel County to 
Baltimore County. Although the Commission did not object to Baltimore County’s motion, the Commission 
would not be opposed to proceeding in either Baltimore County or Anne Arundel County. The brief filed by 
Baltimore County accurately sets forth the applicable law. Under these circumstances, a separate brief on 
behalf of the Commission would not benefit the Court’s consideration of this appeal. 

Please bring this letter to the attention of the judges assigned to this case. 

Sincerely,. 

Marianne E. Dise 
Assistant Attorney General 

Thomas A. Deming, Esq. 
Robert C Douglas, Esq. 
Brian M. Quinn, Esq 
John E. Beverungen, Esq. 

1804 West Street, Suite 100 
Annapolis, Maryland 21401 





CERTIFICATE OF SERVICE 

I hereby certify that on this 5th day of June 2008,1 sent a copy of this foregoing letter postage prepaid 

to Thomas A. Deming, Esq., Semmes, Bowen and Semmes, 25 South Charles Street, Suite 1400, Baltimore, 
Maryland 21201, Robert C. Douglas, Esq. and Brian M. Quinn, Esq., DLA Piper US LLP, 6225 Smith 

Avenue, Baltimore, Maryland 21209-3600, John E. Beverungen, Esq., Baltimore County Office of Law, 400 
Washington Avenue, Towson, Maryland 21204, Attorneys for Appellant AES Sparrows Point LNG, LLC. 

Marianne E. Disc 





DouglasF. Gansllr 
Attorney General Marianne E. Disk 

Assistant Attorney General 
Principal Counsel Katherini WlNI HI I 

Chief Deputy Attorney General 

John B. Howard, Jr. 
Deputy Attorney General 

SAUNDRA K. CANl IX) 
Assistant Attorney General 

STATE OF MARYLAND 
OFFICE OF THE ATTORNEY GENERAL 

CRITICAL AREA COMMISSION FOR THE 
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IN THE CIRCUIT COURT OF MARYLAND FOR 

ANNE ARUNDEL COUNTY 

MARGARET G. Me HALE, CASE NO. C-l 19778 

Petitioner 

v. 

DCW DUTCHSHIP ISLAND LLC, 

Respondents 

MEMORANDUM OF PETITIONER MARGARET Me HALE. CHAIR- 

STATE OF MARYLAND CRITICAL AREA COMMISSION FOR THE 

CHESAPEAKE AND ATLANTIC COASTAL RAYS 

Margaret G. McHale, Chair, Critical Area Commission for the Chesapeake and Atlantic 

Coastal Bays (“Critical Area Commission” or “Commission”), by her attorneys, Douglas F. 

Gansler, Attorney General of Maryland, and Marianne E. Disc and Saundra K. Canedo, Assistant 

Attorneys General, hereby respectfully submits this Memorandum pursuant to Maryland Rule 7- 

207(a). 

INTRODUCTION 

Chair McHale seeks review of the January 3, 2007 Memorandum of Opinion and Order 

(“Mem. Op.” or “Decision”) of the Anne Arundel County' Board of Appeals (“Board”), in which 

the Board granted variances to the Chesapeake Bay Critical Area protection program to allow an 

illegally-constructed house, lighthouse, and additional impervious structures to remain in the 

100-foot Critical Area Buffer. Despite holding that “Mr. Wagner openly and knowingly violated 

the laws of the County and State, when he flagrantly constructed his residence on a grassy knoll 

on this island at nearly the water's edge,” the Board allowed the violator to retain the fruits of his 

illegal activity'. Mem. Op. 19. Chair McHale seeks reversal of the Board’s Decision because the 

1 



decision is “voidr’ under Annotated Code of Main land (“Code'’) Natural Resources Article 

(“NR") §8-1811(b)(2). However, even if the Court holds that the Decision is not void, the 

Board's Decision must be reversed because it is infused with grievous errors of law. 

First, the Board purported to adjudicate an application for variance to the Critical Area 

law, without having followed the process established in State law for notice to the Critical Area 

Commission. The Critical Area law, Code, NR §8-1801 et seq., establishes requirements which 

local jurisdictions, including Anne Arundel County, must abide by in implementing their local 

Critical Area Programs. Among those requirements is that notice of each variance application 

must be sent to the Commission. The sanction for failing to comply with the notice requirement 

in Code, NR §8-1811(b)(2) is that “any action of the local approving authority in violation" of 

this notice requirement “shall be void." 

Second, the Board’s refusal to bifurcate the variance appeal cases and the buffer 

modification appeal cases created a procedural nightmare, and denied to the Chair her statutory 

right under Code, NR §8-1812, to participate fully in the variance cases. Beyond this 

fundamental error in tangling the records from two separate cases, the Board made numerous 

errors of law in its Decision to grant the variances. These errors include: failing to apply the 

correct legal standards for unwarranted hardship and self-created hardship under the Critical Area 

law; and failing to make the required finding that the variance for the new imperv ious surface 

will not “adversely affect water quality, or adversely impact fish, wildlife, or plant habitat." 

Merely discussing (and approving) the proffered mitigation for the demonstrable harm caused to 

the habitat by the illegal construction does not amount to the required finding which the Board 

failed to make. Finally, the Board’s Decision ignored the only testimony presented by unbiased, 

not-for-hire, competent experts on the purpose, intent, and requirements of the Critical Area law. 

In effect, the Board's Decision to allow DCW Dutchship, LLC, and its owner, Daryl 
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Wagner, a professional builder, (collectively “DCWD'O to keep this Board-described “showplace 

for environmental enhancement” (Mem. Op. 41) stands the Critical Area law on its head. By 

awarding variances to legalize the outlandish construction project on Little Island in the Magothy 

River, the Board turned a blind eye to the actions of DCWD and rewarded the applicant's illegal 

activity. This decision makes a mockery of the State law and criteria that have been in place for 

over 20 years to protect the Bays and their tributaries from precisely this sort of unbridled 

development activity at the water's edge. 

The Critical Area Commission is charged by the General Assembly to ensure that local 

govemments, Critical Area programs, including zoning boards’ granting of variance requests, are 

implemented in a “consistent and uniform manner subject to State criteria and oversight.” Code. 

NR §8-1801(b)(2). This is why the State law, Code, NR §8-1811 (b)(2) and COMAR 

27.03.01.030, require each local jurisdiction to send to the Commission “a copy of every new 

application for approvaf’of new projects in the Critical Area, including “all applications for 

variances.” If the local government fails to follow this required process, as is the case with the 

DCWD “application” presented for the first time (as Pet. Exh. 60, Tr. 10/26/06 at 21) during the 

Board's hearings, then the State law sets a clear penalty for this failure of notice. The local 

action “shall be void.” 

Although the Anne Arundel Board stated that “there are very few remarkable legal issues 

before this Board,” (Mem. Op. 19) this belief can only stem from the Board’s utter failure to 

perceive the legal issues. The Board accepted a new application in the middle of the ongoing 

adjudicatory hearings, and failed to send the application, as required by law, to the Commission. 

The Board failed to conduct its proceedings in a manner that ensured due process of law for 

Petitioner McHale. The Board failed to apply the law to require DCWD to overcome the 

statutory presumption that this illegal construction project in the Buffer does not meet the goals 
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and objectives of the Critical Area law. The Board failed to require DCWD to prove that it 

would suffer an “unwarranted hardship” without a variance to retain what the applicant built in 

defiance of the law. The Board glossed over the undisputed fact that DCWD created the “need” 

for the variance, and accordingly that DCWD cannot, as a matter of law, meet the standard that 

no variance may be issued for “self-created hardship.” The Board failed to make the finding that 

the \ ariance.would not adversely affect habitat - a finding that the Board could not make on this 

record, given that the Island's habitat was virtually obliterated by the actions for which the 

variance was sought. 

The Chair of the Critical Area Commission maintains that DCWD failed to carry its 

burden to prove that it meets each and every one of the variance standards. The Chair urges this 

Court to give no deference to the Board’s application of the law, particularly on the variance 

standards discussed below. Accordingly, Chair McHale urges this Court to reverse the Decision 

of the Board of Appeals. 

ERRORS OF PROCEDURE 

After DCWD was cited for numerous violations of Anne Arundel County law (both 

Critical Area law and other building codes), the applicant sought variances to retain all of the 

illegally constructed structures on the Island. (Mem. Op. 34, stating that Little Island contained 

9060 square feet of ‘existing’ impervious surfaces.) This is the application which the Board was 

required to adjudicate. Although the Board (Mem. Op. 34) seemed to assume that DCWD’s 

revised site plan (Exhibit 60) constituted an application for variance approval for structures 

totaling 5,649 square feet, DCWD never submitted a new application to the Anne Arundel 

County Office of Planning and Zoning, nor did Anne Arundel County forward any such new 

application to the Critical Area Commission. The transcript of the Board’s October 26, 2006 

hearing at 41-44 where DCWD first introduced the site plan, shows that the Commission had not 
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received notice of this new application. On cross-examination, DCWD’s witness relied on this 

site plan to explain the new scope of the variances that DCWD was now requesting. Id. 

If DCWD’s testimony about the revised site plan at the variance hearing was, as the Board 

assumed, a new’ application for variance, the Board had no authority to process this “new?’ 

application. Code, NR §8-1811 (b)(3) provides that local authorities “may not process an 

application [for variance], until the local authority has received “notice of receipt'5 from the 

[Critical Area] Commission, and any action of the local approving authority in violation of 

this paragraph shall be void.” (Emphasis added). Accordingly, Chair McHale urges this Court 

to reverse the Board's Decision because under Code, NR §8-1811, the Board had no authority to 

“process” this new application, and the Board's Decision is void under State law-. 

Should this Court decline to reverse the Decision on the grounds that the Decision is void 

for non-compliance with NR §8-1811, Chair McHale argues that the Decision should be reversed 

to correct the Board's gross violations of the Chair's due process rights. As this Court 

recognized (Opinion of March 3, 2008 at 3, n. 4) the Critical Area Commission participated as a 

party only in the variance cases (BA 111 -05V, BA 112-05V, BA 115-05V, BA 116-05V, BA 

119-05V, BA 120-05V, BA 121-05V, BA 122-05V), which w’ere heard by the Board on nine 

dates beginning on October 24, 2006, through November 28, 2006. The Chair filed a Petition for 

Judicial Review (No. C-07-119778) from the Board’s decision in the variance cases. Neither the 

Critical Area Commission nor the Chair participated as a party to the buffer 

exemption/modification appeals (BA 114-05A, BA 117-05A and BA 118-05A). Accordingly, 

as this Court obsen ed, the Commission is “not an appellant on the buffer map amendment 

issue.” Opinion of March 3, 2008 at 3. 

Under State law’, the Critical Area Commission is the reviewing and approving authority 

for any proposal by Anne Arundel County to amend its Critical Area maps, including requests to 
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amend the maps due to a decision by the Board in a buffer modification appeal. Code. NR §8- 

1809(o). For the Chair or Commission staff to participate as advocates before the Board in the 

buffer modification cases would be tantamount to this Court's participating as a party at the 

administrative level, and then reviewing a decision to which the Court had been a party litigant. 

Obviously, this would be improper. Nonetheless, the Board proceeded to “consolidate" all of the 

appeals in both matters, and to insist that the record from the buffer modification cases would be 

part of the Board’s consideration in the variance cases. Transcript of Board Hearing (“Tr.") 

09/26/06 at 128. Because the Board denied the Chair’s Motion to Bifurcate, and overruled 

counsel’s several objections to the “consolidation,” (Tr. 04/20/06 at 6; Tr. 09/26/06 at 127-128). 

the Board knowingly violated the due process rights of the Chair. This, alone, is reason for this 

Court to reverse the Board. 

Moreover, in the consolidated proceedings, the Board did not develop, announce, or 

employ procedures designed to assure that each witness and exhibit was clearly identified in 

advance as pertaining only to the buffer cases, only to the variance cases, or to both proceedings. 

Accordingly, the parties w'ere left to guess as to which witnesses, which exhibits, which 

photographs, drawings, and other evidence, the Board relied upon to make its decisions? Chair 

McHale was denied her right as a party to view all evidence, cross-examine all witnesses, and to 

participate fully as a party to the variance cases. “A fundamental requirement of the due process 

of law in a quasi-judicial proceeding is the right of the parties to be apprised of the facts relied 

upon by the tribunal in its decision.” Maryland Ch’erpak Corp. v. Mayor and City Council of 

Baltimore, 395 Md. 16, 39, 909 A.2d 235, 249 (2006), citing Mehrling v. Nationwide Ins. Co., 

371 Md. 40, 64, 806 A.2d 662, 676 (2002). 

The Board’s Decision, based as it is on some (or possibly all) of the record from cases in 

which the Chair was not a party and thus had no opportunity to cross-examine witnesses, is 

fundamentally flawed. ‘“When an administrative board or agency is required to hold a public 

6 



hearing and to decide disputed adjudicative facts based upon evidence produced and a record 

made,...a reasonable right of cross-examination must be allowed the parties.,” Mayor and 

Council of Rockville v. Woodmont Country Club, 348 Md. 572. 583, 705 A.2d 301, 306 (1998), 

quoting Hyson v. Montgomery County, 242 Md. 55, 67, 217 A.2d 578, 585 (1966). 

The Board's misguided and flawed process requires the Chair, a party to the variance 

proceedings, to speculate as to which parts of the record from the buffer cases (to which the 

Chair was not a party) the Board may have used in its variance Decision. The Chair of the 

Critical Area Commission was denied her fundamental right to due process of law. For this 

reason, the Chair respectfully requests this Court to reverse the Board and to remand the matter 

with instructions to afford all parties the due process of law required under the Court of Appeals’ 

cases cited above. 

Should the Court decline to reverse on the grounds argued above, the Chair submits the 

following argument, based only on the testimony and evidence presented at the hearings to which 

the Chair was a party, and from which the Chair noted this Petition for Judicial Review. 

FACTS AND PROCEDURE 

Due to the lengthy nature of the record in this case, Petitioner McHale will not separately 

recite the facts or procedure. 

BACKGROUND OF THE CRITICAL AREA I AW 

In response to national studies documenting a dramatic decline in the health of the 

Chesapeake Bay, the General Assembly enacted Chapter 794 of the Laws of 1984, the 

Chesapeake Bay Critical Area Protection Program, Code, NR §§8-1801 et seg. (“Critical Area 

Act”). The General Assembly described the plight of the Bay: 

(2) The shoreline and adjacent lands constitute a valuable, fragile, and sensitive part of this 

estuarine system, where human activity can have a particularly immediate and adverse 

impact on water quality and natural habitats. 
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* * * * 

(4) Human activity is harmful in these shoreline areas, where the new development of 

nonwater-dependent structures or the addition of impervious surfaces is presumed to be 

contrary to the purpose of this subtitle... and thus it is necessary wherever possible to 

maintain a buffer of at least 100 feet lanch\’ard from the mean high water line of tidal 

waters, tributary streams, and tidal wetlands; 

* * * * 

(8) The restoration of the Chesapeake Bay and its tributaries is dependent, in part, on 

minimizing further adverse impacts to the water quality and natural habitats of the 

shoreline and adjacent lands. 

(9) The cumulative impact of current development and of each new development activity in 

the buffer is inimical to these purposes. 

Code, NR §8-1801 (a) (emphasis added). 

Based on these findings, the General Assembly devised a resource protection program 

for the Bay’s Critical Area, to be implemented “on a cooperative basis between the State and 

affected local governments” ... with oversight by a State-level Critical Area Commission to 

ensure implementation in a “consistent and uniform” manner. Code, NR §8-1801 (b). Anne 

Arundel County administers a Critical Area program for the County (“County program”), 

“subject to State criteria and oversight.” Id. Both the County program and the State Critical 

Area Criteria provide protection for the 100- foot Buffer by prohibiting the development of new 

non-water-dependent structures or facilities' without a variance. “New development activities, 

including structures, roads, parking areas and other impervious surfaces....may not be permitted 

in the Buffer....” COMAR 27.01.09.01.C. 

'Houses with or without a lighthouse, decks, porches, driveways, and sheds are not 

water-dependent facilities. See COMAR 27.01.03.01: “An activity is water-dependent if it 
cannot exist outside the Buffer and is dependent on the water by reason of the intrinsic nature of 

its operation.” 
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The General Assembly has consistently reinforced its finding that protection of the 

Critical Area and more specifically, the Buffer, is of paramount importance. In the Buffer, 

“addition of impervious surfaces is presumed to be contrary to the purpose of this subtitle.” 

Code, NR §8-1801 (a)(4). Likewise, the General Assembly has steadfastly required any person 

who wishes to build a nonwater-dependent structure in the Buffer to first satisfy each one of the 

law's strict variance standards. An applicant for a variance has the “burden of proof and the 

burden of persuasion to overcome the presumption” that “the specific development activity in 

the critical area that is subject to the application and for which a variance is required does not 

conform with the general purpose and intent” of the Critical Area law and regulations. 

(emphasis added) Code, NR §§8-1808(d)(2)(i) and 1808(d)(3)(i). 

Twice, in 2002 and 2004, the legislature responded to the Court of Appeals' weakening 

of the Critical Area program in variance cases. Again, in 2007, the General Assembly reiterated 

its commitment to the consistent and uniform application of the Critical Area law among the 16 

Critical Area counties and 46 municipalities, by requiring that all of the State standards for 

Critical Area variances be applied by each local government, even if the local code did not repeat 

those standards. Code, NR §8-1808(d)(6). Time and time again, the General Assembly has 

reacted to the attempted weakening of the Critical Area law by local zoning boards, and has 

consistently strengthened the language of the Critical Area Act to mandate the standards that 

local zoning boards must use for consideration of variance applications. The Decision by the 

Board in this case strikes at the very heart of those standards. 

It is against the General Assembly's statements of legislative purpose and intent that the 

Board should have measured DCWD's request for variances. A review of the Board's Decision 

shows that the Board did not consider the legislative findings, purposes, and intent of the Critical 

Area law. Moreover, the Board did not apply the State-law standards of “unwarranted hardship” 

and self-created hardship. Nor did the Board find, as was required, that the variances granted 
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would not adversely affect fish, wildlife, and plant habitat. As the State’s witnesses testified, a 

new, large house, with lighthouse and accessory structures in the Buffer, constructed with 

disregard for the law, definitely does not conform to the spirit and intent of the Critical Area law. 

Tr. 11/02/06 at 82, Testimony of Lee Anne Chandler; Tr. 11/08/06 at 22-24, Testimony of Mary 

Owens; Tr. 10/31/06 45-52, Testimony of Ren Serey. 

VARIANCES TO THE CRITICAL AREA LAW 

The law is intentionally tough on applicants for Critical Area variances. The General 

Assembly requires local zoning boards to presume that the requested project “does not conform 

with the general purpose and intent of this subtitle, regulations adopted under this subtitle, and 

the requirements of the local jurisdiction’s program.” Code, NR §8-1808(d)(2)(i); Tr. 10/31/06 

at 44. The variance applicant bears the burden ofproof and the burden of persuasion to 

overcome this statutory presumption. Critical Area Act, Code, NR §8-1808(d)(3). In the 

present case, although the Board gave lip sendee to these burdens, the record betrays a stunning 

failure on the part of the Board to hold DCWD to its burden to prove that its enormous new 

construction project met even one, let alone all, of the statutory standards.2 

The Board did not acknowledge the General Assembly’s finding about the deleterious 

effect of each new impervious surface added to the 100-foot Buffer. The Board cavalierly 

discounted the testimony of the State’s experts on the issues of burden of proof and 

noncompliance with the spirit and intent of the law. See, e.g., Mem. Op. 12 (summarizing in 

three lines the testimony of the Commission’s Executive Director); Mem. Op. 13 (summarizing 

the testimony of the Commission’s Chief of Program Implementation without mentioning the 

The fact that DCWD proposed to “remove” 3,411 square feet of the illegally-constructed 
impervious surface is nothing more than a red herring to disguise the oft-changed scope of its 

% application. Removal of part of the illegal construction does not in any way ameliorate 
the negative effects of the remaining illegal structures. 

10 



Slate-law presumption that the requested variance does not conform to the purpose and intent of 

the State law). In addition to overcoming the presumption of non-conformance, a variance 

applicant must meet each and every one of the County’s enumerated Critical Area variance 

provisions, including the requirement to prove that, without the requested variance, the applicant 

would suffer an “unwarranted hardship.” The County Code incorporates the Critical Area Act’s 

definition of “unwarranted hardship” from Code, NR §8-1808(d)(1): “‘Unwarranted hardship’ 

means that, without a variance, an applicant would be denied reasonable and significant use of 

the entire parcel or lot for which the variance is requested.” 

The Anne Arundel County Code establishes eleven specific criteria for Critical Area 

variances.3 Consistent with the State Critical Area Act, the County' program provides that an 

applicant must meet each and every one of the standards, and if he fails to meet just one, then the 

variance must be denied.4 Among those standards is the requirement for the applicant to prove 

that if the variance were denied, the applicant would be deprived of a use or structure permitted 

to others under the critical area program. Code NR §8-1808(d)(4). Thus, non-conforming 

structures in the Buffer, or those constructed before the Critical Area law, cannot be used as a 

basis of comparison for a new structure in the Buffer.5 Moreover, if the variance request is 

based on conditions caused by the applicant’s actions, including commencement of development 

activity before an application for a variance has been filed, the local jurisdiction may take that 

fact into account in determining whether the applicant qualifies for a variance. Critical Area Act, 

JThe Board Decision does not quote the text of the county variance standards, and 

Petitioner McHale relies on the language of the State-law standards. 

4 The 2002 amendments to the Critical Area Act, Code NR §8-1808(d) reinstated the 

legislative requirement that each individual variance standard must be met. In 1999, White v. 

North expressed a contrary view. 356 Md. 31, 50 (1999). 

5 This provision of the 2002 amendments to the State law ( 2002 Laws of MD, chs. 431. 

432, 433) overrules a contrary interpretation by the Court of Appeals in White v. North. 
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NR §8-1808(d)(2)(ii).6 In this case, DCWD's open and notorious construction of a large house, 

lighthouse, driveways, and other impervious structures on a once-pristine island makes a more 

obvious case of self-created “hardship"’ hard to imagine. 

The General Assembly has, again and again, revisited the Critical Area Act to strengthen 

that law, and especially the standards required for granting variances to the protections afforded 

to the Critical Area Buffer. A review of the record in this case leads to only one conclusion: the 

Board reached around the Critical Area law in order to allow DCWD to retain massive amounts 

of new impervious structures in the protected 100-foot Critical Area Buffer. The Decision was 

not based on the correct application of the Critical Area law to the facts, and the Board should be 

reversed. 

ARGUMENT ON VARIANCE STANDARDS 

The Board neglected, ignored, and mis-applied the controlling law. DCWD failed to cam' 

its burden to prove compliance with each and every one of the State’s critical area variance 

standards, in particular that, without the variance requested, it would be denied reasonable and 

significant use of the entire parcel or lot. As discussed above, it is nearly impossible to discern 

exactly which of the several site plans constituted the “application” in this case. Bearing in mind 

that the “specific development activity... for which a variance is requested” (Code, NR §8- 

1808(d)(2)(i)) is what must meet the standards, it is beyond dispute that DCWD’s request to 

retain in excess of 9,000 square feet of illegal impervious structures is not the application that 

was adjudicated, and is not the variance that the Board granted. By construing DCWD’s 

application as requesting to retain in a non-specific location an amount of impervious surface, the 

Board utterly vitiated the requirement for the applicant to prove that the specific development 

6 This provision of the 2004 amendments to the Critical Area Act overrules a contrary 

interpretation expressed in Lewis v. Department of Natural Resources, 311 Md. 382 (2003). 
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activity for which a variance is requested conforms to the purpose and intent of the Critical Area 

law. This, alone, requires reversal of the Decision. 

Substantively, DCWD failed to meet at least four of the variance standards. Even if 

DCWD had failed to meet just one of the standards, this Court would be obligated to reverse the 

Board's Decision. Becker v. Anne Arundel County, 174 Md. App. 114, 131-133 (2007). 

Although Becker concerned a denial of a variance, the standard of appellate review of variance 

decisions is the ‘“same whether the agency grants or denies the application”’, and this Court must 

review “the reasons given by the Board.” Chesley v. City of Annapolis, 176 Md. App. 413. 428. 

933 A.2d 475 (2007), cert, denied, 403 Md. 305 (2008), quoting Stansbury v. Jones, 372 Md. 

172, 185 (2002). In this case, as discussed below, the Board failed to apply the law correctly to 

at least four of the variance standards 

Burden of Proof and Burden of Persuasion 

The Board’s Decision barely mentions, much less supports, a conclusion that DCWD 

succeeded in overcoming its burden of proof and persuasion that the variances requested for 

development on Little Island met all the variance standards under the Critical Area law and 

criteria.7 In considering whether this variance application met the standards in the law, the 

Board should have, but did not, evaluate the application against the expressed findings of the 

General Assembly. How else could the Board have performed its duty to “make written findings 

as to whether the applicant has overcome the presumption... that the specific development 

activity in the critical area that is subject to the application does not conform with the general 

purpose and intent of this subtitle?” Code, NR §§8-1808(d)(2)(i)and 8-1808(d)(3)(i). As the 

Court of Special Appeals recently obsen ed, “In cases involving critical area variances, it has 

7“A variance to a local jurisdiction’s critical area program may not be granted unless: 

(ii) The local jurisdiction finds that the applicant has satisfied each one of the variance 

provisions.” Code, NR §8-1808(4)(ii). 
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been made clear by statute that applicants ‘have the burden of meeting all of the requirements 

enumerated in the law governing such variances.”’ Chesley v. City of Annapolis, 176 Md. App. 

413, 428, 933 A.2d 475 (2007), cert, denied, 403 Md. 305 (2008), quoting Becker v. Anne 

Arundel County, 174 Md. App.l 14, 130-132 (2007). 

Among the legislative findings that the Board neglected is the following: “Human 

activity is harmful in these shoreline areas, where the new development of nonwater-dependent 

structures or the addition of impen ious surfaces is presumed to be contrary to the purpose of this 

subtitle, because these activities may cause adverse impacts, of both an immediate and a long- 

term nature. . .” Code, NR §8-1801(a)(4). DCWD’s variance request included a dwelling, 

driveway, sheds, pool, a deck, porches, sidewalks, a gazebo, lighthouse, septic system and two 

replacement systems, and a pier.8 All development activity conducted by DCWD on Little 

Island is within the Buffer or expanded Buffer. The Board’s Decision leaves unanswered the 

question of how this unauthorized development activity in the Buffer conforms to the expressed 

purposes and goals of the Critical Area program. The Board erred by failing to explain this 

required finding. 

The Critical Area Commission intervened in this matter as a party opponent in order to 

present to the Board of Appeals the Commission’s expert witnesses’ testimony on the State law 

and the Board’s role in considering applications for variances to the Critical Area law. The Court 

of Appeals has instructed that the courts must “accord a great deal of deference ...to an 

8 Although the applicant’s representatives and counsel stated at the Board hearings that 

the variance request has been modified, the Commission did not receive the required notice that 

any formal submission of a modified variance application had occurred. See Code, NR §8-1811. 
discussed above. Lacking a new variance application to review, the Commission’s participation 

in the proceedings before the Board, including the submission of the Commission’s Closing 

Memorandum on November 28, 2006, was based on the only variance application of which the 
County sent the required notice. That application was originally submitted to Anne Arundel 

County in 2004. 
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administrative agency’s interpretation of its own regulation.” Md. Tramp. Auth. v. King, 369 

Md. 274. 288 (2002). Because the Commission is charged by the General Assembly to ensure 

that local governments’ Critical Area programs (including the processing of variance requests) 

are implemented in a “consistent and uniform manner/’ it is beyond question that the 

Commission possesses unique expertise in the administration and interpretation of the State law. 

Yet, as set forth below, the Board gave little, if any, credence to the testimony of the State’s 

experts on these crucial issues. 

Unwarranted Hardship 

Unrefuted testimony from the previous inhabitant of Little Island established beyond doubt 

that the Island had been used in a reasonable and significant residential manner for over 50 years 

before DCWD purchased the property. Tr. 11/08/06, Testimony of Sid Levin. Although the 

Board acknowledged that “Mr. Levin's testimony was among....the most well documented in 

terms of the number of family photos retained ” (Mem. Op. 22, n.7), the Board nonetheless 

disregarded the detailed portrait presented by Mr. Levin of family gatherings on Little Island; 

crab feasts enjoyed on the screened in porch of the pre-existing dwelling; and general use of the 

boathouse and footpath. 

Mr. Levin and his family and friends managed quite comfortably to use Little Island 

without a swimming pool, sidewalks, porches, gazebo, impervious concrete patios, decks, a 

lighthouse, and huge driveway.9 Yet, in the face of this admittedly “well-documented” 

testimony, the Board inexplicably found that “the action of the [Critical Area] regulations on this 

island have eliminated the property owner’s ability to develop anything without a variance.” 

Mem. Op. 31. It goes without saying that the record belies this incredible “finding.” 

9Mr. Levin’s testimony established conclusively that no impervious driveway of any size 
ever existed on Little Island before DCWD built the driveway for which it sought a variance. 
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Somehow, the Board leapt from the praise of the witness whose family had used and 

enjoyed the Island for 50 years, to the mystifying conclusion that, in order to obtain reasonable 

and significant use of the property, the new owner needed a variance for most of the illegally- 

built “improvements.” The Board’s conclusion is just wrong. Under the State law, in order to 

prove unwarranted hardship, the applicant must show that without the granting of this particular 

variance for the construction of this particular dwelling, driveway, decks, sidewalks, porches, 

pool, etc, that he would be denied reasonable and significant use of the entire property or lot. 

Two recent variance cases from the Court of Special Appeals provide direction for zoning 

boards’ analysis of the factor of hardship. In Montgomery County v. Rotwein, 169Md. App. 

716, 906 A.2d 959 (2006), the Court of Special Appeals affirmed the rejection of a setback 

variance for construction of a new detached garage. The Court found that the applicant failed to 

demonstrate “practical difficulties” (a more lenient standard than unwarranted hardship); and the 

Court found that the applicant had created her own hardship by building other accessory 

structures on her property. These structures limited the space available for the applicant’s 

desired garage. The Court stated that “any hardship that [the applicant] did demonstrate was the 

result of improvements to the property, and therefore, self-created and did not justify the 

variances.” 169 Md. App. at 730, 906 A. 2d at 967. The Court observed that “the decision 

whether to build those improvements and where to place them was [the applicant’s].” Id. In 

Rotwein, neither additional expense, nor an inconvenient location, nor economic loss to the 

property owner were sufficient justification for the variance. 

Similarly, in Chesley v. City of Annapolis, 176 Md. App. 413, 933 A.2d 475 (2007), cert, 

denied, 403 Md. 305 (2008), the Court of Special Appeals affirmed the denial of a variance for 

construction of a garage. Noting that a variance “authorizes the property owner to ‘use his 

property in a manner forbidden’ by applicable zgning restrictions, the Court stated that a variance 

is ‘ a departure from the terms of the [zoning] ordinance in order to preclude confiscation of the 
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property."' 403 Md. at 423-424, quoting Cromwell v. Ward, 102 Md. App. 691, 700 (1995). 

“The burden of showing facts to justify ...[a] variance rests upon the applicant.” Chesley at 428. 

quoting Easter v. Mayor of Baltimore, 195 Md. 395, 400 (1950). The direction of the Courts is 

clear: an applicant for a variance must prove true hardship to show entitlement to relief from the 

ordinances that everyone else must obey; and an applicant may not create, by building on the 

property, its own “hardship.” DCWD met neither of these standards. 

In the instant case, the Anne Arundel Board seemed to be swayed by DCWD's repeated 

illogical insistence that Little Island is a grandfathered lot and that accordingly the applicant is 

entitled to keep the dwelling and associated structures that DCWD built, in the location chosen 

by the applicant. DCWD demanded, and the Board seemed to believe, that the Board must 

approve what the applicant did. However, as explained by the Critical Area Commission 

witnesses, the fact that the Count)' considers Little Island to be a grandfathered lot is beside the 

point. 

The Critical Area criteria provide that grandfathered lots may “be developed with a 

single family dwelling, if a dwelling is not already placed there.” COMAR 27.01.02.07B 

(emphasis added). Tr. 10/31/06 at 46, 91, Testimony of Ren Serey; Tr. 11/08/06 at 20, 39. 

Testimony of Mary Owens. In this case, a dwelling with a footprint of 1,911 square feet was 

already in existence on Little Island when DCWD acquired the property. The Critical Area 

grandfathering provisions do not allow an applicant to move around, combine impervious 

surfaces, or disturb sensitive areas in the name of re-development. Tr. 10/31/06 at 92, 

Testimony of Ren Serey. “The one dwelling grandfather provision [in COMAR 27.01.02.07] is 

the appropriate standard. This primary dwelling, was, according to the site plan, 1911 square 

feet.” Id. 

The simple fact is that DCWD did not establish that these extensive variances were 

needed in order to relieve DCWD of ‘unwarranted hardship’ - that is, to provide reasonable and 

17 



significant use of the entire property or lot. Rather than starting from the premise that the 

requested variance is presumptively contrary to the goals and intent of the Critical Area program, 

this Board started from the premise that the property owner should be able to keep as much as 

possible of the illegal construction in the Buffer. 

In its Decision to allow DCWD to retain the house, lighthouse, and other impervious 

structures in the Buffer, the Board ignored the dictates of the General Assembly’s 2004 

amendments to the Critical Area Act. The General Assembly could not have been more adamant 

about its intent in amending the Critical Area law in 2004. As explained in Becker v. Anne 

Arundel County, 174 Md. App. 114, 132-133, “The General Assembly expressly stated that its 

intent in amending the law [in 2004] was to overrule Lewis [Lewis v. Dep’t of Natural Resources, 

'ill Md. 382 (2003)] and reestablish the understanding of unwarranted hardship that existed 

before being ‘weakened by the Court of Appeals.’” The Lewis standard, which considers the use 

that the property owner w ishes to make of the Buffer, is the standard the Board used in the 

instant case. 

The Board heard Mr Levin testily that the 1,911 square-foot house provided for 

residential use for his family for over 50 years. Tr. 11/02/06 at 5-9, Testimony of Sid Levin. 

Yet, the Board rejected the fact that DCWD could have obtained reasonable and significant use 

of the property with a similarly-sized house. Mem. Op. 30-31,37. The old owner had 

reasonable use, and so did the new owmer - before the destruction of the natural habitat and the 

extensive construction activity. That the new ow'ner wanted more is not relevant. 

Rights Commonly Enioved/Special Privilege 

In determining whether to grant the variances for the new impervious structures on Little 

Island, the Board w’as obligated to consider whether DCWD showed that denial of the requested 

after-the-fact variance would deprive the applicant of rights commonly enjoyed by other 
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properties in similar areas in the Critical Area. As the Commission's expert witness explained, 

“we look at similar properties developed under the county’s critical area regulations....looking at 

the fact that their development activity within the buffer [is that] there is no right to build within 

the 100-foot buffer.” Tr. 11/08/06 at 18-19, Testimony of Mary Owens. The “rights commonly 

enjoyed” standard thus speaks to a comparison with other property owners whose propertv is 

entirely within the Buffer or expanded Buffer. Code, NR §8-1808(d)(4)(iii). 

Ms. Owens, Chief of Program Implementation for the Critical Area Commission, further 

explained that, in this case, where there was a residential use enjoyed by the previous owner, 

“looking at what existed prior to the applicant’s activity there were 3005 square feet of 

impervious surface existing on the island prior to development and after development there was 

9060, an increase of 200 percent.” Tr. 11/08/06 at 18-19. On this island, as Ren Serey testified, 

because of the previous documented use and “because of the sensitivity of the island 

environment, it [the house] should be no larger than the existing dwelling, the old dwelling.” Tr. 

10/31/06 at 57. Under the Critical Area variance standards, an applicant has a right to a 

residential use of a parcel or lot, but does not have a right to a certain sized dwelling or to a 

dwelling, sheds, driveway, or other structures in a certain location. 

A property owner has no right to build any structure, other than a w'ater-dependent 

structure (e.g., a pier or boat ramp) in the Critical Area Buffer. Contrary to DCWD’s assertions, 

there is no right to build a house, driveway, decks or other structures within the 100-foot Critical 

Area Buffer. To do so, all applicants desiring to undertake any development activities in the 

buffer must first seek variances, giving the appropriate County and State agencies an opportunity 

to review- the proposed development. 

This applicant did not seek any review or permission prior to the development activities 

in the Buffer and instead increased the impervious surface on Little Island from 3,005 square feet 

to 9,060 square feet. Generally, when property owners go through the variance process, they ask 
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the County for permission to build that which they propose to build, not to retain what they in 

fact have already built. Undoubtedly, had DCWD gone through the normal process, it would 

have had to significantly revise its initial plans in terms of structure size, location and 

construction techniques in order to minimize impacts to the Buffer and to the steep slopes. Tr. 

10/31/06 at 66-67, Testimony of Ren Serey, and Tr. 11/108/06 at 20-21, Testimony of Mary 

Owens. The Board's grant of these variances to DCWD awarded a special privilege to which 

this applicant is not entitled under the law. 

Self-Created Hardship 

The Board's Decision encourages landowners to violate the Critical Area law' by building 

structures without a variance. Moreover, the Board failed to recognize a self-created hardship 

when it was literally staring at them from the photos presented during the hearings. See, e.g., 

Prot. Exh. 44, photograph of Little Island. Tr. 11/02/06. 

In 2004, in response to the Lewis case, the General Assembly amended the law to restore 

the self-created hardship standard which the Court of Appeals had abandoned in Lewis. (Lewis v. 

Dep 7 of Natural Resources, 377 Md. 382 (2003), abrogated by statute, 2004 Laws of Md. Ch. 

526, as stated in Becker v. Anne Arundel County, 174 Md. App. 114 (2007). When the Lewis 

Court announced that Boards of Appeal must look at after-the-fact requests for variances as if the 

construction had not already occurred, these boards were faced with an impossible situation. The 

General Assembly acted quickly to restore the long-standing self-created hardship standard to 

Critical Area variances. Code, NR §8-1808(d)(2)(ii). Here, inexplicably, the Anne Arundel 

Board followed the dictates of Lewis. “While the applicant has violated the law and the 

improvements are in place, we have considered this request for variances as if the structures were 

not in place." Mem. Op. 31, emphasis added. In using the Lewis standard, and considering the 

variance application as if the structures did not exist, the Board committed a clear error of law. 

DCWD built w-hat it wanted, with neither a building permit nor a health department 
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permit. Needing variances to keep the buildings, DCWD turned to the Board. The Board not 

only concluded that the illegal actions were irrelevant, but rewarded the applicant for its bad 

acts. While the Board stated that it had “reviewed” the State law, as amended in 2004, Code 

NR§8-1808(d)(2)(ii), the Decision gave no weight to the after-the-fact nature of the request. 

Instead, the Board simply imagined that “the structures were not in place.” Mem. Op. 31. Even 

if this were humanly possible, the notion that a Board must pretend not to see what is plainly on 

the land is a doctrine that was discarded by the General Assembly in 2004. For a zoning board to 

turn a blind eye to the illegal structures (as if that were possible), and then to try to open its eyes 

to consider fully the environmental impact of the actual construction, is a conundrum that was 

resolved by statute in 2004. Ibis Board simply ignored the law. 

The Board's Decision nullifies the self-created hardship variance criterion and promotes 

disregard for the law in building permit processes all over Anne Arundel County, and indeed, 

throughout Maryland’s Critical Area. A landowner who wants to build a structure that may 

require a variance - a pool, a shed, a house of a certain size - and needs a use or area variance 

now has a choice: either seek a permit, or build illegally now, and ask for permission later. If 

one of the factors in considering a variance request is environmental impact (as it is for all 

Critical Area cases), a landowuer is now better off violating the law because the actual impact of 

illegal construction may assist the landowner’s case. Why not build a house twice the size 

allowed by a local zoning ordinance? Why not ignore the setback rules? 

The standard requiring the Board to find that the variance is not based on conditions or 

circumstances that are the result of actions by the applicant has existed in Maryland case law 

since the early 1900s. See Montgomery County v. RoU\'ein, 169 Md. App. 716, 733 (2006) and 

cases cited therein. The variances requested by DCWD are directly the result of its actions as 

they are based on development activity and construction undertaken prior to seeking any permits 

or approvals. Had the Applicant followed the same process as is required of any other property 
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owner seeking to develop in the Buffer, the County, citizens of Anne Arundel County, and the 

Critical Area Commission would have had an opportunity to weigh the development proposal 

and consider the placement of the dwelling, its footprint, area of disturbance, tree and vegetation 

removal, steep slope and water quality', fish, plant and wildlife habitat impacts. Tr. 10/31/06 at 

91, Testimony of Ren Serey; Tr. 11/08/07 at 23-24, Testimony of Mary Owens. The Applicant 

invited the Board to accommodate its wrongdoing, rather than to analyze the type, location, and 

extent of development that would alleviate a hardship. This Board should not have accepted the 

invitation. 

Fish, Wildlife, and Plant Habitat - Harmony with Spirit and Intent of 

Critical Area Program 

The Board failed to affirmatively find that the granting of the requested variances will not 

adversely affect fish, wildlife, or plant habitat, and that the variances will be in harmony with the 

spirit and intent of the Critical Area program. This finding is required by law. COMAR 

27.01.11.01 A (5). As the Commission's expert witness, Ren Serey, opined, the “development of 

the island, redevelopment, the location of the house, the size of the house, the location of the 

impervious surfaces, the clearing of vegetation....all of those do have and have had impacts on 

the immediate critical area, the immediate resources of the island." Tr. 10/31/06 at 52. 

Although the Board heard from four expert witnesses for the State, each of whom chronicled the 

harm to fish, wildlife, and plant habitat, the Board side-stepped its responsibility' to make a 

finding on this factor. 

Again, the applicant must prove that the variances will not adversely affect water quality 

or adversely impact fish, wildlife, or plant habitat and further that the granting of the variance is 

in harmony with the general spirit and intent of the Critical Area program. This variance 

standard harkens back to the purpose of the Critical Area law and the finding of the General 

Assembly, that development in the Buffer is presumed to have a negative impact and to not 
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conform with the spirit and intent of the Critical Area program. See Code, NR §§8-1801(a) and 

8-1808(d). If the Board had considered this standard in light of the findings and purposes of the 

General Assembly, the only possible conclusion would have been that these variances are 

anathema to the expressed purposes and intent of the Critical Area program. 

The Commission provided expert testimony from witnesses with long experience in 

administering the Program with regard to this variance standard. Ren Serey testified that “the 

buffer is a designated habitat protection area. The water quality and wildlife habitats are 

presumed under the law to be important.” Tr. 10/31/06 at 59. Mr. Serey further testified that 

“development in impervious surfaces or cutting of trees, or grading of slopes, within the buffer it 

requires a heightened review. It is by statute a more sensitive area, the most sensitive area from 

a critical area point of view.” Tr. 10/31/06 at 70. Mr. Serey believed that the DCWD application 

did not satisfy the standard of no adverse impact to fish, wildlife, and plant habitat. Tr. 10/31/06 

at 52. Similarly, Mary Owens gave her expert opinion that “this standard has not been met.” Tr. 

11/08/06 at 23-24. “There are adverse impacts to water quality....created by this situation....there 

were extensive areas cleared, extensive parts of the property were graded, much of the existing 

habitat on the island has been altered,...so it no longer provides its optimum function.” 

Dr. Gwen Brewer, the science program manager for the State's Natural Heritage Program, 

and an expert in wildlife ecology7 specializing in avian ecology, testified about the numerous 

habitats on Little Island that were lost due to the Applicant’s development activity. Tr. 11/02/06 

at 14-24. Dr. Brewer testified that photographs depicting the pre-construction condition of the 

island showed trees, shrubbery, and beach areas. Tr. 11/02/06 at 14-15. All of these areas, 

according to Dr. Brewer, provided food, nesting cover, and habitat for species of birds and 

insects. In particular, the bank in front of the pre-existing house would provide “nesting habitat 

for belted kingfisher, a species that burrow into sandy or dirt banks.” Tr. 11/02/06 at 17. 

Dr. Brewer also mentioned the dead trees along the edge of the sandy shoreline, and 
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opined that this area “would be used by species such as great blue heron for resting along the 

shoreline.” Id. Asked about the functioning of the habitat on Little Island in its pre-construction 

state. Dr. Brewer said: “In my expert opinion that island had wildlife habitat.” Id. at 33. 

Dr. Brewer then contrasted the pre-construction habitat of the Island to the conditions existing 

today: “The larger expanse of lawn area doesn’t include the trees, especially maybe some of the 

taller trees that osprey, for example, eastern wood peewee, Carolina chickadees, tufted titmice, 

might use for nesting. Also the missing shrub layer and leaf litter that accumulates underneath 

forested and areas with forest and shrub is not present.” Tr. 10/31/06 at 22. 

In terms of the grading and removal of the natural cliff face. Dr. Brewer stated that “[for] 

habitat for terrestrial animals the grading and the removal of the natural banks and the natural 

shoreline, including the vegetation that was associated with those features, has in my opinion 

produced a habitat that is not valuable to wildlife, that is a decrease in the wildlife habitat 

present.” Id. at 24. Asked specifically about the removal of woody vegetation and shrubbery, 

Dr. Brewer stated, “that habitat has been lost.” Id. Further, Dr. Brewer testified that an increase 

in impervious coverage on the land “has not been a benefit to wildlife.” Her expert opinion to 

the Board was that the first option is “to do no harm to start with....not make restoration a 

necessity, to try to preserve what is there in the first place, the natural processes, the organisms 

that are present.” Id. at 42. 

The Commission’s Science Advisor, LeeAnne Chandler, testified as an expert on 

implementation of Critical Area program buffer provisions and interpretation of the criteria 

regarding functions and policies of the buffer. Tr. 11/02/06 at 52. Ms. Chandler's testimony 

explained in detail the State law amendments which strengthened the protections afforded to the 

Critical Area Buffer. Id. at 55-56. In her words, the function of the buffer is “to protect those 

types of [aquatic wetland and shoreline] environments from man made disturbances....as well as 

providing riparian wildlife habitat and provide a transition zone between aquatic and terrestrial 
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environments.” Id. at 56. Ms. Chandler examined Prot. Exh. 44 (a photograph of the Island in 

April of 2005) and concluded that “in terms of water quality the presence of impervious surfaces 

basically eliminates that area from providing any habitat whatsoever as well as removing that 

area from the ability to allow infiltration into the ground.” Id. at 57. She confirmed Dr. Brewer's 

testimony about the value of fallen trees as habitat for wildlife. Further, she informed the Board 

that the construction on Little Island caused “a negative effect on the buffer due to the grading 

which has occurred, the placement of the house, driveway and accessory structures.” Id. at 61. 

According to the Commission's Science Advisor, there would be greater environmental 

harm in allowing the new structures to remain, than to require removal of those structures. The 

temporary impact to the slopes caused by removal of impervious surface can be ameliorated by 

the restoration and planting of the area with trees and shrubs. Tr. 11/02/06 at 62 and 82. In Ms. 

Chandler’s opinion, the construction (for which the variance was requested) caused a negative 

effect on the buffer, particularly with regard to the removal of the natural vegetation. 

The testimony of these four expert witnesses addressed precisely the variance standard 

that requires an affirmative finding that the variance will not adversely affect fish, wildlife, or 

plant habitat. Yet, the Board did not, and could not, make this finding. Rather, the Board 

accepted DCWD's destruction of the natural habitat and blessed the applicant’s plan for 

“restoration.” The Board also permitted DCWD to introduce testimony about the alleged 

environmental benefits to Little Island from the revetment. Yet, none of the requested variances 

pertained to the revetment. As applicant’s counsel observed on the first night of the Board’s 

hearings, the revetment is not at issue in this case. Even if it were, the revetment does little to 

bolster the applicant’s case, because no variance was requested for the revetment. Moreover, as 

Dr. Brewer testified, the revetment and associated grading of the slope destroyed the sandy beach 

and fallen trees that provided habitat on the Island before development. Tr. 11/02/06 at 17-33. 

The purposes, spirit and intent of the Critical Area program are plainly expressed in the 
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words of the State law, including “to conserve fish, wildlife, and plant habitat.” Code, NR 8- 

1808(b). In addition, Mr. Serey, Ms. Owens, and Ms. Chandler each testified about their 

collective decades of experience in implementing the Critical Area program and its requirement 

of habitat conservation. Each witness emphatically opined that the variance request does not 

conform to the spirit and intent of the Critical Area Program. Tr. 10/31/06 at 52; Tr. 11/02/06 at 

61; Tr. 11/08/06 at 26. 

The purpose of the Critical Area program is “(1) [T]o establish a Resource Protection 

Program for the Chesapeake and the Atlantic Coastal Bays and their tributaries by fostering more 

sensitive development activity for certain shoreline areas so as to minimize damage to water 

quality and natural habitats. ..” Code, NR §8-1801 (b)(1). Significantly, the applicant provided 

not one shred of evidence to show that any steps were taken to preserve or minimize damage to 

the natural habitat of the Island. In contrast, the State’s witnesses demonstrated that habitat was 

removed from the island, and that the remaining habitat was significantly altered. 

Extensive grading of steep slopes, destruction of natural habitat, planting of plastic palm 

trees, building a house, lighthouse, pool, and massive driveway, all in the Critical Area buffer: 

this, the Board found, “will be a showplace for environmental enhancement.” Mem. Op. 41. 

This statement defies credulity. The Applicant did not meet the standard, and the Board erred as a 

matter of law by granting the variance without having made this required finding. 

Minimum Variances Necessary to Afford Relief 

Without meaningful explanation, the Board found that the variance it devised for a 

specific number of square feet of impervious surface wfas the “minimum necessary'.” Mem. Op. 

35. A review of the Board’s Decision reveals that the Board arrived at this conclusion by 

cobbling together a new variance request for the Applicant. Rather than deciding on the request 

submitted for all of the ‘improvements’ on Little Island (amounting to over 9,000 square feet), 

26 



the Board instead described the request as : “sufficient variances to construct a two-story home 

with a roofline impervious coverage of 2,883 square feet, retain a long-existing boat house with 

deck (890 square feet), two sheds (total 274 square feet), concrete driveway (698 square feet), 

sidewalks of 694 square feet and a 210 square foot patio.” Mem. Op. 34. Essentially working 

from what DCWD constructed, rather than from what was the “minimum necessary'” to provide 

reasonable use of the entire Island, the Board ignored the requirements of State law. Man' 

Owens explained: “In order to determine what the minimum necessary relief w'ould be it’s 

important to go back to the fact that they had reasonable use of the property when there was 1911 

square foot dwelling there.” Ms. Owens cautioned the Board not to “be swayed by what you see 

out there now.” Tr. 11/08/07 at 25-26. 

Mr. Serey's testimony reinforced this view. He informed the Board that the 

Commission viewed the starting point for the Board's consideration of the issue of the minimum 

necessary to afford relief to be the 1,911 square feet of the previous dwelling. Tr. 10/31/06 at 61. 

This is because, as explained above, the law does not provide an applicant with the right to build 

any particular size or type of dwelling in the Critical Area Buffer. To the contrary, the law 

provides that, on a grandfathered lot, the local government shall provide for residential use, by 

permitting a dwelling, if a dM’elling is not already on the lot. COMAR 27.01.02.07 B. In this 

case, a dwelling existed on the Island. That dwelling provides the baseline on which the Board 

should have determined the minimum amount of development necessary to provide relief. 

The point of limiting or not allowing development in the Buffer is due to the sensitive 

nature of the functions of a buffer. Several witnesses for DCWD testified that the applicant is 

entitled to 15% impervious surface on this lot. This is simply not true. Tr. 11/08/07 at 11, 

Testimony of Mary Owens. Because the entire Island is in the Buffer or expanded Buffer, the 

applicant is entitled to zero percent impervious. The variance, which affords minimum necessary 

relief, is for the minimum necessary' residential use of a grandfathered property. But no one is 
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entitled to cover any part of the Buffer with impervious surface. In order to minimize impacts to 

the Buffer, 0% impervious is the standard. The Board should have started from zero and 

worked upward, rather than starting from 9,000 and working backward. Since there was a pre- 

existing dwelling on the property consisting of 1,911 square feet of impervious surface, that is 

the minimum necessary to afford relief.10 Development consisting of over 9,000 square feet of 

impen ious surface, or even just over 5,600 square feet of impervious surface as proffered in the 

purported ‘revised application’ in the October 26, 2006 site plan, is much more than necessary to 

afford minimum relief pursuant to the County Code. The Board erred, and should be reversed. 

CONCLUSION 

The Critical Area Act assigns to the Applicant the burden of proof on each and every 

variance factor. Code, NR§8-1808(d)(3)(i). An applicant for a variance to the Critical Area Act 

bears a heavy burden to prove that strict application of the law will work a true, unwarranted 

hardship, and that the proposed variance meets each of the legislatively-prescribed standards. In 

this case, DCWD failed to meet its burden to prove the factors of unwarranted hardship, rights 

commonly enjoyed/special privilege, self-created hardship, and lack of adverse effect on fish, 

wildlife, and plant habitat. On the record in this case, the law compels exactly the opposite 

conclusion from that reached in the Board’s Decision. The Board’s treatment of these factors 

reveals a fundamental mis-application of the governing law. 

DCWD took it upon itself to decide whether the fact that the whole of Little Island was in 

the sensitive Critical Area Buffer merited concern for the sensitive environment. By altering the 

l0Admittedly, it was used as a summer cottage, but as this Applicant is a builder in Anne 
Arundel County, the knowledge of how to turn the summer cottage into a year-round home 

utilizing the 1,911 square foot footprint should have been within the Applicant’s grasp. 
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natural habitat, building at will, and demonstrating no regard for the processes and laws which 

apply to every one, this applicant, in the words of the Board, created a “wonderland of 

improvements on this island without permits.” Mem. Op. 38. This type of self-approved 

development activity is anathema to the intent and spirit of the Critical Area law. The Decision 

of the Anne Arundel Board of Appeals allowing DCWD’s “wonderland” to remain should be 

reversed. 
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Hard Copy of Letter Sent via Electronic Mail on June 20,2008 

RE: Critical Area Commission Notice of Action 

Dear Ed, 

Having been unsuccessful in contacting you by telephone, I am responding by this e-mail 

to your letter of June 13, 2008. You asked for the statutory authority for the Critical Area 
Commission’s letter of May 7, 2008 to Wicomico County. The Commission sent two letters to 

the County on that date. The first letter (“Program letter”) notified the County ofl| :ion taken by 

the Commission pursuant to Annotated Code of Maryland, Natural Resources Article 8-1809, to 

find that the County’s Critical Area program contains an omission: the lack of provisions to 

ensure effective implementation and enforcement of the County’s program with regard to 

variances. The second letter (“Enforcement letter”) notified the County of the Chair’s 
determination under Code, NR 8-1815, that the County was failing to enforce the requirements of 

its Critical Area program with regard to the development activity undertaken by Mr. Edwin 
Lewis on Phillips Island. Both letters state the authority (State law) under which the Commission 

and/or the Chair acted in sending the respective notices. 

The Program letter, w'hich reflects official action taken by the full Critical Area 

Commission, speaks for itself. I cannot interpret or expand that letter. The County, through a 

letter from Jack Lenox dated June 2, 2008 to Raymond Smethurst, complied with the Program 

letter’s directive that the County “may not accept or process any variance application” until the 

County submits, and the Commission, approves amendments to the County’s Critical Area 

Program to correct the identified deficiencies. To date, I am not aware that the County has 
submitted proposed amendments to the County’s Program for review and approval by the 

Commission. Accordingly, the sanction remains in place. Should the County choose to defy the 
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terms of the Commission’s action, the Commission would be compelled to enforce its action 

through the courts. 

The Enforcement letter also speaks for itself. The County has responded to the 

Enforcement letter, by letter from County Executive Pollitt to Chair McHale requesting that the 

Chair ask the Attorney General’s Office to undertake the enforcement of the County’s order 

requiring removal of the illegal structure on Phillips Island. The Attorney General’s Office has 

accepted this request. 

I trust that this e-mail is responsive to your request for assistance. 

Very truly yours, 

Marianne E. Disc 

Principal Counsel 



Douglas F. Gansler 
Attorney General 

Katherine Winkree 
Chief Deputy Attorney General 

John B. Howard. Jr. 
Deputy Attorney General 

Marianne E. Dise 
Assistant Attorney General 

Principal Counsel 

Saundra K. Cam ix) 
Assistant Attorney General 

STATE OF MARYLAND 
OFFICE OF THE ATTORNEY GENERAL 

CRITICAL AREA COMMISSION FOR THE 
CHESAPEAKE AND ATLANTIC COASTAL BAYS 

FAX NO (410)974-5338 WRITER'S DIRECT DIAL NO (410) 260-3466 
tndise o oag.stale.md.us 

July 2, 2008 

St. Mary’s County Board of Appeals 
St. Mary's County Government 
Department of Land Use and Growth Management 
P O Box 653 
Leonardtown, Maryland 20650 

RE: Notice of Important Changes to Law re: Critical Area Variances 

Dear Board Chair: 

This letter advises you of important changes to the law governing your authority to grant 
"after-the fact” variances to the Critical Area program. Effective July 1, 2008, Chapter 119 of the 

2008 Laws of Maryland prohibits a local government from issuing a variance, permit, or special 
exception to legalize a development activity conducted in violation of the Critical Area law, 

unless certain conditions precedent have been fully met. Accordingly, no “after the fact” 
Critical Area variance may be issued by a local government from this day forward, unless 
full compliance w ith Chapter 119 has been achieved. See Layton v. How ard County Board of 
Appeals, 399 Md. 36 (2007), where the Court of Appeals held that in land use and zoning cases, 
the case is governed by “the law as it exists at the time the case is before us.” 

Chapter 119 of the 2008 Laws of Maryland applies directly to, and must be applied by, 
all local jurisdictions, including zoning boards, regardless of whether local ordinances, codes, or 

practices have been amended. Effective July 1, 2008, the law prohibits the Board from granting 
any Critical Area variance, permit, or special exception for an “after-the fact” development 

project without proof that the applicant has fully paid all fines and performed all mitigation 
required for the violation. For your information and assistance, this Office has prepared the 
following summary of the provisions of Chapter 119 relevant to variances. 

• A development activity commenced without a required permit, approval, special 
exception, or variance is a violation of Code, Natural Resources Article Title 8 
subtitle 18 (“Critical Area law”). Ch. 119, 2008 Laws at 750. 
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Notwithstanding any provision in a local law or ordinance, or the lack of a 
provision in a local law or ordinance, all of the requirements of this subtitle (Title 

8 Subtitle 18) shall apply to, and be applied by, a local jurisdiction as minimum 
standards for its Critical Area Program. Ch. 119. 2008 Laws at 743. 

Each violation of the Critical Area law constitutes a separate violation, and each 

calendar day is a separate offense. Ch. 119, 2008 Laws at 747. 

A local jurisdiction may not accept an application for a variance to legalize a 
violation, including an unpermitted structure or development activity, unless the 
jurisdiction has first issued a notice of violation, including assessment of a 
penalty. Ch. 119, 2008 Laws at 750. 

A local jurisdiction may not grant a variance for an unpermitted development 
activity unless the person seeking the variance has fully paid all penalties imposed 
by the local government; has prepared (and the local jurisdiction has approved) a 
mitigation or restoration plan; and has performed the mitigation required for the 

violation. Ch. 119,2008 Laws at 748. 

Satisfaction of all fines and penalties, and performance of mitigation “shall be a 
condition precedent to the issuance of any permit, approval, variance, or special 
exception for the affected property.” Ch. 119, 2008 Laws at 747. 

As of July 1, 2008, the prohibition on granting an “after the fact” variance without 
full satisfaction of the conditions precedent applies to all pending applications for “after the 
fact” variances regardless of when the application was accepted, when the hearing was 
held, or w hen the development activity occurred. 

This letter is not a formal Opinion of the Attorney General, nor does this summary 

purport to include all provisions of the 2008 Law which may affect your practice and procedures. 
However, it is the view of this Office that any “after the fact” variance issued after July 1, 2008, 
without proof of full satisfaction of fines and mitigation for the violation, is of no legal effect. 

Sincerely, 

Marianne E. Disc 
Assistant Attorney General 

Principal Counsel 
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' Douglas F. G.ansler 

Attorney General 

Katherine Winfree 
Chief Deputy Attorney General 

John B Howard. Jr. 
Deputy Attorney General 

Marianne E. Dise 
Assistant Attorney General 

Principal Counsel 

SaundraK. Canedo 
Assistant Attorney General 

STATE OF MARYLAND 
OFFICE OF THE ATTORNEY GENERAL 

CRITICAL AREA COMMISSION FOR THE 
CHESAPEAKE AND ATLANTIC COASTAL BAYS 

FAXNO. (410) 974-5338 WRITER’S DIRECT DlALNO. (410) 260-3466 

mdi se2)oag. state. md us 

July 2, 2008 

Prince George’s County Board of Appeals 

County Administration Building 

Upper Marlboro, Maryland 20772 

RE: Notice of Important Changes to Law re: Critical Area Variances 

Dear Board Chair: 

This letter advises you of important changes to the law governing your authority to grant 
“after-the fact” variances to the Critical Area program. Effective July 1, 2008, Chapter 119 of the 
2008 Laws of Maryland prohibits a local government from issuing a variance, permit, or special 

exception to legalize a development activity conducted in violation of the Critical Area law, 

unless certain conditions precedent have been fully met. Accordingly, no “after the fact” 

Critical Area variance may be issued by a local government from this day forward, unless 
full compliance with Chapter 119 has been achieved Set Layton v. Howard County Board of 
Appeals, 399 Md. 36 (2007), where the Court of Appeals held that in land use and zoning cases, 
the case is governed by “the law as it exists at the time the case is before us.” 

Chapter 119 of the 2008 Laws of Maryland applies directly to, and must be applied by, 
all local jurisdictions, including zoning boards, regardless of whether local ordinances, codes or 
practices have been amended. Effective July 1, 2008, the law prohibits the Board from granting 
any Critical Area variance, permit, or special exception for an “after-the fact” development 

project without proof that the applicant has fully paid all fines and performed all mitigation 
required for the violation. For your information and assistance, this Office has prepared the 
following summary of the provisions of Chapter 119 relevant to variances. 

• A development activity commenced without a required permit, approval, special 
exception, or variance is a violation of Code, Natural Resources Article Title 8 
subtitle 18 (“Critical Area law”). Ch. 119, 2008 Laws at 750. 
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Notwithstanding any provision in a local law or ordinance, or the lack of a 

provision in a local law or ordinance, all of the requirements of this subtitle (Title 
8 Subtitle 18) shall apply to, and be applied by, a local jurisdiction as minimum 

standards for its Critical Area Program. Ch. 119, 2008 Laws at 743. 

Each violation of the Critical Area law constitutes a separate violation, and each 

calendar day is a separate offense. Ch. 119, 2008 Laws at 747. 

A local jurisdiction may not accept an application for a variance to legalize a 
violation, including an unpermitted structure or development activity, unless the 

jurisdiction has first issued a notice of violation, including assessment of a 

penalty. Ch. 119, 2008 Laws at 750. 

A local jurisdiction may not grant a variance for an unpermitted development 

activity unless the person seeking the variance has fully paid all penalties imposed 

by the local government; has prepared (and the local jurisdiction has approved) a 
mitigation or restoration plan; and has performed the mitigation required for the 

violation. Ch. 119, 2008 Laws at 748. 

Satisfaction of all fines and penalties, and performance of mitigation “shall be a 

condition precedent to the issuance of any permit, approval, variance, or special 
exception for the affected property.” Ch. 119, 2008 Laws at 747. 

As of July 1, 2008, the prohibition on granting an “after the fact” variance without 

full satisfaction of the conditions precedent applies to all pending applications for “after the 
fact” variances regardless of when the application was accepted, when the hearing was 
held, or when the development activity occurred. 

This letter is not a formal Opinion of the Attorney General, nor does this summary 
purport to include all provisions of the 2008 Law which may affect your practice and procedures. 
However, it is the view of this Office that any “after the fact” variance issued after July 1, 2008, 

without proof of full satisfaction of fines and mitigation for the violation, is of no legal effect. 

Sincerely. 

Marianne E. Disc 

Assistant Attorney General 
Principal Counsel 
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Douglas F. Gansllr 
Atlornev Gcru-ral Mariannl E. Disl 

KA IIILRINI WlNLRI I 
Chief Deput> Attorney General 

Assistant Attorney General 
Principal Counsel 

John B. Howard. Jr. 
Deputy Attorney General 

Saundra K. Cam do 
Assistant Attorney General 

STATE OF MARYLAND 
OFFICE OF THE ATTORNEY GENERAL 

CRITICAL AREA COMMISSION FOR THE 
CHESAPEAKE AND ATLANTIC COASTAL BAYS 

FAX NO. (410)974-5338 WRITER’S DIREC T DIAL NO. (410) 260-3466 
mdise'c/ oag.state.md.us 

July 3, 2008 

Timothy Henderson, Esquire 

Rich and Henderson, P.C. 

51 Franklin Street, Suite 300 

Annapolis, Maryland 21404 

ATTENTION: Daniella Einik 

RE: Your Public Information Act Request of June 11, 2008 

Dear Ms. Einik: 

Pursuant to your letter of June 11,2008, enclosed are copies of the documents you 

requested. These documents were selected by you, during your examination of the Critical Area 

Commission s files, which were made available for your inspection in accordance with the 

requirements of the Maryland Public Information Act. The files were made available in response 
to your June 11th request, as subsequently modified by e-mails from you to me. Payment should 

be remitted as per the enclosed invoice. 

If I may be of further assistance, please contact me. 

Sincerely, 

Marianne E. Disc 
Principal Counsel 

Enclosures 

1804 W est Street. Suite 100 
Annapolis. Maryland 21401 





Douglas F. Gansi.lr 
Attorney General Mariannl E. Disi 

KMill RIM WlNIRLI 
Chief Deputy Attorney General 

John B. Howard, Jr. 
Deputy Attorney General 

Saundra K. Cani ix) 
Assistant Attorney General 

Assistant Attorney General 
Principal Counsel 

STATE OF MARYLAND 
OFFICE OF THE ATTORNEY GENERAL 

CRITICAL AREA COMMISSION FOR THE 
CHESAPEAKE AND ATLANTIC COASTAL BAYS 

FAX NO. (410) 974-5338 WRITER’S DIRECT DIAL NO. (410) 260-3466 
mdise(a;oag.statc.md.us 

July 3, 2008 

Warren K. Rich, Esquire 

Rich and Henderson, P.C. 

51 Franklin Street, Suite 300 

Annapolis, Maryland 21404 

RE: County Comnr rs of Queen Anne’s County v, Kent Island, EEC 

Dear Warren: 

The enclosed communication from the Queen Anne’s County Commissioners made its 

way to my office (via the main AG’s office in Baltimore). I assume that it was intended for you. 

Sincerely, 

Marianne E. Disc 

Principal Counsel 

Enclosure 
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Annapolis. Maryland 21401 





Queen 

jAnne’s 

County 

County Commissioners: 
Eric S. Wargotz, M.D., Commission President 
Courtney M. Billups, District 1 
Paul L. Gunther, District 2 
Gene M. Ransom HI, District 3 
Carol R. Fordonski, District 4 

BOARD OF COUNTY COMMISSIONERS 
The Liberty Building 

107 North Liberty Street 
Centreville, MD 21617 

Telephone: (410) 758-4098 
Fax: (410) 758-1170 

Count)' Administrator: John P. Borders, Jr. 
Executive Assistant to County Commissioners: Margie A. Houck 

May 6, 2008 

Warren K. Rich, Esquire 
Rich & Henderson, P.C. 
51 Franklin Street, Suite 300 
P.O. Box 589 
Annapolis, Maryland 21404 

Re: County Commissioners or 
Queen Anne's County, et al. 
v. Kent Island, LLC 

Dear Mr. Rich: 

We have reviewed and discussed the offer of settlement outlined 
in your letter of April 7, 2008. We cannot agree to the proposed 
terms of settlement. 

If your client would be interested either in a business park 
concept or a mixed use of limited commercial with a residential 
component of 100 units or less, we would be more than happy to 
continue settlement discussions, however, we feel further high density 
residential development (even with the proposed reduction to 199 
units) is not in the best interests of the Kent Island area and the 
citizens of Queen Anne's County. 

Thank you for your efforts in attempting to resolve this matter 
Please let us know if either of the concepts mentioned above would 

warrant further discussion. 

THE COUNTY COMMISSIONERS OF 





Martin O'Malley 
Governor 

Anthony G. Brown 
U. Governor 

Margaret G. McHale 
Chair 

Ren Serey 
Executive Director 

STATE OF MARYLAND 
CRITICAL AREA COMMISSION 

CHESAPEAKE AND ATLANTIC COASTAL BAYS 
1804 West Street, Suite 100, Annapolis, Maryland 21401 

(410) 260-3460 Fax: (410) 974-5338 
www.dnr.state .md .us/criticalarea/ 

July 8, 2008 

Ms. Suzanne Schappert 
Anne Arundel County 
Office of Planning and Zoning 
2664 Riva Road, MS 6301 

Annapolis, MD 21401 

Re: 2008-0057-V - Abbott, Dennis 

Dear Ms. Schappert: 

On June 18, 2008, we received notice that the above-referenced case has been appealed and that 

a hearing is being held on July 31, 2008 before the County Board of Appeals. While it was 
unclear from the original submission that this was an after-the-fact variance request, please note 

the following in light of this new information. 

The 2008 changes to the Critical Area law, which took effect July 1, 2008 require that before a 

local jurisdiction approves a variance for after-the-fact activities, the person seeking that 

variance has (1) fully paid all administrative, civil, and criminal penalties regarding the violation, 

(2) prepared a restoration or mitigation plan approved by the local jurisdiction, and (3) 
performed the abatement measures in the approved restoration or mitigation plan. Per the 
guidance provided by Commission Counsel as described in the attached letter, I do not believe 
the Board of Appeals may grant this variance request at this time. 

Variance Request for After-the-Fact Addition 
While the Board may not grant the variance as requested, the 2008 legislative changes to the 
Critical Area Law do not prevent the Board from hearing the case. As such, we provide the 
following comments. 

The applicant has requested a variance to allow a dwelling addition (covered deck) with less 
Buffer and setbacks than required. In light of new information received regarding the 
development history on this parcel, as well as the history of several past variance requests, it 
does not appear that the applicant can meet the variance standards. This 19,600 square foot lot is 
designated as Limited Development Area (LDA) and is waterfront. It is currently improved with 
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a dwelling unit, gravel driveway, shed, and slate patio. This applicant seeks a variance to retain 
the approximately 400 square foot covered deck over the existing patio. 

This office cannot support this variance request. The Hearing Officer’s report indicates that 

there have been multiple variance requests for this property in the past. In addition, the 
applicants applied for a similar variance previously and were denied by the Board of Appeals. 
Subsequently, the applicants built the covered porch without permits, which this Board is now 
hearing the request for. Given the existing development as well as the variance history on the 

property, it is well established that reasonable and significant use of the property currently exists. 

As such, the applicants do not meet the strict standard of unwarranted hardship. The County and 
State law provide that in order to grant a variance, the applicant must meet and satisfy each and 
every variance standard. Since the applicant has not met all of the variance standards, the 

variance should be denied, and the covered deck should be removed. In conjunction with the 
removal of the deck, the site should be restored and stabilized with native plantings. 

Thank you for the opportunity to comment. Please include this letter in your file and submit it as 
part of the record for variance. Please notify the Commission of the decision made in this case. 

S' 1" 

Julie Roberts 
Natural Resources Planner 

cc: AA 50-08 

enclosure 
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Douglas F. Gansler 
Attorney General 

Katherine Winfrle 
Chief Deputy Attorney General 

John B. Howard. Jr. 
Deputy Attorney General 

July 2, 2008 

Anne Arundel County Board of Appeals 
Arundel Center 
Annapolis, Maryland 

RE: Notice of Important Changes to Law re: Critical Area Variances 

Dear Board Chair: 

This letter advises you of important changes to the law governing your authority to grant 
“after-the fact” variances to the Critical Area program. Effective July 1,2008, Chapter 119 of the 
2008 Laws of Maryland prohibits a local government from issuing a variance, permit, or special 
exception to legalize a development activity conducted in violation of the Critical Area law, 
unless certain conditions precedent have been fully met. Accordingly, no “after the fact” 
Critical Area variance may be issued by a local government from this day forward, unless 
full compliance w ith Chapter 119 has been achieved. See Layton v. Howard County Board of 
Appeals, 399 Md. 36 (2007), where the Court of Appeals held that in land use and zoning cases, 
the case is governed by “the law as it exists at the time the case is before us.” 

Chapter 119 of the 2008 Laws of Maryland applies directly to, and must be applied by, 
all local jurisdictions, including zoning boards, regardless of whether local ordinances, codes, or 
practices have been amended. Effective July 1, 2008, the law prohibits the Board from granting 
any Critical Area variance, permit, or special exception for an “after-the fact” development 
project without proof that the applicant has fully paid all fines and performed all mitigation 
required for the violation. For your information and assistance, this Office has prepared the 
following summary of the provisions of Chapter 119 relevant to variances. 

• A development activity commenced without a required permit, approval, special 
exception, or variance is a violation of Code, Natural Resources Article Title 8 
subtitle 18 (“Critical Area law”). Ch. 119, 2008 Laws at 750. 
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• Notwithstanding any provision in a local law' or ordinance, or the lack of a 
provision in a local law or ordinance, all of the requirements of this subtitle (Title 
8 Subtitle 18) shall apply to, and be applied by, a local jurisdiction as minimum 
standards for its Critical Area Program. Ch. 119, 2008 Laws at 743. 

• Each violation of the Critical Area law constitutes a separate violation, and each 
calendar day is a separate offense. Ch. 119, 2008 Laws at 747. 

• A local jurisdiction may not accept an application for a variance to legalize a 
violation, including an unpermitted structure or development activity, unless the 
jurisdiction has first issued a notice of violation, including assessment of a 
penalty. Ch. 119, 2008 Laws at 750. 

• A local jurisdiction may not grant a variance for an unpermitted development 
activity unless the person seeking the variance has fully paid all penalties imposed 
by the local government; has prepared (and the local jurisdiction has approved) a 
mitigation or restoration plan; and has performed the mitigation required for the 
violation. Ch. 119, 2008 Laws at 748. 

• Satisfaction of all fines and penalties, and performance of mitigation “shall be a 
condition precedent to the issuance of any permit, approval, variance, or special 
exception for the affected property.” Ch. 119, 2008 Laws at 747. 

As of July 1, 2008, the prohibition on granting an “after the fact” variance without 
full satisfaction of the conditions precedent applies to all pending applications for “after the 
fact” variances regardless of w hen the application was accepted, when the hearing w as 
held, or when the development activity occurred. 

This letter is not a formal Opinion of the Attorney General, nor does this summary 
purport to include all provisions of the 2008 Law which may affect your practice and procedures. 
However, it is the view of this Office that any “after the fact” variance issued after July 1,2008, 
without proof of full satisfaction of fines and mitigation for the violation, is of no legal effect. 

Sincerely, 

Marianne E. Dise 
Assistant Attorney General 
Principal Counsel 
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July 8, 2008 

Ms. Pam Cotter 
Anne Arundel County 
Office of Planning and Zoning 
2664 Riva Road, MS 6301 

Annapolis, MD 21401 

Re: 2008-0201-V - Newby, Laurus 

Dear Ms. Cotter, 

Thank you for forwarding the above-referenced variance. The applicant has requested a variance 

to perfect a patio constructed in the Buffer without proper permits. This site is 16,293 square 
feet and is designated as Limited Development Area (LDA). It is currently improved with a 
dwelling unit and gravel driveway. This lot is mapped as a Buffer Management Area (BMA). 
This applicant seeks a variance to retain the approximately 503 square foot patio. It does not 
appear that prior to the construction of this patio that there was any egress to the waterward side 

of the dwelling. 

The 2008 changes to the Critical Area law, which took effect July 1,2008 require that before a 

local jurisdiction approves a variance for after-the-fact activities, the person seeking that 
variance has (1) fully paid all administrative, civil, and criminal penalties regarding the violation, 

(2) prepared a restoration or mitigation plan approved by the local jurisdiction, and (3) 
performed the abatement measures in the approved restoration or mitigation plan. Per the 
guidance provided by Commission Counsel as described in the attached letter, I do not believe 
the Hearing Officer may grant this variance request at this time. 

Variance Request for After-the-Fact Patio 
Provided that the applicant first satisfies requirements of the compliance process as stated above 
in association with the existing violation, and provided that this lot is properly grandfathered, we 
do not generally oppose a variance to retain the patio; however, it appears that there may be the 
opportunity to minimize the size of the patio. After the applicant has provided mitigation in 
conjunction wdth the violation aspect of this request, please note that additional mitigation must 

be provided for the area of the patio if it is granted a variance to remain. It appears that the 

TTY for the Deaf 
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Ms. Cotter 
7/8/2008 

Page 2 of 2 

applicant has shown an area proposed for implementing 2:1 mitigation for the patio; However, 

the southern area indicated for 500 square feet of mitigation appears to already be forested. In 
conjunction with an approved variance, the applicant must provide a plantings plan to the County 

for review and approval for the total area of the mitigation on this lot. 

Thank you for the opportunity to comment. Please include this letter in your file and submit it as 

part of the record for variance. Please notify the Commission of the decision made in this case. 

Sinrerplv 

June Roberts 
Natural Resources Planner 

cc: AA 344-08 

enclosure 



Douglas F. Gansu r 
Attornej General 

K.ATHI RINL WlNFRIll 
t hief Depulv Altornej (ieneral 

John B. How ard. Jr. 
Depuo Altnrnej General 

Marianm E. Disi 
Assistant \tt»rne> General 

Principal C ounsel 

SAl NORA K.CaM DO 
Assistant \ttornev (ieneral 

FAX NO (4)0) 974-53?S 

STATE OF M AR'N LAND 
OFFIC E OF THE ATTORNEY GENERAL 

CRITICAL AREA COMMISSION FOR THE 
CHESAPEAKE AND ATLANTIC COASTAL BAYS 

WRITER SDlRICl DIM No (-110) 2WK'46f> 
tndiseoag.stale.md.us 

July 2. 2008 

Anne Arundel County Board of Appeals 
Arundel Center 
Annapolis, Mainland 

RE: Notice of Important Changes to Law re: Critical Area Variances 

Dear Board Chair: 

This letter advises you of important changes to the law governing your authority to grant 
“after-the fact" variances to the Critical Area program. Effective July 1, 2008, Chapter 119 of the 
2008 Laws of Maryland prohibits a local government from issuing a variance, permit, or special 
exception to legalize a development activity conducted in violation of the Critical Area law, 
unless certain conditions precedent have been fully met. Accordingly, no “after the fact” 
Critical Area variance may be issued by a local government from this day forward, unless 
full compliance with Chapter 119 has been achieved. See Layton v. Howard County’Board of 
Appeals, 399 Md. 36 (2007), where the Court of Appeals held that in land use and zoning cases, 
the case is governed by “the law as it exists at the time the case is before us.” 

Chapter 119 of the 2008 Laws of Maryland applies directly to, and must be applied by, 
all local jurisdictions, including zoning boards, regardless of w hether local ordinances, codes or 
practices have been amended. Effective July 1, 2008. the law prohibits the Board from granting 
any Critical Area variance, permit, or special exception for an “after-the fact” development 
project without proof that the applicant has fully paid all fines and performed all mitigation 
required for the violation. For your information and assistance, this Office has prepared the 
following summary of the provisions of Chapter 119 relevant to variances. 

• A development activity commenced without a required permit, approval, special 
exception, or variance is a violation of Code, Natural Resources Article Title 8 
subtitle 18 (“Critical Area law”). Ch. 119, 2008 Laws at 750. 

1804 VYesl Street, Suite 100 
Annapolis, Maryland 21401 



• Notw ithstanding any provision in a local law or ordinance, or the lack of a 
provision in a local law' or ordinance, all of the requirements of this subtitle (Title 
8 Subtitle 18) shall apply to, and be applied by, a local jurisdiction as minimum 
standards for its Critical Area Program. Ch. 119. 2008 Laws at 743. 

• Each violation of the Critical Area law constitutes a separate violation, and each 
calendar day is a separate offense. Ch. 119. 2008 Laws at 747. 

• A local jurisdiction may not accept an application for a variance to legalize a 
violation, including an unpermitted structure or development activity, unless the 
jurisdiction has first issued a notice of violation, including assessment of a 
penalty. Ch. 119, 2008 Laws at 750. 

• A local jurisdiction may not grant a variance for an unpermitted development 
activity unless the person seeking the variance has fully paid all penalties imposed 
by the local government; has prepared (and the local jurisdiction has approved) a 
mitigation or restoration plan; and has performed the mitigation required for the 
violation. Ch. 119, 2008 Law's at 748. 

• Satisfaction of all fines and penalties, and performance of mitigation “shall be a 
condition precedent to the issuance of any permit, approval, variance, or special 
exception for the affected property'.” Ch. 119, 2008 Laws at 747. 

As of July 1, 2008, the prohibition on granting an “after the fact” variance w ithout 
full satisfaction of the conditions precedent applies to all pending applications for “after the 
fact” variances regardless of when the application w as accepted, w hen the hearing w as 
held, or when the development activity occurred. 

This letter is not a formal Opinion of the Attorney General, nor does this summary 
purport to include all provisions of the 2008 Law which may affect your practice and procedures. 
However, it is the view of this Office that any “after the fact” variance issued after July 1, 2008, 
without proof of full satisfaction of fines and mitigation for the violation, is of no legal effect. 

Sincerely, 

Marianne E. Disc 
Assistant Attorney General 
Principal Counsel 



Dot IC.I.AS F. Gansi I K 
Attorney General 

KATIII KIM WlNI'RI I 
Chief Deputy Attorney General 

John B. Howard. Jk. 
Deputy Attorney General 

Makianni E. Disi 
Assistant Attornes General 

Principal Counsel 

Saundra K. Canl-do 
Assistant Attorney General 

FAX NO. (410)974-5338 

STATE OF MARYLAND 
OFFICE OF THE ATTORNEY GENERAL 

CRITICAL AREA COMMISSION FOR THE 
CHESAPEAKE AND ATLANTIC COASTAL BAYS 

WRITER'S DIRFCI DlAI No. (410)260-3466 
mdi scRcoag..state, md. us 

July 10, 2008 

HAND-DELIVERED 

Bessie M. Decker, Clerk 

Court of Appeals of Maryland 

Robert C. Murphy Courts of Appeal Building 

Annapolis, Maryland 21401 

RE: Sara Caldes, et al, v. Elm Street Development, et al, No. 12, Sept. Term 2008 

Dear Madam Clerk: 

Enclosed for filing in the above-captioned case are twenty (20) copies of the Brief of 
Amicus Curiae Critical Area Commission for the Chesapeake and Atlantic Coastal Bays. Two 

copies of each brief have been mailed to each of the parties, including amicus, in this case. 

Thank you for your kind assistance. 

Sincerely, 

Marianne E. Disc 
Principal Counsel 

Copy to All Counsel 

1804 W est Street. Suite 100 
Annapolis. Maryland 21401 





Douglas F. Gansi i k 
Attorney General 

Kathi rinl WlNI RI I 
Chief Deputy Attorney General 

John B. Howard. Jr. 
Deputy Attorney General 

STATE OF MARYLAND 
OFFICE OF THE ATTORNEY GENERAL 

Marianne E. Dise 
Assistant Attorney General 

Principal Counsel 

Saundra K. Canedo 
Assistant Attorneys General 

CRITICAL AREA COMMISSION FOR THE 
CHESAPEAKE AND ATLANTIC COASTAL BAYS 

FAX NO. (410) 974-5338 WRITER’S DIRECT DIAL No. (410) 260-3466 
mdisc@oag.statc.md.us 

July 25, 2008 

HAND-DELIVERED 

Mr. Robert P. Duckworth, Clerk of the Court 

Circuit Court for Anne Arundel County 

7 Church Circle 

Annapolis, Maryland 21401 

Re: Petition of Ray and Marianne Lokay, et al. For Judicial Review of a Decision of the 

Critical Area Commission for the Chesapeake and Atlantic Coastal Bays 

Case No C-08-132736 

Dear Mr. Duckworth: 

Enclosed please find for filing in the above-referenced case the State of Maryland Critical Area 

Commission’s Response to Petition, Motion to Dismiss, Memorandum in Support of Motion, and 
Proposed Order. 

Enclosures 

cc: C. Daniel Saunders, Esquire 
Paul N. DeSantis, Esquire 
Thomas N. Yeager, Esquire 

Very truly yours, 

Marianne E. Dise 

Assistant Attorney General 

1804 West Street, Suite 100 





IN THE CIRCUIT COURT OF MARYLAND 

FOR ANNE ARUNDEL COUNTY 

PETITION OF 
RAY AND MARIANNE LOKAY 
ET AL., 

FOR JUDICIAL REVIEW OF THE 

DECISION OF THE 

CRITICAL AREA COMMISSION FOR 
THE CHESAPEAKE AND ATLANTIC 

COASTAL BAYS, 

* 

* Case No. C-08-132736 

response to pftitionfor JUDICIA. Brv.T',' 

The State of Ma^and, Critica, Area Cotnntission for the Chesapeake and Atlantic Coastal 

ays, y, s attorneys, Douglas F. Gansler, Attorney General of Maryland, and Marianne E Disc 

and Saundra K. Canedo, Assistant Attorneys General, hereby states its intention to participate as a 

party Respondent in this action. P 

Respectfully submitted, 

DOUGLAS F. GANSLER, 

ATTORNEY GENERAL OF MARYLAND 

Marianne E. Disc 

aundra K. Canedo 

Dated: July 25, 2008 

Assistant Attorneys General 

Critical Area Commission for the Chesapeake 

Atlantic Coastal Bays 

1804 West Street, Suite 100 

Annapolis, Maryland 21401 
(410) 260-3466 (phone) 

(410) 974-5338 (fax) 

and 

Attorneys for the state of Maryland, Critical Area 

Hays ’510" f0r the Chesapeake and Atlantic Coastal 





IN THRn»lA
R™IT COURT OF MARYLAND FOR ANNE ARUNDEL COUNTY 

PETITION OF 
RAY AND MARIANNE LOKAY 

ET AL., 

FOR JUDICIAL REVIEW OF THE 

DECISION OF THE 

CRITICAL AREA COMMISSION FOR 
THE CHESAPEAKE AND ATLANTIC 

COASTAL BAYS 
Case No. C-08-132736 

* * * 

MOTION TO DISMISS PETTTiniv 

Respondent State of Maryland Critical Area Commission for the Chesapeake and Atlantic 

coastal Bays (the ..Critical Area Commission-,, hy its attorneys, Douglas F. Gansler, Attorney 

General of Maryland, and Marianne E. Dise and Saundra K. Canedo, Assistant Attorneys Genera. 

moves pursuant to Maryland Rule 2-322 to dismiss the Petition for Judicial Review, rPetition-), 

and states for cause: 

The action of the Critical Area Commission on the proposed amendment to Kent County’s 

ioca. Critical Areaprogram regarding the proposed map change for the Drayton Manor property was 

a quasi-legislative action, and, as such, for the reasons set forth in the accompanying Memonmdum 

m Support of Motion to Dismiss, is no, subject to administrative judicial review under Rule 7-201. 

2. The Critical Area statute (Code, Natural Resources Article §§8-,80, e, sec,.), does no, 

administrative judicial review of the decisions of the Commission. Accordingly, for the 

reasons se, forth in the accompanying Memorandum in Support of Motion Dismiss, the 

Commission’s decision is not subject to review under Rule 7-201 et seq. 
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WHEREFORE, the State of Maryland Critical Area Cnm^Jcc- ^ icai Area Commission requests that the Court 

dismiss the Petition for failure to state a claim on which relief may be granted. 

Dated: July 25, 2008 

Respectfully Submitted, 

DOUGLAS F, GANSLER 

ATTORNEY GENERAL OF MARYLAND 

<A\h ^ _ 
inne E. Disc 

Saundra K. Canedo 

Assistant Attorneys General 

Maryland Department of Natural Resources 

Critical Area Commission 
1804 West Street Suite 100 

Annapolis, Maryland 21401 
(410) 260-3466 
Fax: (410) 974-5338 

Attorneys for State of Maryland Critical Area 

Commission for the Chesapeake and Atlantic 
Coastal Bays 
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IN THE CIRCUIT COURT OF MARYLAND 

FOR ANNE ARUNDEL COUNTY 

PETITION OF 

RAY AND MARIANNE LOKAY, * 

ET AL., 

FOR JUDICIAL REVIEW OF THE * 

DECISION OF THE 

CRITICAL AREA COMMISSION FOR 
THE CHESAPEAKE AND ATLANTIC * Case No. C-08-132736 

COASTAL BAYS. 

* 

* * * * * * *** * * * * 

ORDER 

The Court, having considered the State of Maryland, Critical Area Commission’s Motion To 

Dismiss and Memorandum In Support Of Motion To Dismiss, together with any response thereto, 

and having found that the Petition for Judicial Review fails to state a claim on which relief may be 

granted, does, this day of , 2008, 

ORDER that the Motion to Dismiss is hereby GRANTED and that the Petition is hereby 

dismissed. 

Judge, Circuit Court of Maryland 

for Anne Arundel County 

Copy to All Counsel 





IN THE CIRCUIT COURT OF MARYLAND 

FOR ANNE ARUNDEL COUNTY 

PETITION OF 
RAY AND MARIANNE LOKAY, 

ET AL., * 

FOR JUDICIAL REVIEW OF THE * 

DECISION OF THE 

CRITICAL AREA COMMISSION FOR 

THE CHESAPEAKE AND ATLANTIC * Case No. C-08-132736 
COASTAL BAYS, 

* 

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS 

The State of Maryland, Department of Natural Resources, Critical Area Commission for the 

Chesapeake and Atlantic Coastal Bays (the “Critical Area Commission”), by its attorneys, Douglas 

F. Gansler, Attorney General of Maryland, and Marianne E. Disc and Saundra K. Canedo, Assistant 

Attorneys General, files this Memorandum In Support of Motion to Dismiss. 

ARGUMENT 

1* The Critical Area Statute Does Not Provide For Judicial Review of Commission 

Decisions Under Rule 7-201 et seq. 

Petitioner seeks judicial review in the form of an administrative appeal under Maryland Rule 

7-201 et seq. of the Critical Area Commission’s decision to approve with conditions a proposed 

amendment to Kent County’s (“the County”) local Critical Area Program regarding the award of 

growth allocation for the Drayton Manor property in the County. Pursuant to Maryland Rule 7- 

201(a)(1), judicial review of an action of an administrative agency is permitted only where such 

review is authorized by statute. See Bucktail, LLC v. County Council of Talbot County, 352 Md. 
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530, 541 (1999). Petitioner does not allege that the Critical Area Law authorizes judicial review of 

the Commission’s action on a proposed local Critical Area program amendment. Indeed the Critical 

Area Law does not authorize such review. Accordingly, and because judicial review of the 

Commission’s action is not “authorized by statute,” judicial review under Rule 7-201 et seq. is not 

available. Dozier v. Department of Human Resources, 164 Md. App. 526 (2005). 

Because The Critical Area Commission’s Action On the Proposed Kent County 

Program Amendment for the Dravton Manor Property Was Not A Contested 

Case Action, The Administrative Procedures Act Does Not Authorize Judicial 

Review. 

The Maryland Administrative Procedures Act (“APA”), Md. Code Ann., State Gov’t § 10- 

201 et seq., does not entitle Petitioner to judicial review under Rule 7-201 et seq. The APA only 

provides for judicial review of a final decision in a “contested case.” State Gov’t § 10-222(a). If a 

proceeding before an administrative agency is not a contested case proceeding, as defined by State 

Gov’t § 10-201(d), an agency action taken as a result of the proceeding is not subject to judicial 

review in an action brought under Rule 7-201. 

The Critical Area Commission’s proceedings on proposed amendments to local Critical Area 

programs are not contested case proceedings. As the Court of Special Appeals recently stated, “The 

Commission acts in a quasi-legislative capacity when it reviews local critical area programs and 

program amendments.” Talbot County v. Town of Oxford, 177 Md. App. 480,493 (2007), citing 

North v. Kent Island Limited Partnership, 106 Md. App. 92, 103 (1995) (for a proceeding to meet 

the definition of “contested case,” the agency must provide trial type procedures). Indeed, the Court 

of Special Appeal in North determined that nothing in the Critical Area Commission’s program 

review or program amendment review procedures, as outlined in Code, Nat. Res. II § 8-1809, 
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requires a contested case hearing. Id. The Court thus specifically held that “[t]he role of the 

Commission is quasi-legislative and does not encompass a contested case hearing.” Id. Since the 

Commission’s proceedings that reviewed, and ultimately approved with conditions, the proposed 

Kent County Critical Area Program amendment for the Drayton Manor growth allocation were not 

contested case proceedings. Petitioner does not have a right of judicial review under Maryland Rule 

7-201 et seq. 

As explained above, the action for which Petitioner seeks judicial review was the Critical 

Area Commission’s legislative act of considering a request from Kent County to amend its local 

Critical Area Program: specifically, the County requested approval to change the Critical Area map 

designation for the Drayton Manor Property by awarding growth allocation. Under the Critical Area 

Law, a locality may not amend its program without first receiving approval of the amendment from 

the Critical Area Commission. Nat. Res. II § 8-1809(i). Once the Critical Area Commission accepts 

for review a locality’s proposed program amendment, a Commission panel must hold a public 

hearing on the proposed amendment and the full Commission must act upon the proposed 

amendment within 130 days of accepting the proposal for review. Id. § 8-1909(o)(l). 

Here, the Critical Area Commission accepted Kent County’s proposal to change its Critical 

Area program regarding the Drayton Manor property, a panel of Commission members conducted 

a public informational hearing, and the full Commission voted to approve the County’s request with 

conditions. As set forth in North v. Kent Island and Talbot County v. Town of Oxford, id., the 

Commission’s action on Kent County’s proposed Critical Area program amendment was a quasi- 

legislative action, and not a quasi-judicial action. Accordingly, the Commission’s action is not 

subject to judicial review under Rule 7-201. 
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CONCLUSION 

For the foregoing reasons and authorities, Respondent, Critical Area Commission’s Motion 

To Dismiss the Petition for Judicial Review should be granted. 

Respectfully Submitted, 

DOUGLAS F. GANSLER 

ATTORNEY GENERAL OF MARYLAND 

Assistant Attorneys General 

Maryland Department of Natural Resources 
Critical Area Commission 

1804 West Street Suite 100 

Annapolis, Maryland 21401 
(410) 260-3466 
Fax: (410) 974-5338 

Attorneys for State of Maryland Critical Area 

Commission for the Chesapeake and Atlantic 
Coastal Bays 

Dated: July 25, 2008 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY THAT, on this of July, 2008,1 mailed a copy of the 

foregoing Response to Petition, Motion to Dismiss, Memorandum, and proposed Order, first- 

class U.S. mail, to: 

Paul N. DeSantis, Esquire 

Law Office of G. Macy Nelson 

401 Washington Avenue, Suite 803 

Towson, Maryland 21204 

Attorney for Petitioners 

C. Daniel Saunders, Esquire 

P.O. Box 158 

Chestertown, Maryland 21620 

Attorney for Respondents Drayton Manor, LLC 

Thomas N. Yeager, Esquire 
203 Maple Avenue 

Chestertown, Maryland 21620 

Attorney for Kent County Commissioners 

Marianne E. Disc 
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Douglas F. Gansler 
Attorney General 

Katherine Winfree 
Chief Deputy Attorney General 

John B. Howard, Jr. 
Deputy Attorney General 

MARYLAND 
ATTORNEY GENERAL 

STATE OF MARYLAND 
OFFICE OF THE 

Marianne E. Dise 
Assistant Attorney General 

Principal Counsel 

Saundra K. Canedo 
Assistant Attorney General 

FAX NO. (410)974-5338 

CRITICAL AREA COMMISSION FOR THE 
CHESAPEAKE AND ATLANTIC COASTAL BAYS 

WRITER’S DIRECT DIAL NO (410) 260-3466 
mdise@oag.state md.us 

August 18, 2008 

Robert J. Fuoco, Esquire 

105 Padfield Boulevard 

Glen Burnie, Maryland 21061 

RE: McKeldin case, Anne Arundel Board of Appeals No. BA 16-08V 

Dear Bob: 

This letter responds to your fax of August 14, 2008, in which you asked whether, in my 

view, the Board of Appeals may resume the hearing of the above-captioned case on August 27, 

2008. In light of the Consent Judgments entered into by your client, I believe that Anne Arundel 

County has taken the necessary enforcement action to address the Critical Area violations as 

cited in the Judgments. Accordingly, I believe that the provisions of Chapter 119 of the 2008 

Laws of Maryland (as described in my letter of July 2, 2008 to the Board) have been satisfied, 

and that the Board may proceed with the variance hearing. 

If you have any further questions, please do not hesitate to contact me. 

Sincerely, 

Marianne E. Dise 

Principal Counsel 

cc: James Chance, Anne Arundel County Office of Law 

Kerrie Gallo 

1804 West Street, Suite 100 
Annapolis, Maryland 21401 





Douglas F. Gansler 
Attorney General Marianne E. Dise 

Katherine Winkree 
Chief Deputy Attorney General 

Assistant Attorney General 
Principal Counsel 

Saundra K. Canedo 
John B. Howard, Jr. 

Deputy Attorney General 
Assistant Attorney General 

STATE OF MARYLAND 
OFFICE OF THE ATTORNEY GENERAL 

CRITICAL AREA COMMISSION FOR THE 
CHESAPEAKE AND ATLANTIC COASTAL BAYS 

FAX NO. (410)974-5338 WRITER’S DIRECT DIAL NO. (410) 260-3466 
md i se@oag. state. md. us 

August 19, 2008 

Mrs. Kay Parris 

7770 Swann Lane 

Owings, Maryland 20736 

RE: Me Hale v. Parris, No. 00374, Sept. Term 2008, Court of Special Appeals 

Dear Mrs. Parris: 

As a supplement to the August 15, 2008 letter from Saundra Canedo to you, and pursuant 

to Maryland Rule 8-501 (d), the Appellant proposes to include the following matters in the 

record extract for the above-captioned case: 

1. Complete Transcript of Testimony before Calvert County Board of Appeals, dated 

August 2, 2007 (91 pages); 

2. Applicant’s Exhibits 1, 2, and 3 before the Calvert County Board of Appeals (August 

2, 2007); 

3. County Staff Exhibit 1 (August 2, 2007); 
4. Letter from Kerrie Gallo, Critical Area Commission to Calvert County, dated 

11/28/2006 (Critical Area Exhibit at August 2, 2007 hearing). 

The above materials are supplemental to those identified in Ms. Canedo’s August 15, 2008 letter. 

Please advise me if you desire any additional parts of the record to be included in the record 

extract. 
Sincerely, 

< 

Marianne E. Dise 

Principal Counsel 

1804 West Street, Suite 100 
Annapolis, Maryland 21401 





Douglas F. Gansler 
Attorney General Marianne E. Dise 

Katherine Winfree 
Chief Deputy Attorney General 

Assistant Attorney General 
Principal Counsel 

Saundra K. Canedo 
John B. Howard, Jr. 

Deputy Attorney General 
Assistant Attorney General 

STATE OF MARYLAND 
OFFICE OF THE ATTORNEY GENERAL 

CRITICAL AREA COMMISSION FOR THE 
CHESAPEAKE AND ATLANTIC COASTAL BAYS 

FAX NO. (410)974-5338 WRITER’S DIRECT DIAL NO. (410) 260-3466 
mdise@oag. state, md. us 

August 20, 2008 

Mrs. H. Wm. Merritt 

12211 Riverview Road 

Silesia, Maryland 20744-6014 

Dear Mrs. Merritt: 

Thank you for your letter regarding the enforcement of our State’s environmental laws. 

Attorney General Gansler is committed to the protection of our environment, and, since taking 

office last year, he has pursued the vigorous enforcement of the State laws which preserve our 

natural resources. 

As you know, the Critical Area law is a keystone of the State’s environmental protection 

program. In the 2008 Session of the General Assembly, the Critical Area law was significantly 

strengthened, and we expect that the enforcement tools provided by the new legislation will 

enable more uniform and certain enforcement of the law. As you know, the Critical Area 

program is enforced primarily by the local jurisdictions (counties and towns), each of which 

administers the Critical Area program for its own jurisdiction. Thus, it is important to stay in 

contact with your local officials and to advise them of your concerns. 

Thank you again for writing. 

Sincerely, 

Marianne E. Dise 

Principal Counsel 

cc: Hon. Margaret G. McHale 

1804 West Street, Suite 100 
Annapolis, Maryland 21401 





IN THE MARYLAND CIRCUIT COURT 
FOR ANNE ARUNDEL COUNTY 

PETITION OF 

THE CHESAPEAKE BAY FOUNDATION, INC. * 

FOR JUDICIAL REVIEW OF 
The Decision of the * 

CIVIL ACTION No. 
C-07-119778 

ANNE ARUNDEL COUNTY BOARD OF APPEALS * 
* 

IN THE CASE OF •k 
•k 

DCW DUTCHSHIP ISLAND, LLC, Petitioner 

STIPULATION FOR EXTENSION OF 
TIME TO SUBMIT REPLY MEMORANDA 

Pursuant to Md. Rule 7-207(c) the parties agree that the Reply Memoranda of the 

Chair of the Critical Area Commission, the Chesapeake Bay Foundation, Inc, and the 

Magothy River Association, Inc. shall be filed on or before September 26, 2008. 

This Stipulation will require all reply memoranda to be filed at least ten (10) days 

prior to the scheduled hearing date of October 6, 2008, also the subject of an unopposed 

Motion before this Court requesting postponement until November 17, 2008, and is 

therefore proper pursuant to Md. Rule 7-207(c). 

Respectfully Submitted, 

Marianne Disc 
Assistant Attorney General 
Attorney for the Critical Area Commission 
1804 West Street, Suite 100 
Annapolis, Maryland 21401 
(410) 260-3466 

Dated: September , 2008 





THIS STIPULATION CONSENTED 
AND AGREED TO BY: 

Jon A. Mueller 
Director of Litigation 
Chesapeake Bay Foundation, Inc. 
6 Herndon Avenue 
Annapolis, Maryland 21403 

Ann Fligsten 
Attorney for the Magothy River Association 
1337 Kinloch Circle 
Arnold, Maryland 21012 

Robert J. Fuoco 
105 Padfield Rd. 
Glen Burnie, Maryland 21061 

Warren Rich 
Rich and Henderson, P.C. 
P.O. Box 589 
Annapolis, Maryland 21404 

Sarah M. IIiff 
Assistant County Attorney 
Office of Law 
2660 Riva Road, 4th Floor 
Annapolis, MD 21401 
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OFFICE OF THE ATTORNEY GENERAL 

Critical Area Commission for the Chesapeake and Atlantic Coastal Bays 

1804 West Street, Suite 100 

Annapolis, Maryland 21401 
(410) 260-3466 

(410) 974-5338 (Fax) 

September 4, 2008 

for the 

MEMORANDUM 

TO: 

FROM: 

Gary Kuc 

Marianne E. Disf 

RE: Affidavit of Ren Serey - Gansler v. Bunting 

Enclosed is the affidavit of the custodian of Critical Area Commission records. Thanks. 





DOUGALS F. GANSLER, 
ATTORNEY GENERAL OF THE 

STATE OF MARYLAND, 

IN THE * 

Plaintiff, 

v. 

JOHN BUNTING, 

Defendant. 
* * 

* CIRCUIT COURT 

FOR 
* 

SOMERSET COUNTY 

* Case No. 19-C-08-012354 

* * * * * 

AFFIDAVIT OF REN SEREY 

1, REN SEREY, being over 18 years of age and competent to testify to the matters and 

facts set forth below, hereby swear and affirm that: 

1.1 am the Executive Director of the Critical Area Commission for the Chesapeake and 

Atlantic Coastal Bays. As the Executive Director, I am the official custodian of the records of 

the Commission. 

2. The letter dated June 6, 2008, from Margaret G. McHale, Chair of the Critical Area 

Commission, to Mr. Daniel Powell, County Administrator, Somerset County, attached to this 

Affidavit as Exhibit A, is a true and accurate copy of the original document in the files of the 

Critical Area Commission. 

I solemnly affirm under penalty of perjury that the foregoing statements are true. 

DATED: ^ ~ O P 



    



IN THE CIRCUIT COURT OF MARYLAND FOR 

ANNE ARUNDEL COUNTY 

MARGARET G. Me HALE, * CASE NO. C-l 19778 

Petitioner * 

v. * 

DCW DUTCHSHIP ISLAND LLC., * 

Respondents * 

REPLY MEMORANDUM OF PETITIONER MARGARET Me HALE. CHAIR. 

STATE OF MARYLAND CRITICAL AREA COMMISSION FOR THE 

CHESAPEAKE AND ATLANTIC COASTAL BAYS 

Margaret G. McHale, Chair, Critical Area Commission for the Chesapeake and Atlantic 

Coastal Bays (“Critical Area Commission” or “Commission”), by her attorneys, Douglas F. 

Gansler, Attorney General of Maryland, and Marianne E. Disc and Saundra K. Canedo, Assistant 

Attorneys General, hereby respectfully submits this Memorandum pursuant to Maryland Rule 7- 

207(a), in reply to the Memoranda of Anne Arundel County and DCW Dutchship Island, LLC 

(collectively, “the Respondents”). 

INTRODUCTION 

Chapter 119 of the 2008 Laws of Maryland, effective on July 1, 2008', imposes new 

requirements on applicants for “after the fact” Critical Area variances (i.e., a variance to legalize 

development activity performed in violation of the Critical Area program). The 2008 Law 

prohibits a Board of Appeals from issuing an “after the fact” Critical Area variance unless the 

local jurisdiction has completed its enforcement action for the violation, and unless the applicant 

1 All citations to Chapter 119 of the 2008 Laws of Maryland are to the official version of 

the Laws of Maryland, attached to this Memorandum as Exhibit 1. 
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has first performed mitigation for the violation to abate the impacts to the natural resources 

caused by the unlawful development activity. 2008 Laws of Maryland at 748. As of July 1, 

2008, the prohibition on granting an “after the fact” variance without full satisfaction of the 

conditions precedent applies to all cases involving “after the fact” variances, regardless of when 

the hearing was held, or when the development activity occurred. In land use and zoning cases, 

the Court of Appeals has ruled that courts must consider the case “based upon the law as it exists 

at the time the case is before us.” Layton v. Howard County Board of Appeals, 399 Md. 36, 922 

A.2d 576, 589 (2007). The question before this Court is purely one of law - and Chapter 119 of 

the 2008 Laws of Maryland requires reversal of the Decision of the Anne Arundel County Board 

of Appeals. 

ARGUMENT 

CHAPTER 119 OF THE 2008 LAWS OF MARYLAND REQUIRES REVERSAL OF 

THE BOARD OF APPEALS’ GRANT OF AFTER-THE-FACT VARIANCES. 

A. The Critical Area Law Requires Payment Of A Fine And Performance Of 

Mitigation For Violations As A Condition Precedent To The Issuance Of An 

After-the-Fact Variance. 

In its 2008 Session, recognizing the “ongoing, accelerating decline of the State’s water 

quality resources and the loss of valuable shoreline areas,” the General Assembly enacted the 

first comprehensive overhaul of the Critical Area Law in twenty-four years. Preamble to Chapter 

119, 2008 Laws of Maryland at 728. The “significant improvements” to the Law, including 

“the institution of more meaningful enforcement mechanisms,” became effective on July 1, 2008. 

2008 Laws of Maryland at 728, 772. Among the most important substantive changes wrought by 

Chapter 119 was an absolute prohibition on the issuance of a variance to legalize, “after-the 

fact,” a violation of the Critical Area Program unless two conditions precedent have been met: 
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(1) the local government has taken enforcement action, including assessment and collection of a 

monetary penalty; and (2) the applicant for the variance has prepared a restoration or mitigation 

planting plan for the impacts to natural resources, and has implemented the plan. Ch. 119, 2008 

Laws at 748-750. 

In the case before this Court, Respondents readily acknowledge that DCW Dutchship and 

its owner, Daryl Wagner (collectively “DCWD”), constructed a house, lighthouse, pool, and 

other impervious surfaces on Little Island, in the Critical Area Buffer, without obtaining any 

permits or variances.2 The Anne Arundel County Board of Appeals (“Board”) granted after-the- 

fact variances for the illegally-constructed house, lighthouse, and additional impervious 

structures to remain in the 100-foot Critical Area Buffer, even while recognizing that “Mr. 

Wagner openly and knowingly violated the laws” by building without the required County 

approvals. Board Opinion (“Mem. Op.”) at 19. It is undisputed that DCWD has neither paid a 

fine, nor performed abatement and mitigation for the impacts to the natural resources on Little 

Island. 

Under Chapter 119 of the 2008 Laws, satisfaction of all fines and performance of 

mitigation for the violations of the Critical Area Law “shall be a condition precedent to the 

issuance of any permit, approval, variance, or special exception for the affected property.” 2008 

Laws of Maryland at 747. Because DCWD has not satisfied the requirements of Chapter 119, 

any after-the fact variance purporting to legalize the violations is null and void. “In land use 

and zoning cases, the law shall be applied as it is in effect at the time of argument.” Layton v. 

Howard County Board of Appeals, 399 Md. 36, 922 A. 2d 576, 593 (2007). 

In reviewing the Board’s grant of variances to DCWD, this Court owes no deference to a 

decision that is based on an error of law. Ad+ Soil, Inc. v. County Comm ’rs of Queen Anne's 

2County Memorandum of Law at 2, 6, 7, 28; DCW Memorandum of Law at 6, 7. 
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County, 307 Md. 307, 338 (1986). Although the Anne Arundel Board decided the instant case 

under the law in effect in 2006, this Court must conduct judicial review of the Board’s decision 

under the law in effect as of today. That is, the Court must retrospectively apply the changed 

Critical Area Law, and, under that changed Law, the variances cannot be affirmed. Because 

Chapter 119 imposes requirements that neither DCWD nor the Board has met, the variances are 

void as a matter of law and accordingly, the Board’s Decision must be reversed. 

Chapter 119 made dramatic and substantive changes to the Critical Area law, and in 

particular, to the law governing Critical Area violations and variances. Moreover, the General 

Assembly required all local Critical Area jurisdictions to apply the provisions of State law, 

“[njotwithstanding any provision in a local law or ordinance, or the lack of a provision in a local 

law or ordinance.” 2008 Laws at 743. Thus, “all of the requirements of this subtitle [subtitle 18, 

Title 8, Natural Resources Article] shall apply to, and be applied by, a local jurisdiction as 

minimum standards” of its Critical Area Program. 2008 Laws at 743. As of July 1, 2008, Anne 

Arundel County and all other Critical Area counties and municipalities were obligated to apply 

the State standards set forth in Chapter 119 to lands and development activities in the entire 

Critical Area. 

The General Assembly foreclosed any debate about what constitutes a “violation” of the 

Critical Area Law: “A development activity commenced without a required permit, approval, 

variance, or special exception is a violation of this subtitle.” 2008 Laws at 750. In the case 

before this Court, there is no question about whether the clearing, grading, and construction 

activities conducted by DCWD on Little Island were, and are, “violations” of the Critical Area 

law. Even the Board of Appeals acknowledged this fact. Mem. Op. at 19, 38. What has 

changed is that the General Assembly put an end to the perceived incentive to “build now and 

ask forgiveness later” - i.e., to forego the normal process of seeking permits/variances before 

development, while counting on the local Boards of Appeal to forgive the transgression by 
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awarding “after the fact” variances. Often, the person who first violated the Law escaped 

“punishment” completely, because, by obtaining a variance, the violator had “legalized” his 

activity. Fines, mitigation, and other enforcement actions either were never initiated, or were 

abandoned after the property owner obtained his variance. This, the Legislature decided, had to 

stop. 

Effective July 1, 2008, a local jurisdiction “may not accept an application for a variance 

to legalize a violation of this subtitle [Nat. Res. Title 8, Subtitle 18] including an unpermitted 

structure or development activity, unless the local jurisdiction first issues a notice of violation, 

including assessment of an administrative or civil penalty, for the violation.” 2008 Laws at 750. 

Each person, including contractors, property owners, “or any other person who committed, 

assisted, authorized, or participated in the violation” is subject to fines of up to $10,000 per 

offense, per day. 2008 Laws at 746.3 Only after enforcement action has occurred, may the local 

jurisdiction accept an application for an “after the fact” variance. Although an after-the-fact 

variance application may be processed while enforcement action is pending, the local 

jurisdiction may not issue any approval, including a permit, variance, or special exception, 

unless the person seeking the approval has: 

fully paid all administrative, civil, and criminal penalties imposed 

under paragraph (1)(III)15 of this subsection; 

prepared a restoration or mitigation plan, approved by the local jurisdiction, to 

abate impacts to water quality or natural resources as a result of the violation; and 

performed the abatement measures in the approved plan in accordance with the 

critical area program. 

3 “Each violation of this subtitle or of a regulation, rule, order, program, or other 

requirement adopted under the authority of this subtitle constitutes a separate offense; 

Each calendar day that a violation continues constitutes a separate offense; 

For each offense, a person shall be subject to separate fines, orders, sanctions, and 

other penalties. ...” Ch. 119, 2008 Laws at 747. 
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2008 Laws at 748. 

Thus, in order for this Court to affirm the variances issued to DCWD, the applicant 

would have had to satisfy its mitigation obligation for the Critical Area violations admittedly 

committed on Little Island. The 2008 Law expressly makes “satisfaction of all conditions 

specified [as quoted immediately above] a condition precedent to the issuance of any permit, 

approval, variance, or special exception for the affected property.” 2008 Laws at 747 (italics 

added). Thus, only after enforcement action is taken, the violation is abated, and mitigation 

planting is completed, may a permit, approval, or variance be issued. 

The Anne Arundel Board of Appeals stated that “decisions regarding punishment are not 

within the purview of this Board of Appeals.” Mem. Op. at 6-7. In the 2008 Session, the 

General Assembly addressed that issue, and made emphatic, definite, and mandatory “decisions 

regarding punishment” for Critical Area violations. As of July 1, 2008, all violations of the 

Critical Area law must be treated as violations, and abated, before a Board of Appeals may grant 

a variance to the violator/applicant. As set forth more fully below, the provisions of the 2008 

Law, including provisions affecting enforcement and variances, apply to all pending cases, 

regardless of when the development activity occurred, or when the variance case was heard by 

the Board. Because enforcement action against DCWD was not completed, and DCWD neither 

abated its ongoing violations, nor performed mitigation planting, the variances cannot be 

affirmed. 

B. The 2008 Law Applies To This Case, And Requires This Court To Reverse 

The Decision Of The Board Of Appeals. 

Addressing, “in a land use or zoning context,” the question of “the retrospective 

applicability of a related statutory law which is amended during the course of litigation,” the 

Court of Appeals held in 2007 that the new law must be retrospectively applied. Layton v. 
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Howard County Board of Appeals, 399 Md. 36, 922 A.2d 576 (2007). This is true, regardless of 

whether the new law works to the benefit of, or the detriment of, the person seeking application 

of the new law. The Layton Court framed the issue as: ‘“Whether one who challenges a decision 

of a zoning board may have, as Petitioners here seek, (a) the benefit of a legislated change in the 

basis of a decision of the zoning board and (b) demand application on judicial appeal of the ‘new 

law’?’” 922 A.2d at 577. The Court answered both questions in the affirmative. 

In Layton, the Petitioners operated an animal sanctuary for monkeys and other primates, 

and a wildlife rehabilitation center. They applied for a special exception for the primate 

sanctuary, but the Howard County Board of Appeals denied the special exception, finding that a 

primate sanctuary was not a permitted use under the County Code and Zoning Regulations. The 

operators appealed, but prior to the hearing in circuit court, the County amended the pertinent 

provisions of the Code to define an “animal sanctuary” for wild or exotic animals, and to provide 

an exemption from County permits for an “animal sanctuary” that meets all state and federal 

licensing and permitting requirements. 922 A.2d at 581. The circuit court rejected the argument 

that the county code amendment should be retrospectively applied to the special exception 

application, so that the primate sanctuary would effectively be exempt from regulation. The 

Court of Special Appeals affirmed the circuit court, holding that the amendment to the county 

zoning law operated only prospectively. 171 Md. App. 137 (2006). The Court of Appeals 

reversed. 

In reversing the Court of Special Appeals, the Court of Appeals framed the question as 

“purely one of law- whether the Circuit Court should have retrospectively applied (or remanded 

the case for the Board to consider) the changed Code.” Layton, 922 A.2d at 584. Ever since 

Yorkdale Corp. v. Powell, the Court of Appeals has maintained, for land use and zoning cases, 

an exception to the general rule that statutes are presumed to operated prospectively. Yorkdale, 

237 Md. 121, 205 A.2d 269 (1964), discussed in Layton, 922 A. 2d at 585. The Layton Court 
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explained that, “Yorkdale, as an exception to the general rule, provides for the retrospective 

application of changes to statutes that impact land use issues made during the course of litigation 

in land use and zoning cases.” Layton, id. Even if the “new law” requires reversal of a 

‘judgment rightful when rendered by the court below’, an appellate court is bound to decide a 

case according to existing laws. Layton, at 586, quoting Woman's Club v. State Tax Comm V, 

195 Md. 16, 19(1950). 

In land use and zoning matters, application of the changed statute is required, even for an 

applicant who has been successful before the zoning authorities, as long as the applicant has not 

acquired a vested right. In the case before this Court, DCWD has not obtained a ‘vested right’ to 

its after-the-fact variances. 

In instances where there is ongoing litigation, there is no different 

‘rule of vested right’ for special exceptions and the like. Until all 

necessary approvals, including all final court approvals, are 

obtained, nothing can vest or even begin to vest. Additionally, 

even after final court approval is reached, additional actions must 

sometimes be taken in order for rights to vest. 

Powell v. Calvert County, 368 Md. 400, 407-408 (2002). In Powell, a landowner obtained a 

special exception for outdoor storage of excavating materials. While the case was on appeal, the 

applicable zoning ordinance was amended to disallow outdoor storage of excavating material. 

On remand to the Zoning Board, the Board granted the landowner’s application for a second 

time, applying the law as it existed at the time of the original application, and not applying the 

new ordinance. On a second appeal, the Court of Appeals rejected the argument that the 

landowner had established a vested right to the special exception under the former ordinance. 

“‘One who has been successful before the zoning authorities and the circuit court does not 

acquire a vested or substantive right which may not be wiped out by legislation which takes 

effect during the pendency in this Court of the appeal.’” Layton, 922 A. 2d at 595, quoting 
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Powell, 368 Md. at 413, and Yorkdale, 237 Md. at 126. 

Elaborating on the rule set forth in Yorkdale, the Layton Court said: 

[N]ot only does it [Yorkdale] stand for the proposition elucidated in Powell, that 

approval pending ongoing litigation does not create a vested right, but also for the 

rule that we reiterate today, that in the case of land use and zoning issues, 

appellate courts generally are bound to apply the law (whatever its source) relating 

to those issues as it exists at the time of their decision. 

Layton, 922 A.2d at 596. The Court addressed the argument that Howard County’s Animal 

Control law is not part of the zoning ordinance, and that accordingly the cases arising under 

“zoning” law were not precedential. In rejecting that narrow reading of Yorkdale, the Court of 

Appeals said: 

The zoning law, however, impliedly incorporates those relevant provisions of the 

Animal Control Law. The Animal Control Law was applied by the Board in 

making its land use determination as to whether Frisky’s was entitled to a special 

exception under the zoning ordinance. It was applied in a land use context. 

Therefore, it was a determinative provision in a zoning context, and we will apply 

it retrospectively under Yorkdale. On remand, the Board shall apply the current 

law. 

Layton, id. 

In the present case, the Anne Arundel Board obviously applied the County’s and the 

State’s Critical Area law throughout its decision. See, e.g. Mem. Op. at 30-42, containing 

numerous citations to State and County Critical Area law. The Board’s decision as to whether 

DCWD was entitled to a variance is a “land use or zoning decision.” Certainly, the Critical Area 

Law and standards were “determinative” provisions in a “zoning context” in the Board’s 

consideration and decision on DCWD’s variance application. Under the unequivocal direction of 

Layton, this Court, in reviewing the Board of Appeals, must apply the provisions of Chapter 119 

of the 2008 Laws of Maryland. Application of Chapter 119 mandates reversal of the Board’s 

Decision. 
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CONCLUSION 

The Critical Area Commission is charged by the General Assembly to ensure that local 

governments’ Critical Area programs, including zoning boards’ granting of variance requests, are 

implemented in a “consistent and uniform manner subject to State criteria and oversight.” 

Annotated Code of Maryland, NR §8-1801(b)(2). The General Assembly strengthened the 

Critical Area program in 2008, by enacting Chapter 119 of the 2008 Laws. For the reasons and 

authorities cited in this Memorandum, Chair McHale maintains that Chapter 119 of the 2008 

Laws of Maryland requires reversal of the Decision of the Board of Appeals. 

Respectfully submitted, 

DOUGLAS F. GANSLER, 

ATTORNEY GENERAL OF MARYLAND 

[ictlA (LSI 
Marianne E. Disc 

iinrlrc* • Saundra K. Canedo 

Assistant Attorneys General 

Critical Area Commission for the Chesapeake and 

Atlantic Coastal Bays 

1804 West Street, Ste. 100 

Annapolis, MD 21401 

(410) 260-3466 

Dated: September 25, 2008 

10 



UNITED STATES 
POSTAL SERVICE* Certificate Of Mailin 

This Certificate of Mailing provides evidence that mail has been presented to USPS® for mallini This forrnjnay be used for domestic and mtemationf — s formmay be used fordoi mationa^wjL 

^ SVe 

v) <\T^3L^ 

Si 

ffl I> cz 
I>“0 z to 3 roi>“D* OfS)—"D3> ccn-tiO—'~o z* of—oo -H to O to -H 00 • I> 3 CD a m 

PS Form 3817, April 2007 PSN 7530-02-000-9065 





PS Form 3817, April 2007 PSN 7530-02-000-9065 





UNITED STATES 
POSTAL SERVICE* Certificate Of Mailing 

This Certificate of Mailing provides evidence that mail has been presented to USPS® for mailing This form may be used for domestic^nd international 

VW ufer set- S-Vr 

'2^(oOr^JcJ‘ . . 

PS Form 3817, April 2007 PSN 7530-02-000-9065 



. •; i • • .) . ■ 

j* 
. ’v <. 

J. 



UNITED STATES 
POSTAL SERVICE • Certificate Of Mailing 

This Certificate of Mailing provides evidence that mail has been presented to USPS® for mailing This form may be used for domestic and international mail 
From-..CK-fe)-^ 

^ iQ6 



. , 

  



UNITED STATES 
POSTAL SERVICE* Certificate Of Mailing 

This Certificate of Mailing provides evidence that mail has been presented to USPS® for mailing This form may be used for domestic and rtemational mail 

PS Form 3817, April 2007 PSN 7530-02-000-9065 





CERTIFICATE OF SERVICE 

I hereby certify that, on this 25th day of September, 2008,1 mailed a copy of the foregoing 

Reply Memorandum of Law, by U.S. mail, postage prepaid, to the following five persons: 

Robert J. Fuoco, Esquire 

105 Padfield Road 

Glen Bumie, Maryland 21061 

Warren Rich, Esquire 

Rich and Henderson, P.C. 

P.O. Box 589 

Annapolis, Maryland 21404 

Sarah M. Iliff, Esquire 

Senior Assistant County Attorney 

Anne Arundel County Office of Law 

2660 Riva Road, 4th Floor 

Annapolis, Maryland 21401 

Jon A. Mueller, Esquire 

Director of Litigation 

Chesapeake Bay Foundation, Inc. 

6 Herndon Avenue 

Annapolis, Maryland 21403 

Ann Fligsten, Esquire 

Attorney for Magothy River Association 

1337 Kinloch Circle 

Arnold, Maryland 21012 

Marianne E. Disc 

11 



9Z/Z2 

Ullii 
if I; ill rs B ^ G. ^ |PWa.g-„g- 
^ S S-B 

3' a s-« “ S’ 

s- a 

SL O 

- ■ *a E 5 

HIrlllrll 
^aifc-sL-S. 
I i:l-^ SI ; S 

B' E, E' S' S" ? 'S ^ 

iNii-il 

a.B 

E S 

_ ® H B ky » 
^^4 ,s 5"^ 
£ ■o |-1 “a 
" S a a ? a _ < 3-3 X « □ &S P 

e.r 5 ^ SL 

'4 > S a ^ 
5 Cft r- * £ 3- 

SH^'SS- 
,. 15 3 H- =■ s ^ -2 - 

i: fs ? 

I ^s f ? 
I o ^ ^ O S' s g 
i. I s I, ^ 

sfistr 
nr8 

39tfd N39 A3Na0ilV 30 330 ait’ 

& * 

•3 - 

U 

9S:EI 8002/01,30 



Cii. ill} 2D0K Laws of Haiyland 

citcumsUnoes; - 

i^rT^rr1'1 ”M" ""ii,ui ^ „f certein standards under certain creun,stances; requmng the Critical Area 

am T"*'!1 ° 50nilll,er oyrta,li ,ar,ors when reviernug certain map amendments or rafinementa; prohib,ting lot coverage in the buffer ,n excess of « 
certam amount, except under certain circumstances, apeciiying Uie applicability 
Of cerUin bm.tnhom tn the extent ,rf lot coverage, with certain exceptions and 
EubiecLtCLujettajri consicittma. rc-quinng the csiabhshment of a certain buffer 

“r,aLn aW*’ aud ■',,lo*r,nB fcr certain reductions under certain circumstances; requiring that certain erosion protect»ns consist of 
onstructural shoreline stabilization measures, except under certain 

rr-- gitampg at Qwvtlilflnt W the Kn^onmeli'l Ip adopt pertain 
m W*1Vtr PI°rft^; autho^g a local authority to 

certiTn enter 8 Cert,U,, pn,perty for purposes and under certain circumstances; requiring a Icxial authority to taie cercain actions under 

*elaf*A 10 Certain vnolauOM: aothonxing the Chairman of 
brtnr Tertai i nin,,?0n ^ <*rt*lU a-‘>' remedies and bring certain action* under oartaio circumstances; requiring that certain 
criminal proeecuhons and suits for evil penalties be instituted xrithui a certain 
time, modifying the mitiai planning areas for the detonnmaLion of ih» 
Olmsnpeake Bay Critical Area and Atlantic Coastal Bays Critical Area by the 

ZLlLZ , T' prUV,d‘^ for lbe P^sp“ration, distribution, review Btinement. formal adoption, and periodic update clV^rW.ms,, certain maos 

1 ^ffeaonrces_ta. notify the Ocnartmenl nf ■ •—5.a vs_vQ£yir;ewegpriling the date_.of. completion of a certain m apnine 
BSSlfiCt, c an lying the applicability of certain pronsious of law sperifVmg 
certain legislative findings; defining certain terms; requiring certrin loca! 
tunsdictinns to report to the Cntical Area Comnummm by a certain date 
regarding eertan, procedures; prvhibiting 

Sbiec^oa^U1'1’ th'1 eff!Ct,Ve <la‘e °f 3 “rta“ Provision of this 
n»d lanh, ro a R and Orally rolaimg to the Chesapeake and Atlantic Coastal Bays Critical Area Protection Program 

BY repealing and reenacting, without amendments, 
Articla - Business Regulation 
Section 8-101(a) 
Annotated Code ot Maryland 
(2004 Rep lace mem Volume and 2007 Supplement) 

BY repealing and reenacting, with amendments. 
Article - Business Regulation 
Section ,lA dOHiaha-iOltgl and 8 -311(a) 
Annotated Code of Maryland 

- 726- 

Martin O’Malley, Governor Ch. 11! 

(2004 Replacement Volume and 2007 Supplement) 

BY' adding lo 
Article — Business Regulation 
Section 8-606 
Annotated Code of Maryland 
(2004 Replacement Volume and 2007 Supplement) 

Blrepeaimg 
Article - Natural KeJOarena 

rxnrx l n ro/1 Porlo of Marvlar>f4 
72005 Rcplacament Volume and 2Q0J Snpolcmciltl 

BY'repealing and reenacting, with amendments, 
Article - Natural Resources 
Section 8-1801, 8 t80a(n)il 5) ihrongMia) 6 1802(3)113) through (231. 8-1806, 

8-1807(a) and (b), 8-1808(c), (d), and (e), 8-180S.l(c) and (e)(2)<i). 
8-1808.3, 8-WWtHbband bOW 8-18<l9(ol(l). 8-181 l(hX2), 8-1815(a). and 
8-1815.1(b) 

Annotated Code of Maryland 
(2007 Replacement Volume) 

BY' repealing and reenacting, without amendments, 
Article - Natural Resources 
Section 8-1802(a)(l) 
Annotated Code of Maryland 
(2007 Replacement Volume) 

BY' adding to 
Article - Natural Resources 
Section 8-1802(8X16), 8-1808.10, and 8-1808 11 
Annotated Code or Maryland 
(2007 Replacement Volume) 

Preamble 

WHEREAS, following extensive research and the issuance of a report by the 
United States Environmental Protection Agency that clearly demonstrated an 
alarming extent of degradation of the Chesapeake Bay, in significant part because of 
prominent land use and growth patterns, the Critical Area Commission was created m 
1084 in order to preserve and restore water quality in the State, to mmntuia valued 
wildlife habitat, and to accommodate inevitable growth, and these same legislative 
concerns were addressed in 2002 when the protections of the Critical Area Program 
were expanded to include the Atlantic Coastal Bays; and 
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pwejXjBjY J° smc-x 8007, 
sir 'in 

:1 
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ftiiU 2j repealed unsatistjed arbitrautin awards lq favor of 
consumers against the applicant or registered home builder .based on mcQmpkte or 
substandarrl work: or 

or knowing omissiop j of material lacta related to home building cantracls; 

lfn)l 1M had a wniiar registration or license denied, suspended, ur 
revoked in another slate or jurisdictiop: fori 

ffl2>1 (XII) had the renewal of » ainiilar repiatrntinn or license donieil 
foranv cause other than fail we co pay a renewal fee: OR 

(SHI) IN THE CHES/VPl!h\KE ■•VNT) ATLANTIC COASTAL BAYS 
f'KITICAL,rVREA. AS DEFINED UNDER S 8-1802 OF THE NATURAL RESOURCES 
ARTICLE. FAILED TO COMPLY WITH 

THE TERMS OF A STATE OR LOCAL PERMIT. 

Martin O’Malley.Governor 

'W' 

- i 

(2) Home improvement includes 

„ the <*- *"“■ ' 
fien, porch, or swim nun g pool, 

.... . CHORE EROSION CONTROL PROJECT, AS OE 

UNDER § 8-1001 or THE NATURAL KESOURCRS ARTICIJL TOR A RES1D 
PROTERTV; 

/mi onnnectinn lustaUation. or replacement, in U»e built 
..... js!ir«sa, - »««•"■»' «* “ “ * 

exposed ooueohoW plumhreg h™* 

|(tii)] (IV) installation, u. the buUdm* or structure, 
awrung, fire alarm, or storm window; land) 

lfw)J (V) work done on UHfiv.dual enndonumum unitsH* 

(Ioaetaf AKfa-^*T^ 

(3) "Home improvement' does not include: 

(i) construction of a new home; 

(ii) work dune to comply with a guarantee of compleUo 
new building project, 

(iii) connection, 1^. 
easUng exposed plumbing lines that rmpures alteration the p 

o ■n 

H o n 

application of the materials; 

<7> m 
z 

(v) 
single-family units; OR 

(vi) 

work done or apartment buddings that mn.ain four . 

work dona on the commonly owned areas af enndoni. 

• 731 - TJ 
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tvg TYJgvoD au^VTxvYtRV^ra^Jvsaho am nJ HU 

—-aqf-u, ^inpuob-fjgSnSmTo uonaaiiaau j.l 
ro pnEJi auk jo Xiim3 pimoj y] TO 

iinmxidwoo 
rasvTv^nf.iao 

Bo^5565 

S' 'aEoaSq 

JSdsTisTJiJBjFottaia^ io S^OaSi k|l 
;|S>j }3a3E3 331} pasuaaTi ADR 10 3Buajl| 

trajginvfeurfnaTBiJB ri m T®> 

saainosay ]FAn}e»j a|Ofi-»V 

•iNawawmba^ Tvoa'i 

anxo uo ‘uvid ascAOMJJV ‘mvi tyoo-i ho sttvis ^ 

SO ‘-JUv'SKaAOUdHil SKOH HOrf OSnSSI TYAO'SddV 
o ‘asKaon ‘i-nvaad ivoo-i ao axvis v jo sworaJ. shx (i) 

:hjxw AadKOD ox snva ‘v3mv avoixiaa sax ni 'ouav soxox's.lk’oo 
s;v do koissiwhod 3hx AdU.OK itvhs ‘a'Diiuv saDHOOfiay ivanxvN aii 
o HI a uiiaos ‘e 3tj.il a-dcmn aaHenavisa by ‘savh tyxbyoo d xmytxv 
nv axvjwvsaHO anx aoa moisshwioq vaav TvotiiaD ™A 

ffiaixavsaaanosaH 'mmxvKaHXdO zo8l-« 5 aaown 
axvNioisaa oninysiv jux syh ..vaav tvoixih;),, ‘koixths smx ni (v) 

■90S-8 

o jwxivaaiobaa tvostt aanio 

^ o ‘nvt<i oaAoaddV k’v ‘aut tyoot ao axvxs an'" 00 

ao Jj^aKaAoadKi :«voh aoa aanssi iVAoadxv 
in o ‘asKaon ‘xut>ia.r iyjot aa axvxs v ao sitanx 3nx (0 

^ :h.i.[.Yl ATdKOa OX SlfYd ‘TlOIXaV 

00 aowiossm TvanxvN aiix so zobi-h § aaoNti amidaci f5v ‘vaav ivaixray 
Q Avg TX'XSVOO OIXKY1XV OA'V aaV3dYS3H0 3HX ni (f / 

HO lupn mm lapnn paqdope noqpfnaaj e saqirioiA (€l) 

joujaAog ‘Xai(B.r{,0 unJCK 

CN 
O 

r- o rqo 

[jo] apq mm ajRjotA 04 s^duiaqje (g^) 

'ano stqt sin«ioiA (rr) 

niiiirii a^afdtnoaui JO ‘ajenbapvui'a>JI[Utruu>jjoa\im as jo ajumiajojasd 
atp Xq DAioqs SB ‘aouagadnioD STpE] jopBunojqny jo icqOEnaoa o «n (gx) 

JquoAV ion jnre '9uquj jrpajB ‘S’apipqEq 
. 'e|8SSB XBpi 01 uoiiiqaj m ssantenq eiji jo azt? pire adooe popaoqnr aqi do paesq 

'Ajaa.ApjK (Kiaacuy uoqs o) sircj xopEJinoaqns .to iiittriitico e sv (g) 

'ptiE-ij on KsaESns (9) 

.'lirnooae ae (1) 

-‘s-pBjqutti xuotnaAOjdnn antoq uuqpiad oj sjrej xxsjfo (g) 

isa jLAjaE jnetnBA&rdtm amoq ui aSsSna (tj aasnaaq 10 xoKnfdds oq j jo aoi-jujiiijonb 
pDV osenig aqq 01 |)a]E[aj Xjjaa.iTp sr loqi jouoaurapsnu (n) 

.xo 'Xuojaj (t) 

jo papiADoa si ‘ajeis Xus jo xo sajcis pai^O s9l J° SMCI oqi jrapun («) 

'ayinqns siqi Xq paxinbax noiiviniuexa uo ssed oi spiEj (p) 

.’amjaaq r. JOJ uuquaqddu uninoqii 
apijqns srqi iq paxinbaa iionHonJojni noisvimmoj aqi oai3 u'j s|nq (g) 

:»!raaoq c so so A[6Aq<feaap jo XjjcajiqmHxj (g) 

uokjbu jaqjouc JOJ jo aasuaai) jo iirBDqddo aqi jqj 
asnaary or onqqo 01 sidraane xo suiBiqo XyaAijdaaap 10 XpnayupTiBjy ([) 

laazaaarj xo lusaqdde 
aqi jo [aunosxad inatnoSHUvoi aqq xo aosnaoq xo itieaqdde aqi jt asnaaq e ajOABJ 
xo paodsitB xo ‘aasuaaq 0 pusnrudaj ‘jirBoqddc 00 01 aousaq b Xuap Xeai umssiuuimj 
aq; ‘a()iiqns srqi jo 5x5-9 § jo suoisiAoxd anixuaq oqj oj laarqng (*) 

TIK-B 

[Xixatlojd [Eijoapcsaj b xqj 'apqxy saoxnosajx ixxiiacpi 
aqi JO IO01-9 $ 111 patrgap SB TODfiud yoxincxi aoisoxa axoqe 0 (iia) 

poBj/CxBjq jo SMtiq 90#^ Cl! MO 
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UCEiNgK. OR AfPROVAI,: OR ^EBMS. Of ^ STATE. OK LOCA^_ I'F.KMIT. 

QRJ3HIERj4:cal RK0mtrM„'^jST4TP W »^CAfc M>y. AH approved pi.am, 

fiscABTiaa^Q^/^^s£?r^sm ^u^tiky the 

8-iaoi. 

t oe Ueneral Aasambly finds and declares ehat: 

,7^ Bays ,M 
FHEIR HKWTY, THEIR ECOLOGIC4I V11 itt ° 1 * Sta*e tiie na^ony AND 

“««-«■««» ™ s.^sr' euo',om": ju- 

»»S£a,« r:^“r— '"‘i’’ ,’iR1W«| ,Ull.V riK nUFKB 
Wfiere humir aclivity can have a particolarJy i^raeJ6 a0* tlUB estuaj',oe 

quality and natural habitats; J ' ,ate !,nI, adv«Ise tmi'act on waLer 

coutmuin? demands without 'f^u!!'i waTatmo^ a‘1;aCBnt lands to ^‘hstand 
kahitats in limited; K ,on 0 quality and natural 

.k. 
aurfacesj AN INCREASE IN UYT COVERAGE is ^ ] addl“o» «f ituperYioiiB 
of this subtitle, be™ these ^ ^ ^^,0 
unmedwte and a long-term nature to the Che/an T* ‘lf !>«h an 
t*«3 it is necessary wherever posaib^.o ™ ^ AthntK Bafa- 
landward from the mean high water line „f “ b'lfr'er cf at foast 100 feet 
^«nd.,; 8 ^ <'r tributary streams, and Hdal 

productivity of a,e wa^er^tfe Ch^peX that thE ,luailtf And 

to the cum,dative eOects of human act,vitv i!fd.ltS trilm,:anes b:lve (1«<-'>i«ied due 
pollutants, nutrients, aud tones m the Bay Svftl H a”?611 'ncre^d ^oh of 
isnd uses SUch a« forestland and agncuiturS land ^the Bayt^n" 

- 73d - 

Martin O’Malley, Governor 

(6) Those portions of the Chesapeake and the Atlantic Coastr cs 
and their tributaries within Maryland are particularly stressed by the com 
population growth and development activity concentrated in 
Baltimore—Washington metropolitan corridor and along die Atlantic Coast; e-1 

(jJ 

(7) The quality of hie for the citizens of Maryland is enhanced tl ^ 
the restoration of the quality and productivity of the waters of the Chesapeake e 
AUancic Coastal Bays, and their tributaries; 

4S 
(8) The restoration of the Chesapeake and the Atlantic Coasts £a 

<md their Irihnteries is denemleor m nort on mimmiv.me further edveree <rnr, 
the water quality and natural habitats ef the shoreline and adjacent 
particularly in the buffer; 

(9) The cumulative unpucl of current development and of ea< 
development activity in the buffer is inimical to these purposes, AND 
THEREFORE IMPERATIVE THAT STATE LAW Bfr-SOFFIOIENf -TO PR 
IRRF.PI.ACEABI.E STATE BUFFER RFSOURCF-S FROM UNPERM1TTRD ACT 
and 

(10) There is a critical and substantial State interest for the he 
current and future generstions in fostering more sensitive development [activit 
MORE EFFECTIVE ENFORCEMENT in a consistent and uniform manner 
shoreline areas of the Chesapeake and the Atlantic Coastal Bays and thuir trib 
so as to minimize damage to water quality and natural habitats 

ft>) It is the purpose of the General Assembly in enacting this -subtitle: 

(1) To establish a Resource Protection Program for the Cites 
and the Atlantic Coastal Bays and their tributaries by fostering more se 
development activity for certain shoreline areas so as to minimize damage tc 
quality and natural habitats, and 

(2) To implement, the Resource Protection Program on a coop 
basis between the State and affected local governments, with local goveri 
establishing and implementing their programs in a consistent and uniform r 
subject to State AND LOCAL LEADERSHIP, [criteria] CRITERIA, and oversight 

8-1S02. 

(a) (1) In this subtitle the following words have the meanings indici 

031 (11 “Intensely developed area” means an area 
LEAST 20 ACRES OR THE ENTIRE UPLAND PORTION OF TUE CRITICAL 
WITHIN A MUNICIPAL CORPORATION. WHICHEVER IS LESS, WHERE: 

- 735 - 
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oZ WuiftrMnw ox sjro ilum wsa v 't- 

»O ‘AVMELLYd HDTrm UOOM V 

z ■ —— - 
Y«cx3 no aadaaa 3H.r. 

««TaaiJ^ar.YJuSJ ao xxiNimrioo 
ivhx ‘a?«mivxs v oNiorviONi 'SatiUMi 
AY/ttSTVM V T 

u :aaEoo3 arunoa v ilua^ (laionHieNoo Naaa iok svn j.vhx umim 
^ >a T KYHX SS3T SI XVHA TIYM HO HOKaX V ' I o 

ranmOKTanmowi xon saoci ..aovaslaou xoTn (hi) 

o goaa WJffvsmm-nti ho avmhiyxk v"ah akod'ia'it hh homo oici'jkvuuji.io 
l. H-tAtftttR'i——oairaAafiiJiK\1P- ‘avmh ia'ak '' s'1 oMGfwifl 

axH-jiiMOX -awuHWOt^—kiaiannoo HO aaaaAOO 
ciKaoiir) ■H'xo.t hiu saamoNi ^hovhhaoo jxn„ (n) 

•’[YIHH.LVIV' aaVKKVW ANY«a«rW) 

'jawaxv? yijfvawHad ‘SSfAVd v ‘oNisoaa S'lavzmvsJM ‘Trans ‘TJno.ls 
ho ‘hhaa-j v hiiaa craHSAao 'Z 

HO -AYAMIYOH HO ‘IVWSTYM ‘AYMaAIHQ ‘YaHY OKlHHVd ‘aHnJOflHIS 
iaoov ‘anajonHis v ah aawnooo "T 

:gl XVHX THOHYd HO XOrI TVlOi 

lovjjsiaoHad am skysw „30yh3aoo xox, (i) (mT (i’f) 

-i [^uqa^-re bmv pruiup sAiiH TBifSograriOBriv am i» b^y *■»« 
es»q^) di^f jo ^jwiI auu q.»ii|A\ m •«j9moci antnor 
rirto i? 1<5 A5un05 ? snrS5ra ..ootjaipsunf 

prtfe StifuUui<IT|l<A uotjwodJiw 
tssst: (si) ram 

^ •MOixoasHfis sim 

^ taiUTTaKV sShdv oz kyIu ssfla sr iyhj, T 

OQ 
g ’sTtfaao HO -HHXYM a)vjn»s ‘tiK\^^anvB^s3H6a •aNvrxaM ‘aHyf 
^ nfioraOv ah iraxvMlIvoo ion si xyhx £ 

JOU43AO«) •Aan^tv.o UIMBIV 

^KaxsAs hsmsho HSj.vMrnwn.i v hjjav t 

   i3}friV Haj slivn ok’iTihaui unoa ox an saaov a.\ia Had xTSh onitTSavci 

tySHv my saafiTOKT „YaHv jA’sivdO'iaAainialrwil^ (nj 

    U3niV,Ht! HO nHH^WATmuJVlSaJIS 
HSaff XON STYH aaoNna .io Axm^nD'mL aHaHM: ‘I 

-T-     (LW :.I.\TnHYIl tyiviat cinv lyynxvM jo svanv SMrvA.von aK\~sMn Aj.fsRaxK'i 
axYHaaoK H5 AAor ki oadoTaAac si ,ivnx 1 

:v3HY nv siTvaw i.vniY JA'aro.roTaAaoliaXimx, (I) (5ij 

laijjsip so BajgTtioi^BAjaWDTn if[> jo oaxe itfSHiHajAAap psjnmps 
sg tlOIEETlgtDog a>o^q pajilftpp PUa^txi acri l([lM ~ • ’ E;ln! PSQ(>laAar •»“!*““wmj 041 »«j pa^uupo vua>|tx) aqj ijjtM Mng{>j<mr~Tir(;aiy- fenniJJ EABg [B^seo^ 5nmH?V in eAIy TSjj TtyrSHfeOK) 

_ ^ SilOZ I AHVnNYP 3HOJ3g U3HH/I0OO .LVHX .MOIJOaTmoTT ONIdJVlV 

oaxmri no vaHv^toMVAHafiNoo ajiinosaii v ivohj SoTinlasraor rvoor 
v ah aaj.VfioisaaaH vnihvw avioH5nvwo3^F T; 

        HO SHOVHaj 
S1IN0 ONfTT3M(I aaHHXUVHX SHOIV JO AXISMatl Swisnon v HllM SltaxSAS 
SaSias onv aaxvAi onmu hj.ia\ Nrauv nV t 

xsrai xv ao AAisSafr 

:s-aumoNj„vHHv craao'liiAaa athsn3xki„ (n) 

I'UIOY add SXINll ONITIMAva HIUW 
*T 

'iyhoiva io xNnow\r TrYi\is~ AraAlxvnaH y 'g 
sHnoDoxvxraYH 

 uny 'axvNiwonTHx sasn n^T oa joTjAao *1 YiHxsfKfKr 
xrvi ‘'lYinnaravoo ■TvliNaaisajf T 

pa«i|Aaif|^r jo sav»t goOJ 6U HO 



Cli. 118 2008 Laws of Maryland 

[(15)H*^£1$) (i) I’ro^ram1 meana the critical area protection 
program of a local jurisdiction. 

(ii) "I’rogram" inclurles any amen<lmpots to the program. 

l(l€))4W) {19) (i) “Program amendment” me ana any change or 
proposed change to an adopted program that is not determined by the Commission 
chairman to be a program refinement 

(ii) "Program amendment" includes a change to a zoning map 
that is not consistent with the method for using the growth nllccatiou contained in an 
arfuntwl nrritrr»rr» 

|(17)J ft&) (20) (i) '‘Program refinement” means any change or 
proposed change to an adopted program that the Commission chairman determines 
will result in a use of land or water in the Chesapeake Bay Critical Area or the 
Atlantic Coastal Bays Critical Area in a manner consistent with the adopted program, 
or that, will not significantly affect the uae of land or water in the critical area. 

State law; 

processes and procedures; 

existing provision; and 

(ii) “Program refinement” rnny include; 

1. A change to an adopted program that results from 

2. A change to an adopted program that affeefs local 

A change to a local ordinance or code that clarifies an 

4. A minor change to an element of an adopted program 
that n clearly consistent with the provisions of this subtitle and all of toe criteria of 
the Commission. 

[(18)1 HP) (21) fi) “Project approval’ means the approval of 
development, other than development by a State or local government agency, in the 
Chesapeake Bay Critical Area or the Atlantic Coastal Bays Critical .Area by the 
appropriate local approval authority. 

(ii) “Project approval” includes: 

1. Approval of subdivision plata and site plans; 

2. Inclusion of areas within floating zones; 

• 7:18 - 

Martin O’Malley, Governor 
Ch. 11 

3. Issuance of variances, special exceptions, anr 
conditional use permits; and 

4. Approval of rezuning- 

(iii) “Project approval” does not include budding permits 

{22) 0) ‘TtP.qnlJRCE CONSERVATION MEAra AN AMik' 
THAT IS CILVBACTERjaeD BY: 

 OltmJ A< 
1. 

ffpri-ANna. Sl'BgACE WATER, rQRP^^Bi?™STACBlAJUf 

2. HRSOURClirBAg£P ACWVUlIli, SU^l- 
V^irnirilRT-PORECTRYJPjgllERUSvOR A&UA£ yi-TLLRE. 

WITH A HOUSING 1 
(ID “gt-sniIBCE rOKSERVA7-ljfNAREA^lNCI,UUE3.AN_.Vltfv 

 1 ONEllWELLING PKR FIVE ACRES. 

{23) ^TRIByiARY_5TREA*t; ^ 
WERMJ1IENT_STMAM. WUI|I>L tug CRlIiC.U._ARR/ —r7i

L ' „ ' 
lilENimEPJLY SimiNSPEC110N_0RJN ACCORB^EEWimLOJ.^rRQ-^- 
PROCEDURES APPR.QYEO BYTilE CuiVIMISSIOt. 

8-1806. ^ 

(a) The Commission has aU powers necessary lor carrying out the purpose ^ 
of this subtitle, including the following: ^ 

ill ITo adopt regulations and criteria in] IN accordance with Idle ■ | 
Subtitle 5 (Joint CoLnittec on Adminiatrarive, Executive and U^lafive ^view) 

wama ms u* ««»»*>«»* 
ENFORCEMENT OF THE STATE AND LOCAL PROGRAMS, 

(2) To conduct Wing, m rejection with policies, propoa, 
programs, and proposed regulations or amendments re regulations, 

(3) To contract for consultant or other services, and 

(4) To establish an udviaory committee, composed ot 
<!_«..« Ii Kal -n., 
to the Commission with respectlo Atlantic Coastal Bay “D 

QJ LD 
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HRvJsasxfioonoo H- 

'Bj®1^5TIrfaS3o7«)Ix95oTSHI f 

'.nouvoottv HiAiOao arii/tbaa ion ud xmivanY 
.vreafitroa aaanoSa^aHI RT sasn gOKfvn onik^noo sNloagidgUmr 
I DNOK'V SMOliVlWVA iO NOtXVaOtOTOOOV £ 

iNOiiVUIiv£il'3<i flwvMaiATia kOBStimhoo 'Z 

TTOViaSV 

':jotT¥—tfi,\vo£D lo Rotjoadaa Shj, T 

eam illxw ‘SNoLLVamJV K^u.v^o'rnr HXMOMO HkJ 

Uj.tK3K'3STA6'55I MJlXVtllXIK <TK"V ^tXTVNaj 
SirW io^™Hsnav\lsami ojTJoS.TCTH- hXias^awT va>fv ivoixraD 

fDTv 3xvi5“ jo JwaivaD'JOJKa JwaxsisNo^ (Kj 
^mrvciKViSSovaaAnr) 

^^IxVxa^r-ivurfxvK OKravaio wrsNorIv.i-nm -s^Qiigaxou? 
TOboM aadOTaA^a qRv isaaoi vuiSNaa JO sk1oixvtji3'IV.'j woad 
TlSM TX'fllX 3XVXS So KOisfnaxa 9HX 01 

dlfVTKOUA-dnOSNOO XO'I 

jNOISIAOad 1VOOT JO MmaHNOiSSIIVKOO "6 

"sasfvaRVxsaovaaAoa xoq If 

^RjixvlaoayrfYSnxvK ao ONfava-i:) T 

Tsworioaxoax 

'Taoofi orajoTaSaa gnv ISIfSQJ 9 
r3Tna noixOT dfa 

TiTfOJ Ml adi lo Noixvonaav 

sxtJSRSSvNvK! aaxvjiAwaOXs ^ 

?ISan!«iori3Aaaaa aaOxniaDaij E 

10 
joaasAoa ‘AOfjcK.O 

•s-affalYSM axis Tyuoxvk' 
'Z XO .«OIXVAH3Sk’00 aiOKOHX ox ywraaxsmn 

   JAilATIOY 
NoixanaXsNoo onv TjniITv’ho njk'iwvsno ‘i 

  m 
xDadsaa hxiav Tvaav tvoiximo 3hx ni XNawdoTHAaQ (xj 

   •vamr'i\,srxrao aiix oxTEHadoa.i 
ao sworxIffav^Am-xkniOA omy lavuNnon xboa oonTgimo' vot^ASa 
ox xaaxsaa hxia\ TVOixrar) mi, £M2dfvTff (SJ 

*HiV iSAVa TYXSYOQ 3IXXVTXV «NY 33VaJYS’:-nr;) aHXdONOIAYJIOX^a 
anx ox ivixMassa aoanosaa iyusyh ony Axrrvnb aaxvAi axvxs v sv 
H3*4tia am do xoixYAaaswoo g>jv xoixoaxoad SUX OiTa) 

JsSSooVTrUV.w Snarui (ilvJ 

■tiSfUriidvd xvadRaJa<T MLIVM frA) 

^sYK’iavK-iviQHamtb:) (a7 

?Saaw AXik'oi«K(»;> (Afl 

yjljq jjjm 2UJ, 
no saixL-uxov xoax*joa woisosa anons 3b sxovjivf (in) 

-svlffv NoiX<r wavaTraa.'! ng (U) 

  dAraftaoaoaNa <L‘fY •vouvuixir: ‘idai*35LlS\!4K 
'^aZvrlZ.7mZTVri •uvAivn^s r itf wtm (|| 

OK‘ifinrr3Kt ♦nnnxiAuoy—XNaivuciiJAna iiaynioHxttv—ho—‘jaawvnivA 
%)< (»IXA"! OIA HAtm-OHAVtfWOOV OH 11 hi ALLOY .*<OIXA‘OIX»H tl'AjWOH-HO-I <fW 
Hoidoatowd-wuax ano^ a.W ‘aOKYK'.'UrAfYIf HOd 
saanoaooad on? stun'nNvxs aAisNaHaaawoa Hsrruvxsg <t) 

htyhs Norxoas siha do (t)(v) woixoasniis JiauNn aaoNajvY 
ho aaxjoay SNOixvxnoaS wNOiXA^wosa v av (q) 

puFiAjem jo SM« J 800? «n qo 
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6, J'llE ^MMI^IC^^VAUJATION OP a LOCAL 
JURiaOICTiON'^ use, or CLVaTKR nEVELOPMENT UNOBf 

(xin) In j^siilta'iion with appropriate State axo 
is-o -nirr ECTION OF: 

i Habitat prqtkctiom areas; 

2. THREAXENEILANJ) ENPANGKREDSPECJES; 

9 CJrsip r^Tr^rt **k» -vr^f n  — ... ^..yr^y^f wnDJ^VAilLhN; 

4, HOKEbT INTERIOR D\VKfJ.ljy«R|Bj.v: 

WATERS: AND iL 

fi, PlANTANDWILDLIFE HABITAT. 

£siy) DIRECTIVES poll LOCAL PROGRAM OEVKI.op.xipvt .^Mn 
IjVIPLEME.NTATIONJTm RKSPLCTTO:    

Z± The ^ ye 
localCBmCALAREA PROGRAJH: 

L Notification- op project applications: 

E REVIEW OF A 

fe*feIfil>iTWTgE i^IO-GO-MAIEN'T-POR A STATTH OR 
) QGiAL^OVBIOrtLGVT OW\TUj(»f1ME>a^f!Tt-U>aa^ 

& For a Statf: p 
PEVRIOPMENT ACTIVITY: QP YERjVMENT 

R Akopportcmity for Pimric commknt in the 
LQSAL-JUmDlcnoiL IN mnctL^m proposed niiVEi.QPiiENT ^cmvirr 

iL Reporting i 
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5.. The submission and processing op a 
PROPOSED PROGRAM AMENDMENT OR RSf INEA1ENT; ANO 

6. PROVISIONS APITJCABU: TO AREAS REQUESTED 
FOR EXCLUSION FROM TUB CRITICAL AREA; 

(AV) IN CONSULTATION WITH THE DEPARTMENT OF THE 
KNVlRONaiENT. SURFACE MINING IN THE CRITICAL AREA; AND 

(xvi) the application for and processing of a 
VARIANCE. WITH RESPECT TO: 

2. Advance notice to the Commission; 

3. The CONTENTS OK A COMPLETE VARIANCE 
APPLICATION; 

4. Ensuring  that Commission 
RECOMMENDATIONS ARE MADE PART OF THE VARIANCT RECQRPi 

5. The use of variance stanoakds: and 

b. Notice of a variance decision; and 

(2) PROVJOE FLEXIBILITY WHEREVER POSSIBLE IN ORDER TO 
ACCOMMODATE VARIATIONS AMONG LOCAL PROGRAMS. 

(C) The members of the Commission who reside in the Atlantic Coastal Bays 
Watershed shall serve on any committee sstahlislied under subsection (a)(4) of this 
section. 

8-1808. 

(c) (I) (I) [At a minimum.] NOTWITHSTANDING ANT PROVISION IN 
A LOCAL LAW OR ORDINANCE, OR THE LACK OF A PROVISION IN A LOCAL LAW 
OR ORDINANCE, ALL OF THE REQUIREMENTS OF THIS SUBTITLE SHALL APPLY 
TO, AND BE APPLIED BY, A LOCAL JURISDICTION AS MINIMUM STAND ARDS FOR a 
program sufficient to meet the goals [stated in subsection (b) of this section iivcliides| 
of the Critical Area Program. 
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Aq paiiaAOD poe) j<i juntnue atfi] qnnq o) KriDisiAOaj •<: [(a)] 
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l«i THAT WAS 
wskrc wrs sranw,s,oN “ IwrSr^cw^,»re"”,LD“U‘', <>T5- 
approvai.bei.x)re June 1,1984; LOCAL •,uk^K'(Tion’s final 

MyiJ e-AL rARfiELOHLANl) 
os.Apaffivs,, 

LAM> THAT WA^SIJBSIVIDElf -’'Va-L «Ii£B{DC4I..AMA, 
WHERJ! THE —EC(^KD_L£GALLY _BlULDAilI.Kl I rvrq 

8«€tiOD, pruTumas L*11 grttlmp a 
in 3ub3ect,0,l W) of <hji 

vanauoeK set forth mCX)MAR 27 01.11; [and| * ^musion coucernin- 

»^n u>auy 0t27el% HpplicabJe^urvHer 8^^that' ^ 

^r=R;
frr^f= 

^miOB^ORPARmT^^^^ COiHiWTTED, ASS^o, 

A. ,r- JS subject to a iiue not esoeerling $10,000; AND 

MSf.wniLtlcmSAClSMH^WWl^w WII--6WMMW 

ENFOkcrareNT procedurks in accord a V.-V 1^7,!^ Ap-HiNisrRATfvt: 
including notice and an opportunity toT h^u7RO€RSS PH,NCIrLR^ 
THAT: UNITY IO BE HEARD, AND ESTABLISHING 

REGULATION, RULE, ORDER ™'S SUBT,TLE °R OF A 
UNDER THE AUTHORITY OF THIS SUKTrTi,mER flRQlJ,RKMF'NT ADOPTED 
OFFENSE; ^ SUBT1TIJ: CONSTITUTES A SEPARATE 

continues constitute; a SWaIw ow^. U VY THAT VIOLATION 
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C. For each offense, a person shaij. be 
SUBJECT TO SEPARATE FINES, ORDERS, SANCTIONS, AND OTHER FEN.VLTJES; 

D. Civil penalties for continuing violations 
SHALL ACCRUE WITHOUT A REQUIREMENT FOR AN ADDITIONAL ASSESSMENT, 
NOTICE, OR OPPORTUNITY FOR HEARING FOR EACH SEPARATE OFFENSE; 

;! • 

E. ON CONSIDERATION OF ALL THE FACTORS 
INCLUDED UNDER THIS SUBSECTION AND ANY OTHER FACTORS IN THE LOCAL 
JURISDICTION’S APPROVED PROGRAM, THE LOCAL JUIHilDICTION^ -GODB 
BNFOftOEMENTPBRSON-NEL JURISDICTION SHALL IMPOSE THE AMOUNT OF THE 
PENALTY; 

F. -MAVMBNT—OF—ALL OlV+fa l»BM.aTI«S—ANO 
<^MUUBH'IO.\ 4>F-T»fcVIOUVWOS SATISFACTION OF ALL CONDITIONS SPECIFIED 
UNDER PARAGRAPH (41 OF THIS SUBSECTION SHALL BB A CONDITION 
PRECEDENT TO THE ISSUANCE OF ANY PERMIT, APPROVAL, VARIANCE, OR 
SPECIAL EXCEPTION FOR THE AFFECTED PROPERTY: AND 

G. Unless an extension of time is appropriate 
BECAUSE OF ADVERSE PLANTING CONDITIONS. WITHIN 60 90 DAYS OF THE 
ISSUANCE OF A PERMIT. APPROVAL. VARIANCE. OR SPECIAL EXCEPTION FOR 
THE AFFECTED PROPERTY. ANY ADDITIONAL MITIGATION REQUIRED AS A 
CONDITION OF APPROVAL FOR THE PERMIT. APPROVAL. VARIANCE. OR SPECIAL 
EXCEPTION SHALL BE COMPLETED. 

(2) (I) In Jetermifluig the amount, of the penalty t.n be asaea.seJ 
under paragraph [(I)(xjv)] (l)(II)la UtfHl!•> (IHlIl)t-l of this subsection, a local 
jurisdiction [may] SHALL consider: 

violation; [andj 

ft> 1, The gravity of the violation; 

(&) 2. Any willfulness or negligence involved in the 
,' rj' j'" (i j- 

•. i '•f.au 
l*i*) S. The environmental impact of the violation; AND .-t‘ L 

0v> 4. the cast of restoration of the resource 
AFFECTED BY THE VIOLATION AND MITIGATION FOR DAMAGE T' 
RESOURCE, INCI.UDING THE COST TO THE STATE OR LOCAL AUTHORITBS^FyC 
PERFORMING, SUPERVISING, OR RENDERING ASSISTANCE 
RESTORATION AND MITIGATION. 

M7 
• * v:... 

-ri ir;-. r 
■■ • •• -4 ' , •• .• r'. . 
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NOIJiMUSlJUir 
fJSlsB'afl sntl irt "Y aoiiiiON waj-J-raAt HAiaaara tiyhs 

(a) 
• fNift'KdrSwoo aiU ‘ft3nef.r51 NoiAVanj-iV honythva v 
| 5RWfVftSSf H3XilV SAVO ONtHHOAi 91 .VIHAIM W 

V; : / ' -mei^oid voju i^34iu 
caq^jo raiwmiuJd »qi miAi aotiepjoonE ui sj»[(v> <>1 paniuusd ajrnofuis b jo pue| jo asn 

B^OtJ^AJJilap' «q pjnoM >ukoi[c1<Jl’ aqj 'bdobuca (no »noi|iiA\ (?n) 
* - 

pm; fsnoisiAiurt 3»nnmiA aipio anoqoBa 
pegHpes seq qnK)i[dde aqj )Bq| spny uocpipsrjlil jbx)| aqj, (it] 

.‘jaEMjdtfo oqi oj drqspivq pa^anBjjVAiur tzt tptsoj ppiOM mej^oiri boje |BDijin 
aifl jo quaiuoMljua jBxa?t| e 'ajnjsnijs 10 ptrnf s )OB3i[d[(R am o; joijnoad r.-kidH-ittnnajtn 
jp vuaiiipmxi [Btoadt- jo 'ajrs b jo saitijBaj jKioads oj (Rtn (t) 

-'ssapao pajirejS 
aq jou A Bio inBjScud kojb jbdijijc t-.uopatpstjnf [eaof if tn aonBUEA y (p) 

•ooi?jipsum( 
peaoj aqi Aq aacudcadde pauiaap uosaad jstpo Any 'Q 

in .'AboaSB 
juauiiLiaAOS jaqao Aire jo norpipsunf [BJO[ aqx 

!juB3i[ddK oqx 'Y 

:/q paiTtasajd Ancnmisaj pire paotiptujui 
aauapiAa no pattaq at) Akui BSuiput) uajjuM aqj aapajAiouq pazijeiaads puB 'aanajadmoa 
(Baunpoj ‘aonsuadxa snosaad oqj jog pjoSaj anp qjijft Z 

nocjaasqns stqj jo (i)(s) qdBiSEJKd japun paqsqqejsa aoijduinsajd 
aqj (iiuaudAO seq JtiKatj ni'i aqj jaqjaqtb ai SB sSuipuy uajjuji aqatu ||B4» uot+jipsinif 
|*ao[ e 'armaptAa pirjireisqtis poc inajadmoa no paanjp t <!F) 

•noijaasqnB snp 
)° (TTJT?) (t)(c) qciBj3EJBd jap no paqsqqBjsa aoiadnmsixid aqj auioajaAB oj noiBBosjad 
jo oapxnq aqj pue jooid jo napjnq aqj suq jaBaqddB ny (i) (?) 

•pej jeq) japisooo tWHS A««s uoipipsunf pEaoj B '[PaW 
oaaq s«q ojubliba b ioj uotjBaqddB uk ajujuq Ajiaipe joaradoj&Aap jo juaniaaaanraK>J 

aqj Sorpnpm 'JanEoqddu aqj Aq snoTpa jo jjnaeu aqj aiC jeqj saaireistnoaro 
JO suoqipuuD no poaeq si panbaj aauEUKA atjj JJ (III) (**) 

fill qo joujoaoj) ‘Aaijej^o BfM8!® 

-m - 

snj) Japrm pairiopn snmjBinaru •eritianB aim “Ml PUB '(*t3nqns 
iujojood ton neon pajniiwj n ^ }° 31'e,U' ,>U‘, Bst><tln<l |kJoua3 aq; ojim 

r~i. >™., ,.H 

  TWIIMfiSUU 
r^Ka3d -nSalioWjo HQ-Wld 
oiMflivri aauoawSroixvTTuFjni SihJ' a6 LifSoirinv mi 

™ 8H1 jo asn laBagniiK piIB "" W ^ ^ Ja '^d 

e *n0l,,,“ '3Bt?5 ?I,BampeiuoirEMaiy ^ZZirZ0* (7" 

jnjranJurmHfm nsmnin^ «3cMT<TSf.Tr,hn 
«*^An -^vmSr^Ki5V-m 7n?r SS (n 

:s«f Noij^aoxa TWoaxT^r^fHv)^ 
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I'U9ns SIILl ^ ^'aoMinv :«u 

AKSwaaTrafNH sv aAixoajda ™ xsvan MaaKn SAN?ma>,mf>3,J 
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2008 Laws of Mar,-I;,erf 
L.x 

REQUIRED P/iRMIT, APPR0m!O™Ri^nF
CT^Ti C°MMENCED WITHOUT A 

VIOLATION OP THIS SUBTITLE. ’ °R SPRCJM. EXCEmoN IS A 

APPLICATION FOR?VARMNrpC^/UR,SI>,CTION J1AY NOT ACCEPT ,v (NCl.UDING AN UWRKHnTEn
TO

ST^;™ 4 VIOLATION OF THIS SUBTITLB^ 

L'NXESS THE LOCAL JURISDICTION ^ OK I>KVK' 0™ENT ACTiVrrT.’ 

or 
FHON-OK 

oee«M«D-,>w.,T+WW5 

wofcwo?; ; w,. 
TBRifS. 

^^AA^KMT Or-lV¥ POfALHES 

VIOLATION RESUlSIn-^o^^.^^ ADJLTDICATION OF A NOTICE OP 
Tin? PERSON SHALL be LIABLE for a ,.i? ™AT A VIOLATION HAS OCOORreij 
™e assessment ,N the^cTc™ T,,AT ,s tub SSS 
the hearing AND any appl,cable TO ^ COST ^ 

paragraph cons4itutS a^vS'of^ d 4 VAR,'VVCe UNDER this 
A notice op violation and ^ ™f,GaTTOAPPF^'™K^^™> 
PA^ffiNT 0F.-\NY PENALTIES AND COSWSPi^

ICATIO,V> ^CLIW^G TUB 
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(V) IF THE LOCAL JURISDICTION FINDS THAT THE ACTIVirv 

° ™CTURE FOR 'VHICH A VARIANCE IS requested commenced without PERMITS OR APPROVaVLS AND: 

1. Does jNot meet each of the varlanit 
CRITERIA UNDER THIS SUBSECTION, THE LOCAL .ILRLSD.CTION SHALL DENY 
TOE REQUESTED VARIANCE AND ORDER REMOV.VL OR RELOCATION OF A^ 
STRUCTURE AND RESTORATION OF THE AFFECTED RESOURCES; OR 

^ Tl/AC-O rv . —  ~     xwT.^n vr mis VAKIANCE CRmtnrt 
VMJLR THIS SUBSECTION, THE LOCAL JURISDICTION MAY GRANT AHFH'OCKO 
APPROVAL TO THE REQUESTED VAR LANCE. 

♦VF) tr WPFIIIV id W'OBIUNOA^M*; AI -HIH nirUANC-H-on^ 
nr A ounp.u-T'n'ni rig oj 

^ ■■shaia Tm. 

    81 -Po f— FLVYi,. DKGHBON ■ w.r^. f, , 

[■•->ii(7) Thi? subsection doe? aor. apply :0 liuildiug permits „r 
V 'f*' “Tl'"1'’,'' h,lff-r e“mp!4on plan or l.u&ur manngement plan w e looal jur I3.b..tiar, a'lurh ba? been approved hr the Commission 

... ^ |r6i]i8> ■ ^twitEsrand-mg “? prntision of a fccai law or orduianc. 01 .hv lack o. a provHiOE in a local lass or cftlmance. all of the orm-remns U ^ 

“Km 3hal1 applv to- and ,rtal] ^ applied hr a ImaiJ jurisdi«,on in -W considerauon, urccessin?, and d-cuion on on apphinnon for a variance. 

1 i-1'^ C&“nLL53i<>£1 'tm;l -v*'^ b-'7 ™filiation 03 nr before Decembe' 
l Uo*. "n '1Ta ,lor P“Pr<ut davelopmcn; and approval, which are n^-asw or vppropnaw to sduove the standards stated in aubseetton (hi of tins aeenon Cr cn 
otvelopiar Ita cetera and also prior to adopting its criteria, the Commir.Mon aboil 
noid at tease 0 regional puboc haaringa, 1 in each of fhe following area* 

(!) Harford, Ctcii ami Kent conn ties; 

(tij Queen Anne s, Talbot, and Caroline counties, 

fuii Dorchester. Somers**, and Wicomico eonaries; 
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f-aatKyft m'wtn' «t 

■OKHimowt-Y^aianoj n.bviC’Wift ajfiVj.B^auxo wo jnatJ.in1 XNarwaimatniTt 
ux^; aoNV.VLn aivjjj nm. jo at eta v,fr-sgem.ums '« a-ijjj, tfaa;<n 
fgfKitawm.i fiji^oii:)—Awvties—ilhm—4f»<aAtwawftf) (n) 

:Nvnd aaxaoav shx ao siAixoarao onv srivoo aiu XK'aiv’snjwi 
<nnoM Noixvoonv ilimoh:> hhx hshishm omv nvtj aAiSKHiiaadKoa 
aauoav s,xoixDiasianr am hxmi iONaxsisNOo (i) 

■S>fO.L5Vd ONIAIOTCOjI HHX aaOISK’OD 
'rn-'HS .Aiorssm'Koo mhx ‘Noixvoo'rrv mx/mohd .'io asn am, onlvtoaki 
siNaitMK'raair ao sj^awoNawv avro OKLuaiAaa ki fsT 

■rtvaooax avrim 3KL do xava WdSVcKYIS 
aAixvNManv am <nTASa33v svh noirshwoo an.L (nj 

(ik^:nvTj aAiSMSHaadwoo aaxdoov s.xoiloiasianr am 
hum iNaxsisNoa si ghvonvxs IaixvkHaj/iv ani W 

:.n KOLioassns 
sihx 3(7111) dies- o)(r) HdVauvavd aaoKn aaHinoaa saavoK'vxs aiix komj 
sarHVA xvhx airvamus v a so avw N'oixoiasiarmY’amv (z) 

•qdBj^ejtvd sk|4 japem pszuaqjiic noisiredxs jo R3JH 
ub tn luaiudnjSA.'j]) Xo« isjsnp oi panntiaj oq ipnjs jadojaxap y qdaiSKiBd ciqq jo (ia) 
[(a)J xnay nr pajewym aoinuedxH aqj oj uogtppK m eaje uuiiBAjasDao awnosaJ aqi ut 
P»4bjo| aq Xboi paicoc[ os aq jootrea qaiq/u norsrmdxa paqBOOjfe aqa jo uorpiod i«qi uaqj 
'notsgjuitnog aqi Aq paAOjddtr uiqd fmoy aqj ui paituipnomap sb shbjc )uoinrin|eAap 
poiTurq j& padiqaAOp Aiasuaim Siaigixa 01 juajG(pe jo orqiiAi qdKi3VJVd siqj jo (u) pat 
CJ suiaji in a|uiu» aqq oq pajeaoyp; q|A\m3 aqi jo no mod e nziyrqn n; ayqaim st Ajanoa 
a,U il ‘saiqunoo jaqgaajoy^ ptre oannoai^ '4°q[BX 'laBJoniag ‘s/jbja ig 's ainiy naonf) 
*3“aM ‘aaqeaqMOQ ‘sa|jmK) 'paayj ‘auijojcg 'jj»a[B3 uj (hia) [(pa)] 

pat ‘3]lliqnfi aiqi jo (S)f>081 g § qiiM aauEi|daiCrJ 
ut a}»p jaiB[ « )« jo [BAoiddc htbjaojiI joj uoisaiwniof) aqi oq aoiitaqdclB sp Jii liad 
ea aoiiDipsunf |bx)[ aqi Aq panicnqns dEtn Suinoz aAisuaqajdmna aqi no paiauSisap 
aq ||Bqs pne aoissnnmoQ aqi jo ntiaiua [[« oi nunjiioc* ypsqa NOIXVOOTIV HIA\OH9 
JO aso am OK'IATOANI [Baja noil a AJ a mo a aamosiu aqi m painaaj aq oq] sroxs 
inauidojoAiip pairiaq jo psdoyaAap Ayesnaior aopj (ILA) |(p')I 

611 '«tO jonjaAot)‘Aa[|By\ix> ar»jBW 

• ZGi 

>° *“*»«> ^q. a, paiB^^X*^ TIZ3^! ^ ^ XHm 

fTt>3 <"“) »**)} *»<: m papuojtd SH idafxj 00 

si3Vd«i ™saSa^m vZr1 a»^0^cr.vv,uaMrd3g31u,UL 
a^Y sYaav aaxcnaxao 

.voriaiosranr tvoot anx * -j- , A’oissmivoo am unv ‘sasoaoaa 

l*>~n . „ ,>ra,» -* 
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SYSTEM; ^ ® — SKRVgj)—BJL A JUBLIC WA^'rmvs'jj^ 

t K».t<yr» O s »»\  ~ IS-HAVE A.V AIXOWKD AVEHAGK nRNQiwv r™ »-. 

GREATER TIUN 20ACr£. TO^rf™-^ ~L¥ ^A THATja 
imcmui 
Fk(>curement Abt»cle:act> ~ JS=01 mTSE^T^j^msSJm 

IQ TUK AREA; AjVn ~ 2ja_&l DBHQNSTRi\IiLK_ KCONOiU£^j;HEFiT 

liVVOLViiTC. A NEty ^UAHTFn^ MEINKWENT 
~ UMJTED ^ —WlfEEttER Jm 

5YSTSS OR SEPTir SYSTEA^THaT I ^P^n " - A-rIJ6MC—WASTEVV^rER 
J^T1IE_EEST AVAILABLE^VITROnm 

— A C^ygTIO^lOF AiV^ISTiyu SUBDIVTAmM- 

C, M-EgEAfSION or AN EXianyr. m^rMran- „p 

P- llIM-CLUSTERED; 

iTTERE PRArTirst - ^ FSE^Of EaSTLNG_PtJBLIC INFRASTRUCTURE, 

l»™ ”'f> HEQ.WiAt 

~ -*-^^rr=rs 

- Vo‘l - 

Martin O’Malley, Governor Ch. 119 

ENDANGERED SPECIES AND SPECIES IN NEED OP CONSERVATION THAT MAY BE 
LOCATED ON- OR OFF-SITE; 

(w) Location in or-nkar 

(v) Impacts on a priority preservation area, as 
DEFINED UNDER § 2-518 OF THE AGR1 CULTURE ARTICLE; 

IV) EXVIRONAHWPAh IMPAIiTE AfiSOIlLVTBD —-VWFH 
<t**> m jLrr*^*nAfn»_ r>r tu v c* ■vir*. 

(vi) Environmental impacts .associated with 
WASTEWATER AND STORMWATER MANAGEMENT PRACTICES AND WASTEWATER 
AND STORMWATER DISCHARGES TO TIDAL WATERS, TIDAL WETLANDS, AND 
TRIB UTARY STREAMS; AND 

(vii) Environmental impacts associated with 
LOCATION IN A COASTAL HAZARD AREA OR AN INCREASED RISK OF SEVERE 
FLOODING ATTRIBUTABLE TO TUB PROPOSED DEV^IA>PMn>rPt AND 

(VH4) The t>VT:i!Atil; eUITABILI-TY OF THE project eite for 
hkvm.4>p,mbnt in a rrmonal ihin^eiw develoi'MENT. 

E(2)l (8) (4) The Commission shall ensure that (he {guidelines] 
STANDARDS AND FACTORS in [narngraph (1)] PARAGRAPHS (1) AND)U), 
(3) of ibis subsection have been applied in a mannor (hat is consistent with the 
purposes, uulicies. guals. and ptovisioua of this subtitle, and all criteria of the 
CommiAyon. 

(e> (2) (i) Within a resource conservation area, a local jurisdiction may 
eansider one adcbtionai dwelling unit per lot or parcel as part of a primary dwelling 
unit for the purpose of* the density calculation under this subsection if the additional 
dwelling unit: 

1. A. la located within the primary dwelling unit or 
its entire perimeter is within 1DD feet of the primary dwelling unit; 

and 

primary dwelling uni!; or 

B. Does not exceed 900 square feel in total enclosed area; 

C. Is scivcd by the same sewage disposal system as the 

A. Is located within the primary dwelling unu. 
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surfaces do) LOT COVERAUfcTuws^n >tT baH rCre OI 1,,S3 ^ 'UM’ “tal [lm0«^TOUS 

~ 

acre ,n ^^ ^ — -nd le« tban one acre in size, total Jimyerwoiis surfaces do) LOT COVErai e irmro , 
(impervious snrfnrel i at r-mrr,*,. „~ . -. ’ ‘ not exceed 
Manure fee, wiiche^ “ ‘D aU0SeCt«» WKSi of tKis section or 

r ^ Water quality impacts associated with runoff trnm (rtiol 

~ r 

•»”">i1Ey s.hi~u,StoEEtpE:r»»"Lr“XS 

JSIS nr1 mv,‘w™" ™Jou™B™ ,t lm’ 
perform,ng the on^Uem'l^t.on^" ^ ^ ^ ^ Juiisd'c‘»n lieu of 

aoctmn mustti ^ed '! mn^v’r 7^ ^ <* ^ 
area consistent with the jurisdictions local critical arerpniU" 

DEraLOPED” ™ 

■•JtOGK.lM; OR 
(I) Existed before Commission approval of a local 

ONCONFORMING FOR PURPOSES OF LOT COVERAGE REQUIREMENTS. 

- 7o8 - 

Martin O’Malley, Governor Ch. no 

(II) For THE PURPOSE OF increasing lot COVERAGE ON 
A LOT OR PARCEL UNDER SUBPARAGRAPH (1) OF THIS PARAGRAPH, THE LOT 
COVERAGE LIMITATIONS UNDER THIS SECTION MAY NOT BE CONSTRUED TO 
APPLY TO A DEVELOPMENT ACTIVITY FOR WHICH: 

1. PnOdSOT APIMMWAIj Oft a A building permit 
WAS ISSUED BEFORE Jl-Wi-dft JULY 1. 2008; AND 

2. Construction was initiated and an 
INSPECTION WAS PERFORMED UY-lt;)CF,AO BEFORE .HfT.Y 1.200B. 

(I) A lucal junsdiction may grant a variance frrim the provisions of this 
section in accordance with THE PROVISIONS OF THIS SUBTITLE, regulations adopted 
hy the Commission concerning variances as part of local program development set 
forth in [COMAR 2701.11] CO MAR 27.01.11, and notification ef project 
applications set forth in COMAR 27.03.01. 

8-1808.10. 

(A) BSCBPT AE PROVIDED UNDER SUBSECTION (C) OF TUIil UEOTIOM, 
TUB PROVTCIOVi-fi OriYHE ERGTIO.NAPPLV TO! 

CO.NeBHVATIO.ii AIIHi TTLiT REOEI VBS FI.VAIi IKttlAL APPHOV.AL AlTEH jUNB 
3008| AMD 

(2) auvRI-OPMFdvT WITHIN A NEWEV-BBSIGNiNTED INTENSBIA 
DBVELOPHD SURA OR MMFTBD DBVDUOPMENT ■-yRDA-■■TDAT—Ifi-AWARDBD 

(H) (1) TUP, MINIMUM UWFFDK- AB- DEFINED- AND—ESfAIM.ISHED 
UNDER GOAD VP 27.tfl.0tMM BH.VI.L BE ■'«><> P8BT IN A REMHIBOE 

(2) Abb PHOVIUIONB APPLICAIHjETO IIEVTUrfiPMEN'T VOIHVI WEB 
WITHIN -TltK »R) FOOT BUFFER,—IMOI.UIHNG—THE EBTABLieHMENT—OF 

BUFFER. 

4^) (1) 34UtT09-TOO^WFPFiKAtAA-l»IF-BUIH-l<TKD I El 

- 759 - 
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•AXHajoaa s.Nos-aaj mi hoj •jnaisi'aj .mN aWsagnsSinv 
KOLLVZITlaVXfi 3NP1380SS TV8HXOniLLfiNOtO IVIil XNattNOlIIANI.l^tU 

'in.rao'Snrl!7vasixv« anx ox koix\ofisRof!3« s- k6 Nioixoas 
smx .i<) (v) NQUoasanb- jo sx^grygHinoflanix kohj IToCTiaj v s.i.ai'jMxa 
JMix sS3ooh3^ 3ArvA\ Vaonnoiff 'ilvns sKoixvanoaa 3h.l (eJ 

•Noixoaffans sihx dO shioisiAoax nfnx XK'MKaT.nvi 

mir* ‘xNaivISvjaff anx fata NoixvxTnsKoo NT ID W 

•sOTnsvaiv SoIxvSFnavxs 
aNfTaHOHs TVlinxonuilsNON To~asn—SAlXoaQaa-aod moShyn ooX 
s-valYaNv'RaonrjLAvai ox xoafans svaxv -noisohm uxibhttjra ao svaw 
SHianioNr -aasisvax lon aav saansvajt asaiu. xvh.l xNaivNoaiANa sni ao 
XNaiv’xavdaa shx xo noixdvxsixys sthj. ox axvaxsNOi'i'aa nyd Nosaax aHX 
aaanM svaav ni xxaoxa ‘NOixvaao hsuyk sv lions ‘xxawNoaiANa TvanxvN 
amaAaasaiw ivhx saafiRvaw noij-vzhiryxs aNrianons 'ivanxonaxsNON 
ts\ tcicMrtoi TTVOC uniKr>n'J .T.Rk!IVMY A.ixaJOXX S\NOSH3X V XOaXOlld 
ox UKimyAOXJm ‘SaiwSVan' NOuvmmis wrmnHS 'jrxau/ixJ* 
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xm A[T~(niI\'N0Rva syxxy m wvai uSino s^NairaAoinim (vj 

•ir808i-« 
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IVooTTixiArSoKvaBoDOiFni Hnooo tiim Nouonaaa 3HJ, (2) 

ONY^amanssTRx ao 7'BoSr^ f 
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Martin O'MjiJloy, Governor 

Ch. 119 

SSSn^^1?fUMatBLJk *««••« »» OMAP. ACCESS TO ASD tAfTEK A PROPERTY IS ORDER TO IDENTITY OR verity a 
SUSPECTED VIO,.ATKIN, UP-STRAIN A DEVELOPMENT ACTTVTIT (>R ,ZZ A 
CITATION IF THE LOCAL AUTHORITY iLVS ItHtVSONAHWI /•rSlJ CA^ ^ 
BELIEVE THAT A VTOPTION OF THIS SUBTITLE OR THE LOCAI PROGRAM 
OCCURRED, IS OCCURRING, OR WILL OCCUR. PROGRAM HAS 

(tI) i- A local AUTHOitrry shall .\l\ke a r^son\h< » EFFORT TO CONTACT A PROPERTY OWNER BEFORE OBTAINING 
ENTERINC THP POYYDCT.T-. ......    1A1NING ACCESS TO OR 
1...^.',....,. o.„...«ojrrAciwmH-ov»NHR , ..fe.fi,T.r-'EBB.^))>„,^.Au ytWIWI^-f:iKWt OMVQtGN^^Ai-^TYT.   _.' 
TH&DHOFBWV T4MHIRELE I 

CD \ 
ro CD CD CD 

CJ1 CD 

CD 

!-• A LOCAL Al/THORITY THAT HlFi^TfETPC \ 
VIOLATION OP THIS SUBTITLE OR OF THr t n/ .i ,UENT,nF*‘S A 
EXFORCEcMEXT ACTION. PROGRAAI SHALL TAKE 

APPROPRIATE HECTOR.ATIONT.™D MmGATIO\T^ZcESSARYITf»E0QU,,lK 

ADVERSE IMPACTS TO THE CRITIC.AL AREA rS^KO FR^U” 

EXCEEDS 1,000 SQUARE^ta 
I.OCAI, AUTHORITY SHALL COLLECT A BOND OROTTOR^vr^ « ’ ’ HE 

ADOPT -APPROPRIATE PROCEDURES TO ENSURE Sr 
MITIGATION IS PROPERLY COMPLETED. ' ' AT TnE RESTORATION OR 

PLANTING, mil BOND SHALL BE ^^T^ZTyZ^ 
THE PLANTINGS WERE INSTALLED TO ENSURE P.ANT SURVIvZ Tfni ^ 

LOCAL AUTHORmSH-ASscSZZ^FC^fJ^^ (,WNE*’ ^ 
COifPLLANCE AND THE RETURN OF THE BOND 

by .be Comili^A ^^^0 ^ ZoS 
PERJIIT, PLAN, LOCAL PBOURAAI, TH.S .SL^O^Su^^ 
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pnc ‘apijjy juainuoreing 
aqq jo 91 43J>un psienSieap spiiepiaAi o^eAud pnc a^Kig TJ^ (gj 

*tt» paw 'J\'|^- ggyg |adwa^m»^i,i,| .jju.ii. U ft;v nn paiuaywa oc apt5 jo peaq aqi 0) 
fc«ij«|fuiut Jtaqi pee sicq prjsBcxt aq; japan cpnej puc p> sjaiBAi [jy (x) 

    :jyr[ ssYg aaiM3iJ,vig 
5DU NO OaxVOIONI ST 'SvSS^gNffiO'l'tOd mi JO EJS.SUOC E0JV p-jquo 
?Xcg pejssa^) -ji-iucpiy apt jo aotiBurnnj&}ap joj Bare SunroBfd fvtinit ep^ (q) 

     NoixoasHiis'sift.i. do (z) aVY (i) 
STHmom-d aaaNn aauiiNa&i saSanOsaa Ixuj; i»... ■Munr-.u^ 
nnt.x ■! JpiF- M.)j>.; j fo op., paw apq«Xf»A»-«»AJJd jn.^otCj jp saueptmop 
pjcjaptic] apq paoXaq msj 000‘T orpjiAV scare ja|B« poa pntp HY/ST 

pnE raptqjy -jaattniOJiAUa 
J° 91 sOfiL Japan pajBitSiBap spuBJIOM a)BAud ptre ajBjc^ Tpjy 

   ^npmMgtvig MtfVfl f -Vifm upnijit.i 1.1J **• po4catpB*-a« apn jo peaq ap; oj saUBjnqtri 
5,1 P"® ie9 aijBadBsapQ aqi Japun spncj pan jo sja)t>Ai [jy (j) 

miTRO Qaj,v3iQNi aKl^WTr~rmr. JO 
<BU f,II«a<(Esap3 ap3 p uocjBuniuaqap joj eaic gmuinpd p>rpui atfj, (b) 

i08[-8 

saareosa-ji |BJm«fj - apiuv 

:SA\0||0J SB pB92 PIIB|XJBM jo sAicq aqq jBpj, YiaxoVN^ HMHXH/U XI 3H ONY Z NOF.103S 

uanoaspns sipj jo ntorsiAOJd aqj paiii|oiA 
aaep nq pnnoj nosjad apj Xq qaatnjrudaQ apq oj ptEd aq ox (n) 

PUB 'Baiijq SutquKjdaj yo qeoa paqemtqsa 
ai|| oj jcrtba qcnortrB ue 01 qreoa ytnaxia b Xq passassB aq ox (t) 

6TT ->10 

saSsiucp ioj (g) 

JOllJOAOJJ •Xa([BJ^Q uijjwiV 

pejaist^oj b xaqsejoj aiBjg aqj Xp pajEd^r*!!J^/ai8?33J * J° IsuotErayud 
P •‘n 3mnm 3J^ ^ Wu O, COBJod 4 ^"^7^ U1 P*^ 

aqj OJ Jairec apj j^aj aojsnnnnon am ^ "* lHJO,aO .fatuojjy 
w Souq Xmu ootjatpsunf ptaa, aqj HO . ''K'’ ^ •“* «•*»* 

’V'mm » ». o, 

U''"M ,uatn33I0JDa n* “> uotssrenmv) 3„ mo]} areBjsnwy 

t cisr-g 

jejauaf) Xattjojjy 

.jsanbaj a Bin .tjtjoqjnc jejoj y 
(!) 

<s) m 

»o AAjLsrq xoyj NJ saurM^S^^0o^aH°i, <rinOHS A',in'KOi>'a» 
e mhjxia aaxnjjxsNi aa tiyhs ^rmianv KOISSIKK°o aiix Haiwv syva.i 

•IVOOI 'vv-id \LmHM unua,, w M vo ” JTT,“|fms A'ra-mad 
■UAJO v aod uns V a„ OT,Uoaso^*lr"“™“"M“1VraJ 

^WAhalStL SntawjdH, Kjddrj iIDS■ftT.id-^d ^ JBt JO 
ao Mjfl'nTt nkrrTTa^ownrA.. - '-"T'''1 u,> ^'u^adxi xok 

!TN¥ -aoNvaiv JrrsiTf Y^oXr iTno =g 

aq^aqoAu, Xam opAx 'BaqcJoqreB ^IT! P"* 
.rifMTtmj.IJCT ..... » ..«„d,o.,„„ d.™Tr™' “'(B “'ACM »0 

“■ S"11 “»“*»<^ ™ «»,„ raosB, >0 .„3, 
J>utt[/Jt’jy jo smcj g(jpg 

CM 'J.') 



Ch. 119 
2008 Laws of Warylanr? 

tojuj^Laase ^ r^J Th"t !i£Ba»esi.<)Xir4jU^isg 
ietsjrnwafjeajaLlke anJ ^n^r ^r^o^3-6^- ^sP -Map^tW 
•Dior SgfilisilLgjC^-eaectsd 

^ ♦»■-> ■ ^ ^ ^turaL Resources aWi     „ 

I>or'Wtm*nt -okiill Uwta r^amt 

orectwwt 

fWSWW*- «»--WT**Og-T^«Lne_U»#. 
Tiisivm^H^A ■ 

■w>^«ii'e«i - 4—y<^j 

o -a-—   i;rTectove-tto»- 

««0<t-to? 

W »Ww*fw>He^iv 

-***—fM«vk4~Aw*s 

.1. T7 r°P1 

„»„^ 

k_,_ ,, ^ 
-^fP^^SuH Huuu 

.„. - c^-«wwili;,|, wt!| .^^^i^Zl.. ', nri j ^ 
««~t<ji-.tH.i>-»H*8-^.^.r ^ -^in fi[ \" ^ lItt ? UFt^i>i*^^„TOw,.H.t^.--eae^ 

- r « llll ihin■Wm^<iw,o^ Ae1>w>g»w> 

- 706- 

1 

Martin O'Malley, (lovemor 

tty wiflpi mp *lu» 'MJ> iiMep" jj^nte Seee Map-ior that-y«Mcdt»tii»n) i> 
«Ma.o4e«.«f u^.l,wntU.Ji. ik^.l Jinn 1—>,£•—.^4 .1,^,, Htmuilm j i 
< Vtt«.iil Awai iUoigmOjonft; 

Ch. 119 

ihidiBR iihnpoliwe 
e4-i.ll fippliMible 

(ft ^i-ecwrriwww wiQ»--reg«lo*«n*> o4«f4.»4 liy -4n- Cwnnul Ario 
C^www^If... .. T'-Ijrnrtmnnt nf Mnnu nj nn..uui. .m, 

1*^ llw 4rale—Base—Map;—mclurtwig—tta—Slate del(!wnw**j<l 
etteteliwe MBrf-nJeo of tuUl watWlBami a ^Inll;. gowomltMl 1,000 fc^t lAttwalAreH 
h«»w4arv,.8bMl-hepwodie«lly nprlotoj. at leant <mte ever^44yg«i^, irrnrlin- tnch i.hu 
.late-Hpe.;.l.wl-imri.)e parugraph (1) «f thm neeticc; and 

bb Item, ot rh<‘ iH.nm?ud 6 vnp eoifiprehoDD.w ravieai’ nl~ tihn 
-Aron pengwimi <Mwih lioal gwwnmeut-ahaH-fnmiallj iiuiuuiI ifc, Cwti^al 

Atom iVlape ta rofloet the Slats' .Ut>i.m.r...a-nh«^.l..^, ^.c.- ■■■ ■■.i^| r i tlonrU and - 
digioelly eeweriiterf I 000 lMor..l^»Ul.-»l-i\»ir^ t...,.^i..^. -,.. nn [^. mrrrnt "ftII? 
.Map* Slale-Baje Mnp inefla^allliet Uwe. theJX'Pirtmnnt at the Knvir^nm^nt. ami 
the Critical Area riornnnsBiori for the Chesapeake and Atlant. 

implement an 
ea eruarams and 

£-8.pilot_EioieQt U» Jmihm and 
for at least two romitiea with 

lii) Baaed on .thin pUpl project, develop proceduxes. iQurce 
itigfls ag^neoess-arY and apprapriHt    

 r mam.of tte Cnhcal (Va.^ baseU on the .Stalevyide Rase Map, for 
thg_StalB_ii nditach a flee led local ntmdictian: 

121 In accordance with the ; 
Lahall prapare a 

th? 
includes a _ ~ •ts—Mr —rl^ujc tract|j LU«tL mcmocs 3 

Slate lieifijrminBjLjiholdine aCd landward tmmdarv af mini wetlandc^.nd a dignallv 
gSfleratgd^seorefaranted 1.000-root Critical Area boundaiY 
integration into a Geographic Information System: 

fii Aerial imaggiv obtained 200 7 an<L 2008 nr the bosl 
ava_ilafete_imagerY pf comenjable scahl. ahalLbe used to identify the shoreline pnj 
landward boundary Pt Lnlal wetlands as rajt of the Statewide Base Man project: 

&) l*he boundary aball he accurate tp a sen lenfj: 1200. and 

Ilill The mapped at 
wetlands may not be 
change in any wav 
affl_ragujntj>ry provision 

boundary of tidal 
tnt_an official wetland delineation or to 
under Tide 16 of the Bnviroinnenl Article 

of Maryland 
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> iew.i, aaxavKa y:-nixmu n aa ony t noixoss 

iiAisUcCj^iaoio.i at]) jo ;ftnti 

fxriuHJSi^jiTa^ -pa-iBirtuaS “AfprVisip sq) pens epu^rjaM fepti jo .UBpunoq pjTMpnE( 
pen; aoqojinjs painuuajajv-SjKic eqj jusya.i oj ^spjo ui »olasj □AisuSffafiTirioCJ 
ZE8A-3 paSmlioj 's;ffdniJq)SJirii qaO 33ffBpsiKi5r nt (TbI^ S5JV" 
s aOtiJIpBt.nf p?.‘/.){ « jo ajiipffh pansroj pttY MBiASi arpotiaa st['j .ioj oUipiAOid eu[H?e|niiai 
fJppB itohSiUitUO^ KSiV [K-HSU.;) aq3 qaKiiiBma srqj“j<rTij qffciSBiBaqfibr 
j?pun paJaopB suauBfnB»i Sffj qiiii BontnnpjooD SJ (WJ 

pm !uoq3Bsr anit [d <g1 atTsSiUBti ispoit not^ftlSttioo [etagjti 
puF noiiKiB(laj(r[mjnrTjo anirp sip} qilii JUTSBlSaq AltepOhoq viuy [VSUUQ NtJ-00<) 1 

prw ,^lIt|SJoqs pau[UUil6p-03E}g aqj Sutpnpin anf^r asag apiBSJ'R'Jg aqj jo sjVSA 
f:[ “.USAS ajnn iir i'ufiBpdn p.fW .ndiXai ^*pOJisS siji id} oTnpTAOKl enopejnssj 
■)ilnpi! I|FI|S swjjindSajj fBiUTSfj Jo JtramjJFdSQ 5TjJ jT) (gj 

pue AiepnnVxj cruf |t-ji'jtif) pSinsJOjOJOSS ‘[jSrajrauaS_\JJd^L5rp 
aiji sail[Tjn j*j}rmqns palord qaea 'ainBoifddB ajrap.a ikiji ainsua ]]«iib iraijarpsHnr 
j>'jo| cpB'9 ’avpy veay ]B>nu,') <400 “ifoiiadpc 'frogjo noffTj (qj 

paTsaA siaai jo •[eAoJdVfii painj jaq^o aqb fBAOidife uefd ajis | 
[eng 'nOtjcdoJfE qjiioJS paMaow i«qi phB kojb [«dhud aqi uiqiLu se -py bujt japun 
paddBOr A[M«injakv iBqJTiOqaipBirnr -juni nrqiTAV sarjiAiJan- in spaloid |Oai«Q(ija\s|) 
aipi jo jsij n p}ijs noif rtiijraog Baiy siji apiAoid 'qaHJBBJiia siqi jo pj“nBaji 

put) :(WR 
BAiy |B3nuQ prengo P|i eb ?norjFf!2TKBp 38iv' [®r)*JD s|4B;ii(<IiIi! ([c^juk AJFpunoq 

fropTig 5flOJ-000Tt post!oiopj033 pae paJERBSS XJjBjStp aifi spfrEfjsAi 
[<)»» JO /UttpmuHj piRAtpaBi pm; ainpioip orri SmpnpnTttoivUjftsWinvttj Jrtj .Ifj.j aw|r 

«ex36ig BSJV [esriii;) pOAoiddB db qitAi ctonofpKunt qdgs 
■fejUawaJIhlMJ at^alliKrc ifiiAt aurnnUiojum' in puii fuauimaAnS pE-Tononijo] fill 

[m« S3t508isrsno3Tir,ure jo UdtjniOsai SUiAionOg ft) 

: mi j spin}} 
SinpiuSaj JusuituuP S'i[(jTf<rpus Auunaq oijqra b joj spiAOia pm) ac(^ asFg dpLuaj^)^ 
aqi o| stJSni spnF[j3M aqBfg 3tp MO9 aniiteoEJi 8tp JO Sfrtsai B 3« nopitpSUuj intpi tiT 
paiidplittB saiuauj jo a:)tio« St^nd apiAtiid [prtpt noitnipBrinl jtjaol hobo •notwnmnoj 
B»jy fBoqUQ Aq pajdopu §OTRtf{ftS5r'tt5tM'_30tiupJ033B—Hj XSl 

fill HD juujoaoq ‘.tarinjAj^Q uiprcjA) 

-S9A 

nSrSJaq 

PnCTgjTitHnTn, ^ qattniq, 

eriv—ffeVtiuo stflisas^sqf-jc BgoBponwp atjj- igng^ rt7 

tp Aq noiFsithqns Jgyte pnE sjqFJTi^d--iaSaSisn fUJ ^ f 

[t/jtiu^ papuaw»n gi(>pB}qprinipnjBqe wotfjfpgLffiriBoofv (1) n 1 

•p-md ta—siCJ—uOnJfpylJttj jFip} 01 atqeajdge-ndnofaao5 

[Tin-qt^. ji^jiTaTujlBuag sqj mnij BjVjoii 10 rdrri3, -)).h..AA., ■- Z. a 

-—u-a \rt 

mpm,..UUA m 

pnBIAlBR. JO SMBT g()og 
«n qo 



Ch. 119 20H8 Laws of Maryland 

f| . of NaturaLResoiircw shall notify the Department 
n ijEryiCL'S-OLgnUn^ oiy the (iate uf offiaal camolption nf tJie Statewidfi ikseJvIajujlfflSilt, ab^cctLeri under SecLion 'M2', of this Act: 

fi) Ik- provisions of Section 2 of Miis Act shall take effect 04 23 
months after the date of official eonipleiioi^et^hfr^tB-jMa^gtote Onoo .Map-pgBieetr 
oe-epociSotf unHee-H-elion 8(1) rf Uwe^AoS cpinpletion of the Statewide «>,«» VLiii 
proiect: and — 

yhj! CnU(:al Atea, Conjniigjiion shall adopt regulations rePflr,l^n., tJ^dmipistratma jJJecal critical area programs itilateri to nianpme 13sues during th^ 
ILEOQSf&s of i/a4a>iliOjx ^om rniiaiinp on tiie Scatf> wnt^n^c ^ r» 
Man toritecerraijiatirm ol the Chesapeake and AtlanUc. Coastal Dav■> vli-iLn n! Ar^T^ 

v 
SKCTr?N 5- ^ BE 17 FUKTHER ENACTED, That for the purpose of a new e«h'ln :"n". ihn.Ut mo^li.,l-ke^„„f,;r„c!l .i to^ property far » hinh- 

>, 'WlW; and 
W on iraiml appheatifta fei mhiliviijinn wnc ■mlmiivled-hefore Jenuagy 

, , W *tMml pkt-w. recofded-hy.tleoewhr.y 31, jai>h criminal prosecution 
l!.n ^ oTlheJSatriral Resoiiuoes Artiele. as enacted under Section 1 of ihi-r-Act, ttui AeLahflll bg_ coje^rutid orospecbvelv to aoulv milv to n Criiir nl Ar.. . 

atk2eitJ^hjiv,e ariseq out of afl_actj>r j^pissum that originated on «r afl^ 
■_ag L 2003,.and U||3 Actjnay.nftt h^aiipliedjar miemrctcd to have any effect on or 
apfcticalion eg an alleged critical area vioJation chut oriei mired heibre the effective dace 
Ol this Act  " ^ 

SECTION G AND BE IT EL’KTHER ENACTED, That each Ircal jurisdiction 
with an approved Critical Area program shall report to the Critical Area Commission 
j> January 1. -009 regarding its proposed procedure.? for notice of Critical Area 

y hrtnging-lptg iato Program conformance under ani -° thE Mf*11,131 Ke?ol,rcp'' Article, as enacted under Section 1 

SECTION 7 AND. BE JT_EliBf DEK ENACTED Thar, the nons,deration.? 

£JQ Shall he a nart nf eacl 
the Critical Area ComnnsiKiu at a form; 
Jill*' l: 2008 or thereafter- anij 

{2) May not be applied tor 

meeting ol_the Commia.iioe oceumne on 

770- 

Jlartin O’Malley, Governor 
Ch. HU 

fi) ProperljL - — ~~    ■ ■ 
^leosel? develooed area by ap_flwnril of .growth .-dlueatiOD ayproyeiby fk Critical 

rirMpmisaion before July, l. fllXlfi, pr 

fu) Any other award of growth, aUpcaUoii apprpvgjj by_ the 
Critical Area Commission before July 1, 2008.: 

SECTION 8. AND BE IT FLUTHEBJNACTEBJIhal.. 

m ling lot coverage under $ 8-JflQiL3 
nacted under Section 1 ot Ai^mev nuLbc 

»»l%»r4ywo iha TiliknQ (or h)k<* H^VPlODWlfillt CDnatfUKU W R  —      1 “ ‘ . 
project and anv subsequent permits f«lui.ej to ihase^lans^ujEc. dcycl<lBr.«lt PtOtCS 
meets the following requirementa: 

Q y An anolk-alion for a building permit .am . SiaAiag 
permit is lUodbv October L 2008. andjhc permit is i»ucd tq. JiiAam 1,2010, or 

2_ All initial application for deyelopjDgnt. that gptisfms 
all local reoniremencs for submittal W Olcd by Octokr l,211«k.«Mjd the^deyelfipmejLt 
plan j? unproved by July 1, 2010; 

(ji) The unproved nHnnn or approved dcv<?t<Hirnent planJiLmains 
» with local procedures and requirements; 

(in) By July 1. 21110, 

y In acnordniioe with the renwreinents nljjie local. 
,us surface l.miiations applicable before thg_eftiictiye 

z The lot coverage plan is^pprovid by the.locgl 
jurisdiction and taaintaincd in the lecaj jurisdiction’'? tiles: and 

(iv) rhe Hevrlapmenl. nroiect is 'implementgdjn eOjaEliaimysM 
the approved lot coverage plan, e.wept jm authoQied^mdej paraEtankJ3)(ul oLthifi 
section: 

  the Cntira] 
ge jjUusJiaye iegn 

Bv October 1. 21 
• with a list of the 

er naras 
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- KlL ■ 

saajuijsiirjj - JpjVV 
2uuaqunmajt 

»jb}S atp jo s-ralBju 
9qj |U1B ffcjsriiP) S)jod;j^ pvv AE}J ajfG&desaqa aqj jo noijtuojs'ai »'H 
xoj ssaxnoB Suipnnj paqeoqpap <n Sus-|K[ai ijp*-131133 P1™ ‘80U®? arejiao Saraijap 
Ispunj tjrpjjOT jo qjodax jtpiiK pue jrpnc nrojjao » Snumbaj ‘siiu| jBjapaj ptre 
apirjs irreqjaa qqisf. swjcjnoa qeqq sponj uiuqjoa jqj suoo'aj put ‘sqtpne ‘sjajquoa 
SunnnoojE [BT-wwiry jo raajsie orepan rr ioj apiAOid oj noTitrjr|«tui\npv a,H 
3auTOboa 'pimj aql nr -foaotu oi SuiqBIOJ A|IJOrj)iiK 3mpaoq mEpao joj gaipiAO.lcl 
ipinij sqq jo sasn auq 3atqsi]qB|sa tsasodind uispao ioj pim^ auq ui sqonoooBqna 
pun fcqmvoooT! qsqqn)ss oq aonpsxqsnrnnpv aqq SnuuoqjnB :iipmf uitpaa 
e oi aoafqnt- aq oq ptrriji aqq Snuinbaj puu J aqq joj 3nipuiq inBpaa ScrqsqqEqva 
Iptm^ oqq jo asodxnd atfj 3aiqHifqB|K» iquaurocaiAag aqq jo inatajJBdaQ 
aqq or UOflCilMOLmpy imuueui^ Aq:p?n^5 xaqe^ aqq in pury auifcdt|non 
‘Sumvnquoa ‘poads v se pan j aojmoco laiodnoKj siing jtyAodj’) ^iqanfjp puv 
jLvtf nqnadnfc'aqy aqq aniqEqqqBqsa isuiojsojd )uvxS .izieunuipn at ju+fdiao HfDjJirj 
irjurio:Ki0~f?3j am/ojisruiiipn tnopai t> oj aqnqwjsi^ d? pmt^ qanxj. aqq 

pi/?qoaqfig ivjgXpjJ a^J aaoq^ Smzuoqqnc -'{OtlT?fJ aqq xoj saiqqiqi^uodpaj 
uiBqjao SmqprjqKqsa ^oiusACqj aqq ,<q paqraodda qenpiAipin niepaa jo 
pasodmoa ■lauBi iiostApv aijrjiuMas mBiSoig qEqglRSf « SniqaiqqBisa fsaBOiimd 
maqjao joj ponj qsnjj, aqi jo asu aqq iluiqiqiqoxd tuoiieinJojai niHqjaa sapnjaoi 
qeqq podaj jtmunB urEqjaa e qiraqas oq tiuaidiDOJ qinaS Suumbaj tsioamajrabaj 
DiBqiaa qji« Xjdoioa oh spiaoiaajSB qutirg 3uumboj :suoiqeoqddc pus ‘sangaping 
•suoramiDHOs qireiS nmpaa doqaAap oq mEjSojg aqq auumbai :ianun«i 
gnrpaa b nf squmj aq) acnihljn^ipai SmpnpDI ’epttfij aqq iaisiumipd P«o.J 
a.»*««*K auio.inoA' (op ii!|»ml»i.Miq3 oqi nq pm» u.Myyta-anoiJP* aq oqmnia 
iqimii[ -ifi ■-■yoq saianaSB qamqaaqng qEqg^Btj aqq Suumbaj ‘saioiia^H 
qauiqeaqng laq^Awy ai|| oq pmtj isnjj, aqq moq spuiq aqnqrasip oq uiujSojj 
aqq Suuinbaa 'ea^odmd oreqjaa joj saiiiaBain tnBqjao quauiaidnii oq urEjaoij 
aqq Soijinboi :aEiu &Jmipaa<5va par" jidAi (euti V aTiidaja nq qaniq^qnc; 
pugAfepf 3Tqq 3aijffiBaj .‘noitaniuqns qa3|Wq janunu aqq jo pad so A[quia«y' 
qejanaf) aqq oq 536(3 ■wafd ajnqrpnadia poo 5[JOah psamn] aqq inuqns oq jotuaAOfj 
aqq 3uuiTibaJ :sacfa wqd ajnqipuadio pnc qjo« (Btiuire w» dopAsp pnB qjodax 
jeomni nrupsa e aijqnd aqq oq qnnqns oq qaotqEoqng »KjgABjj aqq Soowibaj 
rmBiSujg aqq jo soiqijiqteuodsai aqq SniqETjqoqBa ImHjSaqj aqajo BoiqHiqEiarnipE 
aqq aosjaAO oq qainqeaqng qBqs<8a atI1 Souinba.i ‘qatnqRaqng lEqgAog pmf 
nrejaojg qirqg.(eg aqq aqnqEqs ui SniqnpieqEa 'pmij aqq jo sam aqq joj ampiAOAd 
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Douglas F. Gansler 
Attorney General 

Katherine Winfree 
Chief Deputy Attorney General 

John B. Howard, Jr. 
Deputy Attorney General 

STATE OF MARYLAND 
OFFICE OF THE ATTORNEY GENERAL 

CRITICAL AREA COMMISSION FOR THE 
CHESAPEAKE AND ATLANTIC COASTAL BAYS 

FAX NO (410)974-5338 WRITER’S DIRECT DIAL NO. (410)260-3466 
mdise@oag.state, md. us 

Marianne E. Dise 
Assistant Attorney General 

Principal Counsel 

Saundra K. Canedo 
Assistant Attorney General 

September 25, 2008 

HAND-DELIVERED 

Mr. Robert P. Duckworth, Clerk of the Court 

Circuit Court for Anne Arundel County 

7 Church Circle 

Annapolis, Maryland 21401 

Re: Petition of Margaret G. McHale for Judicial Review of the Decision of the Anne 
Arundel County Board of Appeals, DCW Dutchship Island, LLC. 

Case No. C-119778 

Dear Mr. Duckworth: 

Enclosed please find for filing in the above-referenced case the Reply Memorandum of Law of 

Petitioner Margaret G. McHale, Chair of the Critical Area Commission. Kindly date-stamp and return 

one copy for my files. 

Thank you for your assistance. 

Very truly yours, 

i<X ft 
Marianne E. Dise 

Assistant Attorney General 

Enclosure 

cc: All Counsel 

1804 West Street, Suite 100 
Annapolis, Maryland 21401 





Katherine Winfree 
Chief Deputy Attorney General 

John B. Howard, Jr. 
Deputy Attorney General 

Douglas F. Gansler 
Attorney General 

Assistant Attorney General 
Principal Counsel 

Saundra K. Canedo 
Assistant Attorney General 

Marianne E. Dise 

STATE OF MARYLAND 
OFFICE OF THE ATTORNEY GENERAL 

CRITICAL AREA COMMISSION FOR THE 
CHESAPEAKE AND ATLANTIC COASTAL BAYS 

FAX NO. (410)974-5338 WRITER’S DIRECT Dial NO. (410) 260-3466 
mdise@oag.state.md.us 

September 29, 2008 

BY FACSIMILE AND U.S. MAIL 

President William C. Manlove 

Cecil County Board of Commissioners 

County Administration Building 

200 Chesapeake Blvd. Suite 2100 

Elkton, Maryland 21921 

Mr. David Willis, Chairman 

Cecil County Board of Appeals 

County Administration Building 

200 Chesapeake Blvd. Suite 2300 

Elkton, Maryland 21921 

RE: Cecil County Board of Appeals Critical Area Variance Case # 3409 - Mita 

Dear Gentlemen: 

This letter notifies you that the Cecil County Board of Appeals Decision, issued in the 

above-referenced case on August 27, 2008, is Null and Void. As you know, the Critical Area 

Commission for the Chesapeake and Atlantic Coastal Bays voted on October 11, 2007 to notify 

the County that certain provisions of the Cecil County Critical Area Program are deficient. 

Among those provisions was the Buffer Exemption Provision of the Cecil County Zoning 

Ordinance. 

Under State law, from the date of the Critical Area Commission’s action, “[Ijocal project 

approvals granted under a part of a program that the Commission has determined to be deficient 

shall be null and void after notice of the deficiency.” A variance is a “project approval” and 

hence is subject to the quoted provision of Sate law. Although the staff of the Critical Area 

Commission informed Mr. Joe Johnson of the County’s Office of Planning and Zoning on June 

9, 2007 (copy of letter attached) that “the Board of Appeals may not approve any variance 
request for the Mita project because the decision will be null and void per Natural Resources 

1804 West Street, Suite 100 
Annapolis, Maryland 21401 
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Article Section 8-1809 (1)(3),” the Board apparently proceeded in spite of that notice. 

When this Office received a copy of the Board’s written decision, I immediately called 

the Board’s attorney, Mr. Keith Baynes, and reminded Mr. Baynes that the Critical Area 

Commission’s action had divested the Board of authority to issue variances under the Buffer 

Exemption provisions of the County ordinance. Mr. Baynes promised to check into the matter. 

When I had not heard back from him after three weeks, I again contacted him. He related that he 

had spoken with Mr. Sennstrom, who was of the view that the Board’s action was (in Mr. 

Baynes’ words) “not a big deal.” 

The State law which authorizes Cecil County, and its Board of Appeals, to consider land 

use and development projects within the Critical Area is the Natural Resources Article of the 

Annotated Code of Maryland. Under that law, the Board of Appeals’ action in the Mita case is 

unquestionably null and void. The County and its Board must take immediate action to rescind 

this illegal variance. 

The Critical Area Commission takes very seriously the matter of a County Board of 

Appeals purporting to act on a matter over which the Board has no jurisdiction. The 
Commission and the Office of the Attorney General remain willing to work with the County to 

resolve the issue discussed in this letter. We look forward to your prompt and favorable 

response. 

Sincerely, 

Marianne E. Disc 

Principal Counsel 

cc: Hon. Margaret G. McHale, Chair 

Keith Baynes 

Eric Sennstrom 

Norman Wilson, County Attorney 

Kate Schmidt 





Martin O'Malley 
C'l ‘ t'/’flrtr 

Margaret G McHale 
C hai' 

Anthonv G. Brown 
/./ G» ?rnt>r 

Ren Serey 
Ex^rutivr [)irrc;or 

STATE OF MARYLAND 
CRITICAL AREA COMMISSION 

CHESAPEAKE AND ATLANTIC COASTAL BAYS 
! ViJ We.st Street. Suite 100. Annapolis. Maryland 2!-Ki! 

410! 260-.'460 Fax: (410.1 97A-5?58 
www .tinr.state .md .us triticalarea 

June 9, 2008 

Mr. Joseph Johnson 

Cecil County Office of Planning and Zoning 
Countv Administration Building 

200 Chesapeake Boulevard, Suite 2300 
Elkton,MD 21921 

Re: Local Variance Case #3409; Mita 

Susquehannock Boulevard, North East 

Dear Mr. Johnson: 

Thank you for submitting the above referenced variance request for review and comment. As 

you are aware, the action taken by the Critical .Area Commission on October 11,2007 applies to 
the Buffer Exemption Area provisions of the Cecil County Zoning Ordinance. Specifically, the 

Board of Appeals may not approve any variance request for this project because the decision will 
be null and void per Natural Resources .Article Section 8-1809(l)(3). Accordingly, I would 
recommend that the Board postpone any hearing of this matter until the County has successfully 

resolved the sanction. 

Therefore, I will not be providing comments at this time. Please notify this office when the 

County intends to reschedule this variance request. Thank you for your attention. If you have 

any questions, please contact me at (410) 260-3475. 

Natural Resources Planner 
CE303-08 

TTY for :he Deaf 
Ar.napohx: (4:0! 974-2609 DC. Metro: (5011 556-0450 





Katherine Winfree 
Chief Deputy Attorney General 

John B. Howard, Jr. 
Deputy Attorney General 

Douglas F. Gansler 
Attorney General 

Assistant Attorney General 
Principal Counsel 

Assistant Attorney General 
Saundra K. Canedo 

Marianne E. Dise 

STATE OF MARYLAND 
OFFICE OF THE ATTORNEY GENERAL 

CRITICAL AREA COMMISSION FOR THE 
CHESAPEAKE AND ATLANTIC COASTAL BAYS 

FAX NO. (410)974-5338 WRITER’S DIRECT DIAL NO. (410) 260-3466 
mdise@oag.state, md. us 

September 25, 2008 

HAND-DELIVERED 

Mr. Robert P. Duckworth, Clerk of the Court 

Circuit Court for Anne Arundel County 

7 Church Circle 

Annapolis, Maryland 21401 

Re: Petition of Margaret G. McHale for Judicial Review of the Decision of the Anne 

Arundel County Board of Appeals, DCW Dutchship Island, LLC. 

Case No. C-l 19778 

Dear Mr. Duckworth: 

Enclosed please find for filing in the above-referenced case the Reply Memorandum of Law of 

Petitioner Margaret G. McHale, Chair of the Critical Area Commission. Kindly date-stamp and return 

one copy for my files. 

Thank you for your assistance. 

Very truly yours, 

Marianne E. Dise 

Assistant Attorney General 

Enclosure 

cc: All Counsel 

1804 West Street, Suite 100 
Annapolis, Maryland 21401 





Douglas F. Gansler 
Attorney General 

Katherine Winfree 
Chief Deputy Attorney General 

JohnB. Howard, Jr. 
Deputy Attorney General 

STATE OF MARYLAND 
OFFICE OF THE ATTORNEY GENERAL 

MarianneE. Dise 
Assistant Attorney General 

Principal Counsel 

Saundra K. Canedo 
Assistant Attorney General 

CRITICAL AREA COMMISSION FOR THE 
CHESAPEAKE AND ATLANTIC COASTAL BAYS 

FAX NO. (410)974-5338 WRITER’S DIRECT DIAL NO. (410) 260-3466 
mdise@oag.state.tnd.us 

September 29, 2008 

BY FACSIMILE AND U.S. MAIL 

President William C. Manlove 

Cecil County Board of Commissioners 

County Administration Building 
200 Chesapeake Blvd. Suite 2100 

Elkton, Maryland 21921 

Mr. David Willis, Chairman 

Cecil County Board of Appeals 

County Administration Building 

200 Chesapeake Blvd. Suite 2300 

Elkton, Maryland 21921 

RE: Cecil County Board of Appeals Critical Area Variance Case # 3409 - Mita 

Dear Gentlemen: 

This letter notifies you that the Cecil County Board of Appeals Decision, issued in the 

above-referenced case on August 27, 2008, is Null and Void. As you know, the Critical Area 

Commission for the Chesapeake and Atlantic Coastal Bays voted on October 11, 2007 to notify 

the County that certain provisions of the Cecil County Critical Area Program are deficient. 

Among those provisions was the Buffer Exemption Provision of the Cecil County Zoning 

Ordinance. 

Under State law, from the date of the Critical Area Commission’s action, “[l]ocal project 

approvals granted under a part of a program that the Commission has determined to be deficient 
shall be null and void after notice of the deficiency.” A variance is a “project approval” and 

hence is subject to the quoted provision of Sate law. Although the staff of the Critical Area 

Commission informed Mr. Joe Johnson of the County’s Office of Planning and Zoning on June 

9, 2007 (copy of letter attached) that “the Board of Appeals may not approve any variance 

request for the Mita project because the decision will be null and void per Natural Resources 

1804 West Street, Suite 100 
Annapolis, Maryland 21401 





Article Section 8-1809 (1)(3),” the Board apparently proceeded in spite of that notice. 

When this Office received a copy of the Board’s written decision, I immediately called 

the Board’s attorney, Mr. Keith Baynes, and reminded Mr. Baynes that the Critical Area 

Commission’s action had divested the Board of authority to issue variances under the Buffer 

Exemption provisions of the County ordinance. Mr. Baynes promised to check into the matter. 

When I had not heard back from him after three weeks, I again contacted him. He related that he 

had spoken with Mr. Sennstrom, who was of the view that the Board’s action was (in Mr. 

Baynes’ words) “not a big deal.” 

The State law which authorizes Cecil County, and its Board of Appeals, to consider land 

use and development projects within the Critical Area is the Natural Resources Article of the 

Annotated Code of Maryland. Under that law, the Board of Appeals’ action in the Mita case is 

unquestionably null and void. The County and its Board must take immediate action to rescind 

this illegal variance. 

The Critical Area Commission takes very seriously the matter of a County Board of 
Appeals purporting to act on a matter over which the Board has no jurisdiction. The 

Commission and the Office of the Attorney General remain willing to work with the County to 

resolve the issue discussed in this letter. We look forward to your prompt and favorable 

response. 

Sincerely, 

Marianne E. Disc 

Principal Counsel 

cc: Hon. Margaret G. McHale, Chair 

Keith Baynes 

Eric Sennstrom 

Norman Wilson, County Attorney 

Kate Schmidt 
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Martin O'MaUey 
Gu'.crmrr 

Anthony G. Brown 
/./ G'i tmor 

Margaret G. Me Kale 
C'\air 

Ren Serey 
Exsruiivr Dirt-ruir 

STATE OF MARYLAND 
CRITICAL AREA COMMISSION 

CHESAPEAKE AND ATLANTIC COASTAL BAYS 
ISfW 'Assi Street. Suite 100. Annapolis. Maryland 21-01 

*4i0i 2«J-?460 Fax: (4i0t 9?A-5?38 
www.dnr.staie.md.us criticalarea 

June 9, 2008 

Mr. Joseph Johnson 

Cecil County Office of Planning and Zoning 
County Administration Building 

200 Chesapeake Boulevard, Suite 2300 
Elkton, MD 21921 

Re: Local Variance Case #3409; Mita 
Susquehannock Boulevard, North East 

Dear Mr. Johnson: 

Thank you for submitting the above referenced variance request for review and comment. As 

you are aware, the action taken by the Critical .Area Commission on October 11, 2007 applies to 
the Buffer Exemption Area provisions of the Cecil County Zoning Ordinance. Specifically, the 

Board of Appeals may not approve any variance request for this project because the decision will 

be null and void per Natural Resources .Article Section 8-1809(l)(3). Accordingly, I would 
recommend that the Board postpone any hearing of this matter until the County has successfully 

resolved the sanction. 

Therefore, I will not be providing comments at this time. Please notify this office when the 
County intends to reschedule this variance request. Thank you for your attention. If you have 
any questions, please contact me at (410) 260-3475. 

Natural Resources Planner 
CE303-08 

TTY for :hi Deaf 
Annapolis: (41(1: 974-2609 D C. Metro: i.'Ol i 556-0450 





Douglas F. Gansler 
Attorney General 

Katherine Winfree 
Chief Deputy Attorney General 

John B. Howard, Jr. 
Deputy Attorney General 

STATE OF MARYLAND 
OFFICE OF THE ATTORNEY GENERAL 

Marianne E. Dise 
Assistant Attorney General 

Principal Counsel 

Saundra K.Canedo 
Assistant Attorney General 

CRITICAL AREA COMMISSION FOR THE 
CHESAPEAKE AND ATLANTIC COASTAL BAYS 

FAX NO. (410)974-5338 WRITER’S DIRECT DIAL NO (410)260-3466 
md i se@oag. state, md. u s 

October 1,2008 

Mr. Eustace W. Mita 

2224 East Deerfield Drive 

Media, PA 19063 

RE: Cecil County Board of Appeals Case No. 3409 

Dear Mr. Mita: 

I am taking the unusual step of writing directly to you to inform you that, in the opinion 

of this Office, the variance granted by the Cecil County Board of Appeals in the above- 

referenced case is null and void. I am enclosing correspondence from the Critical Area 

Commission to the County (dated June 9, 2008), which advised the County that any variance 

granted in this case would be null and void under State law, Annotated Code of Maryland, 
Natural Resources Article Section 8-1809 (1)(3). Apparently, the County proceeded with a 

hearing, and purported to grant the variance. You, as the property owner, may not have had 

knowledge of the events preceding the Board of Appeals’ hearing, and the Board’s Decision does 

not reflect that the Board was informed of the State law sanction imposed on the County. 

Please feel free to contact me with any questions about this letter or the attachments. 

Sincerely, 

Marianne E. Dise 
Principal Counsel 

Enclosures 

1804 West Street. Suite 100 
Annapolis, Maryland 21401 





i ■ Douglas F. Gansler 
Attorney General 

Katherine Winfree 
Chief Deputy Attorney General 

John B. Howard, Jr. 
Deputy Attorney General 

STATE OF MARYLAND 
OFFICE OF THE ATTORNEY GENERAL 

Marianne E. Dise 
Assistant Attorney General 

Principal Counsel 

Saundra K. Canedo 
Assistant Attorney General 

CRITICAL AREA COMMISSION FOR THE 
CHESAPEAKE AND ATLANTIC COASTAL BAYS 

Fax NO. (410)974-5338 WRITER’S DIRECT DIAL NO. (410) 260-3466 
mdise@oag.state.md.us 

September 29, 2008 

BY FACSIMILE AND U.S. MAIL 

President William C. Manlove 

Cecil County Board of Commissioners 

County Administration Building 

200 Chesapeake Blvd. Suite 2100 

Elkton, Maryland 21921 

Mr. David Willis, Chairman 

Cecil County Board of Appeals 

County Administration Building 

200 Chesapeake Blvd. Suite 2300 

Elkton, Maryland 21921 

RE: Cecil County Board of Appeals Critical Area Variance Case # 3409 - Mita 

Dear Gentlemen: 

This letter notifies you that the Cecil County Board of Appeals Decision, issued in the 

above-referenced case on August 27, 2008, is Null and Void. As you know, the Critical Area 

Commission for the Chesapeake and Atlantic Coastal Bays voted on October 11, 2007 to notify 

the County that certain provisions of the Cecil County Critical Area Program are deficient. 

Among those provisions was the Buffer Exemption Provision of the Cecil County Zoning 

Ordinance. 

Under State law, from the date of the Critical Area Commission’s action, “[l]ocal project 

approvals granted under a part of a program that the Commission has determined to be deficient 

shall be null and void after notice of the deficiency.” A variance is a “project approval” and 

hence is subject to the quoted provision of Sate law. Although the staff of the Critical Area 

Commission informed Mr. Joe Johnson of the County’s Office of Planning and Zoning on June 

9, 2007 (copy of letter attached) that “the Board of Appeals may not approve any variance 

request for the Mita project because the decision will be null and void per Natural Resources 

1804 West Street, Suite 100 
Annapolis, Maryland 21401 
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Article Section 8-1809 (1)(3),” the Board apparently proceeded in spite of that notice. 

When this Office received a copy of the Board’s written decision, I immediately called 

the Board’s attorney, Mr. Keith Baynes, and reminded Mr. Baynes that the Critical Area 

Commission’s action had divested the Board of authority to issue variances under the Buffer 

Exemption provisions of the County ordinance. Mr. Baynes promised to check into the matter. 

When I had not heard back from him after three weeks, I again contacted him. He related that he 

had spoken with Mr. Sennstrom, who was of the view that the Board’s action was (in Mr. 

Baynes’ words) “not a big deal.” 

The State law which authorizes Cecil County, and its Board of Appeals, to consider land 

use and development projects within the Critical Area is the Natural Resources Article of the 

Annotated Code of Maryland. Under that law, the Board of Appeals’ action in the Mita case is 

unquestionably null and void. The County and its Board must take immediate action to rescind 

this illegal variance. 

The Critical Area Commission takes very seriously the matter of a County Board of 

Appeals purporting to act on a matter over which the Board has no jurisdiction. The 

Commission and the Office of the Attorney General remain willing to work with the County to 

resolve the issue discussed in this letter. We look forward to your prompt and favorable 

response. 

Sincerely, 

Marianne E. Dise 

Principal Counsel 

"3X—^ 

cc: Hon. Margaret G. McHale, Chair 

Keith Baynes 

Eric Sennstrom 

Norman Wilson, County Attorney 

Kate Schmidt 
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STATE OF MARYLAND 
CRITICAL AREA COMMISSION 

CHESAPEAKE AND ATLANTIC COASTAL BAYS 
1804 West Street. Suite 100. Annapolis, Maryland 21401 

(410) 260-3460 Fax: (410) 974-5338 
www.dnr.state.md.us/criticalarea:' 

June 9, 2008 

Mr. Joseph Johnson 

Cecil County Office of Planning and Zoning 
County Administration Building 

200 Chesapeake Boulevard, Suite 2300 
Elkton, MD 21921 

Re: Local Variance Case #3409; Mita 

Susquehannock Boulevard, North East 

Dear Mr. Johnson: 

Thank you for submitting the above referenced variance request for review and comment. As 

you are aware, the action taken by the Critical Area Commission on October 11, 2007 applies to 

the Buffer Exemption Area provisions of the Cecil County Zoning Ordinance. Specifically, the 

Board of Appeals may not approve any variance request for this project because the decision will 

be null and void per Natural Resources Article Section 8-1809(l)(3). Accordingly, I would 

recommend that the Board postpone any hearing of this matter until the County has successfully 

resolved the sanction. 

Therefore, I will not be providing comments at this time. Please notify this office when the 
County intends to reschedule this variance request. Thank you for your attention. If you have 

any questions, please contact me at (410) 260-3475. 

Natural Resources Planner 
CE303-08 

*■5. 

TTY for the Deaf 
Annapolis: (410) 974-2609 D C. Metro: (301) 586-0450 
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OFFICE OF THE ATTORNEY GENERAL 

for the 

Critical Area Commission for the Chesapeake and Atlantic Coastal Bays 
1804 West Street, Suite 100 

Annapolis, Maryland 21401 
(410) 260-3466 

(410) 974-5338 (Fax) 

October 9, 2008 

MEMORANDUM 

TO: 

FROM: 

RE: 

Kay Winfree 

Marianne E. Dis< 

Golf Courses in the Critical Area 

Attached to this memo is the Critical Area Commission’s Policy on golf courses in the Resource 

Conservation Area. Also attached are the staff memos summarizing the development of the 

Commission’s policy on golf courses. The staff memos reflect the discussion of the CAC 
subcommittee and the public comments received on the draft policy. The final policy was 

adopted by the full Commission in August, 2005 (excerpt from minutes attached). I hope that 

these documents are useful to you and the Attorney General. If you would like more background 

information on any topic in the memos or the policy, I’d be happy to arrange a meeting with the 

staff planner who was responsible for this project. 





Douglas F. Gansler 
Attorney General 

Katherine Winfree 
Chief Deputy Attorney General 

John B. Howard, Jr. 
Deputy Attorney General 

STATE OF MARYLAND 
OFFICE OF THE ATTORNEY GENERAL 

Marianne E. Dise 
Assistant Attorney General 

Principal Counsel 

Saundra K. Canedo 
Assistant Attorney General 

CRITICAL AREA COMMISSION FOR THE 
CHESAPEAKE AND ATLANTIC COASTAL BAYS 

FAX NO. (410)974-5338 WRITER’S DIRECT DIAL NO. (410)260-3466 
md i se@oag. state, md. u s 

October 9, 2008 

Edward H. Nabb, Jr., Esquire 

Harrington, Harrington, and Nabb, P.A. 

526 Poplar Street 

P.O. Box 238 

Cambridge, Maryland 21613 

RE: Proposed Intra-Family Subdivision - Wayne Markey Property 

Dear Mr. Nabb: 

This letter follows up on our recent telephone conversation, and your letter of September 

24, 2008, concerning the expansion of the Critical Area Buffer on the above-referenced property. 

As you noted in your letter, I have already responded to a request by Steve Dodd, Director of the 

Dorchester County Planning and Zoning Office, for my legal interpretation of the language in 

Dorchester County’s Critical Area Program related to the expansion of the Buffer. Your recent 
letter poses another question related to Mr. Dodd’s earlier inquiry; moreover, Mr. Markey has 

been in contact with Mary Owens and Ren Serey of the Critical Area Commission staff, to 

discuss his concerns. I believe that the exchange of written correspondence may not provide the 

best vehicle for discussing the issues related to the Markey property, so I suggest that we 

schedule a mutually convenient time to meet in Cambridge. 

In the meantime, I want to respond to the specific question you posed in your letter: 

whether the County’s Planning Commission may determine “by fact finding” that the non-tidal 

wetlands on the Markey property should or should not be subject to expanded tidewater buffer 

protection as sensitive non-tidal wetlands. In my view, the Planning Commission does not have 

this authority. In the case of non-tidal wetlands, the “factual determination” is limited to 

establishing whether or not non-tidal wetlands exist in a given location (in this case, in a location 

contiguous to the 100-foot Buffer). Non-tidal wetlands are considered, by their very nature, to be 

“sensitive areas.” The word “sensitive” is a descriptive adjective, and not a limiting modifier. 
The Critical Area Commission’s consistent interpretation of the COMAR provision and the 

1804 West Street, Suite 100 
Annapolis, Maryland 21401 



Dorchester County provision (as explained in my June 20, 2008 Memorandum, attached to this 

letter) is that the tidewater Buffer must be expanded beyond 100 feet to include contiguous 

sensitive areas, including, as per the Dorchester Program, non-tidal wetlands. 

As I mentioned above, I believe that the issues related to the Markey property could better 

be discussed if we meet in-person, with all parties as participants to the discussion. I suggest that 

a meeting be arranged among you, Mr. Dodd, Mr. Markey, myself, and Commission staff. We 

are willing to come to Cambridge for the meeting. Please contact me at your convenience to 

discuss this proposal. 

Sincerely, 

Marianne E. Dise 

Principal Counsel 

cc: Wayne Markey 

Steve Dodd 

Ren Serey 

Mary Owens 

Julie Roberts 



OFFICE OF THE ATTORNEY GENERAL 

for the 

Critical Area Commission for the Chesapeake and Atlantic Coastal Bays 

1804 West Street, Suite 100 

Annapolis, Maryland 21401 
(410) 260-3466 

(410) 974-5338 (Fax) 

June 20, 2008 

MEMORANDUM 

TO: Ren Serey 

Executive Director, Critical Area Commission 

FROM: Marianne E. DisetZ^ 

Principal CounseY^jy 

RE: Inquiry from Dorchester County Planning & Zoning Office 

This Memorandum responds to your request for advice about a letter dated May 13, 2008 

from Steve M. Dodd, Director of the Dorchester County Planning & Zoning Office. On behalf of 

the Dorchester County Planning Commission, Mr. Dodd asked you to obtain an “official, legal 

interpretation” of certain language in Dorchester County’s Critical Area program. Specifically, 
Mr. Dodd requested this Office’s interpretation of comments in a letter dated April 22, 2008 

from Julie Roberts, a Natural Resources Planner with the Critical Area Commission. Ms. 

Roberts’ letter addressed a proposed three lot intra- family subdivision of property in Dorchester 

County owned by Wayne Markey (local case P&Z #1116). Ms. Roberts identified an area on 

the Markey property which requires an expansion of the minimum 100-foot Critical Area Buffer, 

due to the existence of non-tidal wetlands which are contiguous to the 100-foot Buffer. Ms. 

Roberts then commented that, due to the required expansion of the Buffer, “variances must be 

obtained for the disturbance associated with the proposed driveways on Lots 1 and 2.” Finally, 

she noted that the Critical Area Commission would not oppose variances for access to these 

intra-family transfer lots. 

Mr. Dodd explained the County’s view that because the nontidal wetlands are not 

adjacent to the tidal wetlands, the nontidal wetlands are not considered a Habitat Protection Area 

and are therefore not regulated under the Dorchester County Critical Area Program. Mr. Dodd 

also stated that only grandfathered lots and parcels are eligible for variances. Apparently, it is 

Dorchester County’s policy not to consider variance applications for intra-family transfer lots. 

At your request, I have reviewed Mr. Dodd’s letter, Ms. Roberts’ letter, and the pertinent 

language of COMAR and of the Dorchester County Critical Area program. While this 



Memorandum is advice of counsel only, and not a formal opinion of the Attorney General, it 

does express my view as to the matters discussed in Mr. Dodd’s and Ms. Roberts’ letters. 

Expansion of the 100-foot Buffer: Ms. Roberts quoted COMAR 27.01.09C (7), which 

provides that “local jurisdictions shall expand the Buffer beyond 100 feet to include contiguous 

sensitive areas, such as steep slopes, hydric soils, or highly erodible soils, whose development or 

disturbance may impact streams, wetlands, or other aquatic environments.” This requirement for 

expansion of the 100-foot Buffer pertains to all listed “contiguous sensitive areas.” That is, 

where a listed sensitive area is contiguous to (“neighboring, adjoining”)1 the 100-foot Buffer, 

then the Buffer must be expanded to include the contiguous sensitive area. This is so, even if the 

listed contiguous sensitive area is separated from tidal waters or tidal wetlands by man-made 

features. As long as the listed contiguous sensitive area is contiguous to the 100-foot Buffer, 

then the Buffer must be expanded. Dorchester County’s Program language confirms this 

interpretation. “Dorchester County has determined that the tidewater buffer will be a minimum 

of 100 feet wide landward from the mean high water line of ....tidal wetlands. The buffer will 

be expanded beyond 100 feet to include contiguous, sensitive areas of nontidal wetlands....” 

Dorchester County Critical Area Program at 41. In my view, Ms. Roberts has accurately stated 

the requirement for expansion of the Buffer in this case. 

Variance for an Intra-Family Lot: Ms. Roberts stated that the Commission “would not 

oppose” a variance for driveways for proposed Lots 1 and 2. This position reflects a policy 

interpretation that recognizes the provision made by the General Assembly for creation of intra- 

family transfer lots. See Code, NR II, §8-1808.2. The Commission would not actively support 

variances for these intra-family lots. Rather, the Commission would likely request that, if the 

County grants variances, that the variances be the minimum necessary to afford relief, and that 

appropriate mitigation be required. Of course, Dorchester County is free to interpret its Critical 

Area program in a manner that is stricter than the State’s interpretation, and accordingly, to 

decline to support a variance request for a new intra-family lot. 

This Memorandum reflects my view as Principal Counsel to the Critical Area 
Commission, and it is not a formal Opinion of the Attorney General. Please contact me if I may 

be of further assistance. 

'Black’s Law Dictionary (4th Ed.) 



Douglas F. Gansli-k 
Attorney General Marianne E. Dise 

Assistant Attorney General 
Principal Counsel KATHF.RINI WlNFREE 

Chief Deputy Attorney General 

John B. Howard, Jr. 
Deputy Attorney General 

STATE OF MARYLAND 
OFFICE OF THE ATTORNEY GENERAL 

Saundra K. Canhdo 
Assistant Attorney General 

CRITICAL AREA COMMISSION FOR THE 
CHESAPEAKE AND ATLANTIC COASTAL BAYS 

FAX NO (410) 974-5338 WRITER’S DIRECT DIAL NO (410) 260-3466 
mdise@oag.statc md.us 

October 31, 2008 

Hon. Donald Dwyer, Jr. 

Maryland House of Delegates 

154 Lowe House Office Building 

Annapolis, Maryland 21401-1991 

RE: Frazier Property, Anne Arundel County 

Dear Delegate Dwyer: 

Thank you for your letter to the Attorney General of October 2, 2008, in which you 

reported your concern with an ongoing situation involving a junk yard on the Frazier Property at 

8270 Edwin Raynor Boulevard in Pasadena, Anne Arundel County. Your letter stated that the 

junk yard lies within several hundred feet of the river, and you asked that this Office and the 

Critical Area Commission to investigate the site, including performing a survey and taking core 

samples of the soil. 

As you know, Anne Arundel County is responsible for inspection and enforcement of its 

local zoning laws regulating junk yards, and the County is also responsible for inspection and 

enforcement of the County’s Critical Area Program. The Critical Area Commission’s role under 

State law is to oversee the implementation of the Critical Area program by the 64 local 
jurisdictions with approved Critical Area programs, but the Critical Area Commission employs 

no inspectors. 

Because the Critical Area Commission records contained no information regarding 

violations on the site, I contacted the County Attorney’s Office to discuss the serious concerns 

raised by your letter. We ascertained that Anne Arundel County has cited the property owner 

numerous times for violations of the local zoning code related to the junk and debris on the 

property, and that the owner has paid fines to the District Court for these local zoning violations. 

However, none of the violations involved the Critical Area law or regulations. The County 

assured me and the Critical Area Commission staff that the zoning violations are limited to 

violations of the local zoning code, and that the activities on the property do not violate the 

1804 West Street. Suite 100 
Xiiiuipolis, Maryland 21401 
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Critical Area criteria. (Examples of Critical Area violations would include illegal grading, 

clearing, or exceeding the impervious surface limit on the site). We verified with the County that 

there has been no illegal grading or clearing on the Critical Area portion of the site, and that the 

limits on impervious surfaces are not exceeded. 

I appreciate your concern for the protection of our environment, and I trust that this letter 

has responded to your inquiry. For further information, please contact me directly at (410) 260- 

3466. You may also wish to speak to Ms. Betty Dixon, Director of the Anne Arundel County 

Office of Inspections and Permits at (410) 222-7790. 

Sincerely, 

'-flMtfULAJLfc. 

Marianne E. Disc 

Assistant Attorney General 

cc: Hon. Douglas F. Gansler 

Ms. Betty Dixon 





pis yut^vA- 
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Please forward copies of finalized correspondence (with pink slip) to Peggie 
McKee at the address below. 

Reference No: MAIL 

MAIL-Tracker Assignment and Tracking Form 
OAG Mail Tracking Services Unit 

200 Saint Paul Place 
Baltimore, MD 21202 

Email: pmckee@oaq.state.md.us 
Fax:410-230-1708 
Telephone: 410-576-6972 

TO: 

FROM: 

DATE: 

cKnu^cyiJ 

Shanetta Paskel, Director Legislation C<^ 

Qlk DSl 

Please prepare draft response by InlAn D& 
Ho Doobol \A/i+h roforonoo ni imKcir * I 

and forward it to 
Shanetta Paskel with reference number. 

If you have any questions about the response, or do not think a response can be 
prepared by the date above, please contact Shanetta at 410-576-7939. 

Upon receiving the draft response, Shanetta will contact you to review it and 
prepare to send it out. 

Please note that we will contact the author(s) of the letter to let him/her know we 
have received the correspondence and are looking at the matter. The author(s) of the 
letter will be instructed to contact Shanetta Paskel if they have any questions or want to 
check on the status of the response. 

Comments: cc: Douglas Gansler 
 Kav Winfree 
 J.B. Howard 
 Dan Friednjan 

^ received 

■€ 

y 

OCT 0 9 2008 

MD Dept of the Environment 
Office Of The Attorney General 

/>f 

Q.C' 





Don Dwyer, Jr. 
31st Legislative District 
Anne Arundel County 

Deputy Minority Whip 

Judiciary Committee 

'The (JMaryland House of ^Delegates 

Annapolis, Maryland 21401-1991 

Annapolis Office 
154 Lowe House Office Building 
Annapolis, Maryland 11401-1991 

Annapolis 410-841-3x98 
Glen Bumie 410-590-43x0 

Attorney General Douglas Gansler 
Office of the Attorney General 
200 St. Paul Place 
Baltimore, MD 21202 

Thursday, October 02,2008 

Dear Attorney General Gansler, 

I am writing regarding a serious environmental violation that has been allowed to go on 
for over 23 years in Anne Arundel County. Based on newspaper accounts that I have in 
my possession, Anne Arundel County first became aware of this violation in 1985. It 
took from that time in 1985 until 1991 (6 years) for Anne Arundel County to take action 
against the property owner. 

Amazingly, on September 5, 1991 Anne Arundel County entered into a lease with the 
same property owner to use a portion of the 45 acre parcel as a “dredge spoil” area. 
Again on February 16, 1993 the lease was amended to extend the term and increase the 
amount. Ironically, according to the Director of Inspections and Permits (Betty Dixon), 
the County was leasing the land for the amount of fines and charges levied by the county 
in court earlier that year. Concerned, she went to the office of law and questioned the 
situation. I am under the impression that something did not sit just right regarding her 
meeting with the Anne Arundel County office of law and this situation. 

On September 9, 2006, the property owner (Connie Frazier) was issued a grading permit 
to close the dredge site. Ironically, the permit issued clearly indicates that the property is 
located within the critical area. This is the only official document indicating correctly 
that the property is in the critical area. There are specific requirements contained in the 
2006 permit that to date have not been complied with yet Anne Arundel County fails to 
enforce the requirements of the pennit and it remains open even though no work has 
begun. 

It is interesting that there are recorded complaints on the county’s website dated from 
900^ thrrvncrh 9007 fRp/f PaQP ID 7.-9OO^-04^0\ TTnwpvpr tVip mmnl«int Jq ac a 

E-Mail don_dwyer@house.stace.md.us 





“Junk and debris” case. If you look at a Google Earth satellite view at 8270 Edwin 
Raynor Blvd. Pasadena MD 21122 you will see that this is clearly an illegal junk yard 
within several hundred feet of the river that has been there since 1985. 
It seems that there are many irregularities concerning how Anne Arundel County zoning 
enforcement has handled this case. 

• No legal action from 1985 until 1989. 

• Oct 14, 1987 Property sold to Connie Frazier while under investigation. 

• Jan 13,1989 AACO Files land use Suit against Connie Frazier. 

• Sept 5,1991 AACO leases land for dredge spoil site. 
• Significant fines of 1991 were offset by county lease. 
• From 2003 through 2008 multiple citations issued without follow up. 

• To date no critical area violations have been sited. 
• No enforcement of 2006 grading permit. 

• Over a half a dozen homes have been constructed without permits or subdivisions 

• Dredge Spoil remains open on a violated grading permit. 

You will see in a Google Earth satellite view that the property is within several hundred 
feet of the Magothy River. Further, a newspaper account of 1991 states that “the junk is 
more easily seen from the water than the highway. Ms. Finklestein said, “It’s a nice 
waterfront j unkyard.” 

With this being the case, why in over 23 years, have none of the complaints been 
recorded or prosecuted as “Critical Area” violations, and why is it that Anne Arundel 
County ignored for so long the serious violations and possible contaminations regarding 
this property? 

I am requesting an official investigation by the Office of the Maryland Attorney General 
and the Critical Area Commission pertaining to the irregularities and inconsistencies 
related to this property. I would request that the site be surveyed for possible filling of 
ravines and ask that core samples be taken and tested at various locations on the property. 
I would ask that the assigned investigator meet me personally to review my many 
documents. 





Mrs. Betty Dixon 

Director, Anne Arundel County 

Office of Inspections and Permits 
2664 Riva Road 

Annapolis, MD 21401 

John B. Howard, Jr. 

Office of the Attorney General 

200 St. Paul Place 
Baltimore, MD 21202 

Michelle Parrish 
Office of the Attorney General 

200 St. Paul Place 
Baltimore, MD 21202 

Shanetta Paskel 
Office of the Attorney General 
200 St. Paul Place 
Baltimore, MD 21202 

Dan Friedman 

Annapolis Legislative office 

Legislative Services Building 
90 State Circle 

Annapolis, MD 21401 

£xJ.,<x<r f 
rt 
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Attorney General 

Douglas F. Gansler 
Office of the Attorney General 
200 St. Paul Place 

Baltimore, MD 21202 

Katherine Winfree 
Office of the Attorney General 
200 St. Paul Place 

Baltimore, MD 21202 

Erin Fitzsimmons 
Office of the Attorney General 

200 St. Paul Place 

Baltimore, MD 21202 



. 



Douglas F. Gansler 
Attorney General Marianne E. Dise 

Katherine Wineree 
Chief Deputy Attorney General 

John B Howard, Jr. 
Deputy Attorney General 

Assistant Attorney General 
Principal Counsel 

Assistant Attorney General 
Saundra K. Canedo 

STATE OF MARYLAND 
OFFICE OF THE ATTORNEY GENERAL 

CRITICAL AREA COMMISSION FOR THE 
CHESAPEAKE AND ATLANTIC COASTAL BAYS 

FAX NO (410)974-5338 writer’s Direct dial no (410) 260-3406 
mdise@oag.state, md.us 

November 12, 2008 

Alexis E. Kramer, Esquire 

Ewing, Dietz, Fountain & Kehoe 

16 South Washington Street 

Post Office Box 1146 

Easton, Maryland 21601-1146 

RE: Public Information Act Request to the Critical Area Commission: 

5782 Shipyard Point Road, Royal Oak, Maryland (Blevins) 

Dear Ms. Kramer: 

Enclosed please find all records and documents in the files of the Maryland Critical Area 

Commission pertaining to your request for information dated October 23, 2008, received in this 

Office on October 27, 2008. 

The Commission has waived the search and copying fees for this request. Please contact 

me if you have any questions about this response. 

Sincerely, 

y Marianne E. Dise 

Principal Counsel 

Enclosures 

1804 West Street. Suite 100 
Annapolis, Maryland 21401 





Pise, Marianne E. 

Subject: 

Dise, Marianne E. 
Monday, September 15, 2008 12:08 PM 
Cucuzzella, Paul 
FW: Blevins boathouse 

Fyi - It's RCA and not BEA 

 Original Message  
From: Kelly, Nick 
Sent: Monday, September 15, 2008 9:58 AM 

To: Gallo, Kerrie 
Cc: Dise, Marianne E. 
Subject: RE: Blevins boathouse 

D'oh! Good call. I checked it out. It's not BEA. 

NK 

 Original Message  
From: Gallo, Kerrie 
Sent: Monday, September 15, 2008 9:26 AM 
To: Kelly, Nick 
Subject: RE: Blevins boathouse 

ould you please double check the County BEA maps just to be sure its not BEA? Thanks! 

Sent by GoodLink (www.good.com) 

 Original Message  
From: Kelly, Nick 
Sent: Monday, September 15, 2008 09:07 AM Eastern Standard Time 
To: Dise, Marianne E. 
Cc: Gallo, Kerrie 
Subject: RE: Blevins boathouse 

Hi Marianne, 

The site is designated RCA, according to our GIS layer. However, I couldn’t located any file related to the 

property. Kerrie, do you happen to know of any file that may be related to this project? 

Let me know if there’s anything else I can do. 

Thanks 

i 





Nick 

-Original Message  
From: Disc, Marianne E. 
Sent: Friday, September 12, 2008 2:25 PM 
To: Gallo, Kerrie; Kelly, Nick 
Cc: Schmidt, Katherine; Cucuzzella, Paul; Canedo, Saundra 
Subject: FW: Blevins boathouse 

Nick, 

Can you please check this property on the CA maps? The case involves a boat house that was converted to a 
residence, in violation of the terms of a conservation easement on the property. We are interested in the CA 
designation of the property, as well as whether the property has been mapped as buffer exempt. Also, if you 
have any project files on the property, that would be helpful. Thanks, 

Marianne 

Original Message  

om: Cucuzzella, Paul 
nt: Friday, September 12, 

to: Disc, Marianne E. 
Subject: Blevins boathouse 

2008 2:02 PM 

Marianne, the Blevins boathouse is located on Talbot County Tax Map 46, Parcel 38, on Irish Creek. As 
discussed, please have the planner check to confirm that it’s not buffer-exempt. The boathouse is adjacent to 

the property’s pier, and is certainly w/i 100’ of the water. Thanks. 

Paul J. Cucuzzella 

Assistant Attorney General 

Maryland Department of Natural Resources 

580 Taylor Ave., C-4 

Annapolis, Maryland 21401 

260-8352 

fax (410) 260-8364 

2 
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Dise, Marianne E. 

From: Dise, Marianne E. 

Sent: Monday, September 15, 2008 1:46 PM 

To: Kelly, Nick 

Subject: RE: Blevins boathouse 

Tracking: Recipient Delivery 

Kelly, Nick Delivered: 9/15/2008 1:46 PM 

Thanks, Nick. I've passed along to Paul C. He may be contacting you re testifying about 

the Talbot program, and/or the buffer. 

—Original Message  
From: Kelly, Nick 
Sent: Monday, September 15, 2008 9:07 AM 
To: Dise, Marianne E. 
Cc: Gallo, Kerrie 
Subject: RE: Blevins boathouse 

Hi Marianne, 
The site is designated RCA, according to our GIS layer. However, I couldn't located any file related to the 
property. Kerrie, do you happen to know of any file that may be related to this project? 

Let me know if there’s anything else I can do. 

Thanks 
Nick 

 Original Message  
From: Dise, Marianne E. 
Sent: Friday, September 12, 2008 2:25 PM 
To: Gallo, Kerrie; Kelly, Nick 
Cc: Schmidt, Katherine; Cucuzzella, Paul; Canedo, Saundra 
Subject: FW: Blevins boathouse 

Nick, 

Can you please check this property on the CA maps? The case involves a 

boat house that was converted to a residence, in violation of the terms of a 

conservation easement on the property. We are interested in the CA 

designation of the property, as well as whether the property has been 

mapped as buffer exempt. Also, if you have any project files on the 

property, that would be helpful. Thanks, 

Marianne 

 Original Message  
From: Cucuzzella, Paul 
Sent: Friday, September 12, 2008 2:02 PM 
To: Dise, Marianne E. 

10/28/2008 
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Subject: Blevins boathouse 

Marianne, the Blevins boathouse is located on Talbot County Tax Map 46, Parcel 38, on Irish 
Creek. As discussed, please have the planner check to confirm that it’s not buffer-exempt. The 
boathouse is adjacent to the property's pier, and is certainly w/i 100’ of the water. Thanks. 

Paul J. Cucuzzella 
Assistant Attorney General 
Maryland Department of Natural Resources 
580 Taylor Ave., C-4 
Annapolis, Maryland 21401 
(410) 260-8352 
fax (410) 260-8364 
pcucuzzella@dnr.state.md.us 

10/28/2008 
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Dise, Marianne E. 

From: Dise, Marianne E. 

Sent: Friday, September 12, 2008 2:25 PM 

To: Gallo, Kerrie; Kelly, Nick 

Cc: Schmidt, Katherine; Cucuzzella, Paul; Canedo, Saundra 

Subject: FW: Blevins boathouse 

Tracking: Recipient Delivery 

Gallo, Kerrie Delivered: 9/12/2008 2:25 PM 

Kelly, Nick Delivered: 9/12/2008 2:25 PM 

Schmidt, Katherine Delivered: 9/12/2008 2:25 PM 

Cucuzzella, Paul Delivered: 9/12/2008 2:25 PM 

Canedo, Saundra Delivered: 9/12/2008 2:25 PM 

Nick, 

Can you please check this property on the CA maps? The case involves a boat house that 

was converted to a residence, in violation of the terms of a conservation easement on the 

property. We are interested in the CA designation of the property, as well as whether 

the property has been mapped as buffer exempt. Also, if you have any project files on 

the property, that would be helpful. Thanks, 

Marianne 

 Original Message  
From: Cucuzzella, Paul 
Sent: Friday, September 12, 2008 2:02 PM 
To: Dise, Marianne E. 
Subject: Blevins boathouse 

Marianne, the Blevins boathouse is located on Talbot County Tax Map 46, Parcel 38, on Irish Creek. As 
discussed, please have the planner check to confirm that it’s not buffer-exempt. The boathouse is adjacent to the 
property’s pier, and is certainly w/i 100' of the water. Thanks. 

Paul J. Cucuzzella 
Assistant Attorney General 
Maryland Department of Natural Resources 
580 Taylor Ave., C-4 
Annapolis, Maryland 21401 
(410) 260-8352 
fax (410) 260-8364 
pcucuzzella@dnr. state, md. us 

10/28/2008 





Kelly, Nick 

Page 1 of 2 

From: Kelly, Nick 

Sent: Monday, September 15, 2008 1:47 PM 

To: Dise, Marianne E. 

Subject: RE: Blevins boathouse 

Excellent. I always love a chance to testify! 

Nick 

—Original Message  
From: Dise, Marianne E. 
Sent: Monday, September 15, 2008 1:46 PM 
To: Kelly, Nick 
Subject: RE: Blevins boathouse 

Thanks, Nick. I've passed along to Paul C. He may be contacting you re testifying 

about the Talbot program, and/or the buffer. 

 Original Message  
From: Kelly, Nick 
Sent: Monday, September 15, 2008 9:07 AM 
To: Dise, Marianne E. 
Cc: Gallo, Kerrie 
Subject: RE: Blevins boathouse 

Hi Marianne, 
The site is designated RCA, according to our GIS layer. However, I couldn’t located any file 
related to the property. Kerrie, do you happen to know of any file that may be related to this 
project? 

Let me know if there’s anything else I can do. 

Thanks 
Nick 

 Original Message— 
From: Dise, Marianne E. 
Sent: Friday, September 12, 2008 2:25 PM 
To: Gallo, Kerrie; Kelly, Nick 
Cc: Schmidt, Katherine; Cucuzzella, Paul; Canedo, Saundra 
Subject: FW: Blevins boathouse 

Nick, 

Can you please check this property on the CA maps? The case involves 

a boat house that was converted to a residence, in violation of the 

terms of a conservation easement on the property. We are interested 

in the CA designation of the property, as well as whether the property 

has been mapped as buffer exempt. Also, if you have any project files 

on the property, that would be helpful. Thanks, 

10/29/2008 
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Marianne 

—Original Message  
From: Cucuzzella, Paul 
Sent: Friday, September 12, 2008 2:02 PM 
To: Dise, Marianne E. 
Subject: Blevins boathouse 

Marianne, the Blevins boathouse is located on Talbot County Tax Map 46, Parcel 38, on 
Irish Creek. As discussed, please have the planner check to confirm that it’s not buffer- 
exempt. The boathouse is adjacent to the property’s pier, and is certainly w/i 100' of the 
water. Thanks. 

Paul J. Cucuzzella 
Assistant Attorney General 
Maryland Department of Natural Resources 
580 Taylor Ave., C-4 
Annapolis, Maryland 21401 
(410) 260-8352 
fax (410)260-8364 
pcucuzzella@dnr.state.md.us 

10/29/2008 
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Kelly, Nick 

From: 

Sent: 

To: 

Subject: 

Dise, Marianne E. 

Monday, September 15, 2008 1:46 PM 

Kelly, Nick 

RE: Blevins boathouse 

Thanks, Nick. I've passed along to Paul C. He may be contacting you re testifying about 

the Talbot program, and/or the buffer. 

 Original Message  
From: Kelly, Nick 
Sent: Monday, September 15, 2008 9:07 AM 
To: Dise, Marianne E. 
Cc: Gallo, Kerrie 
Subject: RE: Blevins boathouse 

Hi Marianne, 
The site is designated RCA, according to our CIS layer. However, I couldn’t located any file related to the 
property. Kerrie, do you happen to know of any file that may be related to this project? 

Let me know if there's anything else I can do. 

Thanks 

 Original Message  
From: Dise, Marianne E. 
Sent: Friday, September 12, 2008 2:25 PM 
To: Gallo, Kerrie; Kelly, Nick 
Cc: Schmidt, Katherine; Cucuzzella, Paul; Canedo, Saundra 
Subject: FW: Blevins boathouse 

Nick, 

Can you please check this property on the CA maps? The case involves a 

boat house that was converted to a residence, in violation of the terms of a 

conservation easement on the property. We are interested in the CA 

designation of the property, as well as whether the property has been 

mapped as buffer exempt. Also, if you have any project files on the 

property, that would be helpful. Thanks, 

Marianne 

 Original Message  
From: Cucuzzella, Paul 
Sent: Friday, September 12, 2008 2:02 PM 
To: Dise, Marianne E. 
Subject: Blevins boathouse 

Marianne, the Blevins boathouse is located on Talbot County Tax Map 46, Parcel 38, on Irish 
Creek. As discussed, please have the planner check to confirm that it’s not buffer-exempt. The 

10/29/2008 
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boathouse is adjacent to the property’s pier, and is certainly w/i 100’ of the water. Thanks. 

Paul J. Cucuzzella 
Assistant Attorney General 
Maryland Department of Natural Resources 
580 Taylor Ave., C-4 
Annapolis, Maryland 21401 
(410) 260-8352 
fax (410)260-8364 
pcucuzzella@dnr.state.md.us 

10/29/2008 





Kelly, Nick 

Subject: 

Kelly, Nick 
Monday, September 15, 2008 9:58 AM 
Gallo, Kerrie 
Dise, Marianne E. 
RE: Blevins boathouse 

D'oh! Good call. I checked it out. It's not BEA. 

NK 

 Original Message  
From: Gallo, Kerrie 
Sent: Monday, September 15, 2008 9:26 AM 
To: Kelly, Nick 
Subject: RE: Blevins boathouse 

Could you please double check the County BEA maps just to be sure its not BEA? Thanks! 

Sent by GoodLink (www.good.com) 

 Original Message  
From: Kelly, Nick 
Sent: Monday, September 15, 2008 09:07 AM Eastern Standard Time 
To: Dise, Marianne E. 
Cc: Gallo, Kerrie 
Subject: RE: Blevins boathouse 

The site is designated RCA, according to our GIS layer. However, I couldn't located any 
file related to the property. Kerrie, do you happen to know of any file that may be 
related to this project? 

Let me know if there's anything else I can do. 

Thanks 

Nick 

 Original Message  
From: Dise, Marianne E. 
Sent: Friday, September 12, 2008 2:25 PM 
To: Gallo, Kerrie; Kelly, Nick 
Cc: Schmidt, Katherine; Cucuzzella, Paul; Canedo, Saundra 
Subject: FW: Blevins boathouse 

Nick, 

kn you please check this property on the CA maps? The case involves a boat house that 
as converted to a residence, in violation of the terms of a conservation easement on the 

property. We are interested in the CA designation of the property, as well as whether the 
property has been mapped as buffer exempt. Also, if you have any project files on the 
property, that would be helpful. Thanks, 

1 





Marianne 

‘--Original Message  
Trom: Cucuzzella, Paul 
Sent: Friday, September 12, 
To: Dise, Marianne E. 
Subject: Blevins boathouse 

2008 2:02 PM 

Marianne, the Blevins boathouse is located on Talbot County Tax Map 46, Parcel 38, on 
Irish Creek. As discussed, please have the planner check to confirm that it's not buffer- 
exempt. The boathouse is adjacent to the property's pier, and is certainly w/i 100' of 
the water. Thanks. 

Paul J. Cucuzzella 

Assistant Attorney General 

Maryland Department of Natural Resources 

580 Taylor Ave., C-4 

Annapolis, Maryland 21401 

(410) 260-8352 

Xax (410) 260-8364 

icuzzellaSdnr.state.md.us 
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Kelly, Nick 

Subject: 

Gallo, Kerrie 
Monday, September 15, 2008 9:26 AM 
Kelly, Nick 
RE: Blevins boathouse 

Could you please double check the County BEA maps just to be sure its not BEA? Thanks! 

Sent by GoodLink (www.good.com) 

 Original Message  
From: Kelly, Nick 
Sent: Monday, September 15, 2008 09:07 AM Eastern Standard Time 
To: Dise, Marianne E. 
Cc: Gallo, Kerrie 
Subject: RE: Blevins boathouse 

Hi Marianne, 

The site is designated RCA, according to our GIS layer. However, I couldn't located any 
file related to the property. Kerrie, do you happen to know of any file that may be 
related to this project? 

Let me know if there's anything else I can do. 

Nick 

 Original Message  
From: Dise, Marianne E. 
Sent: Friday, September 12, 2008 2:25 PM 
To: Gallo, Kerrie; Kelly, Nick 
Cc: Schmidt, Katherine; Cucuzzella, Paul; Canedo, Saundra 
Subject: FW: Blevins boathouse 

Nick, 

Can you please check this property on the CA maps? The case involves a boat house that 
was converted to a residence, in violation of the terms of a conservation easement on the 
property. We are interested in the CA designation of the property, as well as whether the 
property has been mapped as buffer exempt. Also, if you have any project files on the 
property, that would be helpful. Thanks, 

Marianne 

--Original Message  
tom: Cucuzzella, Paul 
!nt: Friday, September 12, 

To: Dise, Marianne E. 
Subject: Blevins boathouse 

2008 2:02 PM 

1 





Marianne, the Blevins boathouse is located on Talbot County Tax Map 46, Parcel 38, on 
Irish Creek. As discussed, please have the planner check to confirm that it's not buffer- 
• mpt. The boathouse is adjacent to the property's pier, and is certainly w/i 100' of 

water. Thanks. 

Paul J. Cucuzzella 

Assistant Attorney General 

Maryland Department of Natural Resources 

580 Taylor Ave., C-4 

Annapolis, Maryland 21401 

(410) 260-8352 

fax (410) 260-8364 

pcucuzzellaOdnr.state.md.us 

2 
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Kelly, Nick 

From: Kelly, Nick 

Sent: Monday, September 15, 2008 9:07 AM 

To: Dise, Marianne E. 

Cc: Gallo, Kerrie 

Subject: RE: Blevins boathouse 

Hi Marianne, 
The site is designated RCA, according to our GIS layer. However, I couldn’t located 

Kerrie, do you happen to know of any file that may be related to this project? 
any file related to the property. 

Let me know if there's anything else I can do. 

Thanks 
Nick 

 Original Message  
From: Dise, Marianne E. 
Sent: Friday, September 12, 2008 2:25 PM 
To: Gallo, Kerrie; Kelly, Nick 
Cc: Schmidt, Katherine; Cucuzzella, Paul; Canedo, Saundra 
Subject: FW: Blevins boathouse 

Nick, 

Can you please check this property on the CA maps? The case involves a boat house 

that was converted to a residence, in violation of the terms of a conservation 

easement on the property. We are interested in the CA designation of the property, 

as well as whether the property has been mapped as buffer exempt. Also, if you have 

any project files on the property, that would be helpful. Thanks, 

Marianne 

—Original Message— 
From: Cucuzzella, Paul 
Sent: Friday, September 12, 2008 2:02 PM 
To: Dise, Marianne E. 
Subject: Blevins boathouse 

Marianne the Blevins boathouse is located on Talbot County Tax Map 46, Parcel 38, on Irish Creek As 

tTnfnnt ^ ^eck }° ^ it’s not buffer-exempt. The boathouse is adjacent to the property s pier, and is certainly w/i 100 of the water. Thanks. 

Paul J. Cucuzzella 
Assistant Attorney General 
Maryland Department of Natural Resources 
580 Taylor Ave., C-4 
Annapolis, Maryland 21401 
(410)260-8352 
fax (410)260-8364 
pcucuzzella@dnr.state.md.us 

10/29/2008 
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Kelly, Nick 

From: 

Sent: 

To: 

Cc: 

Subject: 

Dise, Marianne E. 

Friday, September 12, 2008 2:25 PM 

Gallo, Kerrie; Kelly, Nick 

Schmidt, Katherine; Cucuzzella, Paul; Canedo, Saundra 
« 

FW: Blevins boathouse 

Nick, 

Can you please check this property on the CA maps? The case involves a boat house that 

was converted to a residence, in violation of the terms of a conservation easement on the 

property. We are interested in the CA designation of the property, as well as whether 

the property has been mapped as buffer exempt. Also, if you have any project files on 

the property, that would be helpful. Thanks, 

Marianne 

 Original Message  
From: Cucuzzella, Paul 
Sent: Friday, September 12, 2008 2:02 PM 
To: Dise, Marianne E. 
Subject: Blevins boathouse 

Marianne, the Blevins boathouse is located on Talbot County Tax Map 46, Parcel 38, on Irish Creek. As 
discussed, please have the planner check to confirm that it's not buffer-exempt. The boathouse is adjacent to the 
property’s pier, and is certainly w/i 100’ of the water. Thanks. 

Paul J. Cucuzzella 
Assistant Attorney General 
Maryland Department of Natural Resources 
580 Taylor Ave., C-4 
Annapolis, Maryland 21401 
(410)260-8352 
fax (410)260-8364 
pcucuzzella@dnr.state.md.us 

10/29/2008 





LAW OFFICES 

W. Thomas Fountain E WIN G 
’’hilip E. L. Dietz, jr. 

kN F. Hall 
Christopher B. Kehoe 
Karen M. Kaludis 
Stephen H. Kehoe 
Sharon M. VanEmburgh 
Alexis E. Kramer 
Christopher W. Jennings 

DIETZ, FOUNTAIN & KEHOE 

Professional Association 
16 South Washington Street 

Post Office Box 1146 
Easton, Maryland 21601-1146 

TELEPHONE (410) 821-1988 
FIRM EMAIL: INFO@EWINGDIETZ.COM 

October 23, 2008 

David C. Bryan 
of Counsel 

L. Clark Ewing 
1916 -1998 

FACSIMILE 
TRANSMISSION 

(410) 810-5053 

VIA CERTIFIED MAIL 
Shirley Massenburg, Administrator 
Critical Area Commission 
1804 West Street 
Annapolis, MD 21401 

Re: Maryland Public Information Act Request 

Dear Custodian of the Records: 

This is a request under the Maryland Public Information Act, State Government Article, 
Sections 10-611 through 628. I am making this request on behalf of my clients, Phillip and 
Gloria Blevins. In this capacity, I wish to obtain copies of all records in your custody and control 
pertaining to the following: 

any and all records, documents or other written information pertaining to the real property 
located at 5782 Shipyard Point Road, Royal Oak, Talbot County, Maryland and owned by 
Phillip and Gloria Blevins from 1995 to present. 

If all or any part of this request is denied, I request that I be provided with a written 
statement of the grounds for the denial. If you determine that some portions of the requested 
records are exempt from disclosure, please provide me with the portions that can be disclosed. 

I also anticipate that I will want copies of some or all of the records. Therefore, please 
advise me as to the cost, if any, for obtaining copies of the records and the total cost of any or for 
all records described above. If you have adopted a price schedule for obtaining copies of records 
or other rules or regulations pertaining to the Act, please send me a copy. 

I look forward to receiving your disclosable records promptly and, in any event, to a 
decision about all of the requested records within tnirty days. Thank you for your cooperation. If 
you have any questions concerning the request, please feel free to telephone me at theabdve 
number. ^ s' 

Smcerely, s' 

Alexis E. Kramer 
AEK/mln 
cc: Phillip and Gloria Blevins 
Y:\Kramer\CIietU Work (009)VA - KVBIevins, Phillip and Gloria\Correspondence\cac public info request.wpd 
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