DOUGLAS F. GANSLER

Attorney General . MARIANNE E. DISE
> Assistant Attorney General
KATHERINE WINFREL

ik ,IH Prineipal Counsel
‘ Chief Deputy Attorney General N i

SAUNDRA K. CANEDO

JOHN B. HOWARD, JR. Assistant Attorney General

Deputy Attorney General
STATE OF MARYLAND
OFFICE OF THE ATTORNEY GENERAL
CRITICAL AREA COMMISSION FOR THE
CHESAPEAKE AND ATLANTIC COASTAL BAYS
FAXNO. (410)974-5338 WRITER'S DIRECT DIAL NO. (410) 260-3466
mdisc@oag.state.md.us

January 10, 2008

Timothy R. Henderson, Esquire
Rich and Henderson, P.C.

51 Franklin Street Suite 300

P.O. Box 589

Annapolis, Maryland 21404-0589

Re: Chesapeake Cove — Cecil County, Maryland

Dear Mr. Henderson;:

This letter acknowledges receipt of your correspondence dated J anuary 7, 2008. Your letter

purports “to lodge a formal objection” to a letter from staff of the Critical Area Commission to the
Cecil County Department of Planning and Zoning.

While I note your objection, I also want to inform you that it is the intent of the Commission
staff, and of the Attorney General’s Office, to continue to work cooperatively with Cecil County on

this matter, as we work with the County cooperatively on many other matters regarding the Critical
Area Program.

Sincerely,

Marianne E. Dise
Principal Counsel

1804 West Street, Suite 100
Annapolis, Maryland 21401




Copy to: Anthony DiGiacomo, Cecil County Planning & Zoning
Eric Sennstrom, Cecil County Planning & Zoning

Margaret McHale, Chair, Critical Area Commission
Ren Serey

Kate Schmidt




PUBLIC LAWYERS LEGAL SERVICES PROGRAM
1804 West Street Suite 100
Annapolis, Maryland 21401
(410) 260-3466

Reply to: Marianne E. Dise

January 11, 2008

Mr. Robert P. Duckworth, Clerk of the Court
Circuit Court for Anne Arundel County

7 Church Circle

Annapolis, Maryland 21401

Re: Kathy Renee Jennings v. Warren White, Case No0.02-C-07-126927

Dear Mr. Duckworth:
Enclosed please find for filing a Motion for Order of Default and Request for Hearing in the
above-referenced case. My client has complied with the statutory requirements for representation by

Maryland Volunteer Lawyers Service, and my client is entitled to a waiver of filing fees and court costs.

Please date-stamp and return to me in the enclosed self-addressed envelope a copy of the enclosed
pleading. -

Please contact me if additional information is required. Thank you for your assistance.
Very truly yours,

WAL s E Draa

Marianne E. Dise
Attorney for Plaintiff

Enclosures
cc: Kathy Jennings







IN THE CIRCUIT COURT FOR ANNE ARUNDEL COUNTY, MARYLAND

KATHY RENEE JENNINGS %
7852 Willing Court

. Pasadena, Maryland 21122

Plaintiff, T

V. Case No. 02-C-07-126927

WARREN WHITE
331 25" Street
Baltimore, Maryland, )

Defendant.

MOTION FOR ORDER OF DEFAULT

Plaintiff, Kathy Renee Jennings, by her attorney, Marianne E. Dise, files this Motion for
Order of Default against Defendant Warren White, and in support thereof states the following:

1. Plaintiff filed a Complaint for Absolute Divorce in this Court, as captioned above, on
November 5, 2007.

2. This Court issued a Summons to Defendant Warren White on November 7, 2007.

3. Defendant was served with the Summons and Complaint on November 21, 2007.
Affidavit of Service attached as Exhibit A.

4. The Affidavit of Service was filed with this Court on November 28, 2007.

5. More than thirty (30 ) days has elapsed since service of the Summons and Complaint
on the Defendant. The Defendant has failed to file a responsive pleading.

6. The Defendant is not in the military service, as evidenced by the Affidavit attached as
Exhibit B. The last known address of the Defendant is 331 25" Street, Baltimore, Maryland.

WHEREFORE, Plaintiff, Kathy Renee Jennings, respectfully prays that:

A. This Honorable Court enter an Order of Default against Defendant Warren White:






and

B. This Honorable Court enter an Order requiring the taking of testimony on the matters

alleged in the Complaint; and

C. That Plaintiff be awarded such other and further relief as the nature of her cause may

require.

Dated: January _{mﬂ

/! ;M'L('ﬂ( U ?bw;

Marianne E. Dise, Esquire
Pro Bono via
Md. Volunteer Lawyers Service
1804 West Street Suite 100
Annapolis, Maryland 21401
(410) 260-3466 (phone)
(410) 974-5338 (fax)

Attomey for Plaintiff






AFFIDAVIT OF SERVICE

State of Maryland County of Anne Arundel Circuit Court

Case Number: 02-C-07-126927 DA

Plaintiff:
KATHY RENEE JENNINGS
VS.

Defendant:
WARREN WHITE

For:

PUBLIC LAWYERS LEGAL SERVICES PROGRAM
1804 West Street

Suite 100

Annapolis, MD 21401

Received by PRIORITY PROCESS to be served on WARREN WHITE, 331 25TH STREET, BALTIMORE, MD
1, Sharon Alleyne, being duly swom, depose and say that on the 21st day of November, 2007 at 9:25 am, I:

INDIVIDUALLY/PERSONALLY served by delivering a true copy of the A SUMMONS AND COMPLAINT,
SHERIFF'S RETURN FORM with the date and hour of service endorsed thereon by me, to: WARREN WHITE at

the address of: 331 25TH STREET, BALTIMORE, MD, and informed said person of the contents therein, in
compliance with state statutes.

Description of Person Served: Age: 40s, Sex: M, Race/Skin Color: Black, Height: 5'9", Weight: 175, Hair:
Black, Glasses: N

Under penalty of perjury, | certify that the above made statements are true. | am over the age of 18 and have no
interest in the above action.

sme GODAIRE
. 5. s Ziate of Marylano
;A T..'.:,mgomerx _
7 yamas ggaan 1. 2010

Sh;ron Alleyne
Process Server

Movemb

PRIORITY PROCESS
knowrn 1

P.O. Box 4189
Rockville, MD 20849-4189
{800) 420-8080

an Public

Our Job Serial Number: 2007019356
Ref: MVLS

Copynght € 1992-2006 Database Services, Inc. - Process Server's Toolbox VS &s

Exhihit A
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IN THE CIRCUIT COURT FOR ANNE ARUNDEL COUNTY, MARYLAND

KATHY RENEE JENNINGS g
7852 Willing Court
Pasadena, Maryland 21122

Plaintiff, %

V. Case No. 02-C-07-126927

WARREN WHITE

331 25" Street

Baltimore, Maryland, *
Defendant.

NON-MILITARY AFFIDAVIT

I, KATHY RENEE JENNINGS, being over the age of 18 years and competent to testify to the
matters set forth in this Affidavit, hereby affirm that:

1. Defendant, WARREN WHITE is not in the military service of the United States;

2. Defendant WARREN WHITE is not in the military service of any nation allied with
the United States;

3. Defendant WARREN WHITE has not been ordered to report for induction under the
Selective Training and Service Act; and

4. Defendant WARREN WHITE is not a member of the Enlisted Reserve Corps who has
been ordered to report for military service.

I solemnly affirm under the penalties of perjury that the contents of this paper are true to the best
of my knowledge, information, and belief.

Kafhy Renee Je‘r{nings

% Date: /’/0’03

Dby ibhi b R







IN THE CIRCUIT COURT FOR ANNE ARUNDEL COUNTY, MARYLAND

KATHY RENEE JENNINGS 5
7852 Willing Court
Pasadena, Maryland 21122

Plaintiff, *

V. Case No. 02-C-07-126927

WARREN WHITE
331 25" Street
Baltimore, Maryland, *

Defendant.

ORDER OF DEFAULT

This Court, having considered the Complaint for Absolute Divorce and Motion for Order
of Default filed by Plaintiff, Kathy Renee Jennings, and finding that the Defendant, Warren

White, has failed to file a responsive pleading to the Complaint in this matter, therefore, it is on
this day of , 2008,

ORDERED, that this Court enters an Order of Default against Warren White, and

ORDERED, that testimony to support the allegations of the Complaint be taken before a
Standing Examiner/Master of this Court.

JUDGE
Circuit Court for Anne Arundel County

Date







DOUGILAS F. GANSLER
Attorney General

KATHERINE WINERE]
Chief Deputy Attorney General

JOUN B. HOWARD, JR.
Deputy Attorney General

MARIANNE E. DISE
Assistant Attorney General
Principal Counsel

SAUNDRA K. CANEDO
Assistant Attorney General

STATE OF MARYLAND

OFFICE OF THE ATTORNEY GENERAL

CRITICAL AREA COMMISSION FOR THE
CHESAPEAKE AND ATLANTIC COASTAL BAYS

FAXNO. (410) 974-5338

John P. Downs, Esquire
105 South Street
Elkton, Maryland 21921

WRITER’S DIRECT DIAL NO. (410) 260-3466
January 14, 2008 mdise@oag.state.md.us

RE: Mark Kaufman Critical Area Variance - Cecil County Board of Appeals

Dear Mr. Downs:

Thank you for your letter of January 9, 2008, setting forth a proposal for settlement of the
above- described variance case before the Cecil County Board of Appeals. I have discussed your
letter with my client, and, while we understand the situation as described in your letter, we are
unable to accept a proposal that allows a free-standing accessory structure to remain in the

protected Critical Area buffer.

Thank you for your correspondence. If your client wishes to remove the structure and
restore the site, please contact me before the January 29, 2008 hearing.

cc: Hon. Margaret McHale
Kate Schmidt
Saundra Canedo, Esquire
Eric Sennstrom

Sincerely,

Marianne E. Dise
Principal Counsel

1804 West Street, Suite 100
Annapolis, Maryland 21401







DOUGLAS F. GANSLER

Attorney General MARIANNE E. DISE

Assistant Attorney General

KATHERINE WINEFREE Principal Counsel

. Chief Deputy Attorney General

JOHN B. HOWARD, JR.
Deputy Attorney General

SAUNDRA K. CANEDO
Assistant Attorney General

STATE OF MARYLAND
OFFICE OF THE ATTORNEY GENERAL

CRITICAL AREA COMMISSION FOR THE
CHESAPEAKE AND ATLANTIC COASTAL BAYS

FAXNO. (410)974-5338 WRITER'S DIRECT DIAL NO. (410) 260-3466
mdisc@oag.state.md.us

January 10, 2008

Timothy R. Henderson, Esquire
Rich and Henderson, P.C.
51 Franklin Street Suite 300
P.O. Box 589
‘ Annapolis, Maryland 21404-0589

Re: Chesapeake Cove — Cecil County, Maryland

Dear Mr. Henderson:

This letter acknowledges receipt of your correspondence dated January 7, 2008. Your letter
purports “to lodge a formal objection” to a letter from staff of the Critical Area Commission to the
Cecil County Department of Planning and Zoning.

While I note your objection, I also want to inform you that it is the intent of the Commission
staff, and of the Attorney General’s Office, to continue to work cooperatively with Cecil County on

this matter, as we work with the County cooperatively on many other matters regarding the Critical
Area Program.

Sincerely,

Marianne E. Dise

‘ Principal Counsel

1804 West Street, Suite 100
Annapolis, Marvland 21401




Copy to: Anthony DiGiacomo, Cecil County Planning & Zoning
Eric Sennstrom, Cecil County Planning & Zoning

Margaret McHale, Chair, Critical Area Commission
Ren Serey

Kate Schmidt




PUBLIC LAWYERS LEGAL SERVICES PROGRAM
1804 West Street Suite 100
Annapolis, Maryland 21401
(410) 260-3466

Reply to: Marianne E. Dise

January 11, 2008

Mr. Robert P. Duckworth, Clerk of the Court
Circuit Court for Anne Arundel County

7 Church Circle

Annapolis, Maryland 21401

Re:  Kathy Renee Jennings v. Warren White, Case No.02-C-07-126927

. Dear Mr. Duckworth:
Enclosed please find for filing a Motion for Order of Default and Request for Hearing in the
above-referenced case. My client has complied with the statutory requirements for representation by

Maryland Volunteer Lawyers Service, and my client is entitled to a waiver of filing fees and court costs.

Please date-stamp and return to me in the enclosed self-addressed envelope a copy of the enclosed
pleading.-

Please contact me if additional information is required. Thank you for your assistance.
Very truly yours,

DAL s E Draz

Marianne E. Dise
Attorney for Plaintiff

‘Enclosures
‘ /cc: Kathy Jennings







IN THE CIRCUIT COURT FOR ANNE ARUNDEL COUNTY, MARYLAND

KATHY RENEE JENNINGS %
7852 Willing Court
Pasadena, Maryland 21122

Plaintiff, %

Ve Case No. 02-C-07-126927

WARREN WHITE
331 25" Street
Baltimore, Maryland, e

Defendant.

MOTION FOR ORDER OF DEFAULT

Plaintiff, Kathy Renee Jennings, by her attorney, Marianne E. Dise, files this Motion for
Order of Default against Defendant Warren White, and in support thereof states the following:

1. Plaintiff filed a Complaint for Absolute Divorce in this Court, as captioned above, on
November 5, 2007.

2. This Court issued a Summons to Defendant Warren White on November 7, 2007.

3. Defendant was served with the Summons and Complaint on November 21, 2007.
Affidavit of Service attached as Exhibit A.

4. The Affidavit of Service was filed with this Court on November 28, 2007.

5. More than thirty (30 ) days has elapsed since service of the Summons and Complaint
on the Defendant. The Defendant has failed to file a responsive pleading.

6. The Defendant is not in the military service, as evidenced by the Affidavit attached as
Exhibit B. The last known address of the Defendant is 331 25" Street, Baltimore, Maryland.

WHEREFORE, Plaintiff, Kathy Renee Jennings, respectfully prays that:

A. This Honorable Court enter an Order of Default against Defendant Warren White;







and

B. This Honorable Court enter an Order requiring the taking of testimony on the matters

alleged in the Complaint; and

C. That Plaintiff be awarded such other and further relief as the nature of her cause may

require.

Dated: J anuary_ME

-

/) ’&%{('KL(( Lo o /M

Marianne E. Dise, Esquire
Pro Bono via
Md. Volunteer Lawyers Service
1804 West Street Suite 100
Annapolis, Maryland 21401
(410) 260-3466 (phone)
(410) 974-5338 (fax)

Attorney for Plaintiff







State of Maryland

AFFIDAVIT QF SERVICE

County of Anne Arundel Circuit Court

Case Number: 02-C-07-126927 DA

Plaintiff:

KATHY RENEE JENNINGS

VS.

Defendant:
WARREN WHITE

For:

PUBLIC LAWYERS LEGAL SERVICES PROGRAM

1804 West Street
Suite 100

Annapolis, MD 21401

Received by PRIORITY PROCESS to be served on WARREN WHITE, 331 25TH STREET, BALTIMORE, MD.

I, Sharon Alleyne, being duly sworn, depose and say that on the 21st day of Novernber, 2007 at 9:25 am, |:

INDIVIDUALLY/PERSONALLY served by delivering a true copy of the A SUMMONS AND COMPLAINT,
SHERIFF'S RETURN FORM with the date and hour of service endorsed thereon by me, to: WARREN WHITE at

the address of: 331 25TH STREET, BALTIMORE, MD, and informed said person of the contents therein, in
compliance with state statutes.

Description of Person Served: Age: 40s, Sex: M, Race/Skin Color: Black, Height: 5'9",
Black, Glasses: N

Weight: 175, Hair:

Under penalty of perjury, | certify that the above made statements are true. | am over the age of 18 and have no

interest in the above action.

Subscribed.dnd

(30DARE
- =igea Al Marylano
s amgumery

b LMY

Sharon Alleyne
Process Server

orn lo before me on the 26th day of

November, 2 he affiant who is personally PRIORITY PROCESS
krown P.O. Box 4189
J Rockville, MD 20849-4189
(800) 420-8080
MNotary Public

\

Our Job Serial Number: 2007019356
Ref: MVLS

Copynght © 1992-2006 Database Senices, Inc. - Process Server's Toolbox VS &s

Exhibit A
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IN THE CIRCUIT COURT FOR ANNE ARUNDEL COUNTY, MARYLAND

KATHY RENEE JENNINGS 4
7852 Willing Court
Pasadena, Maryland 21122

Plaintiff, *

V. Case No. 02-C-07-126927

WARREN WHITE

331 25™ Street

Baltimore, Maryland, e
Defendant.

NON-MILITARY AFFIDAVIT

I, KATHY RENEE JENNINGS, being over the age of 18 years and competent to testify to the
matters set forth in this Affidavit, hereby affirm that:

. 1. Defendant, WARREN WHITE is not in the military service of the United States;
2. Defendant WARREN WHITE is not in the military service of any nation allied with
the United States;

3. Defendant WARREN WHITE has not been ordered to report for induction under the
Selective Training and Service Act; and '

4. Defendant WARREN WHITE is not a member of the Enlisted Reserve Corps who has
been ordered to report for military service.

I solemnly affirm under the penalties of perjury that the contents of this paper are true to the best
of my knowledge, information, and belief,

< Pud L

Ka{hy Renee Jennings

% Date: /’/0’03

Ny /'/m‘ - R







IN THE CIRCUIT COURT FOR ANNE ARUNDEL COUNTY, MARYLAND

KATHY RENEE JENNINGS
7852 Willing Court
Pasadena, Maryland 21122

Plaintiff,

V. Case No. 02-C-07-126927

WARREN WHITE
331 25" Street
Baltimore, Maryland,

Defendant.

ORDER OF DEFAULT

This Court, having considered the Complaint for Absolute Divorce and Motion for Order
of Default filed by Plaintiff, Kathy Renee Jennings, and finding that the Defendant, Warren
White, has failed to file a responsive pleading to the Complaint in this matter, therefore, it is on
this day of , 2008,

ORDERED, that this Court enters an Order of Default against Warren White, and

ORDERED, that testimony to support the allegations of the Complaint be taken before a
Standing Examiner/Master of this Court.

JUDGE
Circuit Court for Anne Arundel County







DOUGLAS F. GANSLER

Attorney General MARIANNE E. DISE

Assistant Attorney General

KATHERINE WINFREE Principal Counsel

Chief Deputy Attorney General
SAUNDRA K. CANEDO

JOHN B. HOWARD, JR. Assistant Attorney General

Deputy Attorney General

STATE OF MARYLAND
OFFICE OF THE ATTORNEY GENERAL

CRITICAL AREA COMMISSION FOR THE
CHESAPEAKE AND ATLANTIC COASTAL BAYS

FAX NO. (410) 974-5338 WRITER'S DIRECT DIAL NO. (410) 260-3466

January 14, 2008 mdise@oag.state.md.us

John P. Downs, Esquire
105 South Street
Elkton, Maryland 21921

RE: Mark Kaufman Critical Area Variance - Cecil County Board of Appeals

Dear Mr. Downs:

Thank you for your letter of January 9, 2008, setting forth a proposal for settlement of the
above- described variance case before the Cecil County Board of Appeals. I have discussed your
letter with my client, and, while we understand the situation as described in your letter, we are

unable to accept a proposal that allows a free-standing accessory structure to remain in the
protected Critical Area buffer.

Thank you for your correspondence. If your client wishes to remove the structure and
restore the site, please contact me before the January 29, 2008 hearing.

Sincerely,

Marianne E. Dise
Principal Counsel

cc: Hon. Margaret McHale
Kate Schmidt
Saundra Canedo, Esquire
Eric Sennstrom

1804 West Street, Suite 100
Annapolis, Maryland 21401







DoOUGIAS F. GANSLER

Attorney General MARIANNE E. DISE

Assistant Attorney General

KATHERINE WINFREE Principal Counsel

Chief Deputy Attorney General
SAUNDRA K. CANEDO

JOHN B. HOWARD, JR. Assistant Attorney General

Deputy Attorney General

STATE OF MARYLAND
OFFICE OF THE ATTORNEY GENERAL

CRITICAL AREA COMMISSION FOR THE
CHESAPEAKE AND ATLANTIC COASTAL BAYS

FAXNO. (410) 974-5338 WRITER’S DIRECT DIAL NO. (410) 260-3466

mdise@oag.state.md.us

January 17, 2008

Mark F. Gabler, Esquire
Rich and Henderson, P.C.
36 South Washington Street
Easton, Maryland 21601

RE: Subpoena for Dr. Nick Kelly - Appeal of Theodore Passyn

Dear Mark:

This letter acknowledges receipt of your correspondence dated January 15, 2008, and the
accompanying subpoena for Dr. Nick Kelly. As we discussed, Dr. Kelly will be unavailable on
February 11, 2008, due to scheduled surgery. At this time, I renew my offer to provide to you a
Certification of Custodian under Code, Courts & Jud. Proc. §10-204, for the two letters written
by Dr. Kelly to Talbot County concerning this matter. I am confident that the Talbot County
Board of Appeals would accept the letters, with the accompanying certificate, as admissible in
the administrative hearing, thus sparing Dr. Kelly from a trip to Easton to testify that he wrote the
letters.

Please let me know if you will accept a Certification of Custodian.

Sincerely,

Pusieare S Deoe

Marianne E. Dise
Principal Counsel

cc: Michael L. Pullen, Esquire
Dr. Nick Kelly

1804 West Street, Suite 100
Annapolis, Maryland 21401







Dot aras FoGansirr
Attorney General MaRiasst E.Dist
Assistant Attornes General
KATHERINE WINERT Prineipal Counsel
Chicf Deputy Attornes General
SAUNDRA K. CaNi b0

Assistant Attorney General

JonN B. How akn, JR.
Deputy Attorney General

STATE OF MARYLAND
OFFICE OF THE ATTORNEY GENERAL

CRITICAL AREA COMMISSION FOR THE
CHESAPEAKE AND ATLANTIC COASTAL BAYS
FANDNO. (410) 974-833§ WRITER'S DIRECT DIAL NO. (410) 260-3466

February 8.2008 mdisc'a oag.state md.us

Mr. Craig O’Donnell

Kent County News

217 High Street

Chestertown, Maryland 21620

RE: Public Information Act Requests: January 9, 2008 and January 18, 2008
Drayton Manor Critical Area Commission Panel Meeting of J uly 30, 2007
and subsequent memos, emails, records pertaining to July 30 meeting and
Complaint filed by Mr. O’ Donnell.

Dear Mr. O’Donnell:

Enclosed please find all records maintained by personnel of the Critical Area
Commission, the Attorney General’s Office, and Gary Setzer, an employee of the Department of
the Environment, pertaining to your Public Information Act requests of January 9, 2008 and
January 18, 2008. No additional information exists in any form. In particular, there exists no

additional statement, no tape recording, no additional notes, emails, or memos other than those
which I have provided to you.

If you have any questions about this matter, please contact me at the above phone
number.

Sincerely,

Tbhiinnn £ Proe)
Marianne E. Dise

Principal Counsel

cc: (w/o encl.) Hon. Margaret McHale, Chair
Gene Deems, DNR
2

1804 West Street, Suite 100
Annapolis, Maryland 21401







DOUGLAS F. GANSLER

Attorney General MARIANNE E. DISE

Assistant Attorney General

KATHERINE WINFREE Principal Counsel

Chief Deputy Attorney General

. JOUN B. HOWARD, JR.

Deputy Attorney General

SAUNDRA K. CANEDO
Assistant Attorney General

STATE OF MARYLAND
OFFICE OF THE ATTORNEY GENERAL

CRITICAL AREA COMMISSION FOR THE
CHESAPEAKE AND ATLANTIC COASTAL BAYS

FAXNO. (410) 974-5338 WRITER’S DIRECT DIAL NO. (410) 260-3466

mdisc@oag.state.md.us

February 20, 2008

Ms. Kathy P. Smith

Clerk, Circuit Court for Calvert County
175 Main Street

Prince Frederick, Maryland 20678

Re: Response to Harvey and Patricia Holland Petition for Judicial Review of Decision of
Calvert County Board of Appeals, Case No. 07-3461, Civil Action No. 04-C-08-000090

. Dear Ms. Smith:

Please find enclosed for filing, pursuant to Rule 7-204, a Response to Petition for Judicial
Review on Behalf of Margaret McHale, Chair, Critical Area Commission for the Chesapeake
and Atlantic Coastal Bays. I have mailed a copy of the Response to the Calvert County Board of

Appeals.
Thank you for your assistance in this matter.
Sincerely,
Marianne E. Dise
Assistant Attorney General

Enclosure

1804 West Street, Suite 100
Annapolis, Maryland 21401







IN THE CIRCUIT COURT OF MARYLAND

FOR CALVERT COUNTY
PETITION OF:
HARVEY HOLLAND AND
PATRICIA HOLLAND £

255 Chesapeake Avenue
Prince Frederick, Maryland 20678

FOR JUDICIAL REVIEW OF

The Decision of the

CALVERT COUNTY

BOARD OF APPEALS 1 CIVIL ACTION No.
150 Main Street 04-C-08-000090

Prince Frederick, Maryland 20678

In the Case of:
Harvey and Patricia Holland

Variance to Critical Area Requirements
Case No. 07-3461

* * * * * * * * * * * *

RESPONSE TO PETITION FOR JUDICIAL REVIEW

Margaret G. McHale, Chair of the Critical Area Commission for the Chesapeake and
Atlantic Coastal Bays, (“Chair McHale”) by her attorneys, Douglas F. Gansler, Attorney General
of Maryland, and Marianne E. Dise and Saundra K. Canedo, Assistant Attorneys General,
pursuant to Maryland Rule 7-204(a), files this Response to Petition for Judicial Review and
states that she was a party to the proceedings before the Board of Appeals, and she intends to
participate in this judicial proceeding. In addition, Chair McHale has standing and the right and

authority to participate in this matter pursuant to Annotated Code of Maryland, Natural
Resources Article, 8-1812(a) and ( c).

Respectfully submitted,

DOUGLAS F. GANSLER
Attorney General of Maryland







Setotindl Cusdofrmar _

Marianne E. Dise

Saundra K. Canedo

Assistant Attorneys General

Critical Area Commission for the
Chesapeake and Atlantic Coastal Bays
1804 West Street Suite 100
Annapolis, Maryland 21401

(410) 260-3466

Attorneys for Margaret G. McHale, Chair,
Critical Area Commission for the
Chesapeake and Atlantic Coastal Bays

Dated: February 20, 2008

CERTIFICATE OF SERVICE

I HEREBY CERTIFY THAT, on this&m; of February, 2008, I mailed a copy of
the Response to Petition to Pamela Helie, Clerk, Calvert County Board of Appeals, 150 Main
Street, Prince Frederick, MD 20678.

%,/M/mm & Droe

Marianne E. Dise







MICHAEL A. DARAS, et al. i IN THE

Appellants * COURT OF
v. E SPECIAL APPEALS
STATE OF MARYLAND -4 OF MARYLAND
CRITICAL AREA COMMISSION, ez al.
% No. 01629
Appellees September Term, 2007
* * * * * * * * * * ¥ *

ORDER

Upon consideration of the Consent Motion to Supplement the Record, it is

this L\;Hﬂ day of gbmq , 2008, by the Court of Special Appeals
of Maryland, ;

ORDERED, that the record shall be supplemented by including the
Commission Staff Report, April 4, 2007, and the Minutes of the Commission,

November 1, 2006, attached as Exhibits A and B to the motion.

(CHIEF JUDGE'S SIGNATURE
APPEARS ON ORIGINAL ORDER)

Copies to:

Anthony F. Christhilf, Esq.

Eileen E. Powers, Esq. ; : E ': E ¥ ‘ J B
Kathleen E. Bymne, Esq. [_‘ A ha 'y
Mariange E. Dise, Esq.
Sarah M. Iliff, Esq.

FEB 8 2008

|
l' CRITICAL AREA COMMISSION
\ Chesapeake & Atlantic Coastal Bays







DOUGIAS F. GANSLER

Attorney General MARIANNE E. DISE

Assistant Attorney General

KATHERINE WINFREE Principal Counsel

Chief Deputy Attorney General :
SAUNDRA K. CANEDO
. JOHUN B. HOWARD, JR. Assistant Attorney General
Deputy Attorney General

STATE OF MARYLAND
OFFICE OF THE ATTORNEY GENERAL

CRITICAL AREA COMMISSION FOR THE
CHESAPEAKE AND ATLANTIC COASTAL BAYS

FAXNO. (410) 974-5338 WRITER'S DIRECT DIAL NO. (410) 260-3466

mdisc oag.state.md.us

March 4, 2008

Mrs. H. W. Merritt
12211 Riverview Road
Ft. Washington, Maryland 20744-6014

RE: Your Public Information Act Request to the Office of the Attorney General

Dear Mrs. Merritt:

. Enclosed please find all documents from the Attorney General’s Office files responsive to
your request of February 8, 2008.

Please contact me if you have questions about any of the documents.

Sincerely,

WME KE%

Marianne E. Dise
Principal Counsel

Enclosures

1804 West Street, Suite 100
Annapolis, Maryland 21401







DOUGLAS F. GANSLER

Attorney General MARIANNE E. DISE

Assistant Attorney General

KATHERINE WINFREE Principal Counsel

Chief Deputy Attorney General

SAUNDRA K. CANEDO

JOHN B. HOWARD, JR. Assistant Attorney General

Deputy Attorney General

STATE OF MARYLAND
OFFICE OF THE ATTORNEY GENERAL

CRITICAL AREA COMMISSION FOR THE
CHESAPEAKE AND ATLANTIC COASTAL BAYS

FAXNO. (410)974-5338 WRITER’S DIRECT DIAL NO. (410) 260-3466

mdise@oag.state.md.us

March 5, 2008

Mr. Craig O’Donnell

Kent County News

217 High Street

Chestertown, Maryland 21620

Re:  Public Information Act Request for Panel Meeting Minutes
Dear Mr. O’Donnell:

Enclosed, please find the minutes of the Cooke’s Hope panel hearing and meeting
pertaining to your Public Information Act request.

If you have any questions about this matter, please contact me at the above phone
number.

Sincerely,

ML isg 400
Marianne E. Dise
Principal Counsel

Enclosure

1804 West Street, Suite 100
Annapolis, Maryland 21401







DOUGLAS F. GANSLER

Attorney General MARIANNE E. DISE

Assistant Attorney General

KATHERINE WINFREE Principal Counsel

Chief Deputy Attorney General
SAUNDRA K. CANEDO

JOHN B. HOWARD, JR. Assistant Attorney General

Deputy Attorney General

STATE OF MARYLAND
OFFICE OF THE ATTORNEY GENERAL

CRITICAL AREA COMMISSION FOR THE
CHESAPEAKE AND ATLANTIC COASTAL BAYS

WRITER’S DIRECT DIAL NO. (410) 260-3466
mdisc@oag.state.md.us

FAXNO. (410) 974-5338

March 25, 2008

Mr. Steve Dodd

Board of Zoning Appeals

Dorchester County Government Offices
501 Court Lane

Cambridge, Maryland 21613

RE: Horsey Family LLC Special Exception - Board of Zoning Appeals Case 2338

Dear Mr. Dodd:

I'am writing on behalf of the Chair of the Critical Area Commission (“Commission”). As
you know, the Chair has exercised her right to intervene on behalf of the Commission as a party
to the above-captioned proceeding. The Attorney General’s Office will represent the
Commission, and we intend to present testimony from Commission staff and other witnesses.

As a party, the Chair should be provided with all exhibits entered into the record before
the Board of Zoning Appeals. While we did receive copies of the exhibits submitted by County
staff to the Board at the hearing on March 20, 2008, we were not provided copies of the
Applicant’s exhibits entered into the record at last Thursday’s hearing. Please provide a copy of
each exhibit submitted by the Applicant and accepted by the Board.

By copy of a March 25, 2008 letter to you from K. King Burnett, Esquire, I learned that
the Board has received ‘suggestions’ from an attorney (Walter Palmer) regarding the course of
the upcoming hearing sessions. Since I was not copied on Mr. Palmer’s letter, I do not know
what he suggested, and accordingly I express no opinion on this matter. However, since my

client is a party to the Board’s proceedings, I request that you provide me with a copy of Mr.
Palmer’s letter.

I would also request that, for the purpose of scheduling the future hearing sessions for this
case, you coordinate with my office to ensure that counsel and witnesses are available at the

1804 West Street, Suite 100
Annapolis, Maryland 21401




suggested dates and times. In light of the pace of the hearing last Thursday, it seems reasonable
to assume that a minimum of five evenings should be set aside for the taking of testimony. My
client would not object if the Board chooses to schedule future hearing sessions in day-long
blocks, rather than during the evening.

Please contact Saundra Canedo at (410) 260-8356, or me at (410) 260-3466 with any
questions. Many thanks for your kind assistance.

Sincerely,

Marianne E. Dise
Principal Counsel

cc: K. King Burnett, Esquire
William W. McAllister, Jr., Esquire
Margaret G. McHale, Chair



DouGILAS F. GANSLER
Attorney General MARIANNE E. DISE
Assistant Attorney General
KATHERINE WINIFREE Principal Counsel

Chief Deputy Attorney General

' JouN B. HOWARD, JR.

Deputy Attorney General

SAUNDRA K. CANEDO
Assistant Attorney General

STATE OF MARYLAND
OFFICE OF THE ATTORNEY GENERAL

CRITICAL AREA COMMISSION FOR THE
CHESAPEAKE AND ATLANTIC COASTAL BAYS

FAX NO. (410) 974-5338 WRITER'S DIRECT DIAL NO. (410) 260-3466
mdise{oag.state.md.us

March 25, 2008

Dr. and Mrs. Leon J. Greenbaum, Jr.
3963 Germantown Road
Edgewater, Maryland 21037

RE: Your Request for Information regarding Anne Arundel County variances
Dear Dr. and Mrs. Greenbaum:

‘ I write in response to your recent letter (received on March 4, 2008) to Margaret McHale,
Chair of the Critical Area Commission. In your letter, you requested information about variances
in Anne Arundel County. Commission staff have researched this matter, and they have informed
me that the Commission received notice from Anne Arundel County of 168 applications for
variances to the County’s Critical Area program during 2007. Because the Commission does not
always receive notification from the County of the County’s final decision on each variance
application, it is not possible for me to provide you with a firm number of applications granted or
denied by the County in 2007.

In an effort to respond fully to your request, the staff will retrieve all 168 Anne Arundel
County files, and make the files available for your inspection at the Commission’s offices.
Please contact Kerrie Gallo, Regional Program Chief, at the Commission’s offices (410) 260-
3482, or me, to advise us as to when you wish to inspect the files.

Sincerely,

CrsarE Proc

Marianne E. Dise
. Principal Counsel

1804 West Street, Suite 100
Annapolis, Maryland 21401




Dr. & Mrs. L.J. Greenbaum Jr.
3963 Germantown Rd.
Edgewater. MD 21037

Ms Margaret McHale
1804 Weat Street, Suite 100
Annapolis, MD 21401

Dear Ms McHale:

I talked to a staff member in the office of the Critical Areas Commission
(CAC) and was referred to you for help. 1 am a past president of the
Chesapeake Environment Protection Association (CEPA) and during our
Board meetings we have discussed at length the actions of the CAC. Some of
the Board members have attended hearings in which waterfront property
owners have requested variances to build “near and or very close to the

water”. In almost all cases the Appeals Board has agreed with your approvals
to build.

These actions have eroded the very intent of the law to protect the rivers,

creeks and the Chesapeake Bay from continued erosion and pollution. It '
almost appears as if the CAC and Appeals Board don’t understand the law

and its purpose or prefer to side with developers.

During our Board discussions it was suggested that we get a “read-out” of
actions in Anne Arundel County during the year 2007. Can your office give
me information about how many waterfront requests were made, how many
were approved and how many were disapproved. Your help in providing this
information would be greatly appreciated.

Respecgﬁﬂly submitted,

-~ x___*:' /L N\
Leon J, Greenbaum, Jr.

- T

HCEIVE!

MAR - 4 2008

RITICAL AREA COMMISSION .
«apcake & Atlantic Coastal Bays




DouGLAS F. GANSLER

Attorney General MARIANNE E. DISE
. Assistant Attorney General

KATHERINE WINFREE Principal Counsel

Chief Deputy Attorney General
SAUNDRA K. CANEDO

JOHN B. HOWARD, JR. Assistant Attorney General

Deputy Attorney General

STATE OF MARYLAND
OFFICE OF THE ATTORNEY GENERAL

CRITICAL AREA COMMISSION FOR THE
CHESAPEAKE AND ATLANTIC COASTAL BAYS

FAXNO. (410) 974-5338 WRITER'S DIRECT DIAL NO. (410) 260-3466
mdise@oag.state.md.us

March 26, 2008

Mr. Hugh W. Wilkerson
1056 Wrighton Road
Lothian, Maryland 20711

Dear Mr. Wilkerson;

Thank you for your letter of March 5, 2008, discussing your concerns about the
proliferation of construction projects in the Critical Area. As you may know, Governor

O’Malley has proposed a Bill to strengthen the Critical Area law. That bill, (HB 1253) has
passed the House of Delegates and is now pending in the Maryland Senate. Among other
provisions, the Bill addresses the issue of lot coverage that you discussed in your letter. The Bill
also provides for more uniform enforcement measures, so that violations of the law will be
addressed promptly.

The text of House Bill 1253 is available on-line at www.maryland.gov. Click on
“legislature” and you will see the General Assembly’s home page which allows you to search for
information on each bill. I hope that this letter is responsive to your inquiry. Please contact me
if you want additional information.

Sincerely,

" T
i U ' 7 B )
%ﬁ[éiu’{u iLg, D)
Marianne E. Dise
Principal Counsel

1804 West Street, Suite 100
Annapolis, Maryland 21401







March 5, 2008

Ms. Marianne Dise Esq.
Critical Area Commission
1804 West St.

Suite 100

Annapolis, MD 21401

Dear Ms. Dise,

I recently viewed an MPT program dealing with the Bay Pollution from the many houses and
impervious areas being constructed in the critical area.

As a retired engineer and surveyor 1 am familiar with the many small lots which were plotted
alongside the Bay before there were any Subdivision Regulations. Most of them are still buildable thru the
use of variances etc. as long as Health Department Requirements are satisfied. Its difficult and probably
unconstitutional to keep someone from using their property without compensation however it is not unusual
to define the density of usage.

I’ m wondering if maybe we could pass a law restricting the impervious area constructed to a max
of 10% of the lot area and of course, still maintain the current storm water management practices. In this
way someone with a 5000 s.f. lot (50” X 100°) for example, would be permitted a 500 s.f. house; not large
but adequate for viewing and enjoying the ambiance of the Bay while still maintaining a small cottage with
the necessary amenities. This would prevent huge mansions from being built on a relatively small lots and
reduce runoff. All driveways, patios or other heavily used areas should also be constructed of pervious
bricks or similar material with an underlayment of 6” or more sand and gravel.

Respectfully yours,

Hugh W. Wilkerson P £ # 45¢5
1056 Wrighton Rd.

Lothian, MD 20711

410-741-1434

"LCEIVED
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DouGrAS F. GANSEER
Attorney General MARIANNE E. DIst
Assistant Attorney General
KATHERINE WINFREE Prineipal Counsel
Chief Deputy Attorney General
SAUNDRA K. CANEDO
JOHN B. HOwARD, JR. Assistant Attorney General

Deputy Attorney General

STATE OF MARYLAND
OFFICE OF THE ATTORNEY GENERAL

CRITICAL AREA COMMISSION FOR THE
CHESAPEAKE AND ATLANTIC COASTAL BAYS

FAXNO. (410)974-5338 WRITER’S DIRECT DIAL NO. (410) 260-3466
mdisc(@:oag.state.md.u

April 24, 2008

Mr. Peter G. Robertson
P. O.Box 277
Queenstown, Maryland 21658

Dear Mr. Robertson,

This letter responds to your recent inquiry to the Office of the Attorney General regarding
the status of the Critical Area buffer management plan for certain property in the Town of
Queenstown. As we discussed on the telephone, your letter was forwarded to me for
investigation and response.

After reviewing the matters set forth in your letter, reviewing the agency’s file, and
discussing the matter with the appropriate staff of the Critical Area Commission, I can state
without qualification that the interaction of Commission staff with the property owners is entirely
proper. Moreover, Commission staff have assumed direct responsibility for the issues on this
property, and the Circuit Rider is no longer involved with this property.

Commission staff are working diligently to assist the property owners in obtaining
approval of a Buffer management plan. In fact, the Commission staff went “above and beyond”
to do the actual work of preparing a plan for these owners. Preparation of a Buffer management
plan is usually performed by private consultants at the property owner’s expense. At this time,
the owners’ counsel is reviewing the Commission staff’s proposed plan.

In my view, the difficulty experienced by the property owners stems in large part from the
fact that the owners chose not to implement the 2004 Buffer management plan prepared by the
owners’ consultants. This plan was acceptable to provide a fully functioning, forested Buffer on
the property. Since the owners chose not to implement the 2004 Plan, they are required to
develop an alternative plan that provides equivalent benefits to the water quality and habitat
functions of the Buffer.

1804 West Street, Suite 100
Annapolis. Maryland 21401



As you are no doubt aware, the protection and enhancement of the Buffer are crucial
components of the effort to restore the Bay, and, to this end, the General Assembly recently
strengthened the Critical Area law. The Office of the Attorney General is charged with enforcing
this law, as well as advising and representing the Critical Area Commission. Please be assured
that this Office takes these responsibilities very seriously.

Thank you for writing. If you have further questions, please do not hesitate to contact me
directly. This letter is not a formal Opinion of the Attorney General.

Sincerely,

Marianne E. Dise
Principal Counsel

cc: Margaret G. McHale, Chair, Critical Area Commission
Mary R. Owens
Peggie McKee, Office of Attorney General # 08-1171




Martin O’Malley

Governor

Margaret G. McHale
Chair

Anthony G. Brown

Lt. Governor

Ren Serey

Executive Director

STATE OF MARYLAND
CRITICAL AREA COMMISSION
CHESAPEAKE AND ATLANTIC COASTAL BAYS
1804 West Street, Suite 100, Annapolis, Maryland 21401

(410) 260-3460 Fax: (410) 974-5338
www.dnr.state.md.us/criticalarea;

April 30, 2008

Michael W, Bozman, P.E.

Maryland Port Administration
Manager of Permits & Special Projects
2310 Broening Highway

Baltimore, MD 21224

RE: Masonville DMCF — Environmental Education Center at Masonville Cove

Dear Mr. Bozman:

At its meeting of April 9, 2008, the Critical Area Commission for the Chesapeake and Atlantic
Coastal Bays approved the proposed Environmental Education Center at Masonville Cove with
one condition.

The condition reads as follows:
“Prior to commencement of construction, the Maryland Port Administration shall obtain
all necessary authorizations from the Maryland Department of the Environment.”

Please forward a copy of necessary approvals from MDE for our files when they are received.

If you have any questions or concerns regarding the Commission’s approval, or if changes are
made to the project as approved, please contact me at (410) 260-3477.

Sincerely,

;'(f14r —"i L ( f-.x},i{‘.{{_z_é
Lﬁmm}e Chandler 55
Science Advisor

cc: DOT16-06

TTY for the Deaf
Annapolis: (410) 974-2609 D.C. Metro: (301) 586-0450







DouGEAS Fo GANSEER

Attorney General MARIANNE E. Disl:

Assistant Attorney General

KATHERINE WINFREI Principal Counsel

Chief Deputy Attorney General n
SAINDRA K. CANEDO

JOHN B, HOWARD, JR. Assistant Attorney General

Deputy Attorney General
STATE OF MARYLAND
OFFICE OF THE ATTORNEY GENERAL

CRITICAL AREA COMMISSION FOR THE
CHESAPEAKE AND ATLANTIC COASTAL BAYS

FAX NO. (410) 974-5338 WRITER’S DIRECT DIAL NO. (410) 260-3466

mdisc(@ oag.statc.md.us

May 22, 2008

Vicki C. Rogers, Clerk of the District Court

District Court of Maryland for Somerset County
12155 Elm Street, Suite C

Princess Anne, Maryland 21853-1358
RE: State of Maryland v. John Bunting, CITATION: 27234076765 MI
Dear Madam Clerk:

Please file in the above-captioned case the enclosed Notice of Entry of Appearance of
Douglas F. Gansler, Attorney General of Maryland.

Thank you for your assistance.

Sincerely,

Marianne E. Dise
Assistant Attorney General

cc: Charles Butler
Raymond Smethurst
William Hall
David Lloyd

1804 West Street, Suite 100
Annapolis, Maryvland 21401







DOUGLAS F. GANSI IR

Attorney General MARIANNL E. Disl:

Assistant Attorney General

KATHERINE WINERIL Principal Counsel

Chief Deputy Attorney General
. JOnn B. HOWARD, JR.

Deputy Attorney General

SAUNDRA K. CANLDO
Assistant Attorney General

STATE OF MARYLAND
OFFICE OF THE ATTORNEY GENERAL
CRITICAL AREA COMMISSION FOR THE
CHESAPEAKE AND ATLANTIC COASTAL BAYS

FAX NO. (410)974-5338 WRITIR'S DIRECT DIAL NO. (410) 260-3466

mdise(@-oag.state.md.us

May 22, 2008

Vicki C. Rogers, Clerk of the District Court
District Court of Maryland for Somerset County
12155 Elm Street, Suite C

Princess Anne, Maryland 21853-1358

RE: State of Maryland v. John Bunting, CITATION: 3734076766 MI

. Dear Madam Clerk:

Please file in the above-captioned case the enclosed Notice of Entry of Appearance of
Douglas F. Gansler, Attorney General of Maryland.

Thank you for your assistance.

Sincerely,

Y di G g e E'D@

Marianne E. Dise
Assistant Attorney General

cc: Charles Butler
Raymond Smethurst
William Hall
David Lloyd

1804 West Street, Suite 100
Annapolis, Maryland 21401







DouGLAS F. GANSE R

Attorney General MARIANNE E. DisI

Assistant Attorney General

KATHERINE WINERE| Principal Counsel

Chief Deputy Attorney General
. JOIN B. HOWARD, JR.

Deputy Attorney General

SAUNDRA K. CANEDO
Assistant Attorney General

STATE OF MARYLAND
OFFICE OF THE ATTORNEY GENERAL

CRITICAL AREA COMMISSION FOR THE
CHESAPEAKE AND ATLANTIC COASTAL BAYS

FAXNO. (410)974-5318 WRITER'S DIRECT DIAL NO. (410) 260-3466

mdisc(@ oag.state.md.us

May 22, 2008

Vicki C. Rogers, Clerk of the District Court

District Court of Maryland for Somerset County
12155 Elm Street, Suite C

Princess Anne, Maryland 21853-1358
RE: State of Maryland v. John Bunting, CITATION: 4734076767 MI

‘ Dear Madam Clerk:

Please file in the above-captioned case the enclosed Notice of Entry of Appearance of
Douglas F. Gansler, Attorney General of Maryland.

Thank you for your assistance.

Sincerely,

Marianne E. Dise
Assistant Attorney General

cc: Charles Butler
Raymond Smethurst
William Hall
David Lloyd

1804 West Street. Suite 100
Annapolis. Maryland 21401







DOUGLAS F. GANSLER ”
Attorney General MARIANNE E. DISE

. g = Assistant Attorney General
KATHERINE WINFREE . T AL Prineipal Counsel

Chief Deputy Attorney General £
SAUNDRA K. CANEDO
JOuN B. HOWARD, JR. g Assistant Attorney General
Deputy Attorney General

STATE OF MARYLAND
OFFICE OF THE ATTORNEY GENERAL
CRITICAL AREA COMMISSION [FOR THE
CHESAPEAKE AND ATLANTIC COASTAL BAYS

FAXNO. (410)974-5338 WRITER'S DIRECT DIAL NO. (410) 260-3466
mdise/@ oag.state.md.us

May 22, 2008

Vicki C. Rogers, Clerk of the District Court
District Court of Maryland for Somerset County
12155 Elm Street, Suite C

Princess Anne, Maryland 21853-1358

RE: State of Maryland v. John Bunting, CITATION: 5234076768 MI

Dear Madam Clerk:

Please file in the above-captioned case the enclosed Notice of Entry of Appearance of
Douglas F. Gansler, Attorney General of Maryland.

Thank you for your assistance.

Sincerely,

=il /3 77 T I o
Marianne E. Dise
Assistant Attorney General

cc: Charles Butler
Raymond Smethurst
William Hall
David Lloyd

1804 West Street, Suite 100
Annapolis. Maryland 21401







DOUGILAS F. GANSI IR

Attorney General MARIANNE E. DISE

Assistant Attorney General

KATHERINE WINFREE Principal Counsel

Chief Deputy Attorney General
‘ JOHN B. HOWARD, JR.

Deputy Attorney General

SAUNDRA K. CANEDO
Assistant Attorney General

STATE OF MARYLAND
OFFICE OF THE ATTORNEY GENERAL

CRITICAL AREA COMMISSION FOR THE
CHESAPEAKE AND ATLANTIC COASTAL BAYS

FAXNO. (410)974-5338 WRITER'S DIRECT DIAL NO. (410) 260-3466

mdisci@a oag.stalc.md.us

May 22, 2008

Vicki C. Rogers, Clerk of the District Court
District Court of Maryland for Somerset County
12155 Elm Street, Suite C

Princess Anne, Maryland 21853-1358

RE: State of Maryland v. John Bunting, CITATION: 6734076769 M1

‘ Dear Madam Clerk:

Please file in the above-captioned case the enclosed Notice of Entry of Appearance of
Douglas F. Gansler, Attorney General of Maryland.

Thank you for your assistance.

Sincerely,

N Wi znus 2. Droi
Marianne E. Dise
Assistant Attorney General

cc: Charles Butler
Raymond Smethurst
William Hall
David Lloyd

1804 West Street. Suite 100
Annapolis. Maryiand 21401






DOUGLAS IF. GANSIER

Attorney General W MARIANNE E. DIsE:
Assistant Attorney General

KATIN-RINI: WINFREF Principal Counsel

Chief Deputy Attorney General
SAUNDRA K. CANEDO

JOIN BB. HOWARD, JR. Assistant Attorney General
Deputy Attorney General

STATE OF MARYLAND
OFFICE OF THE ATTORNEY GENERAL

CRITICAL AREA COMMISSION FOR THE
CHESAPEAKE AND ATLANTIC COASTAL BAYS

FAXNO. (410)974-5338 WRITER'S DIRECT DIAL NO. (410) 260-3466
mdisc(@ ouag.state.md.us

May 22, 2008

Vicki C. Rogers, Clerk of the District Court
District Court of Maryland for Somerset County
12155 Elm Street, Suite C

Princess Anne, Maryland 21853-1358

RE: State of Maryland v. John Bunting, CITATION: 0234076784 MI

Dear Madam Clerk:

Please file in the above-captioned case the enclosed Notice of Entry of Appearance of
Douglas F. Gansler, Attorney General of Maryland.

Thank you for your assistance.

Sincerely,

Marianne E. Dise
Assistant Attorney General

cc: Charles Butler
Raymond Smethurst
William Hall
David Lloyd

1804 West Street. Suite 100
Annapolis, Maryiand 21401







IN THE DISTRICT COURT OF MARYLAND FOR SOMERSET COUNTY

STATE OF MARYLAND g
V. * CITATION: 5734076768 MI
JOHN W. BUNTING %

NOTICE OF ENTRY OF APPEARANCE

Please enter the appcarance of Douglas F. Gansler, Attorney General of Maryland, and
Saundra K. Canedo and Marianne E. Dise, Assistant Attorneys General, on behalf of the

State of Maryland in the above-captioned case.

Respectfully submitted,

DOUGLAS F. GANSLER
Attorney General of Maryland

SAUNDRA K. CANEDO
MARIANNE E. DISE
Assistant Attorneys General
Critical Area Commission
1804 West Street, Suite 100
Annapolis, Maryland 21401
(410) 260-3467







CERTIFICATE OF SERVICE

I HEREBY CLERTIFY that on this day of May 2008, I sent a copy of the

foregoing Notice of Entry of Appearance via U.S. Mail, postage prepaid to: Raymond S.
Smethurst, Jr., Esq.. P.O. Box 4247, Salisbury, Maryland 21803-4247 and to William
Hall, Esq., 26348 Ilich Banks Drive, Salisbury, Maryland 21801-2306, Attorneys for
John Bunting, and to David Lloyd, Somerset County Technical & Community Services,
11916 Somerset Avenue, Princess Anne, Maryland 21853.

Marianne E. Dise







DOUGLAS F. GANSLER :
Attorney General ! MARIANNE E. DISE

- i & Assistant Attorney General
KATHERINE WINIFREE i o) Principal Counsel

. Chief Deputy Attorney General

SAUNDRA K. CANEDO
JOHUN B. HOWARD, JR. iz e Assistant Attorney General
Deputy Attorney General ; :

STATE OF MARYLAND
OFFICE OF THE ATTORNEY GENERAL

CRITICAL AREA COMMISSION FOR THE
CHESAPEAKE AND ATLANTIC COASTAL BAYS

FAXNO. (410) 974-5338 WRITER'S DIRECT DIAL NO. (410) 260-3466
mdise(@oag.state.md.us

June 5, 2008
HAND DELIVERED

Leslie D. Gradet, Clerk

Court of Special Appeals of Maryland
Robert C. Murphy Courts of Appeal Building
361 Rowe Boulevard

Annapolis, Maryland 21401

Re: AES Sparrows Point LNG, LLC, et al. v. Critical Area Commission, et al.
No. 2428, Sept. Term, 2007

Dear Ms. Gradet:

This is to inform the Court that the Critical Area Commission, though nominally an appellee, will not
be filing a brief or participating in oral argument in this interlocutory appeal from the granting of a motion to
transfer venue. The sole issue presented in the appeal is whether, in the underlying action filed by the
appellant, AES Sparrows Point LNG, LLC, against the Critical Area Commission and Baltimore County, the
circuit court properly granted Baltimore County’s motion to transfer the case from Anne Arundel County to
Baltimore County. Although the Commission did not object to Baltimore County’s motion, the Commission
would not be opposed to proceeding in either Baltimore County or Anne Arundel County. The brief filed by
Baltimore County accurately sets forth the applicable law. Under these circumstances, a separate brief on
behalf of the Commission would not benefit the Court’s consideration of this appeal.

Please bring this letter to the attention of the judges assigned to this case.

Sincerely,

. { f ._-\,

7/}1 WMU’LQ//X AL a0 /Au, ?‘L’I
Marianne E. Dise d /1
Assistant Attorney General

Thomas A. Deming, Esq.
Robert C. Douglas, Esq.
Brian M. Quinn, Esq
John E. Beverungen, Esq.

1804 West Street, Suite 100
Annapolis, Maryland 21401







' CERTIFICATE OF SERVICE

I hereby certify that on this 5® day of June 2008, I sent a copy of this foregoing letter postage prepaid
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IN THE CIRCUIT COURT OF MARYLAND FOR
ANNE ARUNDEL COUNTY

MARGARET G. Mc HALE, CASE NO. C-119778
Petitioner

V.

DCW DUTCHSHIP ISLAND LLC,,

Respondents

MEMORANDUM OF PETITIONER MARGARET Mc HALE, CHAIR,
STATE OF MARYLAND CRITICAL AREA COMMISSION FOR THE
CHESAPEAKE AND ATLANTIC COASTAL BAYS

Margaret G. McHale, Chair, Critical Area Commission for the Chesapeake and Atlantic
Coastal Bays (“Critical Area Commission” or “Commission”), by her attorneys, Douglas F.
Gansler, Attorney General of Maryland, and Marianne E. Dise and Saundra K. Canedo, Assistant
Attorneys General, hereby respectfully submits this Memorandum pursuant to Maryland Rule 7-

207(a).

INTRODUCTION

Chair McHale seeks review of the January 3, 2007 Memorandum of Opinion and Order
(“Mem. Op.” or “Decision”) of the Anne Arundel County Board of Appeals (“Board™), in which
the Board granted variances to the Chesapeake Bay Critical Area protection program to allow an
illegally-constructed house, lighthouse, and additional impervious structures to remain in the
100-foot Critical Area Buffer. Despite holding that “Mr. Wagner openly and knowingly violated
the laws of the County and State, when he flagrantly constructed his residence on a grassy knoll
on this island at nearly the water’s edge,” the Board allowed the violator to retain the fruits of his
illegal activity. Mem. Op. 19. Chair McHale seeks reversal of the Board’s Decision because the
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decision is “void” under Annotated Code of Maryland (“Code™) Natural Resources Article
(“NR”) §8-1811(b)(2). However, even if the Court holds that the Decision is not void, the
Board’s Decision must be reversed because it is infused with grievous errors of law.

First, the Board purported to adjudicate an application for variance to the Critical Area
law, without having followed the process established in State law for notice to the Critical Area
Commission. The Critical Area law, Code, NR §8-1801 et seq., establishes requirements which
local jurisdictions, including Anne Arundel County, must abide by in implementing their local
Critical Area Programs. Among those requirements is that notice of each variance application
must be sent to the Commission. The sanction for failing to comply with the notice requirement
in Code, NR §8-1811(b)(2) is that “any action of the local approving authority in violation” of
this xlnotice requirement “shall be void.”

Second, the Board’s refusal to bifurcate the variance appeal cases and the buffer
modification appeal cases created a procedural nightmare, and denied to the Chair her statutory
right under Code, NR §8-1812, to participate fully in the variance cases. Beyond this
fundamental error in tangling the records from two separate cases, the Board made numerous
errors of law in its Decision to grant the variances. These errors include: failing to apply the
correct legal standards for unwarranted hardship and self-created hardship under the Critical Area
law; and failing to make the required finding that the variance for the new impervious surface
will not “adversely affect water quality, or adversely impact fish, wildlife, or plant habitat.”
Merely discussing (and approving) the proffered mitigation for the demonstrable harm caused to
the habitat by .the illegal construction does not amount to the required finding which the Board
failed to make. Finally, the Board’s Decision ignored the only testimony presented by unbiased,
not-for-hire, competent experts on the purpose, intent, and requirements of the Critical Area law.

In effect, the Board’s Decision to allow DCW Dutchship, LLC, and its owner, Daryl




Wagner, a professional builder, (collectively “DCWD™) to keep this Board-described “showplace
for environmental enhancement” (Mem. Op. 41) stands the Critical Area law on its head. By
awarding variances to legalize the outlandish construction project on Little Island in the Magothy
River, the Board turned a blind eye to the actions of DCWD and rewarded the applicant's illegal
activity. This decision makes a mockery of the State law and criteria that have been in place for
over 20 years to protect the Bays and their tributaries from precisely this sort of unbridled
development activity at the water’s edge.

The Critical Area Commission is charged by the General Assembly to ensure that local
governments’ Critical Area programs, including zoning boards’ granting of variance requests, are
implemented in a “consistent and uniform manner subject to State criteria and oversight.” Code,
NR §8-1801(b)(2). This is why the State law, Code, NR §8-1811 (b)(2) and COMAR
27.03.01.03D, require each local jurisdiction to send to the Commission “a copy of every new
application for approval“of new projects in the Critical Area, including “all applications for
variances.” If the local government fails to follow this required process, as is the case with the
DCWD “application” presented for the first time (as Pet. Exh. 60, Tr. 10/26/06 at 21) during the
Board’s hearings, then the State law sets a clear penalty for this failure of notice. The local
action “shall be void.”

Although the Anne Arundel Board stated that “there are very few remarkable legal issues
before this Board,” (Mem. Op. 19) this belief can only stem from the Board’s utter failure to
perceive the legal issues. The Board accepted a new application in the middle of the ongoing
adjudicatory hearings, and failed to send the application, as required by law, to the Commission.
The Board failed to conduct its proceedings in a manner that ensured due process of law for
Petitioner McHale. The Board failed to apply the law to require DCWD to overcome the

statutory presumption that this illegal construction project in the Buffer does not meet the goals
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and objectives of the Critical Area law. The Board failed to require DCWD to prove that it
would suffer an “unwarranted hardship” without a variance to retain what the applicant built in
defiance of the law. The Board glossed over the undisputed fact that DCWD created the “med(™
for the variance, and accordingly that DCWD cannot, as a matter of law, meet the standard that
no variance may be issued for “self-created hardship.” The Board failed to make the finding that
the variance-would not adversely affect habitat - a finding that the Board could nor make on this
record, given that the Island’s habitat was virtually obliterated by the actions for which the
variance was sought.

The Chair of the Critical Area Commission maintains that DCWD failed to carry its
burden to prove that it meets each and every one of the variance standards. The Chair urges this
Court to give no deference to the Board’s application of the law, particularly on the variance
standards discussed below. Accordingly, Chair McHale urges this Court to reverse the Decision

of the Board of Appeals.

ERRORS OF PROCEDURE

After DCWD was cited for numerous Violations of Anne Arundel County law (both
Critical Area law and other building codes), the applicant sought variances to retain all of the
illegally constructed structures on the Island. (Mem. Op. 34, stating that Little Island contained
9060 square feet of ‘existing’ impervious surfaces.) This is the application which the Board was
required to adjudicate. Although the Board (Mem. Op. 34) seemed to assume that DCWD’s
revised site plan (Exhibit 60) constituted an application for variance approval for structures
totaling 5,649 square feet, DCWD never submitted a new application to the Anne Arundel
County Office of Planning and Zoning, nor did Anne Arundel County forward any such new
application to the Critical Area Commission. The transcript of the Board’s October 26, 2006

hearing at 41-44 where DCWD first introduced the site plan, shows that the Commission had not




received notice of this new application. On cross-examination, DCWD’s witness relied on this
site plan to explain the new scope of the variances that DCWD was now requesting. 1d.

If DCWD’s testimony about the revised site plan at the variance hearing was, as the Boa.rd
assumed, a new application for variance, the Board had no authority to process this “new”
application. Code, NR §8-1811(b)(3) provides that local authorities “may not process an
application. [for variance], until the local authority has received “notice of receipt” from the
[Critical Area] Commission, and any action of the local approving authority in violation of
this paragraph shall be void.” (Emphasis added). Accordingly, Chair McHale urges this Court
to reverse the Board’s Decision because under Code, NR §8-1811, the Board had no authority to
“process” this new application, and the Board’s Decision is void under State law.

Should this Court decline to reverse the Decision on the grounds that the Decision is void
for non-compliance with NR §8-1811, Chair McHale argues that the Decision should be reversed
to correct the Board’s gross violations of the Chair’s due process rights. As this Court
recognized (Opinion of March 3, 2008 at 3, n. 4) the Critical Area Commission participated as a

party only in the variance cases (BA 111-05V, BA 112-05V, BA 115-05V, BA 116-05V, BA

119-05V, BA 120-05V, BA 121-05V, BA 122-05V), which were heard by the Board on nine

dates beginning on October 24, 2006, through November 28, 2006. The Chair filed a Petition for
Judicial Review (No. C-07-119778) from the Board’s decision in the variance cases. Neither the
Critical Area Commission nor the Chair participated as a party to the buffer
exemption/modification appeals (BA 114-05A, BA 117-05A and BA ] 18-05A). Accordingly,
as this Court observed, the Commission is “not an appeilant on the buffer map amendment
issue.” Opinion of March 3, 2008 at 3.

Under State law, the Critical Area Commission is the reviewing and approving authority

for any proposal by Anne Arundel County t6 amend its Critical Area maps, including requests to




amend the maps due to a decision by the Board in a buffer modification appeal. Code, NR §8-
1809(0). For the Chair or Commission staff to participate as advocates before the Board in the
buffer modification cases would be tantamount to this Court’s participating as a party at the
administrative level, and then reviewing a decision to which the Court had been a party litigant.
Obviously, this would be improper. Nonetheless, the Board proceeded to “consolidate” all of the
appeals in both matters, and to insist that the record from the buffer modification cases would be
part of the Board’s consideration in the variance cases. Transcript of Board Hearing (“Tr.”)
09/26/06 at 128. Because the Board denied the Chair’s Motion to Bifurcate, and overruled
counsel’s several objections to the “consolidation,” (Tr. 04/20/06 at 6; Tr. 09/26/06 at 127-128),
the Board knowingly violated the due process rights of the Chair. This, alone, is reason for this
Court to reverse the Board.

Moreover, in the “consolidated” proceedings, the Board did not develop, announce, or
employ procedures designed to assure that each witness and exhibit was clearly identified in
advance as pertaining only to the buffer cases, only to the variance cases, or to both proceedings.
Accordingly, the parties were left to guess as to which witnesses, which exhibits, which
photographs, drawings, and other evidence, the Board relied upon to make its decisions? Chair
McHale was denied her right as a party to view all evidence, cross-examine all witnesses, and to
participate fully as a party to the variance cases. “A fundamental requirement of the due process
of law in a quasi-judicial proceeding is the right of the parties to be apprised of the facts relied
upon by the tribunal in its decision.” Maryland Overpak Corp. v. Mayor and C ity Council of
Baltimore, 395 Md. 16, 39, 909 A.2d 235, 249 (2006), citing Mehrling v. Nationwide Ins. Co.,
371 Md. 40, 64, 806 A.2d 662, 676 (2002).

The Board’s Decision, based as it is on some (or possibly all) of the record from cases in
which the Chair was not a party and thus had no opportunity to cross-examine witnesses, is

fundamentally flawed. ““When an administrative board 6r agency is required to hold a public
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hearing and to decide disputed adjudicative facts based upon evidence produced and a record
made,...a reasonable right of cross-examination must be allowed the parties.”” Mayor and
Council of Rockville v. Woodmont Country Club, 348 Md. 572, 583, 705 A.2d 301, 306 (1998),
quoting Hyson v. Montgomery County, 242 Md. 55, 67,217 A.2d 578, 585 (1966).

The Board’s misguided and flawed process requires the Chair, a party to the variance
proceedings, to speculate as to which parts of the record from the buffer cases (to which the
Chair was not a party) the Board may have used in its variance Decision. The Chair of the
Critical Area Commission was denied her fundamental right to due process of law. For this
reason, the Chair respectfully requests this Court to reverse the Board and to remand the matter
with instructions to afford all parties the due process of law required under the Court of Appeals’
cases cited above.

Should the Court decline to reverse on the grounds argued above, the Chair submits the
following argument, based only on the testimony and evidence presented at the hearings to which
the Chair was a party, and from which the Chair noted this Petition for Judicial Review.

FACTS AND PROCEDURE

Due to the lengthy nature of the record in this case, Petitioner McHale will not separately

recite the facts or procedure.

BACKGROUND OF THE CRITICAL AREA LAW

In response to national studies documenting a dramatic decline in the health of the
Chesapeake Bay, the General Assembly enacted Chapter 794 of the Laws of 1984, the
Chesapeake Bay Critical Area Protection Program, Code, NR §§8-1801 et seq. (“Critical Area
Act”). The General Assembly described the plight of the Bay:

2 The shoreline and adjacent lands constitute a valuable, fragile, and sensitive part of this

estuarine system, where human activity can have a particularly immediate and adverse

impact on water quality and natural habitats.



* * * *

(4)  Human activity is harmful in these shoreline areas, where the new development of
nonwater-dependent structures or the addition of impervious surfaces is presumed to be
contrary 1o the purpose of this subtitle...and thus it is necessary wherever possible to

maintain a buffer of at least 100 feet landward from the mean high water line of tidal

waters, tributary streams, and tidal wetlands;

* * * *

(8)  The restoration of the Chesapeake Bay and its tributaries is dependent, in part, on

minimizing further adverse impacts to the water quality and natural habitats of the

shoreline and adjacent lands.

(9)  The cumulative impact of current development and of each new development activity in
the buffer is inimical to these purposes.
Code, NR §8-1801(a) (emphasis added).

Based on these findings, the General Assembly devised a resource protection program
for the Bay’s Critical Area, to be implemented “on a cooperative basis between the State and
affected local governments™ ... with oversight by a State-level Critical Area Commission to
ensure implementation in a “consistent and uniform” manner. Code, NR §8-1 801(b). Anne
Arundel County administers a Critical Area program for the County (“County program™),
“subject to State criteria and oversight.” I1d. Both the County program and the State Critical
Area Criteria provide protection for the 100- foot Buffer by prohibiting the development of new
non-water-dependent structures or facilities' without a variance. “New development activities,

including structures, roads, parking areas and other impervious surfaces....may not be permitted

in the Buffer....” COMAR 27.01.09.01.C.

"Houses with or without a lighthouse, decks, porches, driveways, and sheds are not
water-dependent facilities. See COMAR 27.01.03.01: “An activity is water-dependent if it

cannot exist outside the Buffer and is dependent on the water by reason of the intrinsic nature of
its operation.”



The General Assembly has consistently reinforced its finding that protection of the

. Critical Area and more specifically, the Buffer, is of paramount importance. In the Buffer,
“addition of impervious surfaces is presumed to be contrary to the purpose of this subtitle.”
Code, NR §8-1801(a)(4). Likewise, the General Assembly has steadfastly required any person
who wishes to build a nonwater-dependent structure in the Buffer to first satisfy each one of the
law’s strict variance standards. An applicant for a variance has the “burden of proof and the
burden of persuasion to overcome the presumption” that “the specific development activity in
the critical area that is subject to the application and for which a variance is required does not
conform with the general purpose and intent” of the Critical Area law and regulations.
(emphasis added) Code, NR §§8-1808(d)(2)(i) and 1808(d)(3)(i).

Twice, in 2002 and 2004, the legislature responded to the Court of Appeals’ weakening
of the Critical Area program in variance cases. Again, in 2007, the General Assembly reiterated
its commitment to the consistent and uniform application of the Critical Area law among the 16

‘ Critical Area counties and 46 municipalities, by requiring that all of the State standards for
Critical Area variances be applied by each local government, even if the local code did not repeat
those standards. Code, NR §8-1808(d)(6). Time and time again, the General Assembly has
reacted to the attempted weakening of the Critical Area law by local zoning boards, and has
consistently strengthened the language of the Critical Area Act to mandate the standards that
local zoning boards must use for consideration of variance applications. The Decision by the
Board in this case strikes at the very heart of those standards.

It is against the General Assembly’s statements of legislative purpose and intent that the
Board should have measured DCWD’s request for variances. A review of the Board’s Decision
shows that the Board did not consider the legislative findings, purposes, and intent of the Critical
Area law. Moreover, the Board did not apply the State-law standards of “unwarranted hardship”

and “self-created hardship.” Nor did the Board find, as was required, that the variances granted
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would not adversely affect fish, wildlife, and plant habitat. As the State’s witnesses testified, a
new, large house, with lighthous¢ and accessory structures in the Buffer, constructed with
disregard for the law, definitely does not conform to the spirit and intent of the Critical Area law.
Tr. 11/02/06 at 82, Testimony of LeeAnne Chandler; Tr. 11/08/06 at 22-24, Testimony of Mary

Owens; Tr. 10/31/06 45-52, Testimony of Ren Serey.

VARIANCES TO THE CRITICAL AREA LAW

The law is intentionally tough on applicants for Critical Area variances. The General
Assembly requires local zoning boards to presume that the requested project “does not conform
with the general purpose and intent of this subtitle, regulations adopted under this subtitle, and
the requirements of the local jurisdiction’s program.” Code, NR §8-1808(d)(2)(1); Tr. 10/31/06
at 44. The variance applicant bears the burden of proof and the burden of persuasion to
overcome this statutory presumption. Critical Area Act, Code, NR §8-1808(d)(3). In the
present case, although the Board gave lip service to these burdens, the record betrays a stunning
failure on the part of the Board to hold DCWD to its burden to prove that its enormous new
construction project met even one, let alone all, of the statutory standards. ?

The Board did not acknowledge the General Assembly’s finding about the deleterious
effect of each new impervious surface added to the 100-foot Buffer. The Board cavalierly
discounted the testimony of the State’s experts on the issues of burden of proof and
noncompliance with the spirit and intent of the law. See, e.g., Mem. Op. 12 (summarizing in
three lines the testimony of the Commission’s Executive Director); Mem. Op. 13 (summarizing

the testimony of the Commission’s Chief of Program Implementation without mentioning the

"The fact that DCWD proposed to “remove” 3,411 square feet of the illegally-constructed
impervious surface is nothing more than a red herring to disguise the oft-changed scope of its

variance application. Removal of part of the illegal construction does not in any way ameliorate
the negative effects of the remaining illegal structures.
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State-law presumption that the requested variance does not conform to the purpose and intent of

. the State law). In addition to overcoming the presumption of non-conformance, a variance
applicant must meet each and every one of the County’s enumerated Critical Area variance
provisions, including the requirement to prove that, without the requested variance, the applicant
would suffer an “unwarranted hardship.” The County Code incorporates the Critical Area Act’s
definition of “unwarranted hardship” from Code, NR §8-1808(d)(1): “‘Unwarranted hardship’
means that, without a variance, an applicant would be denied reasonable and significant use of
the entire parcel or lot for which the variance is requested.”

The Anne Arundel County Code establishes eleven specific criteria for Critical Area
variances.” Consistent with the State Critical Area Act, the County program provides that an
applicant must meet each and every one of the standards, and if he fails 10 meer just one, then the
variance must be denied. Among those standards is the requirement for the applicant to prove
that if the variance were denied, the applicant would be deprived of a use or structure permitted

‘ 10 others under the critical area program. Code NR §8-1808(d)(4). Thus, non-conforming

structures in the Buffer, or those constructed before the Critical Area law, cannot be used as a

basis of comparison for a new structure in the Buffer.® Moreover, if the variance request is

based on conditions caused by the applicant’s actions, including commencement of development
activity before an application for a variance has been filed, the local jurisdiction may take that

fact into account in determining whether the applicant qualifies for a variance. Critical Area Act,

*The Board Decision does not quote the text of the county variance standards, and
Petitioner McHale relies on the language of the State-law standards.

“ The 2002 amendments to the Critical Area Act, Code NR §8-1808(d) reinstated the
legislative requirement that each individual variance standard must be met. In 1999, White v.
North expressed a contrary view. 356 Md. 31, 50 (1999).

? This provision of the 2002 amendments to the State law (2002 Laws of MD, chs. 431,
432, 433) overrules a contrary interpretation by the Court of Appeals in White v. Norih.
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NR §8-1808(d)(2)(ii). ¢ In this case, DCWD’s open and notorious construction of a large house,
lighthouse, driveways, and other impervious structures on a once-pristine island makes a more
obvious case of self-created “hardship™ hard to imagine.

The General Assembly has, again and again, revisited the Critical Area Act to strengthen
that law, and especially the standards required for granting variances to the protections afforded
to the Critical Area Buffer. A review of the record in this case leads to only one conclusion: the
Board reached around the Critical Area Jaw in order to allow DCWD to retain massive amounts
of new impervious structures in the protected 100-foot Critical Area Buffer. The Decision was

not based on the correct application of the Critical Area law to the facts, and the Board should be

reversed.

ARGUMENT ON VARIANCE STANDARDS

The Board neglected, ignored, and mis-applied the controlling law. DCWD failed to carry
its burden to prove compliance with each and every one of the State’s critical area variance
standards, in particular that, without the variance requested, it would be denied reasonable and
significant use of the entire parcel or lot. As discussed above, it is nearly impossible to discern
exactly which of the several site plans constituted the “application” in this case. Bearing in mind
that the “specific development activity... for which a variance is requested” (Code, NR §8-
1808(d)(2)(1)) is what must meet the standards, it is beyond dispute that DCWD’s request to
retain in excess of 9,000 square feet of illegal impervious structures is not the application that
was adjudicated, and is not the variance that the Board granted. By construing DCWD’s
application as requesting to retain in a non-specific location an amount of impervious surface, the

Board utterly vitiated the requirement for the applicant to prove that the specific development

® This provision of the 2004 amendments to the Critical Area Act overrules a contrary
interpretation expressed in Lewis v. Department of Natural Resources, 377 Md. 382 (2003).
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activity for which a variance is requested conforms to the purpose and intent of the Critical Area
law. This, alone, requires reversal of the Decision.

Substantively, DCWD failed to meet at least four of the variance standards. Even if
DCWD had failed to meet just one of the standards, this Court would be obligated to reverse the
Board’s Decision. Becker v. Anne Arundel County, 174 Md. App. 114, 131-133 (2007).
Although Becker concerned a denial of a variance, the standard of appellate review of variance
decisions is the “‘same whether the agency grants or denies the application™, and this Court must
review “the reasons given by the Board.” Chesley v. City of Annapolis, 176 Md. App. 413, 428,
933 A.2d 475 (2007), cert. denied, 403 Md. 305 (2008), quoting Stansbury v. Jones, 372 Md.
172, 185 (2002). In this case, as discussed below, the Board failed to apply the law correctly to

at least four of the variance standards

Burden of Proof and Burden of Persuasion

The Board’s Decision barely mentions, much less supports, a conclusion that DCWD
succeeded in overcoming its burden of proof and persuasion that the variances requested for
development on Little Island met all the variance standards under the Critical Area law and
criteria.”  In considering whether this variance application met the standards in the law, the
Board should have, but did not, evaluate the application against the expressed findings of the
General Assembly. How else could the Board have performed its duty to “make written findings
as to whether the applicant has overcome the presumption... that the specific development
activity in the critical area that is subject to the application does not conform with the general
purpose and intent of this subtitle?” Code, NR §§8-1808(d)(2)(i)and 8-1 808(d)(3)(1). As the

Court of Special Appeals recently observed, “In cases involving critical area variances, it has

“A variance to a local jurisdiction’s critical area program may not be granted unless: . ..
(i1) The local jurisdiction finds that the applicant has satisfied each one of the variance
provisions.” Code, NR §8-1808(4)(i1).



been made clear by statute that applicants ‘have the burden of meeting all of the requirements
enumerated in the law govemingr‘s‘uch variances.” Chesley v. City of Annapolis, 176 Md. App.
413, 428,933 A.2d 475 (2007), cert. denied, 403 Md. 305 (2008), quoting Becker v. Anne
Arundel County, 174 Md. App.114, 130-132 (2007).

Among the legislative findings that the Board neglected is the following: “Human
activity is hatmful in these shoreline areas, where the new development of nonwater-dependent
structures or the addition of impervious surfaces is presumed to be contrary to the purpose of this
subtitle, because these activities may cause adverse impacts, of both an immediate and a long-
term nature. . .7 Code, NR §8-1801(a)(4). DCWD’s variance request included a dwelling,
driveway, sheds, pool, a deck, porches, sidewalks, a gazebo, lighthouse, septic system and two
replacement systems, and a pier.® All development activity conducted by DCWD on Little
Island is within the Buffer or expanded Buffer. The Board’s Decision leaves unanswered the
question of how this unauthorized development activity in the Buffer conforms to the expressed
purposes and goals of the Critical Area program. The Board erred by failing to explain this
required finding.

The Critical Area Commission intervened in this matter as a party opponent in order to
present to the Board of Appeals the Commission’s expert witnesses’ testimony on the State law
and the Board’s role in considering applications for variances to the Criticaj Area law. The Court

of Appeals has instructed that the courts must “accord a great deal of deference ...to an

® Although the applicant’s representatives and counsel stated at the Board hearings that
the variance request has been modified, the Commission did not receive the required notice that
any formal submission of a modified variance application had occurred. See Code, NR §8-1811,
discussed above. Lacking a new variance application to review, the Commission’s participation
in the proceedings before the Board, including the submission of the Commission’s Closing -
Memorandum on November 28, 2006, was based on the enly variance application of which the

County sent the required notice. That application was originally submitted to Anne Arundel
County in 2004. ;
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administrative agency’s interpretation of its own regulation.” Md. T; ransp. Auth. v. King, 369
Md. 274, 288 (2002). Because the Commission is charged by the General Assembly to ensure
that local governments” Critical Area programs (including the processing of variance'requests)
are implemented in a “consistent and uniform manner,” it is beyond question that the
Commission possesses unique expertise in the administration and interpretation of the State law.

Yet, as set forth below, the Board gave little, if any, credence to the testimony of the State’s

experts on these crucial issues.

Unwarranted Hardship

Unrefuted testimony from the previous inhabitant of Little Island established beyond doubt
that the Island had been used in a reasonable and significant residential manner for over 50 years
before DCWD purchased the property. Tr. 11/08/06, Testimony of Sid Levin. Although the
Board acknowledged that “Mr. Levin’s testimony was among....the most well documented in
terms of the number of family photos retained * (Mem. Op. 22, n.7), the Board nonetheless
disregarded the detailed portrait presented by Mr. Levin of family gatherings on Little Island;
crab feasts enjoyed on the screened in porch of the pre-existing dwelling; and general use of the
boathouse and footpath.

Mr. Levin and his family and friends managed quite comfortably to use Little Island
without a swimming pool, sidewalks, porches, gazebo, impervious concrete patios, decks, a
lighthouse, and huge driveway.’ Yet, in the face of this admittedly “well-documented”
testimony, the Board inexplicably found that “the action of the [Critical Area] regulations on this
island have eliminated the property owner’s ability to develop anything without a variance.”

Mem. Op. 31. It goes without saying that the record belies this incredible “finding.”

’Mr. Levin’s testimony established conclusively that no impervious driveway of any size
ever existed on Little Island before DCWD built the driveway for which it sought a variance.
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Somehow, the Board leapt from the praise of the witness whose family had used and
enjoyed the Island for 50 years, to the mystifying conclusion that, in order to obtain reasonable
and significant use of the property, the new owner needed a variance for most of the illegally-
built “improvements.” The Board’s conclusion is just wrong. Under the State law, in order to
prove unwarranted hardship, the applicant must show that without the granting of this particular
variance for the construction of this particular dwelling, driveway, decks, sidewalks, porches,
pool, etc, that he would be denied reasonable and significant use of the entire property or lot.

Two recent variance cases from the Court of Special Appeals provide direction for zoning
boards’ analysis of the factor of hardship. In Montgomery County v. Rorwein, 169 Md. App.
716,906 A.2d 959 (2006), the Court of Special Appeals affirmed the rejection of a setback
variance for construction of a new detached garage. The Court found that the applicant failed to
demonstrate “‘practical difficulties” (a more lenient standard than unwarranted hardship); and the
Court found that the applicant had created her own hardship by building other accessory
structures on her property. These structures limited the space available for the applicant’s
desired garage. The Court stated that “any hardship that [the applicant] did demonstrate was the
result of improvements to the property, and therefore, self-created and did not justify the
variances.” 169 Md. App. at 730, 906 A. 2d at 967. The Court observed that “the decision
whether to build those improvements and where to place them was [the applicant’s].” Id In
Rorwein, neither additional expense, nor an inconvenient location, nor economic loss to the
property owner were sufficient justification for the variance: ;

Similarly, in Chesley v. City of Annapolis, 176 Md. App. 413, 933 A.2d 475 (2007), cert.
denied, 403 Md. 305 (2008), the Court of Special Appeals affirmed the denial of a variance for
construction of a garage. Noting that a variance “authorizes the property owner to ‘use his
property in a manner forbidden’ by applicable zoning restrictions, the Court stated that a variance
1s * a departure from the terms of the [zoning] ordinance in order to preclude confiscation of the
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property.”” 403 Md. at 423-424, quoting Cromwell v. Ward, 102 Md. App. 691, 700 (1995).
“The burden of showing facts to justify ...[a] variance rests upon the applicant.” Chesley at 428,
quoting Easter v. Mayor of Baltimore, 195 Md. 395, 400 (1950). The direction of the Courts is
clear: an applicant for a variance must prove true hardship to show entitlement to relief from the
ordinances that everyone else must obey; and an applicant may not create, by building on the
property, its own “hardship.” DCWD met neither of these standards.

In the instant case, the Anne Arundel Board seemed to be swayed by DCWD’s repeated
illogical insistence that Little Island is a grandfathered lot and that accordingly the applicant is
entitled to keep the dwelling and associated structures that DCWD built, in the location chosen
by the applicant. DCWD demanded, and the Board seemed to believe, that the Board must
approve what the applicant did. However, as explained by the Critical Area Commission
witnesses, the fact that the County considers Little Island to be a grandfathered lot is beside the
point.

The Critical Area criteria provide that grandfathered lots may “be developed with a
single family dwelling, if a dwelling is not already placed there.” COMAR 27.01.02.07B
(emphasis added). Tr. 10/31/06 at 46, 91, Testimony of Ren Serey; Tr. 11/08/06 at 20, 39,
Testimony of Mary Owens. In this case, a dwelling with a footprint of 1,911 square feet was
already in existence on Little Island when DCWD acquired the property. The Critical Area
grandfathering provisions do not allow an applicant to move around, combine impervious
surfaces, or disturb sensitive areas in the name of re-development. Tr. 10/31/06 at 92,
Testimony of Ren Serey. “The one dwelling grandfather provision [in COMAR 27.01 02.07] is

the appropriate standard. This primary dwelling, was, according to the site plan, 1911 square

feet," 1dr

The simple fact is that DCWD did not establish that these extensive variances were

needed in order to relieve DCWD of ‘unwarranted hardship’ - that is, to provide reasonable and
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significant use of the entire property or lot. Rather than starting from the premise that the
requested variance is presumptively contrary to the goals and intent of the Critical Area program,
this Board started from the premise that the property owner should be able to keep as much as
possible of the illegal construction in the Buffer.

In its Decision to allow DCWD to retain the house, lighthouse, and other impervious
structures in the Buffer, the Board ignored the dictates of the General Assembly’s 2004
amendments to the Critical Area Act. The General Assembly could not have been more adamant
about its intent in amending the Critical Area law in 2004. As explained in Becker v. Anne
Arundel County, 174 Md. App. 114, 132-133, “The General Assembly expressly stated that its
intent in amending the law [in 2004] was to overrule Lewis [Lewis v, Dep't of Natural Resources,
377 Md. 382 (2003)] and reestablish the understanding of unwarranted hardship that existed
before being ‘weakened by the Court of Appeals.”” The Lewis standard, which considers the use
that the property owner wishes to make of the Buffer, is the standard the Board used in the
instant case.

The Board heard Mr Levin testify that the 1,911 square-foot house provided for
residential use for his family for over 50 years. Tr. 11/02/06 at 5-9, Testimony of Sid Levin.

Yet, the Board rejected the fact that DCWD could have obtained reasonable and significant use
of the property with a similarly-sized house. Mem. Op. 30-31, 37. The old owner had
reasonable use, and so did the new owner - before the destruction of the natural habitat and the

extensive construction activity. That the new owner wanted more is not relevant.

Rights Commonly Enjoved/ Special Privilege

In determining whether to grant the variances for the new impervious structures on Little
Island, the Board was obligated to consider whether DCWD showed that denial of the requested

after-the-fact variance would deprive the applicant of rights commonly enjoyed by other
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properties in similar areas in the Critical Area. As the Commission’s expert witness explained,
“we look at similar properties developed under the county’s critical area regulations....looking at
the fact that their development activity within the buffer [is that] there is no right to build within
the 100-foot buffer.” Tr. 11/08/06 at 18-19, Testimony of Mary Owens. The “rights commonly
enjoyed” standard thus speaks to a comparison with other property owners whose property is
entirely within the Buffer or expanded Buffer. Code, NR §8-1 808(d)(4)(ii1).

Ms. Owens, Chief of Program Implementation for the Critical Area Commission, further
explained that, in this case, where there was a residential use enjoyed by the previous owner,
“looking at what existed prior to the applicant’s activity there were 3005 square feet of
impervious surface existing on the island prior to development and after development there was
9060, an increase of 200 percent.” Tr. 11/08/06 at 18-19. On this island, as Ren Serey testified,
because of the previous documented use and “because of the sensitivity of the island
environment, it [the house] should be no larger than the existing dwelling, the old dwelling.” Tr.
10/31/06 at 57.  Under the Critical Area variance standards, an applicant has a right to a
residential use of a parcel or lot, but does not have a right to a certain sized dwelling orto a
dwelling, sheds, driveway, or other structures in a certain location.

A property owner has no right to build any structure, other than a water-dependent
structure (e.g., a pier or boat ramp) in the Critical Area Buffer. Contrary to DCWD’s assertions,
there is no right to build a house, driveway, decks or other structures within the 100-foot Critical
Area Buffer. To do so, all applicants desiring to undertake any development activities in the
buffer must first seek variances, giving the appropriate County and State agencies an opportunity
to review the proposed development. '

This applicant did not seek any review or permission prior to the development activities
in the Buffer and instead increased the impervious surface on Little Island from 3,005 Square feet
10 9,060 square feet. Generally, when property owners go through the variance process, they ask
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the County for permission to build that which they propose to build, not to retain what they in
fact have already built. Undoubtedly, had DCWD gone thro.ugh the normal process, it would
have had to significantly revise its initial plans in terms of structure size, location and
construction techniques in order to minimize impacts to the Buffer and to the steep slopes. Tr.
10/31/06 at 66-67, Testimony of Ren Serey, and Tr. 11/108/06 at 20-21, Testimony of Mary
Owens. The Board’s grant of these variances to DCWD awarded a special privilege to which
this applicant is not entitled under the law.
Self-Created Hardship
The Board’s Decision encourages landowners to violate the Critical Area law by building
structures without a variance. Moreover, the Board failed to recognize a self-created hardship
when it was literally staring at them from the photos presented during the hearings. See, e.g.,
Prot. Exh. 44, photograph of Little Island. Tr. 11/02/06.
In 2004, in response to the Lewis case, the General Assembly amended the law to restore
the self-created hardship standard which the Court of Appeals had abandoned in Lewis. (Lewis v.
Dep't of Natural Resources, 377 Md. 382 (2003), abrogated by statute, 2004 Laws of Md. Ch.
526, as stated in Becker v. Anne Arundel County, 174 Md. App. 114 (2007). When the Lewis
Court announced that Boards of Appeal must look at after-the-fact requests for variances as if the
construction had not already occurred, these boards were faced with an impossible situation. The
General Assembly acted quickly to restore the long-standing self-created hardship standard to
Critical Area variances. Code, NR §8-1808(d)(2)(i1). Here, inexplicably, the Anne Arundel
Board followed the dictates of Lewis. “While the applicant has violated the law and the

improvements are in place, we have considered this request for variances as if the structures were

not in place.” Mem. Op. 31, emphasis added. In using the Lewis standard, and considering the
variance application as if the structures did not exist, the Board committed a clear error of law.

DCWD built what it wanted, with neither a building permit nor a health department
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permit. Needing variances to keep the buildings, DCWD turned to the Board. The Board not
only concluded that the illegal actions were irrelevant, but rewarded the applicant for its bad

acts. While the Board stated that it had “reviewed” the State law, as amended in 2004, Code
NR§8-1808(d)(2)(i1), the Decision gave no weight to the after-the-fact nature of the request.
Instead, the Board simply imagined that “the structures were not in place.” Mem. Op. 31. Even
if this were humanly possible, the notion that a Board must pretend not to see what is plainly on
the land is a doctrine that was discarded by the General Assembly in 2004. For a zoning board to
turn a blind eye to the illegal structures (as if that were possible), and then to try to open its eyes
to consider fully the environmental impact of the actual construction, is a conundrum that was
resolved by statute in 2004. This Board simply ignored the law.

The Board’s Decision nullifies the self-created hardship variance criterion and promotes
disregard for the law in building permit processes all over Anne Arundel County, and indeed,
throughout Maryland’s Critical Area. A landowner who wants to build a structure that may
require a variance — a pool, a shed, a house of a certain size — and needs a use or area variance
now has a choice: either seek a permit, or build illegally now, and ask for permission later. If
one of the factors in considering a variance request is environmental impact (as it is for all
Critical Area cases), a landowner is now better off violating the law because the actual impact of
illegal construction may assist the landowner’s case. Why not build a house twice the size
allowed by a local zoning ordinance? Why not ignore the setback rules?

The standard requiring the Board to find that the variance is not based on conditions or
circumstances that are the result of actions by the applicant has existed in Maryland case law
since the early 1900s. See Montgomery County v. Rotwein, 169 Md. App. 716, 733 (2006) and
cases cited therein. The variances requested by DCWD are directly the result of its actions as
they are based on development activity and construction undertaken prior to seeking any permits
or approvals. Had the Applicant followed the same process as is required of any other property
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owner seeking to develop in the Buffer, the County, citizens of Anne Arundel County, and the
Critical Area Commission would have had an opportunity to weigh the development proposal
and consider the placement of the dwelling, its footprint, area of disturbance, tree and vegetation
removal, steep slope and water quality, fish, plant and wildlife habitat impacts. Tr. 10/31/06 at
91, Testimony of Ren Serey; Tr. 11/08/07 at 23-24, Testimony of Mary Owens. The Applicant
invited the Board to accommodate its wrongdoing, rather than to analyze the type, location, and
extent of development that would alleviate a hardship. This Board should not have accepted the

invitation.

Fish, Wildlife, and Plant Habitat - Harmony with Spirit and Intent of

Critical Area Program

The Board failed to affirmatively find that the granting of the requested variances will not
adversely affect fish, wildlife, or plant habitat, and that the variances will be in harmony with the
spirit and intent of the Critical Area program. This finding is required by law. COMAR
27.01.11.01A (5). Asthe Commission’s expert witness, Ren Serey, opined, the “development of
the island, redevelopment, the location of the house, the size of the house, the location of the
impervious surfaces, the clearing of vegetation....all of those do have and have had impacts on
the immediate critical area, the immediate resources of the island.” Tr. 10/31/06 at 52.

Although the Board heard from four expert witnesses for the State, each of whom chronicled the
harm to fish, wildlife, and plant habitat, the Board side-stepped its responsibility to make a
finding on this factor.

Again, the applicant must prove that the variances will not adversely affect water quality
or adversely impact fish, wildlife, or plant habitat and further that the granting of the variance is
in harmony with the general spirit and intent of the Critical Area program. This variance
standard harkens back to the purpose of the Critical Area law and the finding of the General

Assembly, that development in the Buffer is presumed to have a negative impact and to not
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conform with the spirit and intent of the Critical Area program. See Code, NR §§8-1801(a) and
8-1808(d). 1f the Board had considered this standard in light of the findings and purposes of the
General Assembly, the only possible conclusion would have been that these variances are
anathema to the expressed purposes and intent of the Critical Area program.

The Commission provided expert testimony from witnesses with long experience in
administering the Program with regard to this variance standard. Ren Serey testified that “the
buffer is a designated habitat protection area. The water quality and wildlife habitats are
presumed under the law to be important.” Tr. 10/3i/06 at 59. Mr. Serey further testified that
“development in impervious surfaces or cutting of trees, or grading of slopes, within the buffer it
requires a heightened review. It is by statute a more sensitive area, the most sensitive area from
a critical area point of view.” Tr. 10/31/06 at 70. Mr. Serey believed that the DCWD application
did not satisfy the standard of no adverse impact to fish, wildlife, and plant habitat. Tr. 10/31/06
at 52. Similarly, Mary Owens gave her expert opinion that “this standard has not been met.” Tr.
11/08/06 at 23-24. “There are adverse impacts to water quality....created by this situation....there
were extensive areas cleared, extensive parts of the property were graded, much of the existing
habitat on the island has been altered....so it no longer provides its optimum function.”

Dr. Gwen Brewer, the science program manager for the State’s Natural Heritage Program,
and an expert in wildlife ecology specializing in avian ecology, testified about the numerous
habitats on Little 1sland that were lost due to the Applicant’s development activity. Tr. 11/02/06
at 14-24. Dr. Brewer testified that photographs depicting the pre-construction condition of the
island showed trees, shrubbery, and beach areas. Tr. 11/02/06 at 14-15. All of these areas,
according to Dr. Brewer, provided food, nesting cover, and habitat for species of birds and
insects. In« particular, the bank in front of the pre-existing house would provide “nesting habitat
for belted kingfisher, a species that burrow into sandy or dirt banks.” Tr. 11/02/06 at 17.

Dr. Brewer also mentioned the dead trees along the edge of the sandy shoreline, and
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opined that this area “would be used by species such as great blue heron for resting along the
shoreline.” Id. Asked about the functioning of the habitat on Little Island in its pre-construction
state, Dr. Brewer said: “In my expert opinion that island had wildlife habitat.” 1d. at 33.

Dr. Brewer then contrasted the pre-construction habitat of the Island to the conditions existing
today: “The larger expanse of lawn area doesn’t include the trees, especially maybe some of the
taller trees that osprey, for example, eastern wood peewee, Carolina chickadees, tufted titmice,
might use for nesting. Also the missing shrub layer and leaf litter that accumulates underneath
forested and areas with forest and shrub is not present.” Tr. 10/31/06 at 22.

In terms of the grading and removal of the natural cliff face, Dr. Brewer stated that “[for]
habitat for terrestrial .animals the grading and the removal of the natural banks and the natural
shoreline, including the vegetation that was associated with those features, has in my opinion
produced a habitat that is not valuable to wildlife, that is a decrease in the wildlife habitat
present.” 1d. at 24. Asked specifically about the removal of woody vegetation and shrubbery,
Dr. Brewer stated, “that habitat has been lost.” 1d. Further, Dr. Brewer testified that an increase
in impervious coverage on the land “has not been a benefit to wildlife.” Her expert opinion to
the Board was that the first option is “to do no harm to start with....not make restoration a
necessity, to try to preserve what is there in the first place, the natural processes, the organisms
that are present.” 1d. at 42.

The Commission’s Science Advisor, LeeAnne Chandler, testified as an expert on
implementation of Critical Area program buffer provisions and interpretation of the criteria
regarding functions and policies of the buffer. Tr. 11/02/06 at 52. Ms. Chandler’s testimony
explained in detail the State law amendments which strengthened the protections afforded to the
Critical Area Buffer. Id. at 55-56. In her words, the function of the buffer is “to protect those
types of [aquatic wetland and shoreline] environments from man made disturbances....as well as

providing riparian wildlife habitat and provide a transition zone between aquatic and terrestrial
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environments.” Id. at 56. Ms. Chandler examined Prot. Exh. 44 (a photograph of the Island in
April of 2005) and concluded that “in terms of water quality the presence of impervious surfaces
basically eliminates that area from providing any habitat whatsoever as well as removing that
area from the ability to allow infiltration into the ground.” Id. at 57. She confirmed Dr. Brewer's
testimony about the value of fallen trees as habitat for wildlife. Further, she informed the Board
that the construction on Little Island caused “a negative effect on the buffer due to the grading
which has occurred, the placement of the house, driveway and accessory structures.” 1d. at 61.

According to the Commission’s Science Advisor, there would be greater environmental
harm in allowing the new structures to remain, than to require removal of those structures. The
temporary impact to the slopes caused by removal of impervious surface can be ameliorated by
the restoration and planting of the area with trees and shrubs. Tr. 11/02/06 at 62 and 82. In Ms.
Chandler’s opinion, the construction (for which the variance was requested) caused a negative
effect on the buffer, particularly with regard to the removal of the natural vegetation.

The testimony of these four expert witnesses addressed precisely the variance standard
that requires an affirmative finding that the variance will not adversely affect fish, wildlife, or
plant habitat. Yet, the Board did not, and could not, make this finding. Rather, the Board
accepted DCWD's destruction of the natural habitat and blessed the applicant’s plan for
“restoration.” The Board also permitted DCWD to introduce testimony about the alleged
environmental benefits to Little Island from the revetment. Yet, none of the requested variances
pertained to the revetment. As applicant’s counsel observed on the first night of the Board’s
hearings, the revetment is not at issue in this case. Even if it were, the revetment does little to
bolster the applicant’s case, because no variance was requested for the revetment. Moreover, as
Dr. Brewer testified, the revetment and associated grading of the slope destroyed the sandy beach
and fallen trees that provided habitat on the Island before development. Tr. 11/02/06 at 17-33.

The purposes, spirit and intent of the Critical Area program are plainly expressed in the
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words of the State law, including “to conserve fish, wildlife, and plant habitat.” Code, NR 8-
1808(b). In addition, Mr. Serey, Ms. Owens, and Ms. Chandler each testified about their
collective decades of experience in implementing the Critical Area program and its requirement
of habitat conservation. Each witness emphatically opined that the variance request does not
conform to the spirit and intent of the Critical Area Program. Tr. 10/31/06 at 52; Tr. 11/02/06 at
61; Tr. 11/08/06 at 26.

The purpose of the Critical Area program is “(1) [T]o establish a Resource Protection
Program for the Chesapeake and the Atlantic Coastal Bays and their tributaries by fostering more

sensitive development activity for certain shoreline areas so as to minimize damage to water

quality and natural habitats. . .” Code, NR §8-1801(b)(1). Significantly, the applicant provided

not one shred of evidence to show that any steps were taken to preserve or minimize damage to
the natural habitat of the Island. In contrast, the State’s witnesses demonstrated that habitat was
removed from the island, and that the remaining habitat was significantly altered.

Extensive grading of steep slopes, destruction of natural habitat, planting of plastic palm
trees, building a house, lighthouse, pool, and massive driveway, all in the Critical Area buffer:
this, the Board found, “will be a showplace for environmental enhancement.” Mem. Op. 41.
This statement defies credulity. The Applicant did not meet the standard, and the Board erred as a

matter of law by granting the variance without having made this required finding.

Minimum Variances Necessary to Afford Relief

Without meaningful explanation, the Board found that the variance it devised for a
specific number of square feet of impervious surface was the “minimum necessary.” Mem. Op.
305, A rev.iew of the Board’s Decision reveals that the Board arrived at this conclusion by
cobbling together a new variance request for the Applicant. Rather than deciding on the request

submitted for all of the ‘improvements’ on Little Island (amounting to over 9,000 square feet),
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the Board instead described the request as : “sufficient variances to construct a two-story home
with a roofline impervious coverage of 2,883 square feet, retain a long-existing boat house with
deck (890 square feet), two sheds (total 274 square feet), concrete driveway (698 square feet),
sidewalks of 694 square feet and a 210 square foot patio.” Mem. Op. 34, Essentially working
from what DCWD constructed, rather than from what was the “minimum necessary” to provide
reasonable use of the entire Island, the Board ignored the requirements of State law. Mary
Owens explained: “In order to determine what the minimum necessary relief would be it’s
important to go back to the fact that they had reasonable use of the property when there was 1911
square foot dwelling there.” Ms. Owens cautioned the Board not to “be swayed by what you see
out there now.” Tr. 11/08/07 at 25-26.

Mr. Serey’s testimony reinforced this view. He informed the Board that the
Commission viewed the starting point for the Board’s consideration of the issue of the minimum
necessary to afford relief to be the 1,911 square feet of the previous dwelling. Tr. 10/31/06 at 61.
This is because, as explained above, the law does not provide an applicant with the r)'ght to build
any particular size or type of dwelling in the Critical Area Buffer. To the contrary, the law
provides that, on a grandfathered lot, the local government shall provide for residential use, by
permitting a dwelling, if a dwelling is not already on the lot. COMAR 27.01.02.07 B. In this
case, a dwelling existed on the Island. That dwelling provides the baseline on which the Board
should have determined the minimum amount of development necessary to provide relief.

The point of limiting or not allowing development in the Buffer is due to the sensitive
nature of the functions of a buffer. Several witnesses for DCWD testified that the applicant is
entitled to 15% impervious surface on this lot. This is simply not true. Tr. 11/08/07 at 11,
Testimony of Mary Owens. Because the entire Island is in the Buffer or expanded Buffer, the
applicant is entitled to zero percent impervious. The variance, which affords minimum necessary

relief, is for the minimum necessary residential use of a grandfathered property. But no one is

.




entitled to cover any part of the Buffer with impervious surface. In order to minimize impacts to
the Buffer, 0% impervious is the standard. The Board should have started from zero and
worked upward, rather than starting from 9,000 and working backward. Since there was a pre-
existing dwelling on the property consisting of 1, 911 square feet of impervious surface, that is
the minimum necessary to afford relief.' Development consisting of over 9,000 square feet of
impervious surface, or even just over 5,600 square feet of impervious surface as proffered in the
purported ‘revised application’ in the October 26, 2006 site plan, is much more than necessary to

afford minimum relief pursuant to the County Code. The Board erred, and should be reversed.

CONCLUSION

The Critical Area Act assigns to the Applicant the burden of proof on each and every
variance factor. Code, NR§8-1808(d)(3)(i). An applicant for a variance to the Critical Area Act
bears a heavy burden to prove that strict application of the law will work a true, unwarranted
hardship, and that the proposed variance meets each of the legislatively-prescribed standards. In
this case, DCWD failed to meet its burden to prove the factors of unwarranted hardship, rights
commonly enjoyed/special privilege, self-created hardship, and lack of adverse effect on fish,
wildlife, and plant habitat. On the record in this case, the law compels exactly the opposite
conclusion from that reached in the Board’s Decision. The Board’s treatment of these factors
reveals a fundamental mis-application of the governing law.

DCWD took it upon itself to decide whether the fact that the whole of Little Island was in

the sensitive Critical Area Buffer merited concern for the sensitive environment. By altering the

"*Admittedly, it was used as a summer cottage, but as this Applicant is a builder in Anne
Arundel County, the knowledge of how to turn the summer cottage into a year-round home
utilizing the 1,911 square foot footprint should have been within the Applicant’s grasp.

28



natural habitat, building at will, and demonstrating no regard for the processes and laws which

apply to everyone, this applicant, in the words of the Board, created a “wonderland of
improvements on this island without permits.” Mem. Op. 38. This type of self-approved
development activity is anathema to the intent and spirit of the Critical Area law. The Decision
of the Anne Arundel Board of Appeals allowing DCWD’s “wonderland” to remain should be

reversed.
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Hard Copy of Letter Sent via Electronic Mail on June 20, 2008

‘ Dear Ed,

Having been unsuccessful in contacting you by telephone, I am responding by this e-mail
to your letter of June 13, 2008. You asked for the statutory authority for the Critical Area
Commission’s letter of May 7, 2008 to Wicomico County. The Commission sent two letters to
the County on that date. The first letter (“Program letter”) notified the County off§-tion taken by
the Commission pursuant to Annotated Code of Maryland, Natural Resources Article 8-1809, to
find that the County’s Critical Area program contains an omission: the lack of provisions to
ensure effective implementation and enforcement of the County’s program with regard to
variances. The second letter (“Enforcement letter”) notified the County of the Chair’s
determination under Code, NR 8-1815, that the County was failing to enforce the requirements of
its Critical Area program with regard to the development activity undertaken by Mr. Edwin

Lewis on Phillips Island. Both letters state the authority (State law) under which the Commission
and/or the Chair acted in sending the respective notices.

RE: Critical Area Commission Notice of Action

The Program letter, which reflects official action taken by the full Critical Area
Commission, speaks for itself. I cannot interpret or expand that letter. The County, through a
letter from Jack Lenox dated June 2, 2008 to Raymond Smethurst, complied with the Program
letter’s directive that the County “may not accept or process any variance application” until the
County submits, and the Commission, approves amendments to the County’s Critical Area
Program to correct the identified deficiencies. To date, I am not aware that the County has
submitted proposed amendments to the County’s Program for review and approval by the
' Commission. Accordingly, the sanction remains in place. Should the County choose to defy the

1804 West Street. Suite 100
Annapolis. Maryland 21401




terms of the Commission’s action, the Commission would be compelled to enforce its action
through the courts.

The Enforcement letter also speaks for itself. The County has responded to the
Enforcement letter, by letter from County Executive Pollitt to Chair McHale requesting that the
Chair ask the Attorney General’s Office to undertake the enforcement of the County’s order

requiring removal of the illegal structure on Phillips Island. The Attorney General’s Office has
accepted this request.

I trust that this e-mail is responsive to your request for assistance.

Very truly yours,

MLMEL;MJ

Marianne E. Dise
Principal Counsel
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July 2, 2008

St. Mary’s County Board of Appeals

St. Mary’s County Government

Department of Land Use and Growth Management
P O Box 653

Leonardtown, Maryland 20650

RE: Notice of Important Changes to Law re: Critical Area Variances

Dear Board Chair:

This letter advises you of important changes to the law governing your authority to grant
“after-the fact” variances to the Critical Area program. Effective July 1, 2008, Chapter 119 of the
2008 Laws of Maryland prohibits a local government from issuing a variance, permit, or special
exception to legalize a development activity conducted in violation of the Critical Area law,
unless certain conditions precedent have been fully met. Accordingly, no “after the fact”
Critical Area variance may be issued by a local government from this day forward, unless
full compliance with Chapter 119 has been achieved. See Layton v. Howard County Board of
Appeals, 399 Md. 36 (2007), where the Court of Appeals held that in land use and zoning cases,
the case is governed by “the law as it exists at the time the case is before us.”

Chapter 119 of the 2008 Laws of Maryland applies directly to, and must be applied by,
all local jurisdictions, including zoning boards, regardless of whether local ordinances, codes, or
practices have been amended. Effective July 1, 2008, the law prohibits the Board from granting
any Critical Area variance, permit, or special exception for an “after-the fact” development
project without proof that the applicant has fully paid all fines and performed all mitigation
required for the violation. For your information and assistance, this Office has prepared the
following summary of the provisions of Chapter 119 relevant to variances.

L A development activity commenced without a required permit, approval, special
exception, or variance is a violation of Code, Natural Resources Article Title 8
subtitle 18 (“Critical Area law™). Ch. 119, 2008 Laws at 750.

1804 West Street, Suite 100
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L Notwithstanding any provision in a local law or ordinance, or the lack of a
provision in a local law or ordinance, all of the requirements of this subtitle (Title
8 Subtitle 18) shall apply to, and be applied by, a local jurisdiction as minimum
standards for its Critical Area Program. Ch. 119, 2008 Laws at 743. ‘

° Each violation of the Critical Area law constitutes a separate violation, and each
calendar day is a separate offense. Ch. 119, 2008 Laws at 747.

L4 A local jurisdiction may not accept an application for a variance to legalize a
~ violation, including an unpermitted structure or development activity, unless the
jurisdiction has first issued a notice of violation, including assessment of a
penalty. Ch. 119, 2008 Laws at 750.

® A local jurisdiction may not grant a variance for an unpermitted development
activity unless the person seeking the variance has fully paid all penalties imposed
by the local government; has prepared (and the local jurisdiction has approved) a
mitigation or restoration plan; and has performed the mitigation required for the
violation. Ch. 119, 2008 Laws at 748.

® Satisfaction of all fines and penalties, and performance of mitigation “shall be a
condition precedent to the issuance of any permit, approval, variance, or special
exception for the affected property.” Ch. 119, 2008 Laws at 747.

As of July 1, 2008, the prohibition on granting an “after the fact” variance without
full satisfaction of the conditions precedent applies to all pending applications for “after the ‘
fact” variances regardless of when the application was accepted, when the hearing was
held, or when the development activity occurred.

This letter is not a formal Opinion of the Attorney General, nor does this summary
purport to include all provisions of the 2008 Law which may affect your practice and procedures.
However, it is the view of this Office that any “after the fact” variance issued after July 1, 2008,
without proof of full satisfaction of fines and mitigation for the violation, is of no legal effect.

Sincerely,

MMM ne € Droe

Marianne E. Dise
Assistant Attorney General
Principal Counsel
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July 2, 2008

Prince George’s County Board of Appeals
County Administration Building
Upper Marlboro, Maryland 20772

RE: Notice of Important Changes to Law re: Critical Area Variances

Dear Board Chair:

This letter advises you of important changes to the law governing your authority to grant
“after-the fact” variances to the Critical Area program. Effective July 1, 2008, Chapter 119 of the
2008 Laws of Maryland prohibits a local government from issuing a variance, permit, or special
exception to legalize a development activity conducted in violation of the Critical Area law,
unless certain conditions precedent have been fully met. Accordingly, no “after the fact”
Critical Area variance may be issued by a local government from this day forward, unless
full compliance with Chapter 119 has been achieved. See Layton v. Howard County Board of
Appeals, 399 Md. 36 (2007), where the Court of Appeals held that in land use and zoning cases,
the case is governed by “the law as it exists at the time the case is before us.”

Chapter 119 of the 2008 Laws of Maryland applies directly to, and must be applied by,
all local junisdictions, including zoning boards, regardless of whether local ordinances, codes, or
practices have been amended. Effective July 1, 2008, the law prohibits the Board from granting
any Critical Area variance, permit, or special exception for an “after-the fact” development
project without proof that the applicant has fully paid all fines and performed all mitigation
required for the violation. For your information and assistance, this Office has prepared the
following summary of the provisions of Chapter 119 relevant to variances.

o A development activity commenced without a required permit, approval, special

exception, or variance is a violation of Code, Natural Resources Article Title 8
subtitle 18 (“Critical Area law”). Ch. 119, 2008 Laws at 750.
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Notwithstanding any provision in a local law or ordinance, or the lack of a
provision in a local law or ordinance, all of the requirements of this subtitle (Title
8 Subtitle 18) shall apply to, and be applied by, a local jurisdiction as minimum
standards for its Critical Area Program. Ch. 119, 2008 Laws at 743. ‘

Each violation of the Critical Area law constitutes a separate violation, and each
calendar day is a separate offense. Ch. 119, 2008 Laws at 747.

A local jurisdiction may not accept an application for a variance to legalize a
violation, including an unpermitted structure or development activity, unless the
jurisdiction has first issued a notice of violation, including assessment of a
penalty. Ch. 119, 2008 Laws at 750.

A local jurisdiction may not grant a variance for an unpermitted development
activity unless the person seeking the variance has fully paid all penalties imposed
by the local government; has prepared (and the local jurisdiction has approved) a

mitigation or restoration plan; and has performed the mitigation required for the
violation. Ch. 119, 2008 Laws at 748.

Satisfaction of all fines and penalties, and performance of mitigation “shall be a
condition precedent to the issuance of any permit, approval, variance, or special
exception for the affected property.” Ch. 119, 2008 Laws at 747.

As of July 1, 2008, the prohibition on granting an “after the fact” variance without

full satisfaction of the conditions precedent applies to all pending applications for “after the .
fact” variances regardless of when the application was accepted, when the hearing was
held, or when the development activity occurred.

This letter is not a formal Opinion of the Attorney General, nor does this summary
purport to include all provisions of the 2008 Law which may affect your practice and procedures.
However, it is the view of this Office that any “after the fact” variance issued after July 1, 2008,
without proof of full satisfaction of fines and mitigation for the violation, is of no legal effect.

Sincerely,

MM g € Droe

Marianne E. Dise
Assistant Attorney General
Principal Counsel
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Assistant Attorney General
KATHERINE WINER] I Principal Counsel
Chief Deputy Attorney General ‘
SAUNDRA K. CANIDO

Assistant Attorney General

JOIN B. HOWARD. JR.
Deputy Attorney General

STATE OF MARYLAND
OFFICE OF THE ATTORNEY GENERAL

CRITICAL AREA COMMISSION FOR THE
CHESAPEAKE AND ATLANTIC COASTAL BAYS

FAXNO. (410)974-5338 WRITER’S DIRECT DIAL NO. (410) 260-3466
mdisct oag.state.md.us

July 3, 2008

Timothy Henderson, Esquire
Rich and Henderson, P.C.

51 Franklin Street, Suite 300
Annapolis, Maryland 21404

ATTENTION: Daniella Einik

RE: Your Public Information Act Request of June 11,2008

Dear Ms. Einik:

Pursuant to your letter of June 11, 2008, enclosed are copies of the documents you
requested. These documents were selected by you, during your examination of the Critical Area
Commission’s files, which were made available for your inspection in accordance with the
requirements of the Maryland Public Information Act. The files were made available in response

to your June 11" request, as subsequently modified by e-mails from you to me. Payment should
be remitted as per the enclosed invoice.

If I may be of further assistance, please contact me.

Sincerely,

Marianne E. Dise
Principal Counsel

Enclosures

1804 West Street, Suite 100
Annapolis. Maryland 21401
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STATE OF MARYLAND
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CHESAPEAKE AND ATLANTIC COASTAL BAYS

FAXNO. (410)974-5338 WRITLR’S DIRECT DIAL NO. (410) 260-3466
mdisc(@ oag.statc.md.us

July 3, 2008

Warren K. Rich, Esquire
Rich and Henderson, P.C.

51 Franklin Street, Suite 300
Annapolis, Maryland 21404

RE: County Comm'’rs of Queen Anne’s County v. Kent Island, LLC

Dear Warren:

The enclosed communication from the Queen Anne’s County Commissioners made its
way to my office (via the main AG’s office in Baltimore). Iassume that it was intended for you.

Sincerely,

' Z‘; Ly {}3' R
Marianne E. Dise
Principal Counsel

Enclosure

1804 West Street. Suite 100
Annapolis. Marvland 21401







BOARD OF COUNTY COMMISSIONERS

The Liberty Building
Queen 107 North Liberty Street

}lnne ’S Centreville, MD 21617

County Telephone: (410) 758-4098
Fax: (410) 758-1170

e-mail: gacc@gac.org

County Commissioners:

Eric S. Wargotz, M.D., Commission President
Courtney M. Billups, District 1 0
Paul L. Gunther, District 2 CmmwAwmmnmwn~MMHiBmdmmﬁt

Gene M. Ransom 111, District 3 Executive Assistant 10 County Commissioners: Margie A. Houck
Carol R. Fordonski, District 4

May 6, 2008

Warren K. Rich, Esquire

Rich & Henderson, P.C.

51 Franklin Street, Suite 300

P.O. Box 589

Annapolis, Maryland 21404

Re: County Commissioners of

Queen Anne's County, et al.
v. Kent Island, LLC

Dear Mr. Rich:

We have reviewed and discussed the offer of settlement outlined
in your letter of April 7, 2008. We cannot agree to the proposed
terms of settlement.

If your client would be interested either in a business park
concept or a mixed use of limited commercial with a residential
component of 100 units or less, we would be more than happy to
continue settlement discussions, however, we feel further high density
residential development (even with the proposed reduction to 199
units) is not in the best interests of the Kent Island area and the
citizens of Queen Anne's County.

Thank you for your efforts in attempting to resolve this matter.
Please let us know if either of the concepts mentioned above would
warrant further discussion.

THE COUNTY COMMISSIONERS OF
QUEEN ANNE'S COUNTY

_i«-g] ;gﬂ

Mg

Eric 8. Wargofzi
y, -

Carol R. Fordonski
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July 8, 2008

Ms. Suzanne Schappert

Anne Arundel County

Office of Planning and Zoning
2664 Riva Road, MS 6301
Annapolis, MD 21401

Re:  2008-0057-V — Abbott, Dennis

Dear Ms. Schappert:

‘ On June 18, 2008, we received notice that the above-referenced case has been appealed and that
a hearing is being held on July 31, 2008 before the County Board of Appeals. While it was
unclear from the original submission that this was an after-the-fact variance request, please note
the following in light of this new information.

The 2008 changes to the Critical Area law, which took effect July 1, 2008 require that before a
local jurisdiction approves a variance for after-the-fact activities, the person seeking that
variance has (1) fully paid all administrative, civil, and criminal penalties regarding the violation,
(2) prepared a restoration or mitigation plan approved by the local jurisdiction, and (3)
performed the abatement measures in the approved restoration or mitigation plan. Per the
guidance provided by Commission Counsel as described in the attached letter, I do not believe
the Board of Appeals may grant this variance request at this time.

Variance Request for After-the-Fact Addition
While the Board may not grant the variance as requested, the 2008 legislative changes to the

Critical Area Law do not prevent the Board from hearing the case. As such, we provide the
following comments.

The applicant has requested a variance to allow a dwelling addition (covered deck) with less
Buffer and setbacks than required. In light of new information received regarding the
development history on this parcel, as well as the history of several past variance requests, it
does not appear that the applicant can meet the variance standards. This 19,600 square foot lot is
. designated as Limited Development Area (LDA) and is waterfront. It is currently improved with

TTY for the Deaf
Annapolis: (410) 974-2609 D.C. Metro: (301) 586-0450




Ms. Schappert
7/8/2008 .
Page: 2612

a dwelling unit, gravel driveway, shed, and slate patio. This applicant seeks a variance to retain
the approximately 400 square foot covered deck over the existing patio.

This office cannot support this variance request. The Hearing Officer’s report indicates that
there have been multiple variance requests for this property in the past. In addition, the
applicants applied for a similar variance previously and were denied by the Board of Appeals.
Subsequently, the applicants built the covered porch without permits, which this Board is now
hearing the request for. Given the existing development as well as the variance history on the
property, it is well established that reasonable and significant use of the property currently exists.
As such, the applicants do not meet the strict standard of unwarranted hardship. The County and
State law provide that in order to grant a variance, the applicant must meet and satisfy each and
every variance standard. Since the applicant has not met all of the variance standards, the
variance should be denied, and the covered deck should be removed. In conjunction with the
removal of the deck, the site should be restored and stabilized with native plantings.

Thank you for the opportunity to comment. Please include this letter in your file and submit it as
part of the record for variance. Please notify the Commission of the decision made in this case.

Sincerely,
) Ll

Julie Roberts
Natural Resources Planner

cc: AA 50-08

enclosure
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July 2, 2008

Anne Arundel County Board of Appeals
Arundel Center
Annapolis, Maryland

RE: Notice of Important Changes to Law re: Critical Area Variances

Dear Board Chair:

This letter advises you of important changes to the law governing your authority to grant
“after-the fact” variances to the Critical Area program. Effective July 1, 2008, Chapter 119 of the
2008 Laws of Maryland prohibits a local government from issuing a variance, permit, or special
exception to legalize a development activity conducted in violation of the Critical Area law,
unless certain conditions precedent have been fully met. Accordingly, no “after the fact”
Critical Area variance may be issued by a local government from this day forward, unless
full compliance with Chapter 119 has been achieved. See Layion v. Howard County Board of
Appeals, 399 Md. 36 (2007), where the Court of Appeals held that in land use and zoning cases,
the case is governed by “the law as it exists at the time the case is before us.”

Chapter 119 of the 2008 Laws of Maryland applies directly to, and must be applied by,
all local jurisdictions, including zoning boards, regardless of whether local ordinances, codes, or
practices have been amended. Effective July 1, 2008, the law prohibits the Board from granting
any Critical Area variance, permit, or special exception for an “after-the fact” development
project without proof that the applicant has fully paid all fines and performed all mitigation
required for the violation. For your information and assistance, this Office has prepared the
following summary of the provisions of Chapter 119 relevant to variances.

° A development activity commenced without a required permit, approval, special
exception, or variance is a violation of Code, Natural Resources Article Title 8
subtitle 18 (“Critical Area law™). Ch. 119, 2008 Laws at 750.

1804 West Street, Suite 100
Annapolis, Maryland 21401



° Notwithstanding any provision in a local law or ordinance, or the lack of a
provision in a local law or ordinance, all of the requirements of this subtitle (Title
8 Subtitle 18) shall apply to, and be applied by, a local jurisdiction as minimum
standards for its Critical Area Program. Ch. 119, 2008 Laws at 743.

° Each violation of the Critical Area law constitutes a separate violation, and each
calendar day is a separate offense. Ch. 119, 2008 Laws at 747.

L A local jurisdiction may not accept an application for a variance to legalize a
violation, including an unpermitted structure or development activity, unless the
jurisdiction has first issued a notice of violation, including assessment of a
penalty. Ch. 119, 2008 Laws at 750.

° A local jurisdiction may not grant a variance for an unpermitted development
activity unless the person seeking the variance has fully paid all penalties imposed
by the local government; has prepared (and the local jurisdiction has approved) a
mitigation or restoration plan; and has performed the mitigation required for the
violation. Ch. 119, 2008 Laws at 748.

® Satisfaction of all fines and penalties, and performance of mitigation “shall be a
~ condition precedent to the issuance of any permit, approval, variance, or special
exception for the affected property.” Ch. 119, 2008 Laws at 747.

As of July 1, 2008, the prohibition on granting an “after the fact” variance without
full satisfaction of the conditions precedent applies to all pending applications for “after the
fact” variances regardless of when the application was accepted, when the hearing was
held, or when the development activity occurred.

This letter is not a formal Opinion of the Attorney General, nor does this summary
purport to include all provisions of the 2008 Law which may affect your practice and procedures.
However, it is the view of this Office that any “after the fact” variance issued after July 1, 2008,
without proof of full satisfaction of fines and mitigation for the violation, is of no legal effect.

Sincerely,

MM bune € Droe

Marianne E. Dise
Assistant Attorney General
Principal Counsel
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July 8, 2008

Ms. Pam Cotter

Anne Arundel County

Office of Planning and Zoning
2664 Riva Road, MS 6301
Annapolis, MD 21401

Re:  2008-0201-V — Newby, Laurus
Dear Ms. Cotter,

Thank you for forwarding the above-referenced variance. The applicant has requested a variance
to perfect a patio constructed in the Buffer without proper permits. This site is 16,293 square
feet and 1s designated as Limited Development Area (LDA). It is currently improved with a
dwelling unit and gravel driveway. This lot is mapped as a Buffer Management Area (BMA).
This applicant seeks a variance to retain the approximately 503 square foot patio. It does not

appear that prior to the construction of this patio that there was any egress to the waterward side
of the dwelling.

The 2008 changes to the Critical Area law, which took effect J uly 1, 2008 require that before a
local jurisdiction approves a variance for after-the-fact activities, the person seeking that
variance has (1) fully paid all administrative, civil, and criminal penalties regarding the violation,
(2) prepared a restoration or mitigation plan approved by the local jurisdiction, and (3)

performed the abatement measures in the approved restoration or mitigation plan. Per the

guidance provided by Commission Counsel as described in the attached letter, I do not believe
the Hearing Officer may grant this variance request at this time.

Variance Request for Afiter-the-Fact Patio

Provided that the applicant first satisfies requirements of the compliance process as stated above
in association with the existing violation, and provided that this lot is properly grandfathered, we
do not generally oppose a variance to retain the patio; however, it appears that there may be the
opportunity to minimize the size of the patio. After the applicant has provided mitigation in
conjunction with the violation aspect of this request, please note that additional mitigation must
be provided for the area of the patio if it is granted a variance to remain. It appears that the

TTY for the Deaf
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Ms. Cotter
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applicant has shown an area proposed for implementing 2:1 mitigation for the patio; However,
the southern area indicated for 500 square feet of mitigation appears to already be forested. In
conjunction with an approved variance, the applicant must provide a plantings plan to the County
for review and approval for the total area of the mitigation on this lot.

Thank you for the opportunity to comment. Please include this letter in your file and submit it as
part of the record for variance. Please notify the Commission of the decision made in this case.

Sincerely,

Julle Roberts
Natural Resources Planner

cc: AA 344-08

enclosure
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July 2, 2008

Anne Arundel County Board of Appeals
Arundel Center
Annapolis, Maryland

RE: Notice of Important Changes to Law re: Critical Area Variances

Dear Board Chair:

This letter advises you of important changes to the law governing your authority to grant
“after-the fact” variances to the Critical Area program. Effective July 1, 2008, Chapter 119 of the
2008 Laws of Maryland prohibits a local government from issuing a variance, permit, or special
exception to legalize a development activity conducted in violation of the Critical Area law,
unless certain conditions precedent have been fully met. Accordingly, no “after the fact”
Critical Area variance may be issued by a local government from this day forward, unless
full compliance with Chapter 119 has been achieved. See Laytonv. Howard County Board of
Appeals, 399 Md. 36 (2007), where the Court of Appeals held that in land use and zoning cases,
the case is governed by “the law as it exists at the time the case is before us.”

Chapter 119 of the 2008 Laws of Maryland applies directly to, and must be applied by,
all local jurisdictions, including zoning boards, regardless of whether local ordinances, codes, or
practices have been amended. Effective July 1, 2008, the law prohibits the Board from granting
any Critical Area variance, permit, or special exception for an “after-the fact” development
project without proof that the applicant has fully paid all fines and performed all mitigation
required for the violation. For your information and assistance, this Office has prepared the
following summary of the provisions of Chapter 119 relevant to variances.

o A development activity commenced without a required permit, approval, special

exception, or variance is a violation of Code, Natural Resources Article Title §
subtitle 18 (“Critical Area law™). Ch. 119, 2008 Laws at 750.

1804 West Street, Suite 100
Annapolis, Maryland 21401




Notwithstanding any provision in a local law or ordinance. or the lack of a
provision in a local law or ordinance, all of the requirements of this subtitle (Title
8 Subtitle 18) shall apply to, and be applied by, a local jurisdiction as minimum
standards for its Critical Area Program. Ch. 119, 2008 Laws at 743.

Each violation of the Critical Area law constitutes a separate violation. and each
calendar day is a separate offense. Ch. 119, 2008 Laws at 747,

A local jurisdiction may not accept an application for a variance to legalize a
violation, including an unpermitted structure or development activity, unless the
jurisdiction has first issued a notice of violation, including assessment of a
penalty. Ch. 119, 2008 Laws at 750.

A local jurisdiction may not grant a variance for an unpermitted development
activity unless the person seeking the variance has fully paid all penalties imposed
by the local government; has prepared (and the local jurisdiction has approved) a
mitigation or restoration plan; and has performed the mitigation required for the
violation. Ch. 119, 2008 Laws at 748.

Satisfaction of all fines and penalties, and performance of mitigation “shall be a
condition precedent to the issuance of any permit, approval, variance, or special
exception for the affected property.” Ch. 119, 2008 Laws at 747.

As of July 1, 2008, the prohibition on granting an “after the fact” variance without
full satisfaction of the conditions precedent applies to all pending applications for “after the

fact” variances regardless of when the application was accepted, when the hearing was
held, or when the development activity occurred.

This letter is not a formal Opinion of the Attorney General, nor does this summary
purport to include all provisions of the 2008 Law which may affect your practice and procedures.
However, it is the view of this Office that any “after the fact” variance issued after July 1, 2008,
without proof of full satisfaction of fines and mitigation for the violation, is of no legal effect.

Sincerely,

MM e € Droe

Marianne E. Dise
Assistant Attorney General
Principal Counsel




DOUGLAS . GANSI IR
Attorney General MARIANNE E. DisE
Assistant Attorney General

KATIN-RINE WINIFRI L Principal Counscl

Chief Deputy Attorney General
SAUNDRA K. CANIDO

JOHUN B. TTowARD. JR. Assistant Attorney General

Deputy Attorney General

STATE OF MARYLAND
OFFICE OF THE ATTORNEY GENERAL

CRITICAL AREA COMMISSION FOR THE
CHESAPEAKE AND ATLANTIC COASTAL BAYS

FAXNO. (410)974-53238 WRITER'S DIRECT DIAL NO. (410) 260-3466
mdise(@ oag.state.md.us

July 10, 2008

HAND-DELIVERED

Bessie M. Decker, Clerk

Court of Appeals of Maryland

Robert C. Murphy Courts of Appeal Building
Annapolis, Maryland 21401

RE: Sara Caldes, et al., v. Elm Street Development, et al., No. 12, Sept. Term 2008

Dear Madam Clerk:

Enclosed for filing in the above-captioned case are twenty (20) copies of the Brief of
Amicus Curiae Critical Area Commission for the Chesapeake and Atlantic Coastal Bays. Two
copies of each brief have been mailed to each of the parties, including amicus, in this case.

Thank you for your kind assistance.

Sincerely,

- 1
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ALY O F
Marianne E. Dise
Principal Counsel

Copy to All Counsel

1804 West Street. Suite 100
Annapolis. Maryland 21401







DOUGEAS F. GANSIER

Attorney General MARIANNL E. DISI

Assistant Attorney General
KATHERINE WINEFRIE Principal Counsel
Chief Deputy Attorney General
SAUNDRA K. CANEDO

Jonn B. HOwARD, JR. Assistant Attorney General

Deputy Attorney General

STATE OF MARYLAND
OFFICE OF THE ATTORNEY GENERAL

CRITICAL AREA COMMISSION FOR THE
CHESAPEAKE AND ATLANTIC COASTAL BAYS

FAXNO. (410)974-5338 WRITER'S DIRECT DIAL NO. (410) 260-3466
mdiseloag.state.md.us

July 25, 2008

HAND-DELIVERED

Mr. Robert P. Duckworth, Clerk of the Court
Circuit Court for Anne Arundel County

7 Church Circle

Annapolis, Maryland 21401

Re:  Petition of Ray and Marianne Lokay, et al. For Judicial Review of a Decision of the
Critical Area Commission for the Chesapeake and Atlantic Coastal Bays
Case No C-08-132736

Dear Mr. Duckworth:

Enclosed please find for filing in the above-referenced case the State of Maryland Critical Area

Commission’s Response to Petition, Motion to Dismiss, Memorandum in Support of Motion, and
Proposed Order.

Very truly yours,

Nl ltanE Zmu
Marianne E. Dise

Assistant Attorney General
Enclosures

cc: C. Daniel Saunders, Esquire
Paul N. DeSantis, Esquire
Thomas N. Yeager, Esquire

1804 West Street. Suite 100
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IN THE CIRCUIT COURT OF MARYLAND

‘ FOR ANNE ARUNDEL COUNTY
PETITION OF
RAY AND MARIANNE LOKAY,
ET AL., p
FOR JUDICIAL REVIEW OF THE o
DECISION OF THE

CRITICAL AREA COMMISSION FOR
THE CHESAPEAKE AND ATLANTIC * Case No. C-08-132736
COASTAL BAYS,

RESPONSE TO PETITION FOR JUDICIAL REVIEW

party Respondent in this action.

Respectfully submitted,

. DOUGLASF. GANSLER,
ATTORNEY GENERAL OF MARYLAND

Whizane £ De’e

Marianne E. Dise

@M/M’W/{l"

aurldra K. Canedo
RN

Assistant Attorneys General

Critical Area Commission for the Chesapeake and
Atlantic Coastal Bays

1804 West Street, Suite 100

Annapolis, Maryland 21401

(410) 260-3466 (phone)

(410) 974-5338 (fax)

Dated: July 25, 2008 Attorneys for the State of Maryland, Critical Area
Commission for the Chesapeake and Atlantic Coastal

' Bays







IN THE CIRCUIT COURT OF MARYLAND
FOR ANNE ARUNDEL COUNTY

PETITION OF
RAY AND MARIANNE LOKAY,
ET AL.,,

FOR JUDICIAL REVIEW OF THE

DECISION OF THE

CRITICAL AREA COMMISSION FOR

THE CHESAPEAKE AND ATLANTIC Case No. C-08-132736
COASTAL BAYS

* * % % * * * *

MOTION TO DISMISS PETITION

Respondent State of Maryland Critical Area Commission for the Chesapeake and Atlantic

Coastal Bays (the “Critical Area Commission”), by its attorneys, Douglas F. Gansler, Attorney

General of Maryland, and Marianne E. Dise and Saundra K. Canedo, Assistant Attorneys General,

moves pursuant to Maryland Rule 2-322 to dismiss the Petition for Judicial Review, (“Petition”),

and states for cause:

2. The Critical Area statute (Code, Natural Resources Article §§8-1801 et seq.), does not
provide for administrative Judicial review of the decisions of the Commission. Accordingly, for the
reasons set forth in the accompanying Memorandum in Support of Motion to Dismiss, the

Commission’s decision is not subject to review under Rule 7-201 et seq.







WHEREFORE, the State of Maryland Critical Area Commission requests that the Court

‘ dismiss the Petition for failure to state a claim on which relief may be granted,

Respectfully Submitted,

DOUGLAS F, GANSLER
ATTORNEY GENERAL OF MARYLAND

A Ust B Dyer ¢

F

arianne E. Dise

Saundra K. Canedo

Assistant Attorneys General

Maryland Department of Natural Resources

Critical Area Commission

1804 West Street Suite 100

Annapolis, Maryland 21401

. (410) 260-3466

Fax: (410) 974-5338
Attorneys for State of Maryland Critical Areq
Commission for the Chesapeake and Atlantic
Coastal Bays

Dated: July 25, 2008







IN THE CIRCUIT COURT OF MARYLAND
FOR ANNE ARUNDEL COUNTY

PETITION OF

RAY AND MARIANNE LOKAY, ¥
ET AL,,

FOR JUDICIAL REVIEW OF THE %
DECISION OF THE

CRITICAL AREA COMMISSION FOR
THE CHESAPEAKE AND ATLANTIC * Case No. C-08-132736
COASTAL BAYS.

ORDER
The Court, having considered the State of Maryland, Critical Area Commission’s Motion To
Dismiss and Memorandum In Support Of Motion To Dismiss, together with any response thereto,
and having found that the Petition for Judicial Review fails to state a claim on which relief may be

granted, does, this _ day of , 2008,

ORDER that the Motion to Dismiss is hereby GRANTED and that the Petition is hereby

dismissed.

Judge, Circuit Court of Maryland
for Anne Arundel County

Copy to All Counsel







IN THE CIRCUIT COURT OF MARYLAND
FOR ANNE ARUNDEL COUNTY

PETITION OF
RAY AND MARIANNE LOKAY,
ET AL,,

FOR JUDICIAL REVIEW OF THE

DECISION OF THE

CRITICAL AREA COMMISSION FOR

THE CHESAPEAKE AND ATLANTIC Case No. C-08-132736
COASTAL BAYS,

* * *

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS

The State of Maryland, Department of Natural Resources, Critical Area Commission for the

Chesapeake and Atlantic Coastal Bays (the “Critical Area Commission”), by its attorneys, Douglas

F. Gansler, Attorney General of Maryland, and Marianne E. Dise and Saundra K. Canedo, Assistant
Attorneys General, files this Memorandum In Support of Motion to Dismiss.
ARGUMENT

1. The Critical Area Statute Does Not Provide For Judicial Review of Commission
Decisions Under Rule 7-201et seq.

Petitioner secks judicial review in the form of an administrative appeal under Maryland Rule
7-201 et seq. of the Critical Area Commission’s decision to approve with conditions a proposed
amendment to Kent County’s (“the County”) local Critical Area Program regarding the award of
growth allocation for the Drayton Manor property in the County. Pursuant to Maryland Rule 7-
201(a)(1), judicial review of an action of an administrative agency is permitted only where such

review is authorized by statute. See Bucktail, LLC v. County Council of Talbot County, 352 Md.
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530,541 (1999). Petitioner does not allege that the Critical Area Law authorizes judicial review of
the Commission’s action on a proposed local Critical Area program amendment. Indeed the Critical
Area Law does not authorize such review. Accordingly, and because judicial review of the
Commission’s action is not “authorized by statute,” judicial review under Rule 7-201 et seq. is not
available. Dozier v. Department of Human Resources, 164 Md. App. 526 (2005).

% Beeause The Critical Area Commission’s Aetion On the Proposed Kent County
Program Amendment for the Drayton Manor Property Was Not A Contested
Case Action, The Administrative Proeedures Aet Does Not Authorize Judieial
Review.

The Maryland Administrative Procedures Act (“APA”), Md. Code Ann,, State Gov’t § 10-
201 et seq., does not entitle Petitioner to judicial review under Rule 7-201 ef seq. The APA only
provides for judicial review of a final decision in a “contested case.” State Gov’t § 10-222(a). Ifa
proceeding before an administrative agency is not a contested case proceeding, as defined by State
Gov’t § 10-201(d), an agency action taken as a result of the proceeding is not subject to judicial
review in an action brought under Rule 7-201.

The Critical Area Commission’s proceedings on proposed amendments to local Critical Area
programs are not contested case proceedings. As the Court of Special Appeals recently stated, “The
Commission acts in a ‘quasi-legislative’ capacity when it reviews local critical area programs and
program amendments.”  Talbot County v. Town of Oxford, 177 Md. App. 480, 493 (2007), citing
Northv. Kent Island Limited Partnership, 106 Md. App. 92, 103 (1995) (for a proceeding to meet
the definition of “contested case,” the agency must provide trial type procedures). Indeed, the Court
of Special Appeal in North determined that nothing in the Critical Area Commission’s program

review or program amendment review procedures, as outlined in Code, Nat. Res. II § 8-1809,
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requires a contested case hearing. Id. The Court thus specifically held that “[t]he role of the
Commission is quasi-legislative and does not encompass a contested case hearing.” Id. Since the
Commission’s proceedings that reviewed, and ultimately approved with conditions, the proposed
Kent County Critical Area Program amendment for the Drayton Manor growth allocation were not
contested case proceedings, Petitioner does not have a right of judicial review under Maryland Rule
7-201 et seq.

As explained above, the action for which Petitioner seeks judicial review was the Critical
Area Commission’s legislative act of considering a request from Kent County to amend its local
Critical Area Program: specifically, the County requested approval to change the Critical Area map
designation for the Drayton Manor Property by awarding growth allocation. Under the Critical Area
Law, a locality may not amend its program without first receiving approval of the amendment from
the Critical Area Commission. Nat. Res. II § 8-1809(i). Once the Critical Area Commission accepts
for review a locality’s proposed program amendment, a Commission panel must hold a public
hearing on the proposed amendment and the full Commission must act upon the proposed
amendment within 130 days of accepting the proposal for review. Id. § 8-1909(o)(1).

Here, the Critical Area Commission accepted Kent County’s proposal to change its Critical
Area program regarding the Drayton Manor property, a panel of Commission members conducted
a public informational hearing, and the full Commission voted to approve the County’s request with
conditions. As set forth in North v. Kent Island and Talbot County v. Town of Oxford, id., the
Commission’s action on Kent County’s proposed Critical Area program amendment was a quasi-
legislative action, and not a quasi-judicial action. Accordingly, the Commission’s action is not

subject to judicial review under Rule 7-201.







. CONCLUSION
For the foregoing reasons and authorities, Respondent, Critical Area Commission’s Motion

To Dismiss the Petition for Judicial Review should be granted.

Respectfully Submitted,

DOUGLAS F. GANSLER
ATTORNEY GENERAL OF MARYLAND

(‘4%/(/([&4\41 /%/}w

Abdiadl G ey
Marianne E. Dise
Satmdra K. Canedo
Assistant Attorneys General
‘ Maryland Department of Natural Resources
Critical Area Commission
1804 West Street Suite 100
Annapolis, Maryland 21401
(410) 260-3466
Fax: (410) 974-5338
Attorneys for State of Maryland Critical Area
Commission for the Chesapeake and Atlantic
Coastal Bays

Dated: July 25, 2008







‘ CERTIFICATE OF SERVICE

I HEREBY CERTIFY THAT, on this ﬂ@day of July, 2008, I mailed a copy of the

foregoing Response to Petition, Motion to Dismiss, Memorandum, and proposed Order, first-
class U.S. malil, to:

Paul N. DeSantis, Esquire

Law Office of G. Macy Nelson

401 Washington Avenue, Suite 803
Towson, Maryland 21204

Attorney for Petitioners

C. Daniel Saunders, Esquire

P.O. Box 158

Chestertown, Maryland 21620

Attorney for Respondents Drayton Manor, LLC

Thomas N. Yeager, Esquire

203 Maple Avenue

Chestertown, Maryland 21620

Attorney for Kent County Commissioners

Marianne E. Dise







DOUGLAS F. GANSLER

Attorney General MARIANNE E. DISE

- Assistant Attorney General
KATHERINE WINFREI i - g Principal Counsel
Chief Deputy Attorney General \ { N N L
JouN B. HOWARD, JR. __ . ::,.-- Assistant Attorney General
Deputy Attorney General i

STATE OF MARYLAND
OFFICE OF THE ATTORNEY GENERAL

CRITICAL AREA COMMISSION FOR THE
CHESAPEAKE AND ATLANTIC COASTAL BAYS

WRITER'S DIRECT DIAL NO. (410) 260-3466

, 0)974-5338
A N mdisc@oag.state.md.us

August 18, 2008

Robert J. Fuoco, Esquire
105 Padfield Boulevard
Glen Burnie, Maryland 21061

RE: McKeldin case, Anne Arundel Board of Appeals No. BA 16-08V

Dear Bob:

This letter responds to your fax of August 14, 2008, in which you asked whether, in my
view, the Board of Appeals may resume the hearing of the above-captioned case on August 27,
2008. In light of the Consent Judgments entered into by your client, I believe that Anne Arundel
County has taken the necessary enforcement action to address the Critical Area violations as
cited in the Judgments. Accordingly, I believe that the provisions of Chapter 119 of the 2008
Laws of Maryland (as described in my letter of July 2, 2008 to the Board) have been satisfied,
and that the Board may proceed with the variance hearing.

If you have any further questions, please do not hesitate to contact me.

Sincerely,

J/JULAU L ane Drac_

Marianne E. Dise
Principal Counsel

cc: James Chance, Anne Arundel County Office of Law
' Kerrie Gallo

1804 West Street, Suite 100
Annapolis, Maryland 21401







DOUGLAS E. GANSLER
Attorney General MARIANNE E. DISE
Assistant Attorney General
KATHERINE WINFREE Principal Counsel
Chief Deputy Attorney General
SAUNDRA K. CANEDO

Assistant Attorney General

JOHN B. HOWARD, JR.
Deputy Attorney General

STATE OF MARYLAND
OFFICE OF THE ATTORNEY GENERAL
CRITICAL AREA COMMISSION FOR THE
CHESAPEAKE AND ATLANTIC COASTAL BAYS

FAX NO. (410) 974-5338 WRITER'S DIRECT DIAL NO. (410) 260-3466
mdise(@oag.state.md.us

August 19, 2008

Mrs. Kay Parris
7770 Swann Lane
Owings, Maryland 20736

RE: Mc Hale v. Parris, No. 00374, Sept. Term 2008, Court of Special Appeals

Dear Mrs. Parris:

As a supplement to the August 15, 2008 letter from Saundra Canedo to you, and pursuant
to Maryland Rule 8-501 (d), the Appellant proposes to include the following matters in the
record extract for the above-captioned case:

1. Complete Transcript of Testimony before Calvert County Board of Appeals, dated
August 2, 2007 (91 pages);

2. Applicant’s Exhibits 1, 2, and 3 before the Calvert County Board of Appeals (August
2,2007);

3. County Staff Exhibit 1 (August 2, 2007);

4, Letter from Kerrie Gallo, Critical Area Commission to Calvert County, dated
11/28/2006 (Critical Area Exhibit at August 2, 2007 hearing).

The above materials are supplemental to those identified in Ms. Canedo’s August 15, 2008 letter.
Please advise me if you desire any additional parts of the record to be included in the record
extract.

Sincerely,

'H.--'; a(-';f' f i & .f LA
Marianne E. Dise
Principal Counsel

1804 West Street, Suite 100
Annapolis, Maryland 21401







DouGLAS F. GANSLER

Attornev General MARIANNE E. DISE

Assistant Attorney General

KATHERINE WINFREE Prineipal Counsel

Chief Deputy Attorney General
SAUNDRA K. CANEDO
Assistant Attorney General

JOHN B. HOWARD, JR.
Deputy Attorney General

STATE OF MARYLAND
OFFICE OF THE ATTORNEY GENERAL

CRITICAL AREA COMMISSION FOR THE
CHESAPEAKE AND ATLANTIC COASTAL BAYS

FAX NO. (410) 974-5338 WRITER'S DIRECT DIAL NO. (410) 260-3466
mdise@oag.state.md. us

August 20, 2008

Mrs. H. Wm. Merritt
12211 Riverview Road
Silesia, Maryland 20744-6014

Dear Mrs. Merritt:

Thank you for your letter regarding the enforcement of our State’s environmental laws.
Attorney General Gansler is committed to the protection of our environment, and, since taking
office last year, he has pursued the vigorous enforcement of the State laws which preserve our
natural resources.

As you know, the Critical Area law is a keystone of the State’s environmental protection
program. In the 2008 Session of the General Assembly, the Critical Area law was significantly
strengthened, and we expect that the enforcement tools provided by the new legislation will
enable more uniform and certain enforcement of the law. As you know, the Critical Area
program is enforced primarily by the local jurisdictions (counties and towns), each of which
administers the Critical Area program for its own jurisdiction. Thus, it is important to stay in
contact with your local officials and to advise them of your concerns.

Thank you again for writing.
Sincerely,

/ﬂ{f‘r |I (M | ; Jfl -. P

Marianne E. Dise
Principal Counsel

cc: Hon. Margaret G. McHale

1804 West Street, Suite 100
Annapolis, Maryland 21401







IN THE MARYLAND CIRCUIT COURT
FOR ANNE ARUNDEL COUNTY

PETITION OF

THE CHESAPEAKE BAY FOUNDATION, INC.

FOR JUDICIAL REVIEW OF CIVIL ACTION No.
The Decision of the C-07-119778

ANNE ARUNDEL COUNTY BOARD OF APPEALS

IN THE CASE OF

* * * * * X X ¥ * * * *

DCW DUTCHSHIP ISLAND, LLC, Petitioner

STIPULATION FOR EXTENSION OF
TIME TO SUBMIT REPLY MEMORANDA

Pursuant to Md. Rule 7-207(c) the parties agree that the Reply Memoranda of the
Chair of the Critical Area Commission, the Chesapeake Bay Foundation, Inc, and the
Magothy River Association, Inc. shall be filed on or before September 26, 2008.

This Stipulation will require all reply memoranda to be filed at least ten (10) days
prior to the scheduled hearing date of October 6, 2008, also the subject of an unopposed
Motion before this Court requesting postponement until November 17, 2008, and is
therefore proper pursuant to Md. Rule 7-207(c).

Respectfully Submitted,

I\HJQ &L;'E"f-{fﬂ i :1_:-‘-@1_.#_‘___

Marianne Dise

Assistant Attorney General

Attorney for the Critical Area Commission
1804 West Street, Suite 100

Annapolis, Maryland 21401

(410) 260-3466

Dated: September ___, 2008






THIS STIPULATION CONSENTED
AND AGREED TO BY:

Jon A. Mueller

Director of Litigation
Chesapeake Bay Foundation, Inc.
6 Herndon Avenue

Annapolis, Maryland 21403

Ann Fligsten

Attorney for the Magothy River Association
1337 Kinloch Circle

Arnold, Maryland 21012

Robert J. Fuoco
105 Padfield Rd.
Glen Burnie, Maryland 21061

Warren Rich

Rich and Henderson, P.C.
P.O. Box 589

Annapolis, Maryland 21404

Sarah M. Iliff

Assistant County Attorney
Office of Law

2660 Riva Road, 4™ Floor
Annapolis, MD 21401







OFFICE OF THE ATTORNEY GENERAL
for the
Critical Area Commission for the Chesapeake and Atlantic Coastal Bays
1804 West Street, Suite 100

Annapolis, Maryland 21401
(410) 260-3466
(410) 974-5338 (Fax)

September 4, 2008

MEMORANDUM

TO: Gary Kuc 7z
FROM: Marianne E. Discﬂﬂ/M

RiE: Affidavit of Ren Serey — Gansler v. Bunting

Enclosed is the affidavit of the custodian of Critical Area Commission records. Thanks.







DOUGALS F. GANSLER, IN THE
ATTORNEY GENERAL OF THE
STATE OF MARYLAND,

CIRCUIT COURT
Plaintiff,

FOR
V. SOMERSET COUNTY

JOHN BUNTING, Case No. 19-C-08-012354

Defendant.
*

AFFIDAVIT OF REN SEREY

I, REN SEREY, being over 18 years of age and competent to testify to the matters and
facts set forth below, hereby swear and affirm that:

1. I am the Executive Director of the Critical Area Commission for the Chesapeake and

Atlantic Coastal Bays. As the Executive Director, I am the official custodian of the records of
the Commission.

2. The letter dated June 6, 2008, from Margaret G. McHale, Chair of the Critical Area
Commission, to Mr. Daniel Powell, County Administrator, Somerset County, attached to this
Affidavit as Exhibit A, is a true and accurate copy of the original document in the files of the
Critical Area Commission.

I solemnly affirm under penalty of perjury that the foregoing statements are true.

DATED: _7-4-0 8

"RENSEREY P =







IN THE CIRCUIT COURT OF MARYLAND FOR
ANNE ARUNDEL COUNTY

MARGARET G. Mc HALE, CASE NO. C-119778
Petitioner
V.
DCW DUTCHSHIP ISLAND LLC.,
Respondents *

*

REPLY MEMORANDUM OF PETITIONER MARGARET Mc HALE, CHAIR,
STATE OF MARYLAND CRITICAL AREA COMMISSION FOR THE
CHESAPEAKE AND ATLANTIC COASTAL BAYS

Margaret G. McHale, Chair, Critical Area Commission for the Chesapeake and Atlantic
Coastal Bays (“Critical Area Commission” or “Commission”), by her attorneys, Douglas F.
Gansler, Attorney General of Maryland, and Marianne E. Dise and Saundra K. Canedo, Assistant
Attorneys General, hereby respectfully submits this Memorandum pursuant to Maryland Rule 7-
207(a), in reply to the Memoranda of Anne Arundel County and DCW Dutchship Island, LLC
(collectively, “the Respondents™).

INTRODUCTION

Chapter 119 of the 2008 Laws of Maryland, effective on July 1, 2008', imposes new
requirements on applicants for “after the fact” Critical Area variances (i.e., a variance to legalize
development activity performed in violation of the Critical Area program). The 2008 Law
prohibits a Board of Appeals from issuing an “after the fact” Critical Area variance unless the

local jurisdiction has completed its enforcement action for the violation, and unless the applicant

" All citations to Chapter 119 of the 2008 Laws of Maryland are to the official version of
the Laws of Maryland, attached to this Memorandum as Exhibit 1.
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has first performed mitigation for the violation to abate the impacts to the natural resources
caused by the unlawful development activity. 2008 Laws of Maryland at 748. As of July 1,
2008, the prohibition on granting an “after the fact” variance without full satisfaction of the
conditions precedent applies to all cases involving “after the fact” variances, regardless of when
the hearing was held, or when the development activity occurred. In land use and zoning cases,
the Court of Appeals has ruled that courts must consider the case “based upon the law as it exists
at the time the case is before us.” Layton v. Howard County Board of Appeals, 399 Md. 36, 922
A.2d 576, 589 (2007). The question before this Court is purely one of law — and Chapter 119 of
the 2008 Laws of Maryland requires reversal of the Decision of the Anne Arundel County Board
of Appeals.

ARGUMENT

CHAPTER 119 OF THE 2008 LAWS OF MARYLAND REQUIRES REVERSAL OF
THE BOARD OF APPEALS’ GRANT OF AFTER-THE-FACT VARIANCES.

A. The Critical Area Law Requires Payment Of A Fine And Performance Of
Mitigation For Violations As A Condition Precedent To The Issuance Of An
After-the-Fact Variance.

In its 2008 Session, recognizing the “ongoing, accelerating decline of the State’s water
quality resources and the loss of valuable shoreline areas,” the General Assembly enacted the
first comprehensive overhaul of the Critical Area Law in twenty-four years. Preamble to Chapter
119, 2008 Laws of Maryland at 728. The “significant improvements” to the Law, including
“the institution of more meaningful enforcement mechanisms,” became effective on July 1, 2008.
2008 Laws of Maryland at 728, 772. Among the most important substantive changes wrought by
Chapter 119 was an absolute prohibition on the issuance of a variance to legalize, “after-the

fact,” a violation of the Critical Area Program unless two conditions precedent have been met:




(1) the local government has taken enforcement action, including assessment and collection of a
monetary penalty; and (2) the applicant for the variance has prepared a restoration or mitigation
planting plan for the impacts to natural resources, and has implemented the plan. Ch. 119, 2008
Laws at 748-750.

In the case before this Court, Respondents readily acknowledge that DCW Dutchship and
its owner, Daryl Wagner (collectively “DCWD”), constructed a house, lighthouse, pool, and
other impervious surfaces on Little Island, in the Critical Area Buffer, without obtaining any
permits or variances. > The Anne Arundel County Board of Appeals (“Board”) granted after-the-
fact variances for the illegally-constructed house, lighthouse, and additional impervious
structures to remain in the 100-foot Critical Area Buffer, even while recognizing that “Mr.
Wagner openly and knowingly violated the laws” by building without the required County
approvals. Board Opinion (“Mem. Op.”) at 19. It is undisputed that DCWD has neither paid a
fine, nor performed abatement and mitigation for the impacts to the natural resources on Little
Island.

Under Chapter 119 of the 2008 Laws, satisfaction of all fines and performance of
mitigation for the violations of the Critical Area Law “shall be a condition precedent to the
issuance of any permit, approval, variance, or special exception for the affected property.” 2008
Laws of Maryland at 747. Because DCWD has not satisfied the requirements of Chapter 119,
any after-the fact variance purporting to legalize the violations is null and void. “In land use
and zoning cases, the law shall be applied as it is in effect at the time of argument.” Layton v.
Howard County Board of Appeals, 399 Md. 36, 922 A.2d 576, 593 (2007).

In reviewing the Board’s grant of variances to DCWD, this Court owes no deference to a

decision that is based on an error of law. Ad+ Soil, Inc. v. County Comm’rs of Queen Anne’s

2County Memorandum of Law at 2, 6, 7, 28; DCW Memorandum of Law at 6, 7.
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County, 307 Md. 307, 338 (1986). Although the Anne Arundel Board decided the instant case
under the law in effect in 2006, this Court must conduct judicial review of the Board’s decision
under the law in effect as of today. That is, the Court must retrospectively apply the changed
Critical Area Law, and, under that changed Law, the variances cannot be affirmed. Because
Chapter 119 imposes requirements that neither DCWD nor the Board has met, the variances are
void as a matter of law and accordingly, the Board’s Decision must be reversed.

Chapter 119 made dramatic and substantive changes to the Critical Area law, and in
particular, to the law governing Critical Area violations and variances. Moreover, the General
Assembly required all local Critical Area jurisdictions to apply the provisions of State law,
“[n]otwithstanding any provision in a local law or ordinance, or the lack of a provision in a local
law or ordinance.” 2008 Laws at 743. Thus, “all of the requirements of this subtitle [subtitle 18,
Title 8, Natural Resources Article] shall apply to, and be applied by, a local jurisdiction as
minimum standards” of its Critical Area Program. 2008 Laws at 743. As of July 1, 2008, Anne
Arundel County and all other Critical Area counties and municipalities were obligated to apply
the State standards set forth in Chapter 119 to lands and development activities in the entire
Critical Area.

The General Assembly foreclosed any debate about what constitutes a “violation” of the
Critical Area Law: “A development activity commenced without a required permit, approval,
variance, or special exception is a violation of this subtitle.” 2008 Laws at 750. In the case
before this Court, there is no question about whether the clearing, grading, and construction
activities conducted by DCWD on Little Island were, and are, “violations” of the Critical Area
law. Even the Board of Appeals acknowledged this fact. Mem. Op. at 19, 38. What has
changed is that the General Assembly put an end to the perceived incentive to “build now and
ask forgiveness later” — i.e., to forego the normal process of seeking permits/variances before

development, while counting on the local Boards of Appeal to forgive the transgression by
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awarding “after the fact” variances. Often, the person who first violated the Law escaped
“punishment” completely, because, by obtaining a variance, the violator had “legalized” his
activity. Fines, mitigation, and other enforcement actions either were never initiated, or were
abandoned after the property owner obtained his variance. This, the Legislature decided, had to
stop.

Effective July 1, 2008, a local jurisdiction “may not accept an application for a variance
to legalize a violation of this subtitle [Nat. Res. Title 8, Subtitle 18] including an unpermitted
structure or development activity, unless the local jurisdiction first issues a notice of violation,
including assessment of an administrative or civil penalty, for the violation.” 2008 Laws at 750.
Each person, including contractors, property owners, “or any other person who committed,
assisted, authorized, or participated in the violation” is subject to fines of up to $10,000 per
offense, per day. 2008 Laws at 746.° Only after enforcement action has occurred, may the local
jurisdiction accept an application for an “after the fact” variance. Although an after-the-fact
varlance application may be processed while enforcement action is pending, the local
jurisdiction may not issue any approval, including a permit, variance, or special exception,
unless the person seeking the approval has:

fully paid all administrative, civil, and criminal penalties imposed

under paragraph (1)(II)15 of this subsection;

prepared a restoration or mitigation plan, approved by the local jurisdiction, to
abate impacts to water quality or natural resources as a result of the violation; and
performed the abatement measures in the approved plan in accordance with the
critical area program.

? “Each violation of this subtitle or of a regulation, rule, order, program, or other
requirement adopted under the authority of this subtitle constitutes a separate offense;
Each calendar day that a violation continues constitutes a separate offense;
For each offense, a person shall be subject to separate fines, orders, sanctions, and
other penalties. ...” Ch. 119, 2008 Laws at 747.




2008 Laws at 748.

Thus, in order for this Court to affirm the variances issued to DCWD, the applicant
would have had to satisfy its mitigation obligation for the Critical Area violations admittedly
committed on Little Island. The 2008 Law expressly makes “satisfaction of all conditions
specified [as quoted immediately above] a condition precedent to the issuance of any permit,
approval, variance, or special exception for the affected property.” 2008 Laws at 747 (italics
added). Thus, only affer enforcement action is taken, the violation is abated, and mitigation
planting is completed, may a permit, approval, or variance be issued.

The Anne Arundel Board of Appeals stated that “decisions regarding punishment are not
within the purview of this Board of Appeals.” Mem. Op. at 6-7. Inthe 2008 Session, the
General Assembly addressed that issue, and made emphatic, definite, and mandatory “decisions
regarding punishment” for Critical Area violations. As of July 1, 2008, all violations of the
Critical Area law must be treated as violations, and abated, before a Board of Appeals may grant
a variance to the violator/applicant. As set forth more fully below, the provisions of the 2008
Law, including provisions affecting enforcement and variances, apply to all pending cases,
regardless of when the development activity occurred, or when the variance case was heard by
the Board. Because enforcement action against DCWD was not completed, and DCWD neither
abated its ongoing violations, nor performed mitigation planting, the variances cannot be
affirmed.

B. The 2008 Law Applies To This Case, And Requires This Court To Reverse
The Decision Of The Board Of Appeals.

Addressing, “in a land use or zoning context,” the question of “the retrospective
applicability of a related statutory law which is amended during the course of litigation,” the

Court of Appeals held in 2007 that the new law must be retrospectively applied. Layton v.



Howard County Board of Appeals, 399 Md. 36, 922 A.2d 576 (2007). This is true, regardless of
whether the new law works to the benefit of, or the detriment of, the person seeking application
of the new law. The Layton Court framed the issue as: “‘Whether one who challenges a decision
of a zoning board may have, as Petitioners here seek, (a) the benefit of a legislated change in the
basis of a decision of the zoning board and (b) demand application on judicial appeal of the ‘new
law’?°” 922 A.2d at 577. The Court answered both questions in the affirmative.

In Layton, the Petitioners operated an animal sanctuary for monkeys and other primates,
and a wildlife rehabilitation center. They applied for a special exception for the primate
sanctuary, but the Howard County Board of Appeals denied the special exception, finding that a
primate sanctuary was not a permitted use under the County Code and Zoning Regulations. The
operators appealed, but prior to the hearing in circuit court, the County amended the pertinent
provisions of the Code to define an “animal sanctuary” for wild or exotic animals, and to provide
an exemption from County permits for an “animal sanctuary” that meets all state and federal
licensing and permitting requirements. 922 A.2d at 581. The circuit court rejected the argument
that the county code amendment should be retrospectively applied to the special exception
application, so that the primate sanctuary would effectively be exempt from regulation. The
Court of Special Appeals affirmed the circuit court, holding that the amendment to the county
zoning law operated only prospectively. 171 Md. App. 137 (2006). The Court of Appeals
reversed.

In reversing the Court of Special Appeals, the Court of Appeals framed the question as
“purely one of law- whether the Circuit Court should have retrospectively applied (or remanded
the case for the Board to consider) the changed Code.” Layton, 922 A.2d at 584. Ever since
Yorkdale Corp. v. Powell, the Court of Appeals has maintained, for land use and zoning cases,
an exception to the general rule that statutes are presumed to operated prospectively. Yorkdale,

237 Md. 121, 205 A.2d 269 (1964), discussed in Layton, 922 A. 2d at 585. The Layton Court
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explained that, “Yorkdale, as an exception to the general rule, provides for the retrospective
application of changes to statutes that impact land use issues made during the course of litigation
in land use and zoning cases.” Layton, id. Even if the “new law” requires reversal of a
‘judgment rightful when rendered by the court below’, an appellate court is bound to decide a
case according to existing laws. Layton, at 586, quoting Woman's Club v. State Tax Commr,
195 Md. 16, 19 (1950).

In land use and zoning matters, application of the changed statute is required, even for an
applicant who has been successful before the zoning authorities, as long as the applicant has not
acquired a vested right. In the case before this Court, DCWD has not obtained a ‘vested right’ to
its after-the-fact variances.

In instances where there is ongoing litigation, there is no different
‘rule of vested right’ for special exceptions and the like. Until all
necessary approvals, including all final court approvals, are
obtained, nothing can vest or even begin to vest. Additionally,
even after final court approval is reached, additional actions must
sometimes be taken in order for rights to vest.

Powell v. Calvert County, 368 Md. 400, 407-408 (2002). In Powell, a landowner obtained a
special exception for outdoor storage of excavating materials. While the case was on appeal, the
applicable zoning ordinance was amended to disallow outdoor storage of excavating material.
On remand to the Zoning Board, the Board granted the landowner’s application for a second
time, applying the law as it existed at the time of the original application, and not applying the
new ordinance. On a second appeal, the Court of Appeals rejected the argument that the
landowner had established a vested right to the special exception under the former ordinance.
“*One who has been successful before the zoning authorities and the circuit court does not
acquire a vested or substantive right which may not be wiped out by legislation which takes

effect during the pendency in this Court of the appeal.”” Layton, 922 A. 2d at 595, quoting



Powell, 368 Md. at 413, and Yorkdale, 237 Md. at 126.
Elaborating on the rule set forth in Yorkdale, the Layton Court said:

[N]ot only does it [Yorkdale] stand for the proposition elucidated in Powell, that
approval pending ongoing litigation does not create a vested right, but also for the
rule that we reiterate today, that in the case of land use and zoning issues,
appellate courts generally are bound to apply the law (whatever its source) relating
to those issues as it exists at the time of their decision.

Layton, 922 A.2d at 596. The Court addressed the argument that Howard County’s Animal
Control law is not part of the zoning ordinance, and that accordingly the cases arising under
“zoning” law were not precedential. In rejecting that narrow reading of Yorkdale, the Court of

Appeals said:

The zoning law, however, impliedly incorporates those relevant provisions of the
Animal Control Law. The Animal Control Law was applied by the Board in
making its land use determination as to whether Frisky’s was entitled to a special
exception under the zoning ordinance. It was applied in a land use context.
Therefore, it was a determinative provision in a zoning context, and we will apply
it retrospectively under Yorkdale. On remand, the Board shall apply the current
law.

Layton, id.

In the present case, the Anne Arundel Board obviously applied the County’s and the
State’s Critical Area law throughout its decision. See, e.g. Mem. Op. at 30-42, containing
numerous citations to State and County Critical Area law. The Board’s decision as to whether
DCWD was entitled to a variance is a “land use or zoning decision.” Certainly, the Critical Area
Law and standards were “determinative” provisions in a “zoning context” in the Board’s
consideration and decision on DCWD’s variance application. Under the unequivocal direction of
Layton, this Court, in reviewing the Board of Appeals, must apply the provisions of Chapter 119
of the 2008 Laws of Maryland. Application of Chapter 119 mandates reversal of the Board’s

Decision.



CONCLUSION

The Critical Area Commission is charged by the General Assembly to ensure that local
governments’ Critical Area programs, including zoning boards’ granting of variance requests, are
implemented in a “consistent and uniform manner subject to State criteria and oversight.”
Annotated Code of Maryland, NR §8-1801(b)(2). The General Assembly strengthened the
Critical Area program in 2008, by enacting Chapter 119 of the 2008 Laws. For the reasons and
authorities cited in this Memorandum, Chair McHale maintains that Chapter 119 of the 2008

Laws of Maryland requires reversal of the Decision of the Board of Appeals.

Respectfully submitted,

DOUGLAS F. GANSLER,
ATTORNEY GENERAL OF MARYLAND

A . . .
~ JUAA L i gl - B’ZJ/L/

Marianne E. Dise

( ufuML(/zL“/(( Y, C&/)‘Ju' 1.
Saundra K. Canedo

Assistant Attorneys General

Critical Area Commission for the Chesapeake and
Atlantic Coastal Bays

1804 West Street, Ste. 100

Annapolis, MD 21401

(410) 260-3466

Dated: September 25, 2008
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Ch. 118 2008 Laws of Marviand Martin O’Malley, Governor

f December 31, 2008, with no further action required by th

2 i ¥ ; [¢)
(V)  THE STATE ADMINISTRATOR MAY NOT ALTER AN TIME Act shall be sbrogated and of no further force pnd effect.

REQUIREMENT RELATING TO VOTING OR POLLING PLACE PROCEDURES Oy
ELECTION DAY UNLESS AUTHORIZRD BY THE PROCLAMATHRN.

88@z /81,20

Approved by the Governor, April 17, 2008.

SELET

(3) APOLITICAL PARTY THAT HAS LOCAL GENTRAL COMMITTERS
SHALL MAEE A NOMINATION FUR A SPECIAL GENERAL ELECTION CALLER

UNDER THIS SUBSECTION AS FOLLDWSR:

CHAPTER 119

1) THE CENTRAL COB EES OF THE POLITICAL PARTY \SEERE. S
IN EACH OF THE COUNTIES INCLUDED IN THE DISTRICT OF THE CFFICE SHAL g (House Bill 1253) =

VOTE TO RECOMMEND A CANTNDATE.

AN ACT concerning
()  IF THE CENTRAL COMMITTERS IN EACH COUNTY THAT |5

INCLUDED IN THE DISTIUUT OF THE OFFKE RECOMMEND TUE SAME SR Chesapeake and Atlantic Coastal Bays Critical Area Protection Program—
CANDIDATE, THE STATE CENTRAL COMMITTER SIALL NOMINATE THAT - i Administrative and Enforcement Provisions
CANDIDATE, i ]
= y FOR the purpose of autherizing the Maryland Home Improvement Commission to
S T T S PR . %:mw.. nn”wu”mnnr suspend, or revoke mmﬂ: M.W.mwmmm m_z. FEM_.mwnc_c nc.n_u%“v ﬂmww
INCLUDED IN THF_DISTRICT OF THE OFFICE RECOMMEND _DIF certain legal terms nr requirements in the esapealtc ana Atlantic ast

Bays Critical Area; guihopizing the Home Builder Regi it to deay,
1 me builder's registration, or impose certain

i ith certain critical area

izing _the Department of Natural

end the leense of a licenzed tree expert for fail to

CANDIDATES, THE STATE CENTRAL COMMITTEE SHALL SHLECT ONFE_OF THE

CANDIDATES RECOMMENDED BY THE I.0CAL CENTRAL COMMITTRES AS
NOMINEE,

8711 complv with certain critical area legal terms and requirements: requiring the J.Ud
E - ; Critical Area Commission for the Chesapeake aud Atlantic Coastal Bays ta =
(a)  [At] IF THERE I8 A SPECIAL PRIMARY ELECTION, AT laast 20 gy TS notify the Maryland Home Improvement Commission eaoseets fasduze 2
before the special primary election, the State Roard shall certify to Lhe appropriate » ¢ ol the Home Builder Registration [init, or the Department of Nagural Reso s 3
lccal beards the name, nm,wamb.cm. and party affiliation of ench candidsts whe qualifica '3 ; on_the fajlure of certain contractars to comply with certain terms or N
to appear on the primary election balloL 5 . requireracnts in the Critical Atea; authorizing the Critical Area Commission o a
) odopt and amend certain segulations rezarding certain matiars: requiring the W
; (b) At least m.o days before the special general ¢lection, the State Board shall 38 o Critical Area Commission to adopt certair regulations; requiring that lucal m
certify ”o.nvo w_@..cv:.mnm local boarda the name, remidsnce, and party aifiliation of -3 i Cntical Area programs contain certain procedures, penalty provisioms, and -
each nominee who qualifies to appear en the genorsl slection bualloi, ocher elements; repealing g provision of law that allow: for -_the omission of qbw_
3 y E- certain runoff yprevemtion wmeasures on certain sites: requiring a Incal z
WE_OP 2. AND BE IT FURTHER EMACTED, That as 1o any coalld 7 4 jurisdiction to consider certain factors ip the determination of certain penalties:
da.nimmn this Act mu.a any other provisian of the Election Law Article, the provisions of 23 - requiring that the Critical Area Commission receive certain notice from a local
this Act shall prevail. : 5 jurisdiction within & certain time; establishing that certmin developmeat
7 A activities vialate certain provisions of law; prohibiting a local Jurisdiction from
mﬁnqﬂoz s b.zw BE IT FURTHER ENACTED, That this Act is an Emergency . ol i accepting certain applicatwons for a variance gr issuj tain_gu izations
measure, 18 necessary for the immediate preservation of the puhlic health or safety, g e - unless certain conditions are satisfied; requiring a local juriadiction to deny a
bas been passed by a yea and nay vote supporied by three—{fifihs of all the members. 58 gt variance and order certain actions nader certain circumstances, and authorizing
elected io each of the two Houses of the Ganaral Assambly, and shall take effact from L a local jurisdiction to gran! propased approval to a vanance under ceriain

the date it js enacted. It shall remain effective until December 31, 2008, and at tle end
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L. 115 2068 Laws of Maryland
cirenmsiances; reqiring -the—Gritionsi—Aran—Co i t-reviengortain-proposed

PREencS-epprevHi—andiacue-rorlein-desisians: specifying the applicability of
certain standards under certain circumatances; requiring the Critical Area
Commission ta consider certain factors when reviewing certain map
amendments oz refinements: prohibiting lot coverage in the bufier in excoss ofa
certain amount, except under certain circumstances; apecifying the applicability
of certain limitations to the extent of lot coverage, with certain exceptions aad
suibject to a certain coustruclivn; requiring the establishment of a cerfain buffar
in A certain ares, and allowing for certain reductions under certain
circumstances; requiring that certain erosion protections consist of
nonstructural shoreline stabilization measures, axcept under certain
circnmstances; sequisinetini-thoGritiost e o duBt v oaduond
rerdadioiions—dal o dion 2 - Skt orrroTr 1t et eortRin
Hetarmsination: zeyniding the Department of the Mpvironment to adopt certain
regulations ¢o inclnde & certain waiver process; authorizing a lacal authority to
obtain access and enter 3 certnin property far certain purposes and under
certain circumstances; Tequiring a local authority to take certain actions under
cetrain circumstances relatad to certain violations; authorizing the Chairman of
the Critical Area Commission to invoke certain ssnctions amdl remedies and
brng certain actions under cartain civcumstances: requinng that certain
cximinal prosecutions and suits for Gvil penalties be instituted within u cortain
tune; medifying the initial planning areas jor the detcrmination of the
Chesapeake Bay Critical Area and Atlantic Coastal Bayz Criticsl Area by the
use of a certain map; providing for the preparation, distribution, review,
refinement, formal adoption, and periodse update of s~certmin-map certain maps;
requining_the Deparyment of Natural Resources to notifv the Departmept of
Leeislative Services reparding the date of completion of a_certuin m apoing
poiect; elarifying the applicability of certain provisions of law; speafying
certain legislative findings; defining certain lerms; requiring certnin lacal
jyunisdictions %0 report v the Critical Aren Commission by a certain date

regarding certain procedures; prohibiting a-—ewsttin—constpgels certain
copstructions of this Act; making the effective date of a certain provision of this
Art subject. ¢0 a esrtain contingoncy; and generally relating to the Chesapeake

and Atlantic Coastal Bays Critics] Avea Protection Program.

P o

BY repealing and reenacting, without ameadments,

Articla — Business Regulation

Section 8-101(a)

Annotated Code of Maryland

(2004 Replacement Volume and 2007 Supplement)

BY repoaling and reenacting, with armendments,

Article ~ Business Regulation
Section 840342 4.5 -308(n). 8-101(g), and 8-311(a)
Aonnotated Code of Maryland

- 726 -

i Ch. 11¢
partin O’Mailey, Governor

(2004 Replacement Volume and 2007 Supplement)

BY adding to )
Article — Buziness Regulation
Section 8-606
Annoatated Code of Maryland
(2004 Replacement Volume and 2007 Supplement)

BY repealing and reenacting. with amendmenls,
Article — Natural Reiources
Hectign 5--421(a)

Annatarad Nads n{k!nglantf

(2005 Replasament Yolume sad 2007 Supplepscue)

BY repealing and reenacting, with amondments,
Articke — Natural Resources

i hrough (23), 83-1806,
; . B—1803e-5)-sheough-(18) 5_1802(2)(13) Chrous! 180
Sewo%fl—;g;)(i) and (b), 8-1808(c). {d), anl (e), 8-1805.1(c) and (e)(2)i).

£-1808.3, 8—1800ib>and (M) B-1809(0)(1), 8-1811(bX2), 8-1815(a). and

8-1815.1(b)
Annotated Code of Maryland
(2007 Replacement Volume)

BY repealing and reenacting, without amendments,
Article — Natural Resources
Sectron 8-1802(a)(1)
Annotated Code of Maryland
(2007 Replacement ¥olume)

BY adding to o
Article — INatural Resources
Section §-1802(aX15), 8-1808.1¢, and 8-1808.11
Annotated Code of Maryland
(2007 Replacement Volume)

Preamble

WHEREAS, Following extensive research and the issuance t:if a mp:)::t:i' t:::
United States Epvironmental Protection Agency tlm.t c_laa_rly :m:;shemuse .
alarming exteni of degradation of the Chnsapea‘kvc Bay, in ugmﬁcap P s
pmmine;t Iand usc and growth pattarns, t;:e S‘::]:l;;l i.-:u::eC;:;z:uzo; :inm;n i

i sreserve and restore water N vahu
:::18(;31;: (1)1::::3: :.and to accommmaodate inevitable gl:owth. and Ehz?afa slaf\n:} ale;‘;lil‘\:
concerns were addressed in 2002 when tha protections of the Critical : 4

were expanded to inctude the Atlantic Coastal Bays; and
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Ch. 119 2008 Lavws of Maryland.

[iu)] 2. mpeated unsatisfied arbitration awards in favoer of
copsumers againost the applicant or regisiersd home builder based on incomplete or
substandard work: or .

I 3. an uasatastied final judgment in iavor of 4 consumer:

[110}] {X) repeatedly engased in fraud, deception, misrepresentation,
or knowing omissjons of material facts related ome buildine contracts:

[(1n] X1) had a similar registration or license denied, suspended, ar
revoleed in another state or junisdiction: [or]

[12)) (X11) had tbe renewsl of a similar registration or lhicense depied
for anv cause other than fajlnre ay a renewal fee: OR

(XU1) IN THE CHESAPEAXE AND ATLANTIC COASTAL BAYS .
CRITICAL AREA, AS DEFINED UNDER 1802 OF THE NATURAL RESOURCES
A

]
RTICLE, FAILED TO COMPLY WETH:

1s THE TERMS OF A STATE OR _LOCAL PERMIT,
LICENSE, OR AFTROVAL: OR

2. ANY STATE OR LOCAL LAW, AN APPROVED PLAN,
OR OTHER LEGAL REQUIREMENT .

(] Te CriTicAal AREA COMMISSION FOR THE CHESAFEAKE
ANE ATLANTIC COASTAL HAYS, AS FSTARLISHED UNDER TITLE 8, SUBTETLE 138
OF THE NATURAL BESOURCES ARTICLE, SHALL NOTIFY THE UNIT OF ANY
APTLACANT OF REGISTRANT WHO FAILS TO COMFLY WITH ANY REQUIREMENT
UNDER PARAGRATH (1){X01]) OF TINS SUBSECTION,
B-101
() [rn Bhias Bidle the folloeng words have the meanings imlicated

{0 (I} “Hose mprovemont’ mosos:

(Y the mddition €0 or alteration, copversion, improvemant,
medemustion, remodieling, repair, or replacement of 8 boilding or part of o bulding
that is weed or designed to be used aa o residenca or dwelling place or n structurs
adjacent to that bailding; or

(i) an uuprovessest (o land adjascent lo the bulding

= T -

Maxtin O'Malley, Governor

) ‘{jome impmvement includes:

improvement, Or teplacemeat, on jand ad

) truetion, . ‘
P s Iter, fence, Sarase, Jandscaping, .

to the building, of a driveway, fall-out she

PIER, porch, or swimming pool;
ROSION CONTROL PROJECT, AS DE.

ii) A SHORE E
s RESOURCES ARTICLE, FOR A RESIDE

UNDER § 8-1001 OF THE NATURAL

PROPERTY;
yeplacement, in the builc

n. installation, or !
: an icemaker to €

ennnectio .
- al, or refrigerator with

~ of a diehwnsher. (ispos

Bl AGTE, e
exposed pousehotd plimbing lines:

in the buildipg or structure,

[Gii)]) (TV) installation,
awning, fire alarm, ot storm window, {a
work door on ndividual condomininm unitspae

nd}

lan)

“Hame imgprovemant” does not include:

) constructinn of a new home;

Gi) work dune W onmply with a guaraotee of completio

pew building project,
or ruphacement of an apple:

jon, installation, [ an |
(i) connection, nsta e bl i

existing exposed plumbing lines that requires alteration o

if che seller does not arrange to per

W o v, k in coanection with the install:

does not perforin directly nr indirectly any wor
application of the materials;

(v)  work don2on apattment buildings that contain four

single—family units; OB

(vi} work done on the commonly owned areas of condomis

8002/B81/.0
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2008 Laws of Maryland

L TiE T RM8 OF A STATE oR LOCAL_PERMIT,
LLQEN§E. Q[_(_AJQROVM,; OR

2, ANY STATE OR LOCAL 1AW, AN APPROVED PLAN,
OR OTHER LEGAL REQUIREMENT,

(2) THE CriTicaL AREA CoMmassion SHALL, _NOTIFY THE
DEL‘Q&IMENT OF _aANY TREE EXPERT WH FAILS TO_CoOMPLY WITH ANY

REQUIRRWENT UNDER PARAGRAPH Q) an OF‘Z:HIS SUBSECTION,
8-1801

\")  The General Assembly finds and declares that:

The Chesapeake and the Atantic Coastal Bays ang their
ral resources of great significance to the State and the na tion, AND
THEIR BEAUTY, THEIR ECOLOGICAL VALUE, AND THEIR ECONOMIC IMPACT ALL
REACH FAR BEYOND ANY ONE LOCAl, JURISDI CTION;

The shoreline and ajacent lands, PARTICULARLY THE BUFFER

5 . and sensitive part of this estuaripe 3ysiem,

¥ can have a pasticalarly immediate and adverse impact og waler
quality and natural babitats;

3) The capacity of these shoreling an
“ontinuing demands withoul furtlier degradation .
habitats is himated;

d adjacent Jands to withstand
0 waler quality and natwral

 Human aclivity is harmiul in (hese
development of nonwaler-depeadent stroetures or

suriaces] AN ENCREASE 1y LOT COVERAGE is presume
of this subtitle, be

immediate and a fon
thus it is pecess

shoreline areas, where the new
[the addition of impervious
d 1o be oonirary to the purpose
ause these activiting may cause adverge impacts, of both an
g~term nature, to the Chesapeake apd Atlantiz Coastal Bays, and
ary wherever posaible to maintain a buffer of at least 100 feot

e mean high water line of tidal wacers, tributary streams. and tidal
wetlands;

{3)  National atndjes have documeanted that the
productrvity of the waters of the Chesapenke Bay and its tributaries have declined due
to the cumulative effects of human activity that haye taused mcreased levels of
pollutants, nulrients, and toxies in the Bay System and dedlines in more protective
land uses such ay forestland and agricultural land in the Bay region:

quality and

PAC/01/.9

Martin O'Malley, Govornor

Atlantic Coaste
i {f the Chesapeake and the
g < icularly stresced by the com g
o tni i his Maryland are parti la v ‘
and their tnb:::;':’; mt":: a(lrp_yvelr;pment achwty concefxtrcat:;lt. in
g‘:;:dnnon Wa;hington metropolitan corritlor and along the Atlantic Caast;
imore—

1 i ced i
q } Y } tizens a. l nd is en an N
“ The uabl of hve: fOl‘ t‘h‘e a 0‘ Ll 4 4 ‘ﬂ h 2
the lBSlOm“‘O(U of the (l\lﬂ]ily and pl(xlul:t.lvﬂ.v Of the waters of the Chesapeﬂ.kﬁ €

Atlantc Ceastal Bays, and their tributaries; 5

. -
(8)  The restoration of the Chesapeake and the Atlantic Coasic g

e hor adveras irmn
hair trihutaries 1= danenilenr. in nart, an minimizinge iur' r; ‘“‘jacen;
"':d ¥ m‘t;r quality and patural babitacs of the shorcline and ad
ike wa Uit/ i
particularly in the butler;

(9 The cumudative impact of currunt development ansd 0{ ead
iy < TS 5 p
levelopment activity in the buffer 12 imimical to tnelse purpose ,0 NPIR).
THE =55 U EFT QBN
(evellEpFORE IMPERATIVE THAT STATE LAW BgE-S¢ < ol
PLACEABLE STATE BUFFER RESOURCES FROM U} 2 TE
IRREPLAC JE OTATE |

and

(10) There 13 a CIlthd.I !lld Eubatdntld.l State interest for the lle.
current g 4 Ié sensitive aeve. ('meI“. EdCf.l‘lt
and tuture ganerationd in fostering more tive d 1 "

i sistent and uniform manner
% CTIVE ENFORCEMENT iz a con : : Loy
):\OR-I];in!e I;E;fss of the Chesapeake and the Atlantic Cc;nhst.:_! ul: : :'3 and their
:n(:}to minimize damage to water quality and natural habitats.

(0) It is the purpose of the General Assembly in enacting this subtide:
) 3 €

~

(1) To establish a Resouree Pl:omct.lqn ng?:r:, rf;::gﬂ::oghe;:
and the Atlantic Coastal Uays and l)heir hlh\nlaxreal:):nisim.iu bl
develo;);nent activity for certamn shoreline areas so as
quality and natural habitats; and

(2) To implement the Resource Protection Pru;tr;m on avoc::rﬁ;
basis between the State and affected lucal guvernmomi.:.tc:: andmun]if:,m ]
: ¥ 3 i 3 in a consis
ishi d implementing their programs in :
Csia_bhs:‘:‘;a‘:: A.;{DITL.OCJ\L L;‘.ADERSHIP. [eriteria] CRITERIA, and oversig
subject ND. 4

N39 ASNMJOLLV 40 440

B-1302.

ings indict
(a) (1) In this subtitle the Hllowing words have the meanings indic

a3y @ “li{EEVSELXDEVELOl‘JﬁDA\L&E‘i\LF;i%&ﬁ_#E_A_
HE ENTIRE_UP: Or THE CRITICAL
NTIRE_UPLAND PORTION
AST 20 ACRES OR THE ENTIRE L
{l;guj IN A MUNICIPAL CORPORATION, WHICHEVER 1S LESS, Wi

- T35 -

92/.8 39vd
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Ch. 119 2008 Laws of Macyland

[(r3)] (48 (18) W “Program” means the critical area protection

programn of a local jurisdiction
(i)  "Program” inctudes any amendments to the program.

9169 (19) () “Progrtam amendment” means any change or
proposed change to an adopted program that is not determined by the Commission
chairman to be a prozram refinement

(i} 'Program amendment” includes a change to a Zoning map
that is nol consistent with the methad for uzing the growth allccation contained in an
adnplml nrocram

(D] E&@8)(20) () “Program refinement” means any change or
proposed change to an adopted program that the Commission chairman determines
will resull 1 a nse of dand or water in the Chesapeake Bay Critical Area or the
Atlantic Coastal Bays Critical Area in 2 manner consistent with the adapted program,
or that. will not significantly affect the use of land or water in the critical ares.

(i)  “Program refinement” may include:

1. A change W an adopted program that results trom
State law;

9l A change to an adopted programn that affects local
precesses and provedures;

2! A change 1o a lccal ordinance or code that clarifies an
exisling provision; and

4. A minor change to an element of an adopied program
that 13 clearly copsistent with the provisions of this subtitle and all of the crileria of
the Commutssion.

[a8)) &9 21) @ “t'raject approval” means ths approval of
development, other than development by a State or local government agency, in the
Chesapeake Bay Critical Area or the Atlantic Coaséal Baya Critical Area by ihe
appropriate local approval authority.

(1)  "Project approval” includes:
1. Approval of subdivision plats and site plans;

2. Inclusion of areas within oating 20nes;

- T38 -

AR e i bl Akt

2atew &

Ch. 1L
Martin O'Malley, Governor

i i zept nc
3 lasuance of variances, special exceptions, &

800C/81/.40

conditional use permuts; and

4. Approval of rezuoing.

el

Gii) “Project approval’ does not include building permits.

95

(22) (1 “RESOURCE CONSERVATION AREA” MEANS AN ARES
THAT IS CHARACTERIZED BY:

1. NATURE_DOMINATED ENVIRONNMENTS, SU

ETL ; ATEL, OPEN SPACE; AND
WETLANDS, SURFACE WATE FORESTS. AND (

a1y

2.  RESQURCE-BASED __ACTIVITIES, SUCH A

AGRICULTURE, FORESTRY, FISTIERIES, OR AQUAC

'SERVAT_!_Q&A&E}:,}ﬂm&l)ﬂs AN ARKu
/ELLING PER FIVE ACRES.

ULTURE.

(1) “RESOURCE COX
WITH A HHOUSING DENSITY OF LESS THAN ONE DW

M OR Al
(23) “TRIBUTARY STREAM” MEANS A ZEREN?L;__LI_I i;;;@&q i
stmxrmmnm SmEY !r]mN_ A((J'I::gll{(r’);?_ Q:J(;TI( LOCAL PRQQ-}Q\I\
DENTL ; ECLION OR IN ACCOR , WITH_LOCAL PR
IDENTLFIED BY SITZ INSPEC

PROCEDURES APPROVED BY THE COMMISSION,

8-1806.

() ‘The Commisaion has all powers necessary for carTving out
of this subtitle, including the following:

the purpose

v 40 440

L

b ; . e !
(1) [To adopt regulations and crilerla in} INda;cm.rdlax:icveev:‘x;:\i:‘v;) &
itle 5 (Joint C; i iniatrative, Executive and legitla : .
il (Jou'l't Lommtt‘.’e.°n.A‘.i‘j‘m)‘“ dure Act) of the State Government .-\rmcltrjr_"
Title 10, Subtitle 1 (Administratrie Prece mm : 4y b
ND AMEND REGULATIONS AS . OFRW. %3
Tféﬁﬁfﬁ-@ﬁ UNDER _THJS SUBJTITLE FOR THE ADAINISTRATION A2 @
ENFORCEMENT OF THE STATE AND LOCAL FROGRAMS;

0L

i i 3 i licies, pPropos:
To oconduct hearings in connection with po

nts to regulations;

2)

programs, apd propased regulations or amendme
(3) To contract for consultant or other services; and

i i d of mewbers of U
ish an advisory committee, compos# )
oy :ln](.:lcal stakehalder groups, to make recommendaqc

Commission and local citizens an Loy Aok oy

1o the Commission with respect {0 Atlantic Coastal

-739 -
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Ch. 11% 2008 Laws of Maryland

6. TUE _COMMISSION'S EVALUATION OF A LOCAL

JURISDICTION'S USE OF CLUSTER DEVELOI] 3
b 2 e EVELOPMENT UNDER § 8-1808.1 OF THIS

(Xim) IN CONSULTATION WITH APPROPRIATE STATE AND

FEDFRAL AGENCIES, THE CONSERVATION AND PROTECTION OF:

1. HABITAT PROTECTION AREAS;

2.  THREATENED AND ENDANGERED SPECIES ES:
2. CSPECIID WNNIID OF CONSERVAIIUN;
FOREST INTERIOR DWELLING BIRDS;

B. ANADROMOUS FISII PROPA GATION WATERS; AND

b

6. PLANT AND WILDLIFE HABITAT;

[X1Iv) DIRECTIVES FOR LOCAL
35 FOR LOCAL PROGRAM DEVELOPMEN
IMPLEMEN |;\'{JQN El'ru RESPECT T_(l; L (4]0 _"T__{\,N_D

1. NOYIFICATION OF PROJECT APPLICATIONS;

2. THE_6-YEAR COMPREMENSIVE
% B YEAR CO; IVE REVIEW Of
LOCAL CRITICAL AREA PROGRAM; Xi

3 FOR S OR
DEVELOPMENT ACTIVITY: -STATE_Ok _LOCAL GOVERNMENT

A PUBLIC NOTICE, INCILUDING NOTICE 10 PR
PUBRLISHED LN A NEWSPAPER OF GENKRAL GIRUULATION IN THE AREA '},-“:;Eﬁ;
THE PROPOSED DEVELOPMENT ACTIVITY WOULD OCCUR: AND

B AN OPPORTUNITY FOR PUBLY 0.
1 £, AN OFPORTUN IC_ COMMENT IN THE
LOCAL JURISDICTION [N_EQI_CH_M_ PROPOSED DEVELQPMENI ACTIVITY
WOULD BE LOCATED, . o

4.  REPORTING REQUIREMENTS;

- 742

P L0 o]
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Martin O Malley, Governar Ch. 119

3. THE_SUBMISS{ON AND PROCESSING OF A
PROPOSED PROCGRAM AMENDMENT OR REFINEMENT; AND

6. PROVISIONS APPLICABLE TD AREAS REQUESTED
PFOR EXCLUSION FROM THE CRITICAL AREA;

(XV) IN CONSULTATION WITH THE_DEPARTMENT OF THE
ENVIRONMENT, SURFA MINING HE CRITICAL AREA: AND

(Xv1) THE APPLICATION FOR AND PROCESSING OF A
VARIANGCE, WITH RESPECT TO:

AMENDING A YARIANGE APPLICATION,

i

2.  ADVANCE NOTICE TO THE COMMISSION;

3. THE CONTENTS OF A COMPLETE_VARIANCE

APPLICATION;

4. ENSURING THAT ______ COMMISSION
RECOMMENDATIONS ARE MADE PART OF THE VARIANCE RECORD;

B. THE USE OF VARIANCE STANDARDS; AND

6.  NOTICE OF A VARIANCE PECISION; AND

(2) PROVIDE FLEXIRILITY WHEREVER POSSIBLE IN ORDER TO
ACCOMMODATE VARIATIONS AMONG LOCAL PROGRAMS.

{C) 'The memnbers of the Commission who reside in the Atlantic Coastal Bays
Watershed shall serve on any commities sstablished under subsection {a)(4) of this

section.

8-1808.

© (©» () {At a minimum,] NOTWITHSTANDING ANY PROVISION IN
A LOCAL LAW OR ORDINANCE, OR THE LACK OF A PROVISION IN A LOCAL LAW
OR ORDINANCE, ALL OF THE REQUIREMENTS OF THIS SUBTFTLE SIMLL ATPLY
TO, AND BE APPLIED BY, A LOCAL JURISDICTION AS MINIMUM STANDARDS FOR a
program sufficient to meet the goula [stated i subsection (b) of this section includes]

OF THE, CRITICAL AREA PROGRAM.

- T43 -
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Ch. 119
2008 Laws of Maryland

T'HE.UBTVIINRICCJ D 'H = & o 1)

C. INTHE ATLAN .
E ATLANTIC COASTAL BAYS CRITIC .
ﬁy EDJ_I GAL PARCEL OF LAND, NOT BEING PART OF 4 necono_“;u-cr “:u?;(;)_m-: v?:%
PIVISION, THAT WaS RECORDED AS OF JUNE 1, 2002: AND

D. INTHEA
ANTHE ATLANTIC COASTAL BAYS CRITI
\%n%al)ﬁmégp Wism".\“?fff‘n’—m@_um_mm@.%mu BUL[.D:B?IA: f?fi
— =Rl VROION RECRIVED T P i
L&EBQ‘_'L\IL_UEFQEE;J!!}_Q;l 2002: HE LOCAL JURISDIC 1ON'S  FINAL

[xiv)] 38, 14 Penalt isi
w 14, Aly  provisions  establishing  ¢h i
a.d(;lhﬂ‘l‘l to auy_otbnr pen."my applicable under State or local law, u PAQIBI e f’t; 7 b
;;);;(;aﬂa provesion of this subtitle or of a nrogram, lNCLUDL"IG :CO);H;:O(?T“,)O
B TY OWNFR, OR ANY OTIHHER PERSON WHO COMMITTED ASSI iy
AUTHORIZED, OR PARTICIPATED IN 2% THE VIOLATION: - v

A eSS subject to a fine not exceeding $10,000; AND

ADORF D BY B HE-— COMMIES
ENFOKCEMENT PROCED SION-—ANHBISTRATRE ADMINISTRATIVE
URES IN ACCORDANCE WITH DUE PROCESS PRINCIPLES,

s

IN(-LUD"\G N ) AN 1 4 'y A

A EACH VIOoLATIO
y N OF THIS SUR B
REGULATION, RULE, ORDER, PROGRAM, OR OTHER RRQUIREI:L’?‘ 2::03;;5:

UNDER THE AUTHORITY OF
OFFENSE; THIS SUBTITLE CONSTITUTES a SETARATE

B.  EACH CALRNDAR
- ) 2 DAY THAT
“ONTINUFS CONSTITUTES A SEPARATE OFFENSF; L TR
SF;

- 748 -

:-m?@

Martin O'Malley, Governor Cu. 119

C. FOR EACH OFFENSE, A PERSON SHALL BE
SUBJECT TO SEPARATE FINES, ORDERS, SANCTIONS, AND OTIIER PENALTIES;

D. CIVIL PENALTIES FOR CONTINUING VIOLATIONS
SHALL ACCRUE WITHOUT A REQUIREMENT FOR AN ADDITIONAL ASSESSMENT,
NOTICE, OR OPPORTUNITY FOR IIZARING FOR EACH SEPARATE OFFENSE;

E. ON CONSIDERATION OF ALL THE FACTORS

INCLUDED UNDER TINS SUBSECTION AND ANY OTHER FACTURS IN THE LOCAIL
JURISDICTION'S APPROVED PROGRAY, THE LOCAL JUBIEDIETION'S-EORR
BNEOREEMENT-PERSONNEL JURISDICTION SHALL IMPOSE THE AMOUNT OF THE

PENALTY; &NB

F. PSRBT —OF A6 b—REMALTIES— ANB
CORUEGCTON-ORTHEVIOLATION SATISFACTION OF ALL CONDITIONS SPECIFIED

UNDER PARAGRAFH (4) OF THIS SUBSECTION SHALL BB A CONDITION
PRECEDENT TO THE ISSUANCE OF ANY PERMIT, APPROVAL, VARIANCE, OR

SPECIAL EXCEPTION FOR THE AFFECTED PROPERTY: AND

G. UNLESS AN EXTENSION OF TIME 15 APPROI'RIATE
BECAUSE OF ADVERSE PLANTING CONDITIONS, WITHIN 60 90 DAYS QF TIUE
ISSUANCE OF A PERMIT, APPROVAL, VARIANCE, OR SPECIAL EXCEPTION FOR

TUE AFFECTED PROPGRTY, ANY ADDITIONAL MITIGATION REQUIRED AS A
CONDITION OF APPROVAL FOR THE I'ERMIT, APPROVAL. VARIANCE, OR SPECIAL

EXCEPTION SHALL BE COMPLETED. ]
(2 (D In determining the amount of the penalty to ba nssessed

under paragraph [(DGiv)] @3R3 GGt (I)(IIT) 14 of this subscction, -a lecal
jurisdiction [may] SHALL consider: i

[ The gravity of the violation; ¥

@ 2. Any willfulness or negligence involved “in-:the

violation; [and) oA £ By
S e

G 3.  The environmental impact of the violation; AN +¢£

& 4
RESOURCE, INCLUDING THE COST TO THE STATE OR LOCAK AUTUURITIES FOR
PERFORMING, SUPERVISING, OR RENDERING ASSISTANCE “FO “THE
RESTORATION AND MITIGATION. ' G

THE COST OF RESTORATION OF THE RI-‘SQURCV
AFFECTED BY THE VIOLATION AND MITIGATION FOR DAMAGE wm.é Tgﬁ’;}
‘ 8 F R

8BBC/81/.L8
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oo Ll
2008 Laws of Ma ryland
01} Aroc AL JURISDICTION AAY NOT JSSUE A PER MIT FOR

%@A_cr‘mzmlmwﬁ.@m OF THE VARIANCE APPLICATION ynTy,
THEARPLICABLE 30-pay AFPPEAL PERIOD [IAS E1APSED, \ 2

®©) l\DEVRLOPMENTA ¢
: CTIVITY COMMENCED WITHOUT A
REQUIRED PERMIT, APPROVAL, VARIANCE, oR SPECIAL EXCEPTION IS
VIOLATION OF ThiIg SUBTITLE, -

(m A LOCAlL JURISDICT]
5 ON MAY Nor ACCE
APPLICATION FOR A VARIANCE TO LEGALIZE A VIOLATION OF THIS SUBP’II“ITLAAEV
INCLUDING AN UNPERMITTED STRUCTURE OR DEVFELOPMENT ACTI
UNLESS THE LOCAL JURISDICTION B Rz, | .

4+ ISSBEG F]Rﬂ' ISSUES A NOTICE
E S5 i A 0 T 3 1C OF VIULATION

- v M—e@mm@.mmf&wm}m
NOTICE-OFR 0Ly N £ B&“ﬁ&ﬂ'&&%r’r-m {

“ g \-4-&\4—{' BEE: 3 NG Loy F—0R-a1),
ABSHESRED-F] m&mwnmm»o&mmem R EHW‘{&W :

MOEAMOX DI 0OURANDpag ; RAE0as i
TBRME QR PHATABRDICA T O B 4 e
ANBCONSHINEMAT- B TR A o ek pEaLtvas

(M) Ir qug , FiNAL ADy
e . A UDICATION oOF 4 NOTICE
::[(:ATION RESULTS IN A DETERMINATION THAT A YIOLATION HAS occtg;cs?)y
FERSON SIHALL BE LIABLE FOR A RN ;
*NALTY THAT IS TWICKE THE AMO
THE ASSESSMENT IN TuR NOTICE OP v , rmz‘ o 4
' 5 H OLATION, IN ADDITION TO"
THE HEARING AND ANY APPLICABLE MITIGATION COSTS, T

(V)  AprLIcaTION FOR A
: [ _ A VARIANCE UNDgg 1
1 Aﬁ;ﬁﬁ;ﬂ; :;OVN;:;FJ:TTS A WAIVER OF TUE RIGHT TO APPEAL THE ’I‘ERM:I;:
A ION AND 115 FynaL AIJUDICATION
IN p
PAYMENT OF ANY PENALTIES AND COSTS ASSESSED. o ol
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Martin O’Malley, Governor Ch.11»

(V) IF THE LOCAL JURISDICTION FINDS THAT THL ACTIVITY
OR STRUCTURE FOR WHICH A VARIANCE IS REQUESTED COMMENCED WITHOUT
IERMITS OR APPROVALS AND:

1. DOES NOT MEET EACH OF THE VARIANCE
CRITERIA UNDER THIS SUBSECTION, THE LOCAL JURISDICTION SHALL DENY
THE REQUESTED VARIANCE AND ORDER REMOVAL OR RELOCATION OF ANY
STRUCTURE ANU RESTORATION OF THE AFFECTED RESOURCES; OR

4 Mosghargns Soeme s A VARIANCE CRITERTA

UNDEE THIS SUBSRCTION, THE LOCAL JURISDICTION MAY GRANT PROBOGRD

APPROVAL TO THE REQUESTED VARIANCE,

B ‘»Hnmuemmsqwmws«u—\

RHOPOMED- Mmmwwmwnw&(%ms

AR -MH%M&IMM&]MMME—{HKM'GS@Q

ap;!a@&%\t-‘rca—q‘imwﬁﬁomcm 2 ~HEAHEA-AND-FEAA L,
HDAROVAE

A FHECOMMSSION-EI Bt R TR WA NS5 Bk

-

FBY%—B%W—?RBP&SEF%PW&H‘ ACCORDINCRWNIF
#EQGEM&EH?U%E%}H%BM%SM PEEB-B-THE-COARISSIONL

This subsection does net apply 0 bhuilding sermns o
r manngeament plan oi e

[ (D
sifvitics that comply wath a buiier exempiton pian o1 huffe
iocal jurisiliction. which bas keep approved by the Cornmissivn.

Notwithsrandieg 2ne provision of o el law or ardmance,
or ik Jack of 3 provizer in a lyea) law or crdinancs, all of che prowisions of chis
subsectian shall apply to, and shall he applied by, a local jurisdiction m the
consideration, vrecessing. and dacision on an applitation for a variance.

(f61] {8)

iey 1) The Commission shall adefr by Teguiation on ar before December
1. 1955 cnteria for promam develepmen: and approvai, whirk are naczasary or
eppropriate o achieve the scandards stated in subsecwion (b} of this section. Prior tn
developlng its crnteria and aleo ETior to adopting itz criteria, the Commiiaien shall
coid at iuast § regional pubic hearinga, 1in each of the Tvllossing areac:

(i} Harford, Cscii, and Xant con nues;
{i)  Queen Anne's. alho:, and Caroline counties;

U Dorehester. Somerse!. and Wizomico counties;
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Ch. 119

2008 Laws of Maryland
3, Marcin O’Malley, Governor Ch. 119
MAKIHZATT 0N —OF—
mmmmwmmnuémm ] TR — BTy
ENDANGERED SPECIES AND SPECIES IN NEED OF CONSERVATION THAT MAY BE

LOCATED ON- OR OFF-SITE;
@) LOGATONN-OR-NEAR

(v} JIMPACIS ON A PRIORITY PRESERVATION AREA, AS
DEFINED UNDER § 2-518 OF THE AGRICULTURE ARTICLE;

T ATRIDAN I AR A O WL
4 mwaira ¢ trmssasa wra sea

L. For_ A _ msp NI g
INVOLVING A NEW INTENS = —AMENDMENT OR REFINEMENT
ey ING A NEW INTENSELY DEV; ELOPED AREA, WHETHER THE EVELOPMENT

P— A.  TO BE SERVED py A_PUBLIC WASTEWATER

e ay

B. Tomave ay ALLOWED AVERAGE NENQITYV v am
e i ziea ana

TRioT 5 = v
s _ana

===T e UNMTO FER AUKE, AS CALCUI TED _UNDER § 5 7B-03Gi) o
QIATE g 1, CUL A ER 3 TB-033Gi B )
L FINANCE AND PROCUREMENT ARTICLE: 23 i a

(Vi) ENVIRONMENTAL IMPACTS ASSOCIATED WITH

WASTEWATER AND STORMWATER MANAGEMENT PRACTICES AND WASTEWATER
AND STORMWATER DISCHARGES TO TIDAL WATERS, TIDAL WETLANDS, AND

C.  FOR A NEWINTENSELY DEVELOPED AREA THAT I8
TRIBUTARY STREAMS; AND

> - at R 3 Q ! TE N (4] FUNDIN \]
L. LEM ) SRS 2l A A RIVARLLY L 28y Y

DESCRIBED UNDER §§ 5-7B-02(1) AND 5 ATE
LEd) Ur s ST Us 1) L) 3
rmﬂ}mmﬂﬁ&u@&w (1) 3-TB-03 OF THE ,‘;T!xg;j‘rg{,\mz AND

(vi1) ENVIRONMENTAL IMPACTS  ASSOCIATED WITH
LOCATION 1IN A COASTAL HAZARD AREA OR AN INCREASED RISK OF SEVERE

o Cos B4 I 47 o Yé(
TO THE AREA: AND Q HAVE 4 _JQE@LBLLAL_OM@MNEFE r FI.0ODING AT TRIBUTABLE TO THE PROPOSED BRVHFHOBMENTPAND
s FOR A Map & D) PHE-OVERAEL-SHEABILITT-OR-THE-PROIECT-HFEFOR
INVOLVING A NEW _ Lmu’rgb-_,[mréia»;?:ﬁwi@u_ REPINEMENT MORE-ANTRNSE DEVRIOPMENT-H-A-REGIONSr GONFERSE DEVELOPMENT.
DEVELOPMENT IS: i CYELOPMENT AREA, WHETHER Tp =
&s ; [(] @) (4) The Commission :zhall ensure that the [guidelines]
A, To =~ = STANDARDS AND FACTORS ir [parngraph (1)] PARAGRAPHS (1) AR}, (2), AND
SYSTEM Q. 10 _BE SERVED BY A PUBLIC W g ) ; o : : .
SYSTEM OR SEPTIC SYSTEM THAT Usis T";:_—F— L LUBLIC _WASTEWATER 4 (3) of this subsection have been applied o a mannor that is consistent with the
REMOVAL TECHNOLOGY; —ab Shohg 1 QMM@MEN - purpesea, policies. guals, and provisiona of this subtitle, and al criteria of the
1o . p
{:Fé Commizsion.
B. COy ; 2 ; =
A COMPLETION 0 AJB,E(YSIIN_'MJSLON_; e (¢) (2 () Within » rezonree conzervation area, a locuf junisdiction may
c AN EXPAN g consider one additionn! dwelling uniz per lot or parcel as part of a prnmary dwelling
L. AN qjlﬂws_nwﬁsmss; OR e unit for the purpose of the density calculation under this subsection if the additional
pies dwelling unit:
D. Tope CLUSTERED; i}_s';
B . A I3 located within the primary dwelliog umt or
i Al . X i s TR s
. (_ ) Tug USE_oF_ EXISTING PUBLIC INF = its entire perimeter 35 within 100 feet of the primary dwelling unit;
IERE PRACTICAL; Y YUBLIC INFRASTRUCTURE, %
= B. Does not exceed 900 square feet in total enclosed Area;
{1v) CONSISTENCY 3 '
. § WITH  STATE s : and
NVIRONMENTAL PROTECTION AND  REGIONAL .
POLICIES d30-MEASURES N
HAP—PROPEG® CONCE 5 CHUDING-EHO5e 3 . - . 4 :
NCERNING _ THE PROTECTION OF THREATENE ) i B ot o C. s served by the snme sewage diapnsal svstem as the
2. AL Is located withia the primary dwelling uit,
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Ch. 119 2008 Laws of Maryland

Q)] {New impervious aurfaces] LOT COVERAGE ASSOCIATED WITH
NEW DEVELOPMENT ACTIVITIES on the property [have] HAS been minimized;

(2)  For a ot or parcel ope-half acre or less in size_ total [lmpervious
surfaces do] LOT COVERAGE DOES not exceed [impervious aurface} LOT COVERAGE

limits in subsection (d)(2) of this section by more than 25% or 500 square feet,
whichever is greater:

(3)  For a lot or parcel grealer than one-half acre and Jess than one
acre 1 size, total {impervious surfaces do] LOT COVERACE DOES not exceed

[impervious avriarel 107 COVERALE Luuiis in subsection (dX3) of this saction of
M5 squars Bet, whichever is greater;

(@)  Water quality impacts associated with runoff from [the] pew
[impervions Jurfuces] DEVELOPMENT ACTWITIESH\VM‘}N{‘TM
G&\DXNHGFB’}T!ES, THAT CONTRIBUTE TO LOT COVERAGE can be and have
been minimized through aite dexign considerations or use of best management
pracuces approved by the local jurisdiction to mmprmve water quality: and

(3)  The property owner performs on-site mitigation as required by the
lcal jurisdiciion to offset poteatial adverse water qualily impacts from the pew
[impervious surfaces) DEVELOPMENT ACTIVITIES THAT CONTRIBUTE TO LOT

() Ad fees collected by a docal jurisdiction under nubsection ((35) of this
section must be used to fund projects that improve water quality within the critical
area eonsistent with the juriadiction's local critical aren protection program.

M) @ IN THIS SUBSECTION, “LEGALLY DEVELOPED” MEANS THAT
ALL PHYSICAL INPROVEMENTS TO A PROPERTY:

(D EXISTED BEFORR COMMISSION APPROVAL OF & LOCAL
*ROGRAM; OR

(1)  Were P'ROPERLY PERMITTED IN ACCORDANCE WITH

'HE LOCAL PROGRAM AND IDMPERVIOUS SURFACE POLICIES IN EFFECT AT THE
‘IME OF GONSTRUCTION.

2) ® A LOoT oRrR PawrcEL VLEGALLY DEVELOPED &N

g LSO LPROGRA . ; FIOLE-SURFACE

BRIXNANS AS OF JUNE-30 JuLy 1, 2008 MAY BE CONSIDERED LEGALLY
ONCONTORMING POR PURPOSES OF LOT COVERAGE REQUIREMENTS,

- 758 -

Ch. 119
Martin O'Malley, Governor

(1) FOR THE PURPOSE OF INCREASING LOT COVERAGE ON

: THE LOT
A LOT OR PARCEL UNDER SUBPARAGRATH (1) OF THIS P.»\lL\G:‘lg:ISI{.RUED 5
COVERAGE LIMITATIONS UNDER THIS SECTION MAY NOT BE CO;
APPLY TO A DEVELOPMENT ACTIVITY FOR WHICII:

1 i A BUILDING PERMIT
3 B o B R L .
WAS ISSUED BEFORE J&N&E-38 JULY 1, 2008; AND

2 CONSTRUCTION WAS INITIATED AND AN
4 5
INSPECTION WAS PERFORMED RY-IUNE-A0 REFORE JUTY 1, 200

3sdicti ; i from the provisians of this
local jurisdiction may grant a vanauce :

(p acc!;rdl::oejwit.;'l'}m PROVISIONS OF THIS SUBTITLE, regulnu]t;ns ::!dnc;pt:etz
f)ec?}(:: l(lllommisaimx concerning variance3 as part of local program dfz\.e p;n ooy
fyth in [COMAR 2701.11] COMAR 27.01,11, and nstificucion of pro
or ) D1 :
apphcations set farth'io COMAR 27.03.01.

8-1808.10.
1S3 EEEE[’TMME!%I%EB!?FGQBSEG?WW
FTH-RROVISIONG- AP FRIS SRGHONAPPNLY-FO
AN-ALLUIGATION-FO R-BUBDIVISION-VITHIN-PHE -LESOUREE
20081230
{2) DEVRIOPMENT—WITHHN-A—NEWLY-DESIGNATED—INFENSBLY

GROVEHALLOCATION BTN EOCA- GOVERNRHINE-XET ER-JFONE-3H 2008,

& F : URRER—AS—DEPINED—AND—ESTABHSHED
HE=MNEMEM -

)
BNBERAG O XA R 2T D U D =S H A~ B E—3 30— P ERF— I N—nA—R SR LRGE

IBION-REQUIREMENTS -SHALL-APPLY-TO-THE 38 0-FoOR
VEGETATHON-AND-FEXPANELD?
BYEFER,

& @ FHIE-300-FOOF BUFFRR-MAT-BE-REDUCER-H+

‘€T BOBZ/81/.8
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2068 Laws of Maryland

™ @A) For pPmoposed program ame isai
bold » public hearing in the !mdltiufi;djclion, ::1’:111 :E:,C:ms:}::rns 3;:,:”9:;"10 SE\:.;"
propused program Amendment within [90] 130 days of the Commisaron’s accey tax:' ;
the propossl. If action by the Commission is not taken within (90] 130 dp ‘:b"
propased progrem amondment is deeme approved. \ %

B-1811

. k) (@ From the date desipnated by the Commisaio
adopling £ progran, an applicant for Project approva) or the local agency autharized
grant pm}t.-:ct.app.mval o0 An application in any of the identifisg cl;ms shallm:ued .
l‘hc Co.mr_msumn 10 accordance with the regulations and any other inat;ruction.: ?r{‘ thtf
(,un.uzuas_um. a copy of every pending or pew application for approval that is in a)nv :’
the identified classes. .Bofonc— the cloge of the {uext] FIFTH businnes day after mcpip“l :{

prroving authority, the

a in approving or

@ o o 4 EXCEPT A3 omnERWISYE 4
& EXCEPT a3 oy E_AUTHORIZED Iy 4 voc
umva@lou-MwAygs_wm.xrm PROCEDURES SBT ronp il\t%

AL

-762.

Martin O'Malley, Goveritar Ch. 119

JURPARAGRAPH (II) OF THIS PARAGRAPH, A LOCAL AUTHORITY MAY OBTAIN
ACCESS TO AND ENTER A PROPERTY IN ORDER TO IDENTIFY OR VERIFY A

SUSPECTED VIOLATION, RESTRAIN A DEVELOPMENT ACTIVITY, OR ISSUE A
CITATION IF THE LOCAL AUTHORITY HAS REASONABLE PROBABLE CAUSE TO
BELIEVE THAT A VIOLATION OF THIS SURTITLE OR THE LOCAL PROGRAM HAS
OCCURRED, 18 OCCURRING, OR WILL QCCUR.

(ny 5 A LOCAL AUTHORITY SHALL MAKE A REASONABLE,
EFFORT TO CONTACT A PROPERTY OWNER BEFORE OBTAINING ACCESS TO OR
ENTERING THE ppapeney :::;;‘m;,;;mu«»mmm;-mmam

2. IFENTRY IS DENIED, THE LOCSL AUTHORITY MAY
SEEK AN INJUNCTION TO ENTER THE PROPERTY TO FURSUE AN ENFORCEMENT

ACTION.

(i) 1, A LOCAL AUTHORITY THAT IDENTIFIES A
VIOLATION OF THIS SUBTITLF OR OF THE LoCAL PROGRAM SHALI. TAKE
ENPORCEMENT ACTION.

2. THE LOCAL AUTHORITY SHALL REQUIRE
APPROPRIATE RESTORATION AND MITIGATION AS NECESSARY TO OFFSET
ADVERSE IMPACTS TO THE CRITY CAL AREA RESLLTING FROM THE VIOLATION,

3. Al FOR RESVORATION OR MITIGATION THAT
EXCEEDS 1,000 SQUARE FEET OR INVOILVES EXPENSES FXCEEDING $1,000, THE
LOCAL AUTHORITY SHALL CGLLECT A BOND OR OTHER FINANCIAL SECURITY OR
ADOFT APPROPRIATE PROCEDURES TO ENSURE THAT THE RESTORATION OR
MITIGATION IS PROPERLY COMPLETED.

B. IFTHE RESTORATION OR MITIGATION INVOLVES
PLANTING, THI: BOND SHALL BE HELD FOR AT LEAST 2 YEARS AFTER THE DATE
THE PLANTINGS WERE INSTALLED T0 ENSURE PLANT SURVIVAL.

C. ON REQUEST OF THE PROPERTY O\WWNER, THE
LOCAL AUTHORITY SHALL SCHEGULE INSPECTIONS AS NECESSARY TO ENSURE
COMPLIANCE AND THE RETURN OF THE BOND OR OTHER FINANCIAL SE CURITTY.

(Z) (O [Violators of the provisions of programs approved or adopted

by 1he Commissiou] A PERSOX wHO VIOLATES A PROVISION OF AN ORDER,
PERMIT, PLAN, LOCAL PROGRAM, THIS SUBTUILE, OR REGULATIONS ADOPTED,

763
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Ch. 119 2008 Laws of Maryland ’ ..-: Martin O"Malley, Governor Ch. 119

16-0i-ihoBnvi .

800Z/81/L0

veni~drtiele THE RESOURCES » ) Mthmmwamwmm
{1 AND (2) OF THIS SUBSECTION, IDENTIFIED UNDER PARAGRAPHS &l and-odge-of-tidnl-wetlandu—thoLO30-fnot-CriticairironRommdnry—and-oll-applicable

SECTION 3. AND BE IT FUKTHER ENACTED, That. the pricess of transition . & 4 b

1 » -
fmn‘mlmm_qn__the_,s_tale_wlqm 102ps_to_the Statewide Base Map for ; L d—roindange—ith
> _tor b+ Gommsionn ; ®

dcum&&%&h&apeﬁke_m_ o Atlantic Consta) Bays Critical Area,
i A 4 aki "
vnder Section 2 of this Act, shall procepd ag fol m; : T s

€1

9s

aiv

{1)  The De ; i , =
Partment of Natural R ehald : : £
Man- $ b dminalued (o N y 2 e3ources Preépare-a-o B4 il - " S 7 o
4 b « Heterminod-shonel Aol P 4 v por ¥ t-onec-everydd-vears—startnosicth-che
3 e
ity —soneratedd 000 Lot £ce: R ; ' ' :
BY+ S T~ 00—oot btoat—imen 5 g smpverinidp i . : da«mpe«cﬁﬂd-m-pmmﬁr(-})-okhm_ nd
obtatr p-2807 lanne PO 1 ¥ S
[ T ey Tt 3 TSR ¥ R = o N N -
N"Mﬁ-ﬂet i ufSaial plotion-oiy 5 K e g : =5 &)  aa-pam-oith equised-G—yenr preh R N R e
whioh-akell et f e = ek R B losel-Giniieal-Aye el anallf L deitoCorobical
35 BRI N A the Db R A 1 o 1 ¥ PPOE T "-Gover R o Trli=r saiiiat]
Adertess—te htocal-inradiots L 5 et + i v B AreaMapo-to-rofleet-the-Siate—dleat PRI ot e gl =y d
L guer 4 o vk et Stote emined-shorelinn < @t Treer io-and-2
o ¥ rifteald

al
Do is: PSR - M—pmem_e{;e Sl » e £9.°8° . »
Par notifF—themLritingl—Area—C e oz o R s - 49 disitallp-uencrniedd-000—foot-{ nitica bl b r-archownen-Lhe cturrent-—A D

ral .

"‘“"‘“‘G‘WFB%M‘W' vg-tbanpplicabled PO T e | 85 Sdap=State-Baze-Map-nefiovtatthestime, the Department of the Epviroument. and
) P by the Critical Area Commiusion for the Chesapeake and Athantic Coastu] Bavs ahall:

{i} By Odivber 1. 2008, comolele. a_puot project to_develop and
implement_an_approoriate mapping methodology for at least two_counties with

approved local Critical Areu vrograms: and

fu}  Based on this pilot project, _develop procedures. gonrce
documents, and joige rezulations as recessazy and avproprinte t Yo must accugately and

mop n;‘ul‘ml“" :3':.‘.
BroeMag-projectwithintmonthe,

. 4 hwﬂm g s eflectively create new maps of the Critical Area, based on the Stalewide Base Map for
Jurrsdbtuim e s sk moe b . J : the State and each affected local inriadiction;

J-Mﬂ-w i & A
i s i\t e . o {2)  In acoordance with the following requirements and conditions, the

Hape- peop y-shs.

Departinent of Natura]l Resourees s hall prapare a Statewide Buse Map_chat includes a
Siate-determined shoreline and landward boundary of cidn! wetlands a nd_a digitally
generated. _georeforenced 1,000-foot Critical Area boundary, as_appropriate for
integration into 8 Geographic Information Svsto:

() Aerial imagers qbinined in 2007 and 2008 er the hest
available imagery of comparable geale uhall be_used to identifv_the shoreline and
landward boundary of Lidal wetlands as part of the Statewide Base Map project:

{u)  The boundary shall be accurate to a scale of 1:1200, and

il The mapped shoreline and landward boundary of_tidal
wetlands may not be construed 1o represent an_official wetland delineation or to
change in any way any statutory provision under Title 16 of the Eavironment Article,
any regulatory provision under Title 26. Subtitle 24 of_the Code of M d
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2008 Laws of Maryland

(1}  The Department of Natural Resources shall notifv the Departiment
of Legislative Services in writing on the date of official complotion of the Statewids
Base Map proiect, as specified under Section 3(2) of this Act;

(2)  The provisions of Section 2 of this Act shall take effoct 24
monthza alRer the date of official plats tho--MD-Map2-Statr-BaceMup prorect,
se—apesihed-undor—Festion—3H—sithio<hos completion_of the Statewide Base Map

project: and

(3) The Critical Area Commission_shall adopt regu lations regarding
the adminiziratiog of Jecal critical area programs 1elated to wapping issues during the
progess pf transition from reliance on the State wetlainde mane 42 the Qioeooa- Case
Man Tor determination of the Chesapeake 2nd Atlagtic Coastal Davs Criticai Acea.

SECTION 5. AND BE [T FURTHER ENACTED, That for the purpose of u new
1wk,

subdivinen—thia-tesmay-noth Ferved=aapyly-to-a-propertv-fes—whick:

9 endiernlapphentionfassuhdiva wassubmitted-before-te
- St wad

) a-Raskplacsrecorded-by-Beoembendh-3008 crimina! prosecution
under § 8-18151al2)(i3) of the Natural Regouites Artiele, as enacted under Section 1 of
ihis dct, btz Act shall be coustrued bruspectively to_apply only io a Critical Arey
viclation alleged to have arisen out of ap act or cnussjon that originated an or afsr
duly 1, 2008, and this Act_mav not be appliad or interoreled (o have any effect on or
application ¢o ap alleved crieical area violation that originated before the effective date
of this Act.

SECTION 6. AND BE IT FURTHER ENACTED, That each local jurisdiction
with an approved Critical Area program shall report Lo the Critical Area Commisgion
by January 1, 2009 regarding ils proposed procadures for notice of Ceitical Area
project approval or denial and for bringine lots jnio Program conformance under
§ B-1803(c)(1)Xii)4 and 12 of the Natural Rezources Article, as enacted under Section 1
of thiz Act.

SECTION 7. AND_BE _IT FURTHER _ENACTED, That the considerations
zequired under § 8-1808.1(c)(3) of the Natural Rusources Article, as ennctad under
Section ] of this Act:

(1) Shall be a part of each growth allocgtion determination made bv
the Critical Area Commissien al, a_formal_meeting of the Commissior eecurring on
Julv 1. 2008 or thereafler; and

{2} May not be applied to;

Ch. 119
Martin O’'Malley, Goveruar

G) Propery in_the town of St. Michaels de de§.i'.'umd__@.i nx;
iatenselv_develpped area by an award of erowth allocation ayproved by the Critica
:S!Eg_gggmis,q;on before Juls 1, 2006; ar

2 i bk

(i) Aoy other award of growith allocation approved by the

Critical Area Commission before July 1, 2008,

SECTION %. AND BE IT FURTHER ENACTED. That:

this Act recarding lot coverage under § 3-1808.3

qvigions of ’ : ]
e ted under 30 thi t. may not be
of the Natural Resogrce incheding ¢ha nlane for_the development

. s . o . cTo - o) - i
i, R P sluted to those plans. if the devclopment project

: : =
project and anv subsequent pernuts I d
meels the following requirements;
{iy 1.  An apolication for ;e_hmm.pemil.m_ﬁ_)ﬁﬂm
gecmit is filed by Oclober 1, 2008. and the permit 1 jssued by Jaauary 1, 2010; or
2 An initial_application for development t._(!lnt glatisl;;i.
» l;glg'd ¥ ber 1, 20) »velopm
all loca] requirements for subpittal is by October 1, 2008 _and tha develop:
J@n 15 apyroved by July 1, 2010;

(i) The approved permit or anpruved development plan remains
valid in accordance with loeal procedures and requirenients;

(i) Bydulv 1,2010:

i In_acoordange with the requirements of _the lo.ggL
i gardin muﬂmﬁs surface limitations applicable before the effective
l e Jr':ﬂ mﬁnpnw&_ugnm_n_dﬁmhﬁ lot covexage plan that s 'il‘.i“l":ifll iz
w:k%wi Lhr;mnunu of_Imper s ﬂﬁnl.'_LMu._n_lﬂxr_ﬂl'r pervious suefc
ﬂml._md'm devoloped pervious surface area in the development prowel. oy

2 The lot coverage plan is approved by the local
jurisdiction and maintaine d_in the lecal jurisdiction’s files: and
ject s ) d in vompliauce wi
i The development project 13 implemented 1 mp_s_&b“ 3
the approved jot w%_:%r_a"c lan. except_as authorized under paragraph_(3)(ii) of this
lhe app! Y we plan, except as autilorjzefl und
section:

sy asane

{2} By October I, 2010. 2 local ig;is_dicfm_uhgu.nm\'ﬁ:.tbc_ Crlb%:
Arsn Commission with a list of the projects for which Jot coverage plans have begn

approved nnder paragraph (1){1)2 of this gection,

9S:ET B80B0Z/81/.20
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DOUGLAS F. GANSLER
Attorney General MARIANNE E. DISE
Assistant Attorney General
KATHERINE WINFREE Prineipal Counsel
Chief Deputy Attorney General
SAUNDRA K. CANEDO
JOHN B. HOWARD, JR Assistant Attorney General

Deputy Attorney General

STATE OF MARYLAND
OFFICE OF THE ATTORNEY GENERAL

CRITICAL AREA COMMISSION FOR THE
CHESAPEAKE AND ATLANTIC COASTAL BAYS

FAX NO (410)974-5338 WRITER'S DIRECT DIAL NO. (410) 260-3466
mdise@oag.state.md.us

September 25, 2008

HAND-DELIVERED

Mr. Robert P. Duckworth, Clerk of the Court
Circuit Court for Anne Arundel County

7 Church Circle

Annapolis, Maryland 21401

Re:  Petition of Margaret G. McHale for Judicial Review of the Decision of the Anne
Arundel County Board of Appeals, DCW Dutchship Island, LLC.
Case No. C-119778
Dear Mr. Duckworth:

Enclosed please find for filing in the above-referenced case the Reply Memorandum of Law of
Petitioner Margaret G. McHale, Chair of the Critical Area Commission. Kindly date-stamp and return
one copy for my files.

Thank you for your assistance.

Very truly yours,

M&Z(«C Ea (< /;lb)

Marianne E. Dise
Assistant Attorney General
Enclosure

cc: All Counsel

1804 West Street, Suite 100
Annapolis, Maryland 21401







DOUGLAS F. GANSLER

Attorney General MARIANNE E. DISE

Assistant Attorney General

KATHERINE WINFREE Principal Counsel

Chief Deputy Attorney General
SAUNDRA K. CANEDO

JOHN B. HOWARD, JR. Assistant Attorney General

Deputy Attorney General

STATE OF MARYLAND
OFFICE OF THE ATTORNEY GENERAL

CRITICAL AREA COMMISSION FOR THE
CHESAPEAKE AND ATLANTIC COASTAL BAYS

FAXNO. (410) 974-5338 WRITER’S DIRECT DIAL NO. (410) 260-3466
mdise@oag.state.md.us

September 29, 2008
BY FACSIMILE AND U.S. MAIL

President William C. Manlove

Cecil County Board of Commissioners
County Administration Building

200 Chesapeake Blvd. Suite 2100
Elkton, Maryland 21921

Mr. David Willis, Chairman
Cecil County Board of Appeals
County Administration Building
200 Chesapeake Blvd. Suite 2300
Elkton, Maryland 21921

RE: Cecil County Board of Appeals Critical Area Variance Case # 3409 - Mita

Dear Gentlemen:

This letter notifies you that the Cecil County Board of Appeals Decision, issued in the
above-referenced case on August 27, 2008, is Null and Void. As you know, the Critical Area
Commission for the Chesapeake and Atlantic Coastal Bays voted on October 11, 2007 to notify
the County that certain provisions of the Cecil County Critical Area Program are deficient.
Among those provisions was the Buffer Exemption Provision of the Cecil County Zoning
Ordinance.

Under State law, from the date of the Critical Area Commission’s action, “[l]ocal project
approvals granted under a part of a program that the Commission has determined to be deficient
shall be null and void after notice of the deficiency.” A variance is a “project approval” and
hence is subject to the quoted provision of Sate law. Although the staff of the Critical Area
Commission informed Mr. Joe Johnson of the County’s Office of Planning and Zoning on June
9, 2007 (copy of letter attached) that “the Board of Appeals may not approve any variance
request for the Mita project because the decision will be null and void per Natural Resources

1804 West Street, Suite 100
Annapolis, Maryland 21401







Article Section 8-1809 (1)(3),” the Board apparently proceeded in spite of that notice.

When this Office received a copy of the Board’s written decision, [ immediately called
the Board’s attorney, Mr. Keith Baynes, and reminded Mr. Baynes that the Critical Area
Commission’s action had divested the Board of authority to issue variances under the Buffer
Exemption provisions of the County ordinance. Mr. Baynes promised to check into the matter.
When I had not heard back from him after three weeks, I again contacted him. He related that he
had spoken with Mr. Sennstrom, who was of the view that the Board’s action was (in Mr.
Baynes’ words) “not a big deal.”

The State law which authorizes Cecil County, and its Board of Appeals, to consider land
use and development projects within the Critical Area is the Natural Resources Article of the
Annotated Code of Maryland. Under that law, the Board of Appeals’ action in the Mita case is
unquestionably null and void. The County and its Board must take immediate action to rescind
this illegal variance.

The Critical Area Commission takes very seriously the matter of a County Board of
Appeals purporting to act on a matter over which the Board has no jurisdiction. The
Commission and the Office of the Attorney General remain willing to work with the County to
resolve the issue discussed in this letter. We look forward to your prompt and favorable
response. :

Sincerely,

Mottt & Do

Marianne E. Dise
- Principal Counsel

cc: Hon. Margaret G. McHale, Chair
Keith Baynes
Eric Sennstrom

Norman Wilson, County Attorney
Kate Schmidt
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STATE OF MARYLAND
CRITICAL AREA COMMISSION
CHESAPEAKE AND ATLANTIC COASTAL BAYS
SO Weat Street. Suite 100, Annapoiis. Marvlund 21401
20 260-3260 Fax: (4102 974-3332
www darsiate.md.us ‘criticaldrea

June 9, 2008

Mr. Joseph Johnson

Cecil County Office of Planning and Zoning
County Administration Building

200 Chesapeake Boulevard, Suite 2300
Elkton, MBI Z 1921

Re:  Local Variance Case #3409; Mita
Susquehannock Boulevard, North East

. Dear Mr. Johnson:

Thank you for submitting the above referenced variance request for review and comment. As
you are aware, the action taken by the Critical Area Commission on October 11, 2007 applies to
the Buffer Exemption Area provisions of the Cecil County Zoning Ordinance. Specifically, the
Board of Appeals may not approve any variance request for this project because the decision will
be null and void per Natural Resources Article Section 8-1809(1)(3). Accordingly, I would

recommend that the Board postpone any hearing of this matter until the County has successfully
resolved the sanction.

Therefore, [ will not be providing comments at this time. Please notify this office when the

County intends to reschedule this variance request. Thank you for your attention. If you have
any questions, please contact me at (410) 260-3473.

"Sil'.cv.}:el} :
s Wi,
Kﬂ/t(./ _,] d.w{;ﬂ-r

Kate Schimudt
Natural Resources Planner
CE303-08

TTY for the Deaf
Annapoin: (210 9742609 D C. Metror 13011 356-0430







DOUGLAS F. GANSLER i
Attorney General MARIANNE E. DISE
K Assistant Attorney General
KATHERINE WINFREE i N Principal Counsel

; Chief Deputy Attorney General } L&y »
' 'ﬂal" : SAUNDRA K. CANEDO

JOIN B. HOWARD, JR iy e ai Assistant Attorney General
Deputy Attorney General i

STATE OF MARYLAND
OFFICE OF THE ATTORNEY GENERAL

CRITICAL AREA COMMISSION FOR THE
CHESAPEAKE AND ATLANTIC COASTAL BAYS

FAX NO. (410)974-5338 WRITER’S DIRECT DIiAL NO. (410) 260-3466
mdise@oag.state.md. us

September 25, 2008
HAND-DELIVERED
Mr. Robert P. Duckworth, Clerk of the Court
Circuit Court for Anne Arundel County

7 Church Circle
Annapolis, Marylahd 21401

Re:  Petition of Margaret G. McHale for Judicial Review of the Decision of the Anne
Arundel County Board of Appeals, DCW Dutchship Island, LLC.
Case No. C-119778
Dear Mr. Duckworth:
Enclosed please find for filing in the above-referenced case the Reply Memorandum of Law of
Petitioner Margaret G. McHale, Chair of the Critical Area Commission. Kindly date-stamp and return
one copy for my files.

Thank you for your assistance.

Very truly yours,

II"’*.._- ; - l‘"\_l‘
Neuague € o YR
Marianne E. Dise ;
Assistant Attorney General

Enclosure

cc: All Counsel

1804 West Street, Suite 100
Annapolis, Maryland 21401
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MARIANNE E. DISE
Assistant Attorney General
Principal Counsel

DoOUGLAS F. GANSLER
Attorney General

KATHERINE WINFREE

Chief Deputy Attorney General

SAUNDRA K. CANEDO
JOHN B. HOWARD, JR. Assistant Attorney General

Deputy Attorney General

STATE OF MARYLAND
OFFICE OF THE ATTORNEY GENERAL

CRITICAL AREA COMMISSION FOR THE
CHESAPEAKE AND ATLANTIC COASTAL BAYS

FAXNO. (410) 974-5338 WRITER’S DIRECT DIAL NO. (410) 260-3466
mdise@oag.state.md.us

September 29, 2008
BY FACSIMILE AND U.S. MAIL

President William C. Manlove

Cecil County Board of Commissioners
County Administration Building

200 Chesapeake Blvd. Suite 2100
Elkton, Maryland 21921

Mr. David Willis, Chairman
Cecil County Board of Appeals
County Administration Building
200 Chesapeake Blvd. Suite 2300
Elkton, Maryland 21921

RE: Cecil County Board of Appeals Critical Area Variance Case # 3409 - Mita
Dear Gentlemen:

This letter notifies you that the Cecil County Board of Appeals Decision, issued in the
above-referenced case on August 27, 2008, is Null and Void. As you know, the Critical Area
Commission for the Chesapeake and Atlantic Coastal Bays voted on October 11, 2007 to notify
the County that certain provisions of the Cecil County Critical Area Program are deficient.
Among those provisions was the Buffer Exemption Provision of the Cecil County Zoning
Ordinance.

Under State law, from the date of the Critical Area Commission’s action, “[1Jocal project
approvals granted under a part of a program that the Commission has determined to be deficient
shall be null and void after notice of the deficiency.” A variance is a “project approval” and
hence is subject to the quoted provision of Sate law. Although the staff of the Critical Area
Commission informed Mr. Joe Johnson of the County’s Office of Planning and Zoning on June
9, 2007 (copy of letter attached) that “the Board of Appeals may not approve any variance
request for the Mita project because the decision will be null and void per Natural Resources

1804 West Street, Suite 100
Annapolis, Maryland 21401







Article Section 8-1809 (1)(3),” the Board apparently proceeded in spite of that notice.

When this Office received a copy of the Board’s written decision, I immediately called
the Board’s attorney, Mr. Keith Baynes, and reminded Mr. Baynes that the Critical Area
Commission’s action had divested the Board of authority to issue variances under the Buffer
Exemption provisions of the County ordinance. Mr. Baynes promised to check into the matter.
When I had not heard back from him after three weeks, I again contacted him. He related that he
had spoken with Mr. Sennstrom, who was of the view that the Board’s action was (in Mr.
Baynes’ words) “not a big deal.”

The State law which authorizes Cecil County, and its Board of Appeals, to consider land
use and development projects within the Critical Area is the Natural Resources Article of the
Annotated Code of Maryland. Under that law, the Board of Appeals’ action in the Mita case is
unquestionably null and void. The County and its Board must take immediate action to rescind
this illegal variance.

The Critical Area Commission takes very seriously the matter of a County Board of
Appeals purporting to act on a matter over which the Board has no jurisdiction. The
Commission and the Office of the Attorney General remain willing to work with the County to
resolve the issue discussed in this letter. We look forward to your prompt and favorable
response.

Sincerely,

A "/w ) /7 < .I .
(W14 L\ 3 Y72 __

Marianne E. Dise

‘Principal Counsel

cc: Hon. Margaret G. McHale, Chair
Keith Baynes
Eric Sennstrom

Norman Wilson, County Attorney
Kate Schmidt







-
‘ e
.

o)

3

Martin O Maulley

Marcarat G. McHale
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STAFEOF BEARYLAND
CRITICAL AREA COMMISSION
CHESAPEAKE AND ATLANTIC COASTAL BAYS
1§04 West Street. Suite 100, Annupoiis. Marvlend 21401
310 200-3240 Fux: (2101 9745338
www dnr.siate. md.us ‘criticalarea
June 9, 2008

Mr. Joseph Johnson

Cecil County Office of Planning and Zoning
County Administration Building

200 Chesapeake Boulevard, Suite 2300
Elkton, MD 21921

Re:  Local Vanance Case #3409; Mita
Susquehannock Boulevard, North East

Dear Mr. Johnson:

Thank you for submitting the above referenced variance request for review and comment. As
you are aware, the action taken by the Critical Area Commission on October 11, 2007 applies to
the Buffer Exemption Area provisions of the Cecil County Zoning Ordinance. Specifically, the
Board of Appeals may not approve any variance request for this project because the decision will
be null and void per Natural Resources Article Section 8-1809(1)(3). Accordingly, I would

recommend that the Board postpone any hearing of this matter until the County has successfully
resolved the sanction.

Therefore, [ will not be providing comments at this time. Please notify this office when the

County intends to reschedule this variance request. Thank you for your attention. If you have
any questions, please contact me at (410) 260-3475.

S]I'.CE}'E]} :

III,'/‘ ! T\]I- |
]\m st
Kate Schmidt

Natural Resources Planner
CE303-08

TTY for the Deaf
‘ﬂ‘.ﬁ;‘.p’di'..\' (=« 9742600 D C. Metro: i 30 $56-0430
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DOUGLAS F. GANSLER
Attorney General MARIANNE E. DISE
Assistant Attorney General
KATHERINE WINFREI Principal Counsel
Chief Depnty Attorney General
SAUNDRA K. CANEDO
JOIN B. HOWARD, JR Assistant Attorney General

Deputy Attorney General

STATE OF MARYLAND
OFFICE OF THE ATTORNEY GENERAL

CRITICAL AREA COMMISSION FOR THE
CHESAPEAKE AND ATLANTIC COASTAL BAYS

FAXNO. (410) 974-5338 WRITER’S DIRECT DIAL NO. (410) 260-34606
mdiseoag.state.md.us

October 1, 2008

Mr. Eustace W. Mita
2224 East Deerfield Drive
Media, PA 19063

RE: Cecil County Board of Appeals Case No. 3409

Dear Mr. Mita:

I am taking the unusual step of writing directly to you to inform you that, in the opinion
of this Office, the variance granted by the Cecil County Board of Appeals in the above-
referenced case is null and void. I am enclosing correspondence from the Critical Area
Commission to the County (dated June 9, 2008), which advised the County that any variance
granted in this case would be null and void under State law, Annotated Code of Maryland,
Natural Resources Article Section 8-1809 (1)(3). Apparently, the County proceeded with a
hearing, and purported to grant the variance. You, as the property owner, may not have had
knowledge of the events preceding the Board of Appeals’ hearing, and the Board’s Decision does
not reflect that the Board was informed of the State law sanction imposed on the County.

Please feel free to contact me with any questions about this letter or the attachments.

Sincerely,

i

{1
Marianne E. Dise
Principal Counsel

Enclosures

1804 West Street, Suite 100
Annapolis. Maryland 21401







DOUGLAS F. GANSLER

Attorney General MARIANNE E. DISE

Assistant Attorney General

KATHERINE WINFREE Principal Counsel

Chief Deputy Attorney General
SAUNDRA K. CANEDO

JOHN B. HOWARD, JR. Assistant Attorney General

Deputy Attorney General

STATE OF MARYLAND
OFFICE OF THE ATTORNEY GENERAL

CRITICAL AREA COMMISSION FOR THE
CHESAPEAKE AND ATLANTIC COASTAL BAYS

FAX NO. (410) 974-5338 WRITER’S DIRECT DIAL NO. (410) 260-3466
mdise@oag.state.md.us

September 29, 2008

BY FACSIMILE AND U.S. MAIL

President William C. Manlove

Cecil County Board of Commissioners
County Administration Building

200 Chesapeake Blvd. Suite 2100
Elkton, Maryland 21921

Mr. David Willis, Chairman
Cecil County Board of Appeals
County Administration Building
200 Chesapeake Blvd. Suite 2300
Elkton, Maryland 21921

RE: Cecil County Board of Appeals Critical Area Variance Case # 3409 - Mita

Dear Gentlemen:

This letter notifies you that the Cecil County Board of Appeals Decision, issued in the
above-referenced case on August 27, 2008, is Null and Void. As you know, the Critical Area
Commission for the Chesapeake and Atlantic Coastal Bays voted on October 11, 2007 to notify
the County that certain provisions of the Cecil County Critical Area Program are deficient.
Among those provisions was the Buffer Exemption Provision of the Cecil County Zoning
Ordinance.

Under State law, from the date of the Critical Area Commission’s action, “[lJocal project
approvals granted under a part of a program that the Commission has determined to be deficient
shall be null and void after notice of the deficiency.” A variance is a “project approval” and
hence is subject to the quoted provision of Sate law. Although the staff of the Critical Area
Commission informed Mr. Joe Johnson of the County’s Office of Planning and Zoning on June
9, 2007 (copy of letter attached) that “the Board of Appeals may not approve any variance
request for the Mita project because the decision will be null and void per Natural Resources
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Article Section 8-1809 (1)(3),” the Board apparently proceeded in spite of that notice.

When this Office received a copy of the Board’s written decision, I immediately called
the Board’s attorney, Mr. Keith Baynes, and reminded Mr. Baynes that the Critical Area
Commission’s action had divested the Board of authority to issue variances under the Buffer
Exemption provisions of the County ordinance. Mr. Baynes promised to check into the matter.
When I had not heard back from him after three weeks, I again contacted him. He related that he
had spoken with Mr. Sennstrom, who was of the view that the Board’s action was (in Mr.
Baynes’ words) “not a big deal.”

The State law which authorizes Cecil County, and its Board of Appeals, to consider land
use and development projects within the Critical Area is the Natural Resources Article of the
Annotated Code of Maryland. Under that law, the Board of Appeals’ action in the Mita case is

unquestionably null and void. The County and its Board must take immediate action to rescind
this illegal variance.

The Critical Area Commission takes very seriously the matter of a County Board of
Appeals purporting to act on a matter over which the Board has no jurisdiction. The
Commission and the Office of the Attorney General remain willing to work with the County to

resolve the issue discussed in this letter. We look forward to your prompt and favorable
response. &

Sincerely,

Wit & Do

Marianne E. Dise
Principal Counsel

cc: Hon. Margaret G. McHale, Chair
Keith Baynes
Eric Sennstrom

Norman Wilson, County Attorney
Kate Schmidt
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STATE OF MARYLAND
CRITICAL AREA COMMISSION
CHESAPEAKE AND ATLANTIC COASTAL BAYS
1804 West Street. Suite 100. Aanapolis, Maryland 21401

“

410) 260-3460 Fux: (410) 974-5338
www.dnr.state. md us/criticalarea

June 9, 2008

Mr. Joseph Johnson

Cecil County Office of Planning and Zoning
County Administration Building

200 Chesapeake Boulevard, Suite 2300
Elkton, MD 21921

Re:  Local Vanance Case #3409; Mita
Susquehannock Boulevard, North East

Dear Mr. Johnson:

Thank you for submitting the above referenced variance request for review and comment. As
you are aware, the action taken by the Critical Area Commission on October 11, 2007 applies to
the Buffer Exemption Area provisions of the Cecil County Zoning Ordinance. Specifically, the
Board of Appeals may not approve any variance request for this project because the decision will
be null and void per Natural Resources Article Section 8-1809(1)(3). Accordingly, I would

recommend that the Board postpone any hearing of this matter until the County has successfully
resolved the sanction.

Therefore, I will not be providing comments at this time. Please notify this office when the

County intends to reschedule this variance request. Thank you for your attention. If you have
any questions, please contact me at (410) 260-3473.

Sinceyely,
| \azﬂ_,' e

Kate Schumdt

Natural Resources Planner

CE303-08

TTY for the Deaf
Annapolis: (410) 974-2609 D C. Metro. (301) 586-0430







OFFICE OF THE ATTORNEY GENERAL
for the
Critical Area Commission for the Chesapeake and Atlantic Coastal Bays
1804 West Street, Suite 100

Annapolis, Maryland 21401
(410) 260-3466
(410) 974-5338 (Fax)

October 9, 2008

MEMORANDUM

hO: Kay Winfree

LAY
1/
FROM: Marianne E. DiJsﬁ}."}' e

-

RE: Golf Courses in the Critical Area

Attached to this memo is the Critical Area Commission’s Policy on golf courses in the Resource
Conservation Area. Also attached are the staff memos summarizing the development of the
Commission’s policy on golf courses. The staff memos reflect the discussion of the CAC
subcommittee and the public comments received on the draft policy. The final policy was
adopted by the full Commission in August, 2005 (excerpt from minutes attached). I hope that
these documents are useful to you and the Attorney General. If you would like more background
information on any topic in the memos or the policy, I'd be happy to arrange a meeting with the
staff planner who was responsible for this project.







DOUGLAS F. GANSLER

Attorney General MARIANNE E. DISE

Assistant Attorney General
KATHERINE WINFREE Principal Counsel

Chief Deputy Attorney General
SAUNDRA K. CANEDO

JOHN B. HOWARD, JR. Assistant Attorney General

Deputy Attorney General

STATE OF MARYLAND
OFFICE OF THE ATTORNEY GENERAL

CRITICAL AREA COMMISSION FOR THE
CHESAPEAKE AND ATLANTIC COASTAL BAYS

FAXNO. (410) 974-5338 WRITER’S DIRECT DIAL NO. (410) 260-3466
mdise@oag.state.md.us

October 9, 2008

Edward H. Nabb, Jr., Esquire
Harrington, Harrington, and Nabb, P.A.
526 Poplar Street

P.O. Box 238

Cambridge, Maryland 21613

RE: Proposed Intra-Family Subdivision - Wayne Markey Property

Dear Mr. Nabb:

This letter follows up on our recent telephone conversation, and your letter of September
24,2008, concerning the expansion of the Critical Area Buffer on the above-referenced property.
As you noted in your letter, I have already responded to a request by Steve Dodd, Director of the
Dorchester County Planning and Zoning Office, for my legal interpretation of the language in
Dorchester County’s Critical Area Program related to the expansion of the Buffer. Your recent
letter poses another question related to Mr. Dodd’s earlier inquiry; moreover, Mr. Markey has
been in contact with Mary Owens and Ren Serey of the Critical Area Commission staff, to
discuss his concerns. I believe that the exchange of written correspondence may not provide the
best vehicle for discussing the issues related to the Markey property, so I suggest that we
schedule a mutually convenient time to meet in Cambridge.

In the meantime, I want to respond to the specific question you posed in your letter:
whether the County’s Planning Commission may determine “by fact finding” that the non-tidal
wetlands on the Markey property should or should not be subject to expanded tidewater buffer
protection as sensitive non-tidal wetlands. In my view, the Planning Commission does not have
this authority. In the case of non-tidal wetlands, the “factual determination” is limited to
establishing whether or not non-tidal wetlands exist in a given location (in this case, in a location
contiguous to the 100-foot Buffer). Non-tidal wetlands are considered, by their very nature, to be
“sensitive areas.” The word “sensitive” is a descriptive adjective, and not a limiting modifier.
The Critical Area Commission’s consistent interpretation of the COMAR provision and the
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Dorchester County provision (as explained in my June 20, 2008 Memorandum, attached to this
letter) is that the tidewater Buffer must be expanded beyond 100 feet to include contiguous
sensitive areas, including, as per the Dorchester Program, non-tidal wetlands.

As I mentioned above, I believe that the issues related to the Markey property could better
be discussed if we meet in-person, with all parties as participants to the discussion. I suggest that
a meeting be arranged among you, Mr. Dodd, Mr. Markey, myself, and Commission staff. We
are willing to come to Cambridge for the meeting. Please contact me at your convenience to
discuss this proposal.

Sincerely,

%(M’Mu )

Marianne E. Dise
Principal Counsel

cc: Wayne Markey
Steve Dodd
Ren Serey
Mary Owens
Julie Roberts




OFFICE OF THE ATTORNEY GENERAL
for the
Critical Area Commission for the Chesapeake and Atlantic Coastal Bays
1804 West Street, Suite 100

Annapolis, Maryland 21401
(410) 260-3466
(410) 974-5338 (Fax)

June 20, 2008

MEMORANDUM

TO: Ren Serey
Executive Director, Critical Area Commission

Marianne E. Dis@
Principal Counse

Inquiry from Dorchester County Planning & Zoning Office

This Memorandum responds to your request for advice about a letter dated May 13, 2008

from Steve M. Dodd, Director of the Dorchester County Planning & Zoning Office. On behalf of
the Dorchester County Planning Commission, Mr. Dodd asked you to obtain an “official, legal
interpretation” of certain language in Dorchester County’s Critical Area program. Specifically,
Mr. Dodd requested this Office’s interpretation of comments in a letter dated April 22, 2008
from Julie Roberts, a Natural Resources Planner with the Critical Area Commission. Ms.
Roberts’ letter addressed a proposed three lot intra- family subdivision of property in Dorchester
County owned by Wayne Markey (local case P&Z # 1116). Ms. Roberts identified an area on
the Markey property which requires an expansion of the minimum 100-foot Critical Area Buffer,
due to the existence of non-tidal wetlands which are contiguous to the 100-foot Buffer. Ms.
Roberts then commented that, due to the required expansion of the Buffer, “variances must be
obtained for the disturbance associated with the proposed driveways on Lots 1 and 2.” Finally,
she noted that the Critical Area Commission would not oppose variances for access to these
intra-family transfer lots.

Mr. Dodd explained the County’s view that because the nontidal wetlands are not
adjacent to the tidal wetlands, the nontidal wetlands are not considered a Habitat Protection Area
and are therefore not regulated under the Dorchester County Critical Area Program. Mr. Dodd
also stated that only grandfathered lots and parcels are eligible for variances. Apparently, it is
Dorchester County’s policy not to consider variance applications for intra-family transfer lots.

At your request, I have reviewed Mr. Dodd’s letter, Ms. Roberts’ letter, and the pertinent
language of COMAR and of the Dorchester County Critical Area program. While this




Memorandum is advice of counsel only, and not a formal opinion of the Attorney General, it
does express my view as to the matters discussed in Mr. Dodd’s and Ms. Roberts’ letters.

Expansion of the 100-foot Buffer: Ms. Roberts quoted COMAR 27.01.09C (7), which
provides that “local jurisdictions shall expand the Buffer beyond 100 feet to include contiguous
sensitive areas, such as steep slopes, hydric soils, or highly erodible soils, whose development or
disturbance may impact streams, wetlands, or other aquatic environments.” This requirement for
expansion of the 100-foot Buffer pertains to all listed “contiguous sensitive areas.” That is,
where a listed sensitive area is contiguous to (“neighboring, adjoining™)' the 100-foot Buffer,
then the Buffer must be expanded to include the contiguous sensitive area. This is so, even if the
listed contiguous sensitive area is separated from tidal waters or tidal wetlands by man-made
features. As long as the listed contiguous sensitive area is contiguous to the 100-foot Buffer,
then the Buffer must be expanded. Dorchester County’s Program language confirms this
interpretation. “Dorchester County has determined that the tidewater buffer will be a minimum
of 100 feet wide landward from the mean high water line of ....tidal wetlands. The buffer will
be expanded beyond 100 feet to include contiguous, sensitive areas of nontidal wetlands....”
Dorchester County Critical Area Program at 41. In my view, Ms. Roberts has accurately stated
the requirement for expansion of the Buffer in this case.

Variance for an Intra-Family Lot: Ms. Roberts stated that the Commission “would not
oppose” a variance for driveways for proposed Lots 1 and 2. This position reflects a policy
interpretation that recognizes the provision made by the General Assembly for creation of intra-
family transfer lots. See Code, NR II, §8-1808.2. The Commission would not actively support
variances for these intra-family lots. Rather, the Commission would likely request that, if the
County grants variances, that the variances be the minimum necessary to afford relief, and that
appropriate mitigation be required. Of course, Dorchester County is free to interpret its Critical
Area program in a manner that is stricter than the State’s interpretation, and accordingly, to
decline to support a variance request for a new intra-family lot.

This Memorandum reflects my view as Principal Counsel to the Critical Area
Commission, and it is not a formal Opinion of the Attorney General. Please contact me if I may
be of further assistance.

'Black’s Law Dictionary (4™ Ed.)
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FAXNQ. (410)974-5338 WRITER'S DIRECT DIAL NO (410) 260-34606
mdise{oag.state md.us

October 31, 2008

Hon. Donald Dwyer, Jr.
Maryland House of Delegates
154 Lowe House Office Building
Annapolis, Maryland 21401-1991

RE: Frazier Property, Anne Arundel County

Dear Delegate Dwyer:

Thank you for your letter to the Attorney General of October 2, 2008, in which you
reported your concern with an ongoing situation involving a junk yard on the Frazier Property at
8270 Edwin Raynor Boulevard in Pasadena, Anne Arundel County. Your letter stated that the
junk yard lies within several hundred feet of the river, and you asked that this Office and the
Critical Area Commission to investigate the site, including performing a survey and taking core
samples of the soil. '

As you know, Anne Arundel County is responsible for inspection and enforcement of its
local zoning laws regulating junk yards, and the County is also responsible for inspection and
enforcement of the County’s Critical Area Program. The Critical Area Commission’s role under
State law is to oversee the implementation of the Critical Area program by the 64 local

jurisdictions with approved Critical Area programs, but the Critical Area Commission employs
no inspectors.

Because the Critical Area Commission records contained no information regarding
violations on the site, I contacted the County Attorney’s Office to discuss the serious concems
raised by your letter. We ascertained that Anne Arundel County has cited the property owner
numerous times for violations of the local zoning code related to the junk and debris on the
property, and that the owner has paid fines to the District Court for these local zoning violations.
However, none of the violations involved the Critical Area law or regulations. The County
assured me and the Critical Area Commission staff that the zoning violations are limited to
violations of the local zoning code, and that the activities on the property do not violate the
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Critical Area criteria. (Examples of Critical Area violations would include illegal grading,
clearing, or exceeding the impervious surface limit on the site). We verified with the County that
there has been no illegal grading or clearing on the Critical Area portion of the site, and that the
limits on impervious surfaces are not exceeded.

[ appreciate your concern for the protection of our environment, and I trust that this letter
has responded to your inquiry. For further information, please contact me directly at (410) 260-
3466. You may also wish to speak to Ms. Betty Dixon, Director of the Anne Arundel County
Office of Inspections and Permits at (410) 222-7790.

Sincerely,

N ddse & [ a0,

Marianne E. Dise
Assistant Attorney General

cc: Hon. Douglas F. Gansler
Ms. Betty Dixon







Please forward copies of finalized correspondence (with pink slip) to Peggie
McKee at the address below.

Reference No: MAIL O3-2222

MAIL-Tracker Assignment and Tracking Form
OAG Mail Tracking Services Unit
200 Saint Paul Place
Baltimore, MD 21202
Email: pmckee@oag.state.md.us
Fax: 410-230-1708
Telephone: 410-576-6972

TiDE %LMJ_Q%W

FROM: / Shanetta Paskel, Director Legislation
DATE: lol Lo'O%
Please prepare draft response by lD}aD] and forward it to

Shanetta Paskel with reference number.

If you have any questions about the response, or do not think a response can be
prepared by the date above, please contact Shanetta at 410-576-7939.

Upon receiving the draft response, Shanetta will contact you to review it and
prepare to send it out.

Please note that we will contact the author(s) of the letter to let him/her know we
have received the correspondence and are looking at the matter. The author(s) of the
letter will be instructed to contact Shanetta Paskel if they have any questions or want to
check on the status of the response.

Comments: cc: Douglas Gansler
Kay Winfree

J.B. Howard Y

Dan Frledman

€ an Y I nravmond

RECEIVED

0CT 0 9 2008

ept of the Environment
Ofﬁce The Attomey General






Don Dwveg, Jr Annapolis Office
31st Legislative District P 154 Lowe House Office Building
Anne Arundel County - i) Annapolis, Maryland 21401-1991
™ Annapolis 410-841-3298
Drputy Mmvorary Wiire Jifwy: Glen Burnie 410-590-4320
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The Maryland House of Delegates

ANNAPOLIS, MARYLAND 2140I-1991

Jupictary CommrTTER

Attorney General Douglas Gansler
Office of the Attorney Genperal
200 St. Paul Place

Baltimore, MD 21202

Thursday, October 02,2008

Dear Attorney General Gansler,

I am writing regarding a serious environmental violation that has been allowed to go on
for over 23 years in Anne Arundel County. Based on newspaper-accounts that I have in
my possession, Anne Arundel County first became aware of this violation in 1985. It
took from that time in 1985 until 1991 (6 years) for Anne Arundel County to take action
against the property owner. '

Amazingly, on September 5, 1991 Anne Arundel County entered into a lease with the
same property owner to use a portion of the 45 acre parcel as a “dredge spoil” area.
Again on February 16, 1993 the lease was amended to extend the term and increase the
amount. Ironically, according to the Director of Inspections and Permits (Betty Dixon),
the County was leasing the land for the amount of fines and charges levied by the county
in court earlier that year. Concerned, she went to the office of law and questioned the
situation. I am under the impression that something did not sit just right regarding her
meeting with the Anne Arundel County office of law and this situation.

On September 9, 2006, the property owner (Connie Frazier) was issued a grading permit
to close the dredge site. Ironically, the permit issued clearly indicates that the property is
located within the critical area. This is the only official document indicating correctly
that the property is in the critical area. There are specific requirements contained in the
2006 permit that to date have not been complied with yet Anne Arundel County fails to
enforce the requirements of the permit and it remains open even though no work has
begun.

It is interesting that there are recorded complaints on the county’s website dated from
2003 thranoh 2007 (Raf Cace TN Z2002-04230Y Hawever the camnlaint ie liated ac a

E-Mail don_dwyer@house.state.md.us







“Junk and debris” case. If you look at a Google Earth satellite view at 8270 Edwin
Raynor Blvd. Pasadena MD 21122 you will see that this is clearly an illegal junk yard
within several hundred feet of the river that has been there since 1985.

[t seems that there are many irregularities concerning how Anne Arundel County zoning
enforcement has handled this case.

No legal action from 1985 until 1989.

Oct 14, 1987 Property sold to Connie Frazier while under investigation.

Jan 13, 1989 AACO Files land use Suit against Connie Frazier.

Sept 5, 1991 AACO leases land for dredge spoil site.

Significant fines of 1991 were offset by county lease.

From 2003 through 2008 multiple citations issued without follow up.

To date no critical area violations have been sited.

No enforcement of 2006 grading permit.

Over a half a dozen homes have been constructed without permits or subdivisions
Dredge Spoil remains open on a violated grading permit.

You will see in a Google Earth satellite view that the property is within several hundred
feet of the Magothy River. Further, a newspaper account of 1991 states that “the junk is
more easily seen from the water than the highway. Ms. Finklestein said, “It’s a nice
waterfront junkyard.”

With this being the case, why in over 23 years, have none of the complaints been
recorded or prosecuted as “Critical Area” violations, and why is it that Anne Arundel
County ignored for so long the serious violations and possible contaminations regarding
this property? '

I am requesting an official investigation by the Office of the Maryland Attorney General
and the Critical Area Commission pertaining to the irregularities and inconsistencies
related to this property. I would request that the site be surveyed for possible filling of
ravines and ask that core samples be taken and tested at various locations on the property.

I would ask that the assigned investigator meet me personally to review my many -
documents.

Cansti all:f yours,

D{:Iegntc DUE@;:

AACOQO District 31







Mrs. Betty Dixon

Director, Anne Arundel County
Office of Inspections and Permits
2664 Riva Road

Annapolis, MD 21401

John B. Howard, Jr.

Office of the Attorney General
200 St. Paul Place

Baltimore, MD 21202

Michelle Parrish

Office of the Attorney General
200 St. Paul Place

Baltimore, MD 21202

Shanetta Paskel

Office of the Attorney General
200 St. Paul Place

Baltimore, MD 21202

Dan Friedman

Annapolis Legislative office
Legislative Services Building
90 State Circlc

Annapolis, MD 21401

Attorney Gencral

Douglas F. Gansler

Office of the Attorney General
200 St. Paul Place

Baltimore, MD 21202

Katherine Winfree

Office of the Attorney General
200 St. Paul Place

Baltimore, MD 21202

Erin Fitzsimmons

Office of the Attorney General
200 St. Paul Place

Baltimore, MD 21202
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STATE OF MARYLAND
OFFICE OF THE ATTORNEY GENERAL

CRITICAL AREA COMMISSION FOR THE
CHESAPEAKE AND ATLANTIC COASTAL BAYS

FAXNO (410)974-5338 WRITER'S DIRECT DIAL NO (410) 260-3466
mdise@oag.state.md.us

November 12, 2008

Alexis E. Kramer, Esquire
Ewing, Dietz, Fountain & Kehoe
16 South Washington Street
Post Office Box 1146

Easton, Maryland 21601-1146

RE: Public Information Act Request to the Critical Area Commission:
5782 Shipyard Point Road, Royal Oak, Maryland (Blevins)

Dear Ms. Kramer:;

Enclosed please find all records and documents in the files of the Maryland Critical Area
Commission pertaining to your request for information dated October 23, 2008, received in this
Office on October 27, 2008.

The Commiission has waived the search and copying fees for this request. Please contact
me if you have any questions about this response.

Sincerely,

4 I, S AP T THRE .~ . J
' _..' .l_f':f'i ;-f'_.-'_ I_'[ _J_I _-. | 7 ¥ 3 !.-_\___'_._,.

/' Marianne E. Dise
Principal Counsel

Enclosures

1804 West Street. Suite 100
Annapolis. Maryland 21401






Dise, Marianne E.

om: Dise, Marianne E.

Qt: Monday, September 15, 2008 12:08 PM
- Cucuzzella, Paul

Subject: FW: Blevins boathouse

Fyi - It's RCA and not BEA

Original Message
From: Kelly, Nick
Sent: Monday, September 15, 2008 9:58 AM
To: Gallo, Kerrie
Cc: Dise, Marianne E.
Subject: RE: Blevins boathouse

D'oh! Good call. I checked it out. It's not BEA.
NK
From: Gallo, Kerrie

Sent: Monday, September 15, 2008 9:26 AM
To: Kelly, Nick

iubject: RE: Blevins boathouse
ould you please double check the County BEA maps just to be sure its not BEA? Thanks!

Sent by GoodLink (www.good.com)

From: Kelly, Nick

Sent. Monday, September 15, 2008 09:07 AM Eastern Standard Time
To:  Dise, Marianne E.

Cg: . 'Galleo Kertie

Subject: RE: Blevins boathouse

Hi Marianne,

The site is designated RCA, according to our GIS layer. However, I couldn’t located any file related to the
property. Kerrie, do you happen to know of any file that may be related to this project?

Let me know if there’s anything else I can do.

Thanks







Nick

~-Original Message-----
From: Dise, Marianne E.
Sent: Friday, September 12, 2008 2:25 PM
To: Gallo, Kerrie; Kelly, Nick
Cc: Schmidt, Katherine; Cucuzzella, Paul; Canedo, Saundra
Subject: FW: Blevins boathouse

Nick,

Can you please check this property on the CA maps? The case involves a boat house that was converted to a
residence, in violation of the terms of a conservation easement on the property. We are interested in the CA
designation of the property, as well as whether the property has been mapped as buffer exempt. Also, if you
have any project files on the property, that would be helpful. Thanks,

Marianne

om: Cucuzzella, Paul

nt: Friday, September 12, 2008 2:02 PM
To: Dise, Marianne E.
Subject: Blevins boathouse

Marianne, the Blevins boathouse is located on Talbot County Tax Map 46, Parcel 38, on Irish Creek. As
discussed, please have the planner check to confirm that it’s not buffer-exempt. The boathouse is adjacent to
the property’s pier, and is certainly w/i 100’ of the water. Thanks.

Paul J. Cucuzzella

Assistant Attorney General

Maryland Department of Natural Resources
580 Taylor Ave., C-4

Annapolis, Maryland 21401

. 10) 260-8352

fax (410) 260-8364







Page 1701 2

Dise, Marianne E.

From: Dise, Marianne E.

Sent: Monday, September 15, 2008 1:46 PM
To: Kelly, Nick

Subject: RE: Blevins boathouse

Tracking: Recipient Delivery
Kelly, Nick Delivered: 9/15/2008 1:46 PM

Thanks, Nick. I've passed along to Paul C. He may be contacting you re testifying about
the Talbot program, and/or the buffer.

Original Message
From: Kelly, Nick
Sent: Monday, September 15, 2008 9:07 AM
To: Dise, Marianne E.
Cc: Gallo, Kerrie
Subject: RE: Blevins boathouse

Hi Marianne,

The site is designated RCA, according to our GIS layer. However, | couldn't located any file related to the
property. Kerrie, do you happen to know of any file that may be related to this project?

Let me know if there's anything else | can do.

Thanks

From: Dise, Marianne E.

Sent: Friday, September 12, 2008 2:25 PM

To: Gallo, Kerrie; Kelly, Nick

Cc: Schmidt, Katherine; Cucuzzella, Paul; Canedo, Saundra
Subject: FW: Blevins boathouse

Nick,

Can you please check this property on the CA maps? The case involves a
boat house that was converted to a residence, in violation of the terms of a
conservation easement on the property. We are interested in the CA
designation of the property, as well as whether the property has been
mapped as buffer exempt. Also, if you have any project files on the
property, that would be helpful. Thanks,

Marianne

‘ From: Cucuzzella, Paul
Sent: Friday, September 12, 2008 2:02 PM

To: Dise, Marianne E.

10/28/2008







10/28/2008

Page 2 of 2

Subject: Blevins boathouse

Marianne, the Blevins boathouse is located on Talbot County Tax Map 46, Parcel 38, on Irish
Creek. As discussed, please have the planner check to confirm that it's not buffer-exempt. The
boathouse is adjacent to the property's pier, and is certainly w/i 100’ of the water. Thanks.

Paul J. Cucuzzella

Assistant Attorney General

Maryland Department of Natural Resources
580 Taylor Ave., C-4

Annapolis, Maryland 21401

(410) 260-8352

fax (410) 260-8364
pcucuzzella@dnr.state.md.us
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Dise, Marianne E.

. From:  Dise, Marianne E.

Sent: Friday, September 12, 2008 2:25 PM

To: Gallo, Kerrie; Kelly, Nick

Cc: Schmidt, Katherine; Cucuzzella, Paul; Canedo, Saundra
Subject: FW: Blevins boathouse

Tracking: Recipient Delivery
Gallo, Kerrie Delivered: 9/12/2008 2:25 PM
Kelly, Nick Delivered: 9/12/2008 2:25 PM

Schmidt, Katherine Delivered: 9/12/2008 2:25 PM
Cucuzzella, Paul  Delivered: 9/12/2008 2:25 PM
Canedo, Saundra Delivered: 9/12/2008 2:25 PM

Nick,

Can you please check this property on the CA maps? The case involves a boat house that
was converted to a residence, in violation of the terms of a conservation easement on the
property. We are interested in the CA designation of the property, as well as whether

the property has been mapped as buffer exempt. Also, if you have any project files on
the property, that would be helpful. Thanks,

‘ Marianne

From: Cucuzzella, Paul

Sent: Friday, September 12, 2008 2:02 PM
To: Dise, Marianne E.

Subject: Blevins boathouse

Marianne, the Blevins boathouse is located on Talbot County' Tax Map 46, Parcel 38, on Irish Creek. As

discussed, please have the planner check to confirm that it's not buffer-exempt. The boathouse is adjacent to the
property’s pier, and is certainly w/i 100" of the water. Thanks.

Paul J. Cucuzzella

Assistant Attorney General

Maryland Department of Natural Resources
580 Taylor Ave., C-4

Annapolis, Maryland 21401

(410) 260-8352

fax (410) 260-8364
pcucuzzella@dnr.state.md.us

10/28/2008
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Kelly, Nick

From: Kelly, Nick

Sent:  Monday, September 15, 2008 1:47 PM
To: Dise, Marianne E.

Subject: RE: Blevins boathouse

Excellent. | always love a chance to testify!

Nick

From: Dise, Marianne E.

Sent: Monday, September 15, 2008 1:46 PM
To: Kelly, Nick

Subject: RE: Blevins boathouse

Thanks, Nick. I've passed along to Paul C. He may be contacting you re testifying
about the Talbot program, and/or the buffer.

From: Kelly, Nick
Sent: Monday, September 15, 2008 9:07 AM

To: Dise, Marianne E.
‘ Cc: Gallo, Kerrie
Subject: RE: Blevins boathouse

Hi Marianne,
The site is designated RCA, according to our GIS layer. However, | couldn'’t located any file

related to the property. Kerrie, do you happen to know of any file that may be related to this
project?

Let me know if there's anything else | can do.

Thanks
Nick

From: Dise, Marianne E.

Sent: Friday, September 12, 2008 2:25 PM

To: Gallo, Kerrie; Kelly, Nick

Cc: Schmidt, Katherine; Cucuzzella, Paul; Canedo, Saundra
Subject: FW: Blevins boathouse

Nick,

Can you please check this property on the CA maps? The case involves

a boat house that was converted to a residence, in violation of the

terms of a conservation easement on the property. We are interested
. in the CA designation of the property, as well as whether the property

has been mapped as buffer exempt. Also, if you have any project files

on the property, that would be helpful. Thanks,

10/29/2008
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Marianne

----- Criginal Message-----

From: Cucuzzella, Paul

Sent: Friday, September 12, 2008 2:02 PM
To: Dise, Marianne E.

Subject: Blevins boathouse

Marianne, the Blevins boathouse is located on Talbot County Tax Map 46, Parcel 38, on
Irish Creek. As discussed, please have the planner check to confirm that it's not buffer-
exempt. The boathouse is adjacent to the property’s pier, and is certainly w/i 100’ of the
water. Thanks.

Paul J. Cucuzzella

Assistant Attorney General

Maryland Department of Natural Resources
580 Taylor Ave., C-4

Annapolis, Maryland 21401

(410) 260-8352

fax (410) 260-8364
pcucuzzella@dnr.state.md.us







Kelly, Nick
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From: Dise, Marianne E.
Sent:  Monday, September 15, 2008 1:46 PM
To: Kelly, Nick

Subject: RE:

Blevins boathouse

Thanks, Nick. I've passed along to Paul €. He may be contacting you re testifying about
the Talbot program, and/or the buffer.

From: Kelly, Nick

Sent: Monday, September 15, 2008 9:07 AM
To: Dise, Marianne E.

Cc: Gallo, Kerrie

Subject: RE: Blevins boathouse

Hi Marianne,

The site is designated RCA, according to our GIS layer. However, | couldn't located any file related to the
property. Kerrie, do you happen to know of any file that may be related to this project?

Let me know if there's anything else | can do.

Thanks

Nick

10/29/2008

From: Dise, Marianne E.

Sent: Friday, September 12, 2008 2:25 PM

To: Gallo, Kerrie; Kelly, Nick

Cc: Schmidt, Katherine; Cucuzzella, Paul; Canedo, Saundra
Subject: FW: Blevins boathouse

Nick,

Can you please check this property on the CA maps? The case involves a
boat house that was converted to a residence, in violation of the terms of a
conservation easement on the property. We are interested in the CA
designation of the property, as well as whether the property has been
mapped as buffer exempt. Also, if you have any project files on the
property, that would be helpful. Thanks,

Marianne

----- Original Message-----

From: Cucuzzella, Paul

Sent: Friday, September 12, 2008 2:02 PM
To: Dise, Marianne E.

Subject: Blevins boathouse

Marianne, the Blevins boathouse is located on Talbot County Tax Map 46, Parcel 38, on Irish
Creek. As discussed, please have the planner check to confirm that it's not buffer-exempt. The
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boathouse is adjacent to the property’s pier, and is certainly w/i 100’ of the water. Thanks.

Paul J. Cucuzzella
‘ Assistant Attorney General
Maryland Department of Natural Resources
580 Taylor Ave., C-4
Annapolis, Maryland 21401
(410) 260-8352
fax (410) 260-8364
pcucuzzella@dnr.state.md.us

10/29/2008






Kelly, Nick

m: Kelly, Nick
‘1: Monday, September 15, 2008 9:58 AM
: Gallo, Kerrie
Ce: Dise, Marianne E.
Subject: RE: Blevins boathouse

D'oh! Good call. I checked it out. It's not BEA.

NK

----- Original Message-----

From: Gallo, Kerrie

Sent: Monday, September 15, 2008 9:26 AM
To: Kelly, Nick

Subject: RE: Blevins boathouse

Could you please double check the County BEA maps just to be sure its not BEA? Thanks!

Sent by GoodLink (www.good.com)

————— Original Message-----

From: Kelly, Nick

Sent: Monday, September 15, 2008 09:07 AM Eastern Standard Time
To: Dise, Marianne E.

CEy: Gallo, Kerrie

Subject: RE: Blevins boathouse

. Marianne,

The site is designated RCA, according to our GIS layer. However, I couldn’t located any

file related to the property. Kerrie, do you happen to know of any file that may be
related to this project?

Let me know if there’s anything else I can do.

Thanks

Nick

----- Original Message-----

From: Dise, Marianne E.

Sent: Friday, September 12, 2008 2:25 PM

To: Gallo, Kerrie; Kelly, Nick

Cc: Schmidt, Katherine; Cucuzzella, Paul; Canedo, Saundra
Subject: FW: Blevins boathouse

Nick,

'n you please check this property on the CA maps? The case involves a boat house that

as converted to a residence, in violation of the terms of a conservation easement on the
property. We are interested in the CA designation of the property, as well as whether the
property has been mapped as buffer exempt. Also, if you have any project files on the
property, that would be helpful. Thanks,







Marianne

, --Original Message-----
rom: Cucuzzella, Paul
Sent: Friday, September 12, 2008 2:02 PM

To: Dise, Marianne E.
Subject: Blevins boathouse

Marianne, the Blevins boathouse is located on Talbot County Tax Map 46, Parcel 38, on
Irish Creek. As discussed, please have the planner check to confirm that it’s not buffer-
exempt. The boathouse is adjacent to the property’s pier, and is certainly w/i 100’ of
the water. Thanks.

Paul J. Cucuzzella

Assistant Attorney General

Maryland Department of Natural Resources ]
580 Taylor Ave., C-4

Annapolis, Maryland 21401

(410) 260-8352

fax (410) 260-8364

ucuzzella@dnr.state.md.us







- Kelly, Nick

m: Gallo, Kerrie
t: Monday, September 15, 2008 9:26 AM
; Kelly, Nick

Sui)ject: RE: Blevins boathouse

Could you please double check the County BEA maps just to be sure its not BEA? Thanks!

Sent by GoodLink (www.good.com)

Original Message
Kelly, Nick
Monday, September 15, 2008 09:07 AM Eastern Standard Time
Dise, Marianne E.
Gallo, Kerrie
Subject: RE: Blevins boathouse

Hi Marianne,

The site is designated RCA, according to our GIS layer. However, I couldn’t located any

file related to the property. Kerrie, do you happen to know of any file that may be
related to this project?

Let me know if there’s anything else I can do.

.nan:*:s

Nick

Original Message
From: Dise, Marianne E.
Sent: Friday, September 12, 2008 2:25 PM
To: Gallo, Kerrie; Kelly, Nick
Cc: Schmidt, Katherine; Cucuzzella, Paul; Canedo, Saundra
Subject: FW: Blevins boathouse

Nick,

Can you please check this property on the CA maps? The case involves a boat house that
was converted to a residence, in violation of the terms of a conservation easement on the
property. We are interested in the CA designation of the property, as well as whether the

property has been mapped as buffer exempt. Also, if you have any project files on the
property, that would be helpful. Thanks,

Marianne

Original Message

.om: Cucuzzella, Paul

Ent: Friday, September 12, 2008 2:02 PM
To: Dise, Marianne E.
Subject: Blevins boathouse







Marianne, the Blevins boathouse is located on Talbot County Tax Map 46, Parcel 38, on
Irish Creek. As discussed, please have the planner check to confirm that it‘’s not buffer-
mpt. The boathouse is adjacent to the property’s pier, and is certainly w/i 100’ of

water. Thanks.

Paul J. Cucuzzella

Assistant Attorney General

Maryland Department of Natural Resources
580 Taylor Ave., C-4

Annapolis, Maryland 21401

(410) 260-8352

fax (410) 260-8364

pcucuzzella@dnr.state.md.us
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Kelly, Nick

From: Kelly, Nick

Sent:  Monday, September 15, 2008 9:07 AM
To: Dise, Marianne E.

Cc: Gallo, Kerrie

Subject: RE: Blevins boathouse

Hi Marianne,

The site is designated RCA, according to our GIS layer. However, | couldn't located any file related to the property
Kerrie, do you happen to know of any file that may be related to this project?

Let me know if there's anything else | can do.

Thanks
Nick

-----Original Message

From: Dise, Marianne E.

Sent: Friday, September 12, 2008 2:25 PM

To: Gallo, Kerrie; Kelly, Nick

Cc: Schmidt, Katherine; Cucuzzella, Paul; Canedo, Saundra
Subject: FW: Blevins boathouse

Nick,

Can you please check this property on the CA maps? The case involves a boat house
that was converted to a residence, in violation of the terms of a conservation
easement on the property. We are interested in the CA designation of the property,
as well as whether the property has been mapped as buffer exempt. Also, if you have

any project files on the property, that would be helpful. Thanks,
Marianne

Original Message
From: Cucuzzella, Paul
Sent: Friday, September 12, 2008 2:02 PM
To: Dise, Marianne E.
Subject: Blevins boathouse

Marianne, the Blevins boathouse is located on Talbot County Tax Map 46, Parcel 38, on Irish Creek. As
discussed, please have the planner check to confirm that it's not buffer-exempt. The boathouse is adjacent to
the property’s pier, and is certainly w/i 100’ of the water. Thanks.

Paul J. Cucuzzella

Assistant Attorney General

Maryland Department of Natural Resources
580 Taylor Ave., C-4

Annapolis, Maryland 21401

(410) 260-8352

fax (410) 260-8364
pcucuzzella@dnr.state.md.us

10/29/2008







Kelly, Nick

From: Dise, Marianne E.

Sent:  Friday, September 12, 2008 2:25 PM

To: Gallo, Kerrie; Kelly, Nick

Cc: Schmidt, Katherine; Cucuzzella, Paul, Canedo, Saundra
Subject: FW: Blevins boathouse

Nick,

Can you please check this property on the CA maps? The case involves a boat house that
was converted to a residence, in violation of the ferms of a conservation easement on the
property. We are interested in the CA designation of the property, as well as whether
the property has been mapped as buffer exempt. Also, if you have any project files on
the property, that would be helpful. Thanks,

Marianne

Original Message
From: Cucuzzella, Paul
Sent: Friday, September 12, 2008 2:02 PM
To: Dise, Marianne E.
Subject: Blevins boathouse

Marianne, the Blevins boathouse is located on Talbot County Tax Map 46, Parcel 38, on Irish Creek. As
discussed, please have the planner check to confirm that it's not buffer-exempt. The boathouse is adjacent to the
property's pier, and is certainly w/i 100’ of the water. Thanks.

Paul J. Cucuzzella

Assistant Attorney General

Maryland Department of Natural Resources
580 Taylor Ave., C-4

Annapolis, Maryland 21401

(410) 260-8352

fax (410) 260-8364

10/29/2008
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TRANSMISSION

TELEPHONE (410) 822-1988 (410) 820-5053
ALexis E. KRAMER FIRM EMAIL: INFO@EWINGDIETZ.COM

SHARON M. VANEMBURGH

CHRISTOPHER W. JENNINGS

October 23, 2008

VIA CERTIFIED MAIL
Shirley Massenburg, Administrator

Critical Area Commission
1804 West Street
Annapolis, MD 21401

Re:  Maryland Public Information Act Request

Dear Custodian of the Records:

This is a request under the Maryland Public Information Act, State Government Article,
Sections 10-611 through 628. I am making this request on behalf of my clients, Phillip and
Gloria Blevins. In this capacity, I wish to obtain copies of all records in your custody and control
pertaining to the following:

any and all records, documents or other written information pertaining to the real property
located at 5782 Shipyard Point Road, Royal Oak, Talbot County, Maryland and owned by
Phillip and Gloria Blevins from 1995 to present.

If all or any part of this request is denied, I request that I be provided with a written
statement of the grounds for the denial. If you determine that some portions of the requested
records are exempt from disclosure, please provide me with the portions that can be disclosed.

I also anticipate that I will want copies of some or all of the records. Therefore, please
advise me as to the cost, if any, for obtaining copies of the records and the total cost of any or for
all records described above. If you have adopted a price schedule for obtaining copies of records
or other rules or regulations pertaining to the Act, please send me a copy.

I look forward to receiving your disclosablg records promptly and, in any event, to a
decision about all of the requested records within thirty days. Thank you for your cooperation. If

you have any questions concemning the request, ple \se feel free to telephone me at the above
number.

Stacerely,

Alexis E. Kramer
AEK/mln
cc: Phillip and Gloria Blevins
Y:\Kramer\Client Work (009)\A - K\Blevins, Phillip and Gloria\Correspondenceicac public info request.wpd
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