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Chesapealze Bay Critical Area Commission
Department of Housing and Community Developmen’c

Crownsville, Marylan(l
January 8, 1997

The Chesapealze Bay Critical Area Commission met at the Department of

Housing and Community Development, Crownsville, Maryland. The meeting was called
to order by Chairman John C. North, II with the following Members in attendance:

Bourdon, David G. , Calvert Coun’cy

Cooksey, David W., Charles County

Corlzran, Wiﬂiam, Talbot Coun‘cy

Greenfield, Victoria for Curry, Wayne, Prince George's County
DeBoy, Steve for Moxley, Stephen, Baltimore Coun‘cy
Dietz, Mary, MDOT

Dulzet, Larry, Marylancl Office of Planning

Evans, Diane, Anne Arundel Coun’cy

Foor, Dr. James C., Queen Annes County

Goodman, Ro]aert, DHCD

Hearn, J. L., Maryland Department of the Environment
]ollnson, Samuel Q., Wicomico Coun’cy

Langner, Katllryn, Cecil County

Lawrence, Louise, Department of Agriculture

Pinto, Robert, Somerset County

Robinson, Thomas E., Kent Coun‘cy, Eastern Shore MAL
Schwaab, Eric for Taylor-Rogers, Dr. Slarah, DNR
Whitson, Michael, St. Mary’s County

Wi.lcle, ]inhee K., Western Shore, MAL

The Minutes of Januarys-81997 were approved as read.
December # 149¢

Chairman North told the Comm1ss1on that a Memorandum from John Griffin,
Secretary of DNR, has been circulated announcing a meeting to be held at the
University of Maryland on Saturday the 11th of January (including a luncheon with

Governor Glendening) to discuss several proposals the Governor will introduce this
session. The meeting topic is entitled “Smart Growth and Neighl)orhoocl Conservation”.

Ren Serey, Executive Director, CBCAC, introduced Professor Steven Davison,
University of Baltimore, School of Law. Professor Davison is the co-author of a book
entitled ° Chesapealze Waters” which is bemg revised. Professor Davison talked about the
findings for the revision. He said that the first edition covered the period of 1607-

1972, hlstorlcaﬂy based on water quall‘cy and water poﬂutlon in the Bay and the
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governmental programs (iesigned to control water po]_lution entering the Bay. The new
edition features some of tlle new developments tllrough 1996, which takes an historical
survey from 1607 until the present time and examines the various types of pol_lution and
its effect on the Bay.

Dawnn McCleary, Planner, CBCAC presente(i for Concurrence with the

Chairman’s determination of Refinement, two resolutions to amend Caroline County's
program . One resolution revises the 1impervious surface area limits to conform with SB
657; the other will provide for fees-in-lieu for forest plantings when on-site mitigation is
not possil)le. The Commission supported the Chairman’s determination.

Mary Owens, Planner, CBCAC presented for VOTE the request of St. Mary's
County for a text amendment to the grandfatliering language of their local program. The
cliange 18 proposed to accommodate a major amendment ot_ a grandtathered Planned
Unit Development project (Sl’lannon Farms) which was originally approve(i l)y the
County Commissioners on Nov. 12, 1985.  This project, one of several in St. Mary’s
County, was rezoned for Planned Unit Development prior to the Critical Area
regulations to accommodate mixed use, more intense development. This project had not
been legally subdivided when the Critical Area regulations were implemented in St.
Mary’s County.  Upon review l)y the Commission, it was determined that the projects
could be grandtatllered with respect to (iensity as long as all other critical area
requirements were met and all other conditions proposed at the time of rezoning were
also met. The amendment was necessary in order to cllange some of the original
conditions of rezoning and to address signil:icant clianges to the (iesign of the project.
Ms. Owens said that the current proposed plan represents signiticant (iesign
modifications which are l)eing implemented primarily to provide for the preservation of
Forest Interior Dwelling Bird habitat. If approved, there are several outstanding issues
that will be resolved (iuring the detailed (iesign pliase. A map amendment will be
Sul)mitte(i_in the future to extend the Critical Area l)oun(iary to include the entire
Shannon Farms property. She said that Commission staff have reviewed the proposed
plan and support the County’s (ietermination that this proposal exceeds overall Critical
Area Program requirements. Michael Whitson moved to approve the proposed text
amendment to the St. Mary’s County Critical Area ordinance with respect to the
Shannon Farm as submitted. The motion was seconded l)y Louise Lawrence and carried
unanimous_ly.

Mary Owens presented for concurrence with the Chairman’s determination of
Refinement, the Impervious Surface Language for the Town of Cllesapealze Beach. The
purpose is to define impervious surfaces and to incorporate the new limits on 1mpervious
surfaces required l)y and set forth in Senate Bill 657. The Commission supported the

Chairman’s determination.
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Lisa Hoerger, Environmental Specialist, CBCAC presented for VOTE the
Maryiand Transportation Auti'iority’s proposed project to construct a Police and
Automotive Silop Faci.iity at the Bay Bridge in Anne Arundel County. Ms. Hoerger
reminded the Commission that privateiy owned lands are designated as either IDA, LDA
or RCA, and this parcei contained all three designations until the MdTA purchased the
property and it became State owned land. She expiained that lands owned loy the State
in the Critical Area are not designated like private lands, but are either considered areas
of intense deveiopment or areas not intenseiy deveioped. The Project Subcommittee
determined that the area of the site previously mapped LDA lo'y Anne Arundel County
and a portion of the RCA would be considered an area of intense development because of
the site’s proximity to U.S. Route 50 and the toll facilities. The portion previousiy
mapped RCA which was determined i)y the subcommittee to be an area of intense
development will be used as both an enhancement area to the site and as a shallow marsh
to treat the stormwater runoff from the site. Ms. Hoerger told the Commission that
there will be no impacts to the area with the exception of a 2,136 square feet tiﬂing on
site of a nontidal wetland for parizing areas. The Maryiand Department of the
Enviornment (MDE), N ontidal Wetlands division approvai of the request 1s pending
submittal of the final plans by the applicant and the submittal of the Erosion and
Sediment Control permit for review ioy MDE. Ms. Hoerger said that when this parcei
was privateiy owned loy Westinghouse, it came to the County for a mapping mistake to
ci'iange a portion of the parcei to IDA from LDA. As a condition of that mapping
mistake approvai, an agreement was entered into with the community and adjacent
property owners . These covenants are more restrictive than the local zoning. The oniy
impacts to the lot purchased loy MdTA are the 1impervious surface restrictions which can
oniy go to 65% impervious coverage. Ms. Hoerger said that there is a list of other
restrictions that may or may not compiy with the covenants for this proposai and may
need to be reviewed. Commission Counsel, Marianne Mason said the covenants were to
be recorded to run with the land and to be enforceable loy the parties and their successors.

Kay Langner moved to approve the Police Automotive Shop taciiity at the William
Preston Lane, Jr. Memorial Bridge as presented with the condition that construction
does not commence until final approvai is given i)y MDE for sediment and erosion
control. The motion was seconded i)y Bill Corkran and carried with 16 in favor; Diane
Evans stood opposed for lack of information regarding MdTA coordination with adjacent
property owners concerning the easements.

Dawnn McCleary, Planner, CBCAC presented for VOTE the Maryland Stadium
Auti'lority’s proposed oH_-site parieing lot at the Football Stadium at Camden Yards. She
said that the proposed parieing lot will repiace parieing spaces lost loy stadium
construction. There will be no impact to the 100-foot Buffer and the Best Management
Practice will be bioretention which will be maintained loy agreement with the Stadium
Auti'iority. Kay Langner moved to approve the Maryiand Stadium Autilority, Howard
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Street off-site Parlzing Lot with the condition that there be a signe(i maintenance
agreement for the bioretention area. The motion was seconded t>y Bob Goodman and

carried unanimously.

Greg Scllaner, Planner, CBCAC presente(i for VOTE ; Marylan(i State Higliway
Administration’s proposal to replace the deteriorating Maryland Route 16 Bridge over
Slaugliter Creek (a tidal tril)utary of the Clioptanlz River) in Dorchester County. This is
the only access to Taylor’s Island. State Higliway Administration representatives
described the project in (ietail covering the ecological concerns relating to this work. The
replacement work will occur entirely within the Critical Area. Mr. Schaner told the
Commission that this project was recommended for approval based on seven conditions
(ievelope(i l:)y the COE, MDE and the Commission staff: 1) Replacement at a ration of
3:1 for any forest vegetation cleared within the Critical Area Buffer. Replacement ata
ration of 1:1 for any forest vegetation cleared within he Critical Area but outside of the
Buffer. Native species are require(i for all mitigation pla,ntings ; 2) Issuance of an
approved sediment and erosion control plan as required by COMAR 27.02.05.03B(4)
prior to initiating the project; 3) Issuance ofa U.S. Army Corps of Engineers (ACOE)
permit and a Maryland Department of the Environment (MDE) license for tidal wetland
impacts, inclu(iing an approve(i wetland mitigation plan prior to initiating the project.
Issuance of an MDE water quality certification prior to initiating the project. 4) No
instream work is to be conducted from December 16th to March 14th and from June 1st
to Septemt)er 30th, inclusive, of any year; 5) No (ire(iging slloul(i be conducted (iuring
the perioti as sPecitie(i t>y ACOE and DNR; 6) As determined t>y DNR, mitigation is
require(i tlirougli payment or placement of shell material and seed oysters on the
disturbed area for oyster bed impacts ; 7) Impacts to shallow water due to (ire(iging shall be
minimized in accordance with the recommendations of the ACOE. An appropriate spoil

(iisposal location for dredge materials must be approve(i loy the ACOE prior to initiating
the project. Kay Langner moved to approve the Marylan(i Route 16 Slaugliter Creek

Bri(ige replacement with the revised conditions as presente(i. The motion was secon(ie(i

l)y Bob Goodman and carried unanimously.

OLD BUSINESS

Commission Counsel, Marianne Mason, updated the Commission on legal
matters. She said that the Court of Special Appeals issued an opinion on the 17th of
December in the case of Sherner vs Wicomico County and Critical Area Commission.
This case involves a property owner who allege(i that the Critical Area Law effected a
talzing of his property because he could not (ievelop it the way that he wanted to and the
Court has rejecte(i his claim. She said that on December 12, Ju(ige Heller issued a 13

page Opinion in the Mclneny case, resulting in his overruling the Board of Appeals in
llol(iing that the Anne Arundel Board of Appeals had been arl)itrary an(i capricious in
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granting a swimming pool in the Buffer. Ms. Mason told the Commission that this case
decision will llelp in four other cases regarding the same issue (standards for granting a
variance for accessory structure in the Bu{{er) now in Circuit Court in Anne Arundel
County. Ms. Mason responded to Commissioner Q. Johnson’s inquiry at the last
meeting of the Commisison, regarding the Commission’s abili’cy for examining options
for HPA’s and mitigation outside the Critical Area , }:)y Memorandum,wherein her
overall analysis is that the Commission can look at these.options outside the Critical
Area. (Memo attached and made a part of these Minutes.)

NEW BUSINESS

Victoria Greenfield, Prince George’s County representative, announced that she
has accep'l:ed a job as Deputy County Administrator for Charles County and will not be
representing Prince George’s County on the Commission any longer. Vicley will be
missed.

Chairman North announced that Critical Area Commission Chief of the Program
Amendment and Implementation Division, Patricia Pudeﬂeewicz, will be leaving the
Commission to accept a position in Harford County. Patricia has been a very strong,
stalwart, and skilled member of the Commission staff. While the staff is pleased for her
to find a position more remunerative and convenient to her, she will be particularly
missed by the Commission and Staff.

Larry Duket reported that the Supreme Court may take a case on TDRs involving
the Lake Tahoe Basin and that the Attorney General’s Office may be contacted for an
Amicus Brief.

There being no further business, the meeting adjourned.

Minutes submitted by:
Peggy Mickler, Commission Secretary



OFFICE OF THE ATTORNEY GENERAL
For The
Department of Natural Resources

Tawes State Office Building
580 Taylor Avenue
Annapolis, MD 21401
(410) 974-5350

January 8, 1997

MEMORANDUM

TO: Critical Area Commission Members
FROM: Marianne D. Mason, Assistant Attorney Generaéjgzyx—’

SUBJECT: Land outside the Critical Area: basis for Habitat
Protection Area designation and use for mitigation

At the December Commission meeting, Commission member
Johnson posed two questions:

1) May the Commission, or a local jurisdiction, base a
designation of a Habitat Protection area inside the Critical Area
in part on land located outside the Critical Area?

2) Does the Critical Area Commission have authority to look at
areas outside the Critical Area when reviewing a proposal for
mitigation of disturbance that occurred inside the Critical Area?

For the following reasons, I believe that the answer to both
questions is “yes”.

In the Critical Area Protection Program’s declaration of
public policy, the General Assembly found that “[t]he restoration
of the Chesapeake Bay and its tributaries is dependent, in part,
on minimizing further adverse impacts to the water quality and
natural habitats of the shoreline and adjacent lands.” Maryland
Annotated Code, Natural Resources Article (“Code”) §8-1801
(a) (7). The Commission is charged with the development of
criteria to, among other goals, “provide for the conservation of
habitat and the protection of water quality in the Critical
Area.” COMAR 27.01.02.01. In reviewing and approving local
programs and program amendments, the Commission must determine
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whether the programs and amendments meet the standards of the
statute (Code, NR §8-1808 (b) (1) through(3)) and the Commission’s
criteria. Code, NR §8-1809(j). Moreover, if the Commission
itself were to prepare and adopt a program for a local
jurisdiction, under NR §8-1810(a), the Commission must adopt a
program “that satisfies the criteria”.

The Commission’s Criteria for Local Critical Area Program
Development, Habitat Protection Areas at COMAR 27.01.09.04C,
require local jurisdictions to use “all of the following
criteria” in developing their Critical Area programs. (Emphasis
added). The criteria provide in 27.01.09.04C(2) that each “plant
and wildlife habitat protection program shall consist of the
following:

(a) Identification of...plant and wildlife habitats in

the Critical Area:
* * K K

(iii)Existing riparian forests (for example, those
relatively mature forests of at least 300 feet in width which
occur adjacent to streams, wetlands, or the Bay shoreline, and
which are documented breeding areas);

(iv) Forest areas utilized as breeding areas by forest
interior dwelling birds and other wildlife species (for example,
relatively mature forested areas within the Critical Area of 100
acres or more, or forest connected with these areas); (emphasis
added) .. ..

The Criteria further require the local jurisdictions to
establish “programs for conserving or protecting the plant and
wildlife habitat areas identified” in COMAR 27.01.09.04C (2) (a),
including programs to “protect and conserve those forested areas
required to support wildlife species identified above in
§C(2) (a) (iii) and(iv). COMAR 27.01.09.04C(2) (b) (iv). I believe
that the plain language of §C(2) (a) (iv), in particular, evidences
an intent that the framers of a program for conserving or
protecting the plant and wildlife habitats set forth in the
criteria would look beyond the boundary of the Critical Area in
circumstances when land outside the Critical Area is integral to
‘the viability of the habitat in the Critical Area. For example,
a forested area inside the Critical Area may provide quality
habitat for Forest Interior Dwelling Birds (FIDS) but may be able
to function as FID habitat only because of adjacent forest
outside the Critical Area. To protect the identified habitat,
the criteria allow the Commission or local jurisdiction to look
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at the areas adjacent or connected to the plant and wildlife
habitat to be conserved or protected.

Furthermore, the Criteria expressly encourage local
jurisdictions to “apply protection measures similar to those
contained in their Critical Area program to land disturbances
beyond the Critical Area boundary in an effort to protect or
enhance water quality and to conserve plant and animal habitats
of the Critical Area.” COMAR 27.01.10.01J. This provision is
another example of the criteria’s recognition that protection of
habitat within the Critical Area may at times be dependent on
resources or lands outside the Critical Area boundary.

Taken together, the above-quoted provisions of the statute
and criteria support the conclusion that the Commission, or a
local jurisdiction, may base a designation of Habitat Protection
area inside the Critical Area in part on areas outside the
Critical Area. This interpretation takes a holistic view of the
role of the Critical Area statute, criteria, and approved local
programs to further the stated goals of the statute and criteria.

The second question, whether the Commission may approve
mitigation measures proposed for land outside the Critical Area
when the disturbance occurred within the Critical Area, may be
answered by reference to the statutes and criteria discussed
above. For example, if a local jurisdiction had fee-in-lieu
money to spend but had no areas within the Critical Area which
were practical candidates for the money, the money could be used
to create and/or preserve forests outside the Critical Area in
order to provide water quality and habitat benefits for lands
inside the Critical Area. This proposal appears to further the
goals of habitat conservation and protection in the Critical
Area. The proposed mitigation would be approvable as an action
which would advance the goals of the statute and criteria, and
would, as a practical matter, encourage local jurisdictions to
look beyond the fixed boundaries of the Critical Area when
evaluating potential mitigation projects. Of course, any
mitigation outside the Critical Area would need to be evaluated
carefully to ensure that the mitigation measures would provide
habitat or water quality benefits to the Critical Area and that
the proposed mitigation lands are closely related to lands in the
Critical Area.

This memorandum is advice of counsel only, and not a formal
Opinion of the Attorney General.
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Worksheet A: Standard Application Process

Calculating Pollutant Removal Requirements

Step 1: Project Description

A. Calculate Percent Imperviousness

1. Site Acreage =_3.90 Acres
2. Site Imperviousness, existing and proposed,
(a) Existing ~ (b) Post-Development

rooftop 15,800 14,240
roads : 2,100 2,100
sidewalks 600
parking lots S, 120 > 34 420
pools/ponds '
decks

ather PAD LS00
Impervious

Surface Area 34:520/43:560 =19 52.660,/4 5560 = |.21

Imperviousness (I)
Existing Impervious Surface Area/Site Area = 19/390= .20
Post-Devel. Impervious Surface Area/Site Area = |.21/3.9= .3I




B. Define Development Category

@ Redevelopment Existing imperv?o’u-sness > 15")
2) New development Existing imperviousness < 15%

3) Single Lot Residential  Single lot being developed or
improved; single family residential;
and more than 250 square feet being
disturbed '




Step 2:

Calculate the Pre-Development Load (L pre)

A. Redevelopment

L
R

v

where:

R,) (C) (A) 8.16
0.05 +0.009 (I,,.)

runoff coefficient :

site imperviousness (I =75 if site is 75% imperv.)
flow-weighted mean concentration of pollutant
C =0.26 if pre-development 1<20%

/C  =1.08 if pre-development I> =20%

area of the development site (acres in C.A.)
includes regional constants, conversion factors

0.05 +0.009 (_.20 )
23

R,) (C) (A) 8.16

(.23 (108) ( 390)5.)¢




Step 3: Calculate the Post-Development Load (L post)

A. New Development and Redevelopment
L= (R (C) (A)8.16
R, = 0.05+0.009 (L)
= 0.05+0.009 (_3! )= _=85

B, = ;4 40 ) { Los )(39 )8.16
= _11.24 ]bs P/year

Step 4: Calculate the Pollutant Removal Requirement

RR = Lpost— (0'9) (Lpre)
(134 )-(0.9) (L9 )
423 1bsP




Step 5: Identify Feasible Urban BMP

BMP Removal Fraction - Lijost Load
Type Efficiency  of Drainage Removed
(use 0.50 Area Served
for 50%)
£4 Wet EDRnd .55 X _ .75 X W34 =_4¢8 Ibs
X X = 1bs
X X = 1bs
- X X = _lbs

4.6% > 423 50 ok !

BMPs In a Series

Load Removed = {L, - [Lpos (1 - BMP efficiency,)
(1 - BMP efficiency,) (1 - BMP efficiency;)]}

Fraction of Drainage Area

Load Removed = {L s [Los( ) ( .)(
= {Lposc- ( W)
= D)

Ibs P

DI ()




ExAMOLE T2

Worksheet A: ndard Application Pr

Calculating Pollutant Removal Requirements

Step 1: Project Description

A. Calculate Percent Imperviousness

1. Site Acreage =__ 3.90 Acres

2. Site Imperviousness, existing and proposed,

(a) Existing (b) Post-Development
rooftop 15,800 14,2 40
roads 7,100 2,900
sidewalks 400
parking lots |5 120 e Wik 2,
pools/ponds ~
decks
other PATO 500 X |0,750
Impervious

Surface Area 3‘1520/43,560 , 43:410/43,5'50 = (.46 Ac

Imperviousness (I) _—;7 o
Existing Impervious Surface Area/Site Area = 3-?2:.20 or. 2070
Post-Devel. Impervious Surface Area/Site Area = /330= 300 37
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B. Define Development Category

1) Redevelopment Existing impewiousne@
2) New development Existing imperviousness < 15%

3) Single Lot Residential  Single lot being developed or
improved; single family residential;
and more than 250 square feet being
disturbed




Step 2:

Calculate the Pre-Development Load (L pre)

A. Redevelopment

pre

o™

R,) (€) (A) 8.16
0.05 + 0.009 (I,..)

runoff coefficient :

site imperviousness (I = 75 if site is 75% imperv.)
flow-weighted mean concentration of pollutant
C =0.26 if pre-development I1<20%

vC =1.08 if pre-development I> =20%

area of the development site (acres in C.A.)
includes regional constants, conversion factors

0.05+0.009 (_20 )
.23

(R,) (C) (A) 8.16
(-23)(1.08) (2.90) %.16

7.90

OR

g

f,,
B. NewDevelopment




Step 3: Calculate the Post-Development Load (L post)

A. New Development and Redevelopment
Lpost= (Rv) (C) (A) 8'16
R, = 0.05+0.009 (I,,)
= 0.05+0.009 (_32 y=_.38

L

post = (=38 )(_ 108 )(_3.9 )8.16
= _13.06 1bs Pl/year

Step 4: Calculate the Pollutant Removal Requirement

RR = Lpost' (0'9) (Lpre)
(3.0€ )-(0.9) (2.9 )
5.9 IbsP




Step 5:

Identify Feasible Urban BMP

BMP
Type

*4 et ED pond

%17 dardad %fassedswk . Y.

Removal Fraction Lipost Load
Efficiency  of Drainage Removed
(use 0.50 ©  Area Served
for 50%)
- S 1 X 306 =_ 539 1Ibs
15 X 306 =_2495 1bs
X X — 1bs
X X = 1bs
BMPs In a Series

Load Removed = {L, - [L,, (1 - BMP efficiency,)
(1 - BMP efficiency,) (1 - BMP efficiency,)]}
Fraction of Drainage Area

Load Removed = {L-[L(1=-55 ) (_|

=.25) (— )} (15)

(45U VTR

e {Lpost'[ 13.04 ( .34 )]}(75')

Sl T

£.4b

- [rA48 w35 )

1bs P
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STAFF REPORT
February §, 1997

APPLICANT: Baltimore County - DEPRM

PROPOSAL: Minor changes to new impervious surface language
approved by Commission at October meeting

JURISDICTION: Baltimore Couﬁty
COMMISSION ACTION: Reﬁnement
STAFF RECOMMENDATION: Concurrence

STAFF: Susan McConville

APPLICABLE LAW/ :
REGULATIONS: Senate Bill 657 [COMAR §8-1808.3]

DISCUSSION:

The Baltimore County Council passed Bill 170-96, which incorporated into Baltimore County’s
Chesapeake Bay Critical Area Local Protection Program the changes to the impervious surface
provisions set forth in the State Critical Area Law via Senate Bill 657 on December 16, 1996. In
accordance with Natural Resources Article 8-1808.3(c) and 8-1809(p)(4), respectively, the
changes were incorporated into the Baltimore County Local Protection Program prior to
December 31, 1996, and within the required 120 days of notification of the Commission’s
approval. '

Some minor differences exist between the version of the bill approved by the Critical Area
Commission in October, 1996, and the bill passed by the County Council on December 16, 1996.
Specifically, new Sections 15-381 and 15-382 of the Baltimore County Code (see attached) were
added in order to:

more clearly state the purpose of the Water Quality Mitigation Fund;

incorporate the responsibilities of the County Director of Budget and Finance into the
collection and expenditure of fees in this fund (the Director of Budget and Finance is the
only individual in the County with the authority to expend County funds) and;

provide a mechanism for the County Council to appropriate money to the Water Quality
Mitigation Fund, if it so chooses.

The language adopted by the Baltimore County Council remains consistent with Senate Bill 657.
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B)

)

D)

1)  ANY AND ALL FEES COLLECTED UNDER THE
PROVISIONS OF SECTION 26-453(0) OF THIS CODE;
AND

2)  SUCH OTHERFUNDS AS MAY BE DESIGNATED AND
PROVIDED BY THE COUNTY.

MONEYS PROVIDED TO THE FUND SHALL BE TREATED AS

A GRANT TO THE FUND. ANY PAYMENTS BY OR CHARGES'

AGAINST THE FUND SHALL BE AUTHORIZED BY THE

DIRECTOR OF ENVIRONMENTAL PROTECTION AND

RESOURCE MANAGEMENT, UPON CONSULTATION WITH

THE DIRECTOR OF BUDGET AND FINANCE.

THE *FUND IS ESTABLISHED TO FUND THE

- IMPLEMENTATION OF WATER QUALITY PROTECTION OR

RESTORATION PROJECTS INCLUDING FUNDING FOR

CAPITAL PROJECTS ADMINISTERED UNDER THE

COUNTY’S WATERWAY IMPROVEMENT PROGRAM.

THE PURPOSE OF THE FUND IS TO:

1)  MITIGATE POTENTIAL ADVERSE WATER QUALITY
IMPACTS FROM DEVELOPMENT WITHIN THE

CRITICAL AREAS; AND
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2) IMPROVE THE WATER QUALITY OF RUNOFF
NATURALLY OCCURRING INTO THE CHESAPEAKE
BAY AND ITS TRIBUTARIES.
F)  THE FUND SHALL BE CHARGED FOR THE EXPENSES 5F
| ADMINISTERING THE PROVISIONS OF THE ARTICLE.

SECTION 15-382

ACCOUNTED FOR BY THE DIRECTOR OF BUDGET AND
FINANCE ACCORDIN_G TO ACCEPTED PRINCIPALS OF
SOUND ACCOUNTING AND FISCAL MANAGEMENT.

(B) THE DIRECTOR OF BUDGET AND FINANCE SHALL BE
RESPONSIBLE FOR THE COLLECTION OF THE FEE, AND
SHALL MAINTAIN RECORDS IN ACCORDANCE WITH
GENERALLY ACCEPTED ACCOUNTING PRINCIPLES.

SECTION 3. AND BE IT FURTHER ENACTED, that this Act shall take effect

forty-five days from the date of its enactment.

B17096.

Rt

(A) THE FUND SHALL BE IN THE CUSTODY OF AND
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Chesapeake Bay Critical Area Commission

STAFF REPORT
February §, 1997

APPLICANT: Baltimore County - DEPRM

PROPOSAL: Status Report - Baltimore County Buffer Management Plan
JURISDICTION: Baltimore County

COMMISSION ACTION: Information

STAFF: _ Susan McConville

APPLICABLE REGULATIONS: Buffer Exemption Areas (BEA) [COMAR 27.01.09.02C]

As part of the local Critical Area program to be submitted to the Commission, local jurisdictions
may request an exemption of certain portions of the Critical Area from the Buffer requirements
where it can be sufficiently demonstrated that the existing pattern of residential, industrial,
commercial, or recreational development in the Critical Area prevents the Buffer from fulfilling
the functions stated in §B of this regulation. If an exemption is requested, local jurisdictions
shall propose other measures for achieving the water quality and habitat protection objectives of
the policies. These measures may include, but are not limited to, public education and urban
forestry programs.

DISCUSSION:

At its meeting January 3, 1996, the Commission approved the Baltimore County Buffer
Management Program for a two year trial period. Conditions of the agreement included that the
Commission staff would work with the County staff to monitor the implementation and
effectiveness of the County’s Buffer Management Area Program during this two year period. At
the end of the two year period, the staff will report the results for Commission review.

Baltimore County staff will present a status report on the first year of the program s
implementation to the Commission for information.

The Buffer Management Program was given approval on a two year trial basis because the
proposed County program contained variations to the Commission’s BEA Policy, “Buffer
Exemption Areas,” adopted by the Commission in May, 1993. Attached is a summary of the
variations in the County’s BMA Program as compared to the Commission's BEA Policy.

Baltimore County staff will be presenting information about the development, implementation
and enforcement of the program in its first year. In addition, the County will present a summary
of specific information on project approvals, conditions, buffer impacts and mitigation
requirements within the mapped buffer management areas.




BALTIMORE COUNTY BUFFER MANAGEMENT PROGRAM

Differences Between County Program and CBCAC Policy:

1.

The County may allow an applicant to locate a dwelling, primary
commercial building, or primary industrial building in the buffer closer
to the water than the minimum intrusion provided that:

a. the dwelling or building extends no closer to the water than
either the existing dwelling or building; or the waterward extent
of a dwelling or another primary building located farthest from
the water on one of the two adjacent properties (excluding vacant
lots} or on the property itself. When determining the waterward:
extent of dwellings or buildings on adjacent properties,

. measurements shall be taken on the sides of the buildings closest
to the proposed dwelling or building.

b. Approval of alternate dwelling or primary building locations will
require that other conditions outlined in the Buffer Management
Program are met, e.g., replace trees removed from the buffer on a
1:1 basis, and may require additional mitigative measures to
offset any additional water quality impacts.

c. The Department will require variance, approval when a dwelling or.
building is proposed to be placed closer than 25 feet to the
water.

The Department may allow the applicant to locate other new or
replacement accessory structures or impervious surfaces waterward of the
existing dwelling, nearest, primary commercial building, or nearest
primary industrial building if no alternate location for a structure,
impervious surface, or activity associated with the structure or
impervious surface, exists on the property under the following
circumstances: ’

a. Approval of alternate locations for a structure or impervious
surface will require that the waterward intrusion of the structure
or impervious surface is minimized to the extent possible and that
all other conditions outlined above are met.

b. Additional mitigative measures may be required to offset any
additional water quality impacts.

c. The Department will require variance approval when the cumulative
total of new accessory structures and additions (including
pervious decks and pervious decking around pools) and impervious
surfaces proposed to be placed waterward of the existing dwelling
or primary commercial or industrial buildings on a property after
the effective date of this policy exceeds 500 square feet within
50 feet of the water oxr 750 square feet within 75 feet of the.
water or 1000 square feet within 100 feet of the water; or when
accessory structures or impervious surfaces are proposed to be
placed closer than 25 feet to the water.

Justification for Proposal:

1.

The majority of Baltimore County’'s waterfront is heavily developed. The
buffer in these areas functions only very minimally in terms of water
quality and habitat protection. The only jurisdiction with a more
heavily developed waterfront is Baltimore City.




Only heavily developed areas along the waterfront are proposed to be
included within Buffer Management Areas. Properties within 100 feet of
a stream or tidal wetland or 25 feet of a non-tidal wetland; and
properties containing forests or Habitat Protection Areas are not to be
included within Buffer Management Areas.

Since September 1993, Baltimore County has processed over 150
administrative variances, 95% of which were associated with residential
building permits for dwellings, additions, and accessory structures on
waterfront properties. The variance process is cumbersome for both the
applicant and County staff. The County desires to streamline the
building permit process while providing protection for water quality and
important habitats.

The County is proposing a higher fee-in-lieu of mitigation in situations
where proposed accessory structures will be built waterward of the
existing dwelling or primary structure, and where the dwelling or
primary structure will be built closer to the water than the minimum
intrusion. Mitigation requirements (e.g., numbers of trees and shrubs to
be planted) will not be increased, however, to encourage onsite
mitigation to the extent possible.

Baltimore” County has an active Capital Improvement Program which
implements many Critical Area projects pertaining to water quality and
habitat improvements, e.g., storm water retrofits, stream restoration
projects, shoreline enhancement projects. As such, any fee-in-lieu
money collected for buffer impacts within Buffer Management Areas can be
used to help fund these projects.

The Baltimore County delegation to the General Assembly sponsored House
Bill 440 last year to permit swimming pools in the buffer, which was not
enacted due to a veto of the:bill by the Governor. A similar bill is
currently being drafted, and will be introduced in early 1996 if this
issue is not resolved via the County’s proposed Buffer Management
Program. A bill such as this would atffect all jurisdictions and not
just Baltimore County, and would probably allow pools to be constructed
on properties outside heavily developed areas as well.
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Office of the Director
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Baltimore County ' 401 Bosley Avenue, Suite 416
Department of Environmental Protection Towson, Maryland 21204
and Resource Management (410) 887-3733

Fax: (410) 887-4804

BALTIMORE COUNTY, MARYLAND
CHESAPEAKE BAY CRITICAL AREA BUFFER MANAGEMENT PLAN

January 1996 - January 1997

Initial Godals of Plan:

In heavily developed waterfront areas, which dominate extensive areas
along Baltimore County's waterfront:

= provide flexibility in allowing certain structures in fhe buffer, or in different
locations within the buffer

= remove long-standing controversies involving development/redevelopment
on existing waterfront lots

= streamline the permit review process

= provide continued protection of water quality and important habitats

Pertinent General Statistics: i

Of the 66 permits reviewed in Buffer Management Areas from January
1996 - January 1997:

= 65 permits were for structures on residential properties
= 1 permit was for a structure on a commercial property

= 4 permits involving violations were in noncompliance with the Buffer
Management Plan; the Plan criteria were not applied in these cases

Printed wilh Soybeen ink
%9 on Recycled Paper




Primary Structure S’rqﬁsﬁcs:

= 1 of S replacement dwellings '(20.0%) was located waterward of the existing
dwelling

= 4 of 5 replacement dwellings (80.0%) were located on the same footprint as
the existing dwelling '

= 3 of 6 new dwellings on vacant lots (50.0%) were located in the buffer

= 3 of 6 new dwellings on vacant lots (50.0%) were located out of the buffer

Accessory Structure Statistics:

Number of Accessory Structure Permits by Type and Location

In Buffer
Out of Buffer Landward Waterward

Addition
Garage/Carport
Shed

Pool

Gazebo
Pervious Deck

Multiple Structures *

Totals

* = pervious deck plus another attached accessory structure




Accessory Structure Statistics (continued):

Total Footprint of Accessory Structures by Location
(in square feet)

Structure Footprint
(square feet)

Waterward of Primary Structure
0-25 feet to mht
26-50 feet to mht
51-75 feet to mht
76-100 feet to mht
Landward of Primary Structure

Out of Buffer

Mitigation Statistics:

Mitigation Options Utilized to Offsite Water Quality Impacts

Number of Permits Total Mitigation

Planting Onsite 26 234.67 tree units *

Remove Impervious Surface 6 3842 square feet

Pay fee-in-lieu 6 $6703.00 in funds

Other ] downspout

reconfiguration

* one free unit = 1 deciduous tree or 2 coniferous trees or 3 shrubs




Conclusions:

= the Buffer Management Plan adequately addressed the County's issues of

providing flexibility during development/redevelopment on waterfront lots in
heavily developed areas

much of the controversy associated with development/redevelopment on
existing waterfront lots has been resolved

while some waterward encroachment of primary and accessory structures
occurred, most structures were placed landward of the existing primary
structure or out of the buffer

waterward cumulative impact “zones” were effective in minimizing buffer
intrusions for accessory structures

streamlining of the permit review process was achieved; overall permit
approval times dropped significantly, and the variance workload was
reduced by 2/3

mitigation requirements adequately offset buffer impacts; water quality
protection was achieved

Areas for Future Study in 1997:

= establish a tracking database, and monitor sites for compllonce with
mitigation requirements

examine the potential for water quality impacts by watershed

determine how to spend fee-in-ieu funds to improve water quality

‘explore the possibility of increasing mitigation requirements where violations
are involved (to encourage compliance)

explore the possibility of providing additional flexibility in areas where the
buffer does not function at alll




BALTIMORE COUNTY BUFFER MANAGEMENT ZONE DATA SHEET L’é“ }

'ﬁe;ieyersz Z‘F;/é; TIPS S 810 don ek ina e il el T S
Area name/location' Ew\l.os NMVL / gﬁ 45&47». @9’

ADC map book coordinates: ‘-{7; DE -3

Adjoining water bodies: . G"Ws C\.,QQJL«

Adjoining roads: .Uo MJ}/ /Ua,ak Q/')‘

CBCA land use designations: __ 1IDaA _L:::LLDA RCA

Ta}; maps: qv g v

Land use types: ._;Eﬁf #esidential commercial
industrial recreational

1986 Aerial photos:

SE-2%

NW NC NE NW NC NE W BSC KB| {Ww. NC NE
P 5% . '
-SE) SE W, ~BC - &F SW SC °SE SW SC SE

"Approximate number of lots which are included ailyg this stretch
of shoreline (specify number if < 10): > 10 Other

Address of first lot to be included: | I3 Enécﬂekor% SN
Justification: }J{&} ao)zmwwf -Zs 7\'10)4/@ MM’&L\

Address of last lot to be included:' _1291] EV\c‘e‘ké H 7.
Justification: 23] (M}o ;131\ W aa oeet /CJ\A’L’\ s Fidel vmbrsh

Is the "buffer" in this area fulfilling any of the follcwlng
buffer functions stated in COMAR 27.0:.09.0187?
Ye&s No

Filter sediments, nutrients and pollutants \/

Minimize disturbance to wetlands, shorelines,
stream banks, tidal waters and aquatic
resources from human activities

Maintain an area. of transitional habitat
between aquatic and upland communities

Maintain the natural environment of streams

| ST

Protect riparian wildlife habitat
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Chesapeake Bay Critical Area Commission

STAFF REPORT
February S, 1997
APPLICANT: Maryland National-Capital Park and Planning Commission
(MNCPPC)
PROPOSAL: _ Improvements at Hamilton-Magruder Park
JURISDICTION: Prince George’s County
COMMISSION ACTION: Vote

STAFF RECOMMENDATION: Approval

STAFF: ' Theresa Corless.
APPLICABLE LAW/ .
REGULATIONS: COMAR 27.02.05 State Agency Actions Resulting in

Development on State-Owned Lands

DISCUSSION:

The Maryland National-Capital Park and Planning Commission (MNCPPC) owns Hamilton-
Magruder Park in Hyattsville on the Northwest Branch of the Anacostia River. The park
currently contains open spaces, forested tracts, ballfields, and developed active recreation areas.
MNCPPC proposes to add improvements to the large developed main recreation area. The area,
along Hamilton Street, currently contains ballfields, a tennis court, batting cages, a swimming
pool, parking areas, a recreation center. The part of the area in the Critical Area has very little
development on it. There is a tributary stream which borders this recreation area. '

MNCPPC proposes to add an additional parking area, 2 horseshoe pits, and a stormwater
management pond to the Critical Area portion of the site. Existing roads will be resurfaced and
curb and gutter will be installed. The non-Critical Area portion of the site will contain expanded
and improved tennis courts.

A 100 foot Buffer protects the adjacent tributary stream. No work or disturbance has been
planned in the Buffer. The proposed stormwater management pond will satisfy the 10%
requirement. There are no other Habitat Protection Areas involved in this site.
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Chesapeake Bay Critical Area Commission

STAFF REPORT
February 5§, 1997

APPLICANT: : Washington Suburban Sanitary Commission (WSSC)
PROPOSAL: Sandy Bar Drive Sewer Extension . |
JURISDICTION: | Prince George’s County

| COMMISSION ACTION: Vote

STAFF RECOMMENDATION: Approval

STAFF: fheresa Corless

APPLICABLE LAWY/ -
REGULATIONS: COMAR 27.02.02 State and Local Agency Actions

Resulting in Development of Local Significance on Private
Lands or Lands Owned by Local Jurisdictions '

DISCUSSION:

The Washington Suburban Sanitary Commission (WSSC) needs to lay sewer line to provide
service to a new home in Indian Queen Estates in the Fort Foote area of Prince George’s County.
A total of 490 feet of line is required. To hook up the new home to an existing manhole. '

The line will consist of two parts. The first part will extend an existing line from an adjacent
street to Sandy Bar Drive. It will be 178 feet long and will run along a property line of some
neighboring houses. The line will be 2 inches wide and will be directionally drilled to limit
disturbances to trees, yards, and the property owners. The second part of the line will be 1 72
inches in diameter, 315 feet long, and will connect the first part of the line to the new house.
The second line will run in the street to avoid cutting trees. The line will be laid through a build
and cut system.

Appropriate sediment and erosion control measures will be used. There are no Habitat
Protection Areas involved in this project.
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HOUSE BILL 595 (5 & Y98 )
Ml | . o 71r2029
T  CF71r2030

By: Delegate Weir (Chesapeake Bay Crmcal Areas OverSIght Commlttee)
Introduced and read first time: January 30 1997 .
Assigned to: Environmental Matters '

A BILL ENTITLED " =
AN ACT concerning

Chesapeake Bay Critical Area — Commercial .Timh_er Harvest — Criteria .for Buffer
Overlap _

FOR the purpose of allowing certain tlmber harvestmg within a certain distance of buffer
areas that overlap with certain habitat protectlon areas; and oenerally relating to
timber harvesting in the Critical Area. . :

BY adding to
Article — Natural Resources
Section 8-1808.7
Annotated Code-of Maryland : -
(1990 Replacement Volume and 1996 Supplement)

Preamble

WHEREAS, State lawmakers in 1984 recognized the importance of fostering more
sensitive development activity along the. shoreline. areas of. the Chesapeake Bay and its'
tributaries, from the standpoint of protecting and preserving water quality and natural
habltats w1th the adoptxon of the Chesapeake Bay Crmcal Area Protecnon Act; and

~

WHEREAS - This mllestone pollcy . 1mposed several development—related
performance standards within the “Critical Area” aimed at helpmg achleve the.inherent:
goals of the Act; e

" WHEREAS, One of the uninterided restrictive: provisions - associated with the:
enabling Act and its accompanying- criteria::prohibited timber; harvesting within the
landward 50 feet of the 100-foot buffer area when it was determmed that overlapping
Habitat Protection Area (HPAS) emsted e :

WHEREAS, The original intent of the enablmg Act and the cnterra was to allow~

-some flexibility in this regard when it was determined that overlapping HPAs could be
-26

protected when State approved silvicultural practices were- 1rnplemented

WHEREAS, There have been numerous situations when it was believed that the'
prohibition of harvesting in the landward 50 feet of the 100-foot buffer was not essential
to the protection of specific HPAs, and in certain cases, may have been

EXPLANATION: CAPITALS INDICATE MATTER ADDED TO EXISTING LAW.

[Brackets] indicate matter deleted from existing law.
IR
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"_counterproductlve but, existing language within the criteria does not allow the flexibility

originally envisioned when overlappmg HPAs exist; and

WHEREAS The proposed change embodled in this Act would make the review
and protection of all HPAs within the landward 50 feet of the 100-foot buffer the same as

+ the review and protection of -all HPAs outside of the 100-foot (or expanded) buffer—a

change consistent with and responsive to the intent of the original enabling Act; now,
therefore,

SECTION 1. BE IT ENACTED BY THE GENERAL ASSEMBLY OF

“"MARYLAND, That the Laws of Maryland read as follows:

Article —~ Natural Resources
8-1808.7. ' '

(A) COMMERCIAL HARVESTING OF TREES BY SELECTION, OR BY THE
CLEAR-CUTTING OF LOBLOLLY PINE AND TULIP POPLAR, MAY BE ALLOWED TO
WITHIN 50 FEET OF THE LANDWARD EDGE OF THE MEAN HIGH WATER LINE OF
TIDAL WATERS AND PERENNIAL TRIBUTARY STREAMS, OR THE EDGE OF TIDAL
WETLANDS, PROVIDED THAT THE CUTTING IS CONDUCTED IN CONFORMITY WITH
COMAR 27.01.05 AND WITH A BUFFER MANAGEMENT PLAN THAT IS PREPARED BY A
REGISTERED PROFESSIONAL FORESTER AND IS APPROVED BY THE DEPARTMENT.

(B) THE PLAN SHALL BE REQUIRED FOR ALL COMMERCIAL HARVESTS

WITHIN THE BUFFER, REGARDLESS OF THE SIZE OF THE AREA TO BE CUT, AND"

SHALL CONTAIN AT A MINIMUM THE FOLLOWING REQUIREMENTS:
() DISTURBANCE OF STREAM BANKS AND SHORELINES SHALL BE

FUNCTION OF THE BUFFER,;

" (3)""THE CUTTING 'MAY. NOT: INVOLVE THE CREATION OF LOGGING
ROADS AND SKID TRAILS WITHIN THE BUFFER AND

( ) COMMERCIAL HARVESTING PRACTICES SHALL BE CONDUCTED TO

PROTECT AND CONSERVE THE HABITAT PROTECTION AREAS IN ACCORDANCE ‘WITH

COMAR 27.01. 09 07 03, .04, AND: 05

SECTION 2. AND BE IT. FURTHER ENACTED That [hlS Act shall takc cffcct
Junc l 1997

(2) THE AREA DISTURBED OR CUT SHALL BE REPLANTED OR ALLOWED 3
*‘TO REGENERATE IN A MANNER THAT-ASSURES THE AVAILABILITY OF COVER AND
‘BREEDING SITES FOR' WILDLIFE AND REESTABLISHES THE WILDLIFE CORRIDOR
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HOUSE BILL 568 :
M1 71r1820
HB 440/95 - ECM

By: Delegates La Vay, O’Donnell, V. Mitchell, and Wood
Introduced and read first time: January 29, 1997
Assigned to: Environmental Matters

A BILL ENTITLED
AN ACT concerning

Critical Area — Impervious Surfaces — Exemption

FOR the purpose of exempting certain surfaces from the calculation of certain
impervious surfaces under the Chesapeake Bay Critical Area Program.

BY repealing and reenacting, with amendments,
Article — Natural Resources
Section 8-1808.3

Annotated Code of Maryland
{1990 Replacement Volume and 1996 Supplement)

SECTION 1. BE IT ENACTED BY THE GENERAL ASSEMBLY OF
MARYLAND, That the Laws of Maryland read as follows:

Article — Natural Resources
8-1808.3.
(a) This section applies notwithstanding:
- (1) Any other provision of this subtitle; or
(2) Any criteria or guideline of the Commission adopted under this subtitle.

(b) This section controls over any other requirement concerning impervious
surfaces limitations in limited development areas and resource conservation areas in the
critical area. '

(C) FOR PURPOSES OF THIS SECTION, ANY CALCULATION OF AREA COVERED
BY MAN-MADE IMPERVIOUS SURFACES MAY NOT INCLUDE AN AREA COVERED BY A
GAPPED WOODEN DECK WITH PERVIOUS SURFACE UNDERNEATH, OR THE WATER
SURFACE OF A SWIMMING POOL.

[(c)}1(D) On or before December 31, 1996, a local jurisdiction shall amend its
local critical area protection program to meet the provisions of this section.

. [(d)IE) (1) Except as otherwise provided in this subsection for stormwater
runoff, man-made impervious surfaces are limited to 15% of a parcel or lot.

EXPLANATION: CAPITALS INDICATE MATTER ADDED TO EXISTING LAW.

[Brackets] indicate matter deleted from existing law ”"’l“ l"ll "“ "lll ll"l l“ll "” |"|
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(2) If a parcel or lot one-half acre or less in size existed on or before
December 1, 1985, then man-made impervious surfaces are limited to 25% of the parcel
or lot.

(3) If a parcel or lot greater than one-half acre and less than one acre in
size existed on or before December 1, 1985, then man-made impervious surfaces are
limited to 15% of the parcel or lot.

(4) If an individual lot 1 acre or less in size is part of a subdivision approved
after December 1, 1985, then man-made impervious surfaces of the lot may not exceed
25% of the lot. However, the total of the impervious surfaces over the entire subdivision
may not exceed 15%.

[(e)]J(F) This section does not apply to a trailer park that was in residential use
on or before December 1, 1985.

[(£)1(G) A local jurisdiction may allow a property owner to exceed the impervious
surface limits provided in subsection [(d)] (E)(2) and (3) of this section if the following
conditions exist:

(1) New impervious surfaces on the property have been minimized;

(2) For alot or parcel one-half acre or less in size, total impervious surfaces
do not exceed impervious surface limits in subsection [ (d)] (E)(2) of this section by more
than 25% or 500 square feet, whichever is greater;

(3) For a lot or parcel greater than one-half acre and less than one acre in
size, total impervious surfaces do not exceed impervious surface limits in subsection
[(d)] (E)(3) of this section or 5,445 square feet, whichever is greater;

(4) Water quality impacts associated with runoff from the new impervious
surfaces can be and have been minimized through site design considerations or use of best
management practices approved by-therlocal jurisdiction to improve water quality; and

o ~ (5) The property owner performs onsite mitigation as required by the local
jurisdiction to offset potential adverse water quality impacts from the new impervious
surfaces, or the property owner pays a fee to the local jurisdiction in lieu of performing
the onsite mitigation.

[(g.)](H) All fees in lieu collected by a local jurisdiction under subsection [(f)]
(G)(5) of this section must be used to fund projects that improve water quality within the
critical area consistent with the jurisdiction’s local critical area protection program.

[(h)J(1) A local jurisdiction may grant a variance from the provisions of this
section in accordance with regulations adopted by the Commission concerning variances
as part of local program development set forth in COMAR 27.01.11 and notification of
project applications set forth in COMAR 27.03.01.

SECTION 2. AND BE IT FURTHER ENACTED, That this Act shall take effect
October 1, 1997.




