


PRELIMINARY AGENDA
Chesapeake Bay Critical Area Commission
J. Millard Tawes Museum
Crisfield, Maryland
October 14, 1992

Subcommittees

10:00 a.m. - 11:00 a.m. Special Issues: Legislative
- Forestry, Non-tidal Wetlands

11:00 p.m. 12:00 p.m. Project Evaluation

11:00 a.m. 12:00 p.m. Program Amendments

12:00 p.m. 1:00 p.m. LUNCH and AWARDS

PLENARY MEETING

Approval of Minutes John C. North, II,
September 2, 1992 Chairman

PROJECTS

Broad Creek Treatment Kay Langner, Chair
Plant Upgrade - WSSC Theresa Corless, Planner

NVOFE~ ’77Z¢L£zc/cszLy4L¢but-

State Highway Admin. Kay Langner, Chair
Bridge Replacement Sam Bowling, Co-Chair
MD 150 over Middle Claudia Jones, Planner
River VOTE

Dawn McCleary, Planner
Vivian Marsh, MOP

AMENDMENTS & REFINEMENTS

Talbot County - Theresa Corless, Planner
Refinement :

Dorchester County - . Tom Ventre, Planner
& City of Cambridge
Map Change(Annexation/Refinement)

Tom Ventre, Planner

- ol

t Pat Pudelkewicz, Pfanner 7
& Refinement
1) Map Amendment = VOTE ~ :
2) Refinement /CbailQC//K244901£ru‘7§7/

St. Mary’s County Ren Serey, Planner
Growth Allocation
INFORMATION

OVER




3:00 p.m. - 3:20

3:20 p.m. - 3:30

3:30 p.m. - 4:15

LEGAL UPDATES

4:15 p.m. - 4:30

OLD BUSINESS

4:30 p.m. - 4:45
" NEW BUSINESS

4:45 p.m. = 5:00

o

p.m.

p.m.

PROPOSED_LEGISLATION

Non-Tidal Wetlands 47 Liz Zucker, Science
Amendments Advisor
Forest Criteria Sarah Taylor, Exec. Dir.
Amendments

POLICIES
Uses In the RCA : John Lippman, Intern

Presentation & Discussion

Status of Legal Actions George Gay, AAG

John C. North, 11,
Chairman

The Retreat - Game Plan Hugh Smith, PAaO :
Sarah Taylor, Exec. Dir.




CHESAPEAKE BAY CRITICAL AREA COMMISSION : /7 -o

MINUTES .-
September 2, 1992.

The regular monthly meeting of the Chesapeake Bay Critical Area
Commission was held on September 2, 1992 at 1:00 p.m. at the Department of
Housing and Community Development, Conference Room 1100 A, Crownsville,
Maryland. The meeting was called to order by Chairman John C. North, II with
the following Members in attendance: '

Peck, Jim, DNR Hearn, J. L., Dept. of Env.
Hickernell, Ron Lawrence, Louise, Dept. of Ag.
Elbrich, Joseph, Whitson, Michael

Krech, Shep Little, Rodney, DHCD

Gutman, Jim Williams, Roger

Blake, Russell Corkran, William

Langner, Kathryn Schoeplein, Bob, DEED

Bowling, Samuel Jarvis, Thomas

Bostian, William Phillips, Steele

Rassoff, Hal, MdTa Glendening, Parris (arrived 1:30)
Young, Ron, Md. Office of Planning (arrived 2:30)
Watson, Carolyn for Parris Glendening

Chairman North presented a Certificate of Appreciation to Anne Hairston,
CBCAC Planner, who will be leaving for Oregon later in September to begin
studies for a doctorate at the Oregon State University. Anne has been with
the Commission since October 1988 and will be missed very much.

‘The Minutes of August 5th were read and amended to reflect the
attendance of Hal Kassoff. Commissioner James Gutman moved to approve the
Minutes as amended. The motion was seconded and carried unanimously.

Ms. Theresa Corless, CBCAC Planner, gave an informational report to the
Commission on Broad Creek Waste Water Pump Station in Prince George’s County
- WSSC. She said that a hearing will be scheduled. Joe Mantua of WSSC
described the project to the Commission. He said that the pump station will
be expanded and that a section will be added to the electrical substation to
eliminate power outages that create an overflow. Chairman North stated that
the panel members will be studying the issue and it will be brought to the
Commission for a vote next month.

Ms. Corless addressed the Commission on the Prince George’s County
Growth Allocation. She reminded the Commission that this request was
presented last month as information and there has since been a public
hearing. Ms. Corless said that the County has requested 15.4 .acres of
growth allocation to change the zoning from RCO to LDO. She said that only
9.8 acres will be remapped as LDO which was what the applicant requested and
is consistent with the Prince George’s Critical Area Program. Commissioner
Ron Hickernell stated that the panel had a public hearing -and the
recommendation was to approve the application. = Mr. Hickernell moved to

approve the request as presented. The motion was seconded and carried:'

unanimously.

Ms. Corless updated the Commission on the Hyattsville Gravity Sewer
Project which was approved in August. She stated that there is now a
planting plan and the wetlands will be restored. ‘ o

Ms. Elizabeth Zucker, CBCAC Science Advisor, informed the Commission
that a General Approval for mosquito control had been drafted. She said that
there was a compilation of comments on the General Approval from the 60 local
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jurisdictions as well as the Assistant Attorney General, George Gay. Ms.
Zucker said that the comments from the AAG were incorporated into the Draft
before it was sent to the local jurisdictions. She said that the comments
received from the local jurisdictions did not substantially affect the Draft
of July and that the current Draft was reflective of the changes needed.
Ms. Zucker explained that if the document is approved, it will contain the
signatures of Chairman North and the Secretary of Agriculture acknowledging
that it is a General Approval between the two agencies and valid for three
years at which time it could be reviewed and updated if necessary.
Commissioner Sam Bowling moved to approve the Mosquito Control General
Approval. The motion was seconded and carried unanimously.

Ms. Patricia Pudelkewicz, CBCAC Planner, gave the Commission an
informational report on the Chestertown Mapping Issues. She explained that
a 1l5-acre parcel of land was inadvertently left out of the Critical Area
Program in 1989 and the Town now wishes to incorporate and to map the area as
LDA. The Town has also requested 43 acres of growth allocation for property
known as Stepney Manor. She stated that this property is already mapped as
a Growth Allocation Area in the Chestertown Critical Area Program. These
mapping amendments will be on the agenda for a vote in October.

Mr. Thomas Ventre, CBCAC Planner,. gave an informational report to the-
Commission on a pending Dorchester County Map Amendment. Mr. Ventre said
that the County has requested a Program Refinement to accommodate an error in
the original mapping of a 7 acre portion of a parcel of land near Slaughter
Creek. He stated that new information on the request for Map Amendment
Mistake was only forthcoming that morning and that there was no
recommendation to the Chairman at that time; however, this would be on the
agenda in October.

Mr. Ventre told the Commission that the City of Cambridge has requested
that the Chairman make a determination of Program Refinement to its local
program and maps to accommodate a recent annexation of land from Dorchester
County. He stated that he had reviewed the request and his recommendation to
the Chairman was for a program refinement. The Chairman concurred. The
Commission supported the Chairman’s decision.

Ms. Claudia Jones, CBCAC Planner, briefed the Commission on the Queen
Anne’s County’s request for Amendments to their Critical Area Program
reiterating information presented to them at the August Commission meeting.
Ms. Jones reviewed the general changes: . language corrections to the
grandfathering section dealing with Habitat Protection Areas and Water
Dependent Facilities; creation of three new sections of the Critical Area
Oordinance establishing performance standards for the approval of building
permits in the IDA, LDA, and RCA; deletion of the buffer exemption section
which allowed ongoing designation of buffer exempt areas; updating of the
impervious surface language to incorporate the new standards; and, the
inclusion of the word "redevelopment" within the definition of "Project
Approval." She said that a hearing was held in Centreville on August 11,
1992 and she outlined Staff recommendations to the request.

° Commissioner Thomas Jarvis moved to approve the proposed amendments
subject to the following conditions, that: Section 6006D.8 be changed from
RCA to LDA; Section 6006E, #6 stating "A minimum 25-foot buffer shall be
maintained around nontidal wetlands"; the 10% reduction in pollutant runoff
for development in an IDA must be addressed within the next six months; the

2




U L O Y W P

-

Chesapeake Bay Cr1t1ca1 Area Comm1551on
Minutes - September 2, 1992

County has the option of 1ncorporat1ng the language of House Bill 323
. allowing lots 1/2 acre or less in size that are not only in residential use
but also those that are zoned residential to go up to 25% impervious surface.
The motion was seconded by Commissioner Bill Corkran and carried unanimously.

Ms. Claudia Jones updated the Commission on the changes in the
Memorandum of Understanding between the Maryland Department of Transportation
and the Chesapeake Bay Critical Area Commission. She said that the Deputy
Counsel of the Department of Transportation has requested some minor changes
to the Memorandum of Understanding as follows: 1) "Maryland Department of
Transportation Authority" (MTA) is to be deleted as a separate modal
administration. The MTA exists as a separate agency not directly under the
Department of Transportation. 2) "sState Rail Administration" is to be
deleted throughout the document since it no longer exists as a separate modal
admlnlstratlon, but is now included in with the Mass Transit Association.
Commissioner Hal Kassoff added that if the abbreviation for the Maryland
Transportation Authority facility is to be used it should be MATA because

MTA is the "Mass Transit Association". Commissioner Jim Gutman moved to
accept the changes and forwarded for signature. The motion was seconded and
carried unanimously. : s

Commission Counsel George Gay updated the Commission on the status of
the Burris matter which involved a pool constructed in the Buffer in St.
Mary’s County. Mr. Gay said he was directed by the Commission to negotiate
a settlement offer to Mr. Burris of $2,500 as well as a pool agreement, which
has been reviewed by CBCAC staff. He said that the $2,500 would be made
payable to the County authorities for their use in the publication of a
brochure that would be made available at the Planning and Zoning Office and
distributed by officials to people who wanted to conduct development
activities in the Critical Area. He said that he had contacted Mr. Harris,
Mr. Burris’ attorney, and the terms have been negotiated. Mr. Gay stated
that Mr. Burris and his attorney are willing to enter into the agreement and
hoped that the Commission will authorize Chairman North to enter into the
agreement on behalf of the Commission and asked that a vote be taken.

Mr. Gutman moved to authorize the Chairman to enter into the agreement on
behalf of the Commission. The motion was seconded and carried unanimously.

Counsel Gay told the Commission that the Triad Consent Decree has been
signed by Judge Raisin in the Kent County Circuit Court and introduced into
court records. He said that a Stipulation of Dismissal to formally dismiss
the case has been signed by Commission Counsel and must be signed by Paul
Bowman who represents Mr. Savino, and will be filed in Court which will
conclude the matter.

Counsel Gay said that Chairman North had instructed him to note an
Appeal in a matter involving the issuance of a variance for a storage shed
constructed in the Buffer. He stated that A Petition on Appeal was filed
and that Commission members had been notified in writing that the Appeal was
noted.

Counsel Gay told the Commission that Chairman North and
Dr. Torrey Brown have been named as defendants along with Department of
Transportation and State Highway Administration officials in a lawsuit which
Declaratory Judgement and a Permanent Injunction enjoining.- further
construction on the Severn River Bridge. He informed the Commission that
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his advice to the Commission Staff was that because the Bridge project had
proceeded so far in the process prior to the adoption of the Green Regs it
was in effect grandfathered from review by this particular Commission and
based upon that advice, he believes, is the reason it has not been raised
from Staff level to Commission level.

Counsel Gay said that the Defendants Motions for Summary Judgement in
the ongoing litigation in Talbot County involving Boone Creek Bridge have all
been granted. The Court ruled in favor of the defendants as a matter of law.
This final judgement may be appealed.

OLD BUSINESS

Clarification of Elkton Mapping Mistake: Counsel Gay reminded the
Commission that in July it addressed a proposed program amendment involving
a mapping mistake in Elkton. Through a motion by Ron Hickernell a
recommendation was made for denial of the request. Counsel Gay wanted to
further explain the advice he rendered on this matter.

He explained the role the Commission has during the course of reviewing
proposed amendments based upon "mistake". He said that the Law, §1809,
provides that the Commission shall approve programs and program amendments
that meet the standards set forth in §8-1808 (b)(1-3) of the Critical Area
Law and Criteria.

If a program amendment such as a mistake meets the goals of the program
and is consistent with the Criteria - in the Commission’s collective opinion
- then the Law says that the proposed amendment must be approved. Counsel
Gay said that the Law also states that changes to zoning map designations can
only be granted based upon "mistake".

Counsel Gay will prepare a letter of advice to the Chairman to be
distributed to each Commission member on the procedure of reviewing program
amendments based upon allegations of mistake.

Counsel Gay said that there has been no word of whether or not
Commission’s Appeal in the Enoch variance in St. Mary’s County will be
granted or denied. He said that the Black Marsh matter is ongoing and the
administrative record of the CBCAC will be filed.

Ms. Elizabeth Zucker stated that the Commission recognized in a policy
paper that there were a lot of requlatory inconsistencies in identifying
wetlands within the Critical Area vs wetlands outside the Critical Area. She
said that those differences are being reconciled between the two programs and
there are three legislative alternatives to accomplish that: 1) let DNR non-
tidal wetlands programs’ encompass the Critical Area; 2) give DNR
jurisdiction over non-tidal wetlands in the CA but to modify the DNR
regulations with a section on Critical Area wetlands:; 3) modify the Critical
Area criteria to make them more consistent with the non-tidal wetlands
program. Ms. Zucker stated that the Special Issues Subcommittee panel
believes that alternative number 2 is the best.

Mr. Gutman informed the members that there is now a Forest Conservation
Act that deals with some of the provisions of the Critical Area Law.
Ms. Hairston said that the subcommittee is trying to coordinate the Forest
Conservation Act and the Critical Area forest requlations. One approach is
to make some changes to the Criteria and the other is to use a Policy
approach to accept the Forest Conservation Act as an amendment within the
existing Critical Area Criteria.
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NEW _BUSINESS '

Dr. Shep Krech asked for clarification of how the conservation easements
would work in Growth Allocation. ) _ .

Counsel Gay stated that a uniform set of documents that affect these
restrictions should be used throughout the Critical Area. Chairman North
asked Mr. Gay to look into the matter for the next meeting.

Commissioner Elbrich said that in Anne Arundel County there are 7 - 8
local trusts and the County has sponsored the establishment of two, the
Severn River Trust and the Anne Arundel Conservation Trust. He stated that
it is recommended that the land be held by the trust holder in perpetuity so
that they are the enforcer rather than the County. He said that some have
joint sponsorship with MET.

Commissioner Glendening stated that this is also an issue in Prince
Georges County and the problem is that of responsibility 'of maintenance. He
said that it is very clear that Public agencies are reluctant to accept that
responsibility because of the expense and, moreover, some of the parcels are
small and isolated from other county land and any type of maintenance
responsibility would be cost prohibitive. He emphasized that any policy
should recognize that if a public or private trust wants to assune
responsibility that it be through a covenant that runs with the land, and
enforcement can come through the County if necessary.

Mr. Gutman said that easements may be granted by a developer who could,
subsequent to development, abandon the responsibility of maintenance. Other
Commission members suggested that easements should be recorded on a plat with
the Homeowners’ Association as a condition of sale. '

»

Mr. Hugh Smith, Public Affairs Officer, CBCAC, informed the Commission
that the next meeting will take place October 14th at the Millard Tawes.,
Museum in Crisfield; Maryland: Following that meeting, on October 15th a .
workshop will be held. Mr. Smith explained that the goal of the workshop is
to exchange accumulated knowledge between long-serving Commissioners and new—
serving Commissioners, Staff and Commissioners, etc. He asked for input from.
the Commission members to be included in the curriculum.

Dr. Sarah Taylor, Executive Director, CBCAC, announced that an Economic
Incentives Handbook has been written primarily for the layman who does npt
want to get into all the depth and detail. She said that workshops are
planned, one on the Eastern Shore and one on the Western Shore, with the
private sector and local governments utilizing this handbook. She said that
the same workshop will be using another handbook which has'been developed for
10% stormwater management criterxion. She said that this handbook. would
probably be available in print in October. 3 s

Dr. Taylor told the Commission that the Advisory Committee has one more
required review of the Reconsideration Policy before it comes before the
Commission which could be in October. X . « K

: Dr. Taylor said that there are three.sets of regulations at this-sgme
(Blue Regs 14.15, Green Regs 14.19 and the project: submittal Regs).however,
these three sets will be recodified to a Title 27 and available in print in

another six weeks. W
“

There being no further business, the meeting adjourned.
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JURISDICTION:
ISSUE:

DISCUSSION:

e

STAFF:

- STAFF REPORT
Information Only

Baltimore County
Mapping Mistake

Baltimore County has submitted a mapping mistake
for the property of the First National Bank of
Maryland at 809 Eastern Avenue in Essex, Baltimore
County (Tax Map 97, Parcel 321). The bank itself
is designated IDA; however, the parking area
behind the bank is mapped LDA. The County is
proposing to change only that area of the parcel
being used as the parklng area from LDA to IDA by
reason of mistake in mapplng. The area” is
completely paved and is served by water. and sewer.

. The remainder of the parcel will contlnue to be

designated LDA.

A public hearing is scheduled for October 27,
1992. A vote is anticipated at the November
Commission meeting. Please note that a map is
printed on the reverse side of this staff report.

Pét Pudélkewicz

e
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Tax Map 97, Parcel 321
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Parcel 321

Portion of parcel to be changed from

L.D.A. to [.D.A.
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) SomE 5(/66557’&‘;5 CMANGES IN ZEGULATIONS To |mwPLeyc
« ' C(ooRDINATION RETWEEN THE CRITICAC RRER CRITERIA AND rms
FOREST ConNscSrevATION ACT (FcA) . - _
ABH  @-/-94

|.) PIBKE ForEST + REFORESTRTION DEFINITIONS lon3i5TENT PERHARS ay
Ape PTING frA LEFINITICNS A} CA GE:‘?’E';QHG’. }

(AFFeeEsTrATION D=,
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CA DES/NITION 5

(26) “Forest’” means a biological com-
_ munity dominated by tress and other
— woody plants covering a land area of |
acre or more. This also inciudes forests

that have been cut, but not cleared.

(58) “Reforestation’” means the estab-
lishment of a forest through artificial
reproduction or natural regeneration.

ccA DEF/NITI0MS:

Forest. NRA S-ibol C}-’Q

A. "Forest" means a biological community dominated by trees and other
woody plants covering a land area of 10,000 square feet or greater.

B. "Forest" includes:

(1) Areas that have at least 100 live trees per acre with at least 50
percent of those trees having a 2-inch or greater diameter at 4.5 feet above
the ground and larger; and

)
(2) Areas that have been cut but not cleared.

C. "Forest" does mot include orchards.

NRA T-1Ge ! (dd)

(dd) Reforestation or reforested.

] : reati f a biological
1) "Reforestation” or "reforested" means the creation of
comr(cruz)liry dominated by trees and other woody plants comntailning at_leas:: 100
trees per acre with at least 50% of those trees having the potential of |
attaining a 2 inch or greater diametCer measured at 4.5 feet above the ground,

within 7 years.

(2) "Reforestation” includes landscaping of areas under an a;iproveéd .
landscaping plan that establishes a forest that 1s at least 35 feet wide an

covering 2,500 square feet of area.
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TN LomnAg 1415 ¢2.04. C.

(2) For the cutting or clearing of tress in
forests and developed woodland areas
which are associated with current or plan-
ned development activities in the Limited :

Development Area, all jurisdictions shall: -

(a) Require that the developer consider
the recommendations of the Maryiand .

Forest, Park-and Wildlife Service when |
planning deveélopment on forested lands;

(b) Provide regulations that develop- '
ment activities be designed and imple-
mented to minimize destruction of wood- -
land vegetationg=ast

The local jurisdichion may adept Hha Forest Stamd

De limash ) ! :
Maation and H Fomst Conservadion Plan ~equineiments

Con“ained \n NRA $5-/40Y owi 5-/bos, f":‘if"'d‘;';ve;y

and Ha }Lcchm‘ques tontamed ja Ha Fomet /._::nse."v;.f—{m

Technical marfu.a..-")' and

(c) Provide protection for forests and
developed woodlands identified as
Habitat Protection Areas in COMAR
14.15.09. '
(3) For the alteration of forest and
developed wocdland in the Limited |
Development Area, the jurisdiction shall |
apply all of the following criteria:
(a) The total acreage in forest coverage
within a jurisdiction in the Critical Area
shall be maintained or, preferably,
increased.
(b) All forests that are allowed to be
cleared or developed shall be repiaced in
the Critical Area on not less than an equal
area basis. :
The local jur“ 56Li'c‘{-1a-y\. Sl QGEOFT"' +he _p-""ica"i‘]‘( for
re @MSH‘L"M gl a‘ratone S‘l‘za,"‘r'lm aA8as Lo -&mwc{
Jn NRA & T-1bo7 (4).

(c) That no more than 20 percent of
any forest or developed woodland may be
removed from forest use, except as pro-
vided in §C(4), below. The remaining 80 ‘
percent shall be maintained through !
recorded, restrictive covenants or similar |
instruments. ;

The Jocal Juris dictien mfz adapt Hie drigeihies
Jor retenton and Jom-,r'e.: o oF Lresde( éreas
lontawned i MRA § 5-107T (<),



(d) Developed woodland vegetation : ]
o shall be conserved to the greatest extent ‘
> TS practicable.

2) ConT. (4) For replacement of forest and
developed woodland, if more than 20 per- |
cent is removed from forest use, the
following formula shall apply: a
developer may clear or develop more
forest than otherwise permitted to be
disturbed, if the total forest area removed
from forest use is not increased by more
than SO percent of the area permitted to
be disturbed in §C(3)(c) above, provided
that the afforested area shall consist of 1.3
times. the total surface acreage of the
disturbed forest or deveioped woodland
area, or both.

(5) In addition, local jurisdictions shall
adhere to the following criteria for forest
and woodland development:

(a) Local programs shall make provi-
sion for surety to be provided by owners
or developers in an amount acceptable to
the local jurisdiction and suitable to
assure satisfactory replacement as re-
quired by §C(4), above;

(b) Grading permits shail be requu'ed
before forest or developed woodland is
cleared;

(c) Forests which have been cleared
before obtaining a grading perrmit, or that
exceed the maximum area allowed in
§C(4) shall be replanted at three times the
areal extent of the cleared forest; :

. (d) If the areal extent of the site limits ;
the application of §C(3), C(4), and
C(5)(c), above, alternative provisions or
reforestation guidelines may be developed
by the local jurisdiction, if they are consis-
tent with the intent of COMAR 14.15.05,
to conserve the forest and developed
woodland resources of the Critical Area.
Alternative provisions may include fess-
in-lieu provisions if the fee is adequate to
ensure the restoration or establishment of
an equivalent forest area;

The /achur.aa_m-%c—n ntay Gdopr +hs
¢u.+!mea e NRH S F=L1C (l ﬂ’l d_,h‘,(J

"'L’ lLtf;v

(e) If no forest is established on pro-
posed development sites, these sites shall
be planted to provide a forest or
developed wocdland cover of at least 15
percent;

(F) All forests designated on develop-
ment plans shall be maintained to the
extent practicable, through conservation
easements, restrictive covenants, or other
protective instruments;

(g) The developer shall designate, sub-
ject to the approval of the local jurisdic-
tion, a new forest area on a part ofthc site
not forested; and

(h) The afforested area shall be main-
tained as forest cover through easements,
restrictive covenants, or other protective
instruments.
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- State of Maryland
Chesapeake Bay Critical Area Commission
45 Calvert Street, 2nd Floor
Annapolis, Maryland 21401

MEMORANDUM

TO: St. Mary's County Growth Allocation Panel
FROM: Ren Serey

SUBJECT: Panel hearing: October 1, 1992
Carter State Office Building
2nd. Floor
‘ 7:00 p.m.
DATE: September 25, 1992

The St. Mary's County Commissioners have submitted three growth
allocation amendments to the Critical Area Commission. The County

conducted local public hearings on these amendments in March of
this year.

Scott Kudlas, the County's Environmental Planner, will attend the
panel's hearing and will present the amendments. I will brief the
full Commission at its meeting on October 14th. A Commission vote,
following a panel recommendation, is expected at the November 4th
meeting. I have outlined the three amendments below.

St. Winifred's Estates

~-16 lots prbposed in Critical Area; one lot outside

~60.4 acres in Critical Area

-15.2 acres, in a development envelope, proposed for deduction;
Critical Area designation is Resource Conservation Area, proposed
designation is Limited Development Area; at least 20 acres will
be restricted from future development; preliminary staff review

indicates the deduction is consistent with Commission policies

-all but one of the proposed dwelling sites are at least 300 feet
from tidal waters and tidal wetlands

-a 100 foot buffer from nontidal wetlands is proposed
-impervious surfaces will cover approximately 5% of the site

—forest areas will be increased to 15% of the site




Windward Cove

-four lots proposed

-31.3 acre parcel in Critical Area

-6 acres proposed for deduction; Critical Area designation-
Resource Conservation Area, proposed change to Limited
Development Area; preliminary staff review indicates deduction

is consistent with commission policies

-at least 20 acres, with an existing dwelling, will be restricted
from further development

-forest areas will be increased to at least 15% of the site

Christmas Hill

-five lots

-66.4 acres in Critical Area

-6.3 acres proposed for deduction; Critical Area designation is
Resource Conservation Area, proposed change to Limited Development
Area; preliminary staff review indicates deduction is consistent

with Commission policies

-approximately 60 acres will be restricted from development, with
possible reservation of one development right

-forest interior dwelling bird habitat impacts must be reviewed

-Bald Eagle nest impacts must be reviewed

-areas proposed for reforestation must be reviewed




MM /IM/

October 14, 1992 ,d/lf

l U/w’lw$v
STAFF REPORT

JURISDICTION: Chestertown

ISSUES: Two (2) mapping issues

PROGRAM AMENDMENT:

ISSUE (1): A 15-acre parcel of land within the Town boundary was
inadvertently left out of the Critical Area Program in 1989 when
the local Program was adopted. The Town now wishes to
incorporate this area into its Critical Area Program and map the
area as a Limited Development Area. This parcel meets the '
mapping criteria for LDA in that sewer lines and public water
were in existence on the site prior to December 1, 1985; the site
is less than 20 acres in size; and, it is adjacent to an existing
IDA within the Town.

PANEL HEARING: October 1, 1992; no public comment

PANEL
RECOMMENDATION: Approval

COMMISSION
ACTION: Vote

PROGRAM REFINEMENT:

ISSUE (2): Chestertown has also requested 43 acres of growth
allocation for a property known as Stepney Manor. The property
is currently designated Resource Conservation Area, and is
indicated as a Growth Allocation Area on the Town's adopted
Critical Area Map. The Town wishes to designate this area as
IDA:. Public water and sewer were in existence on this site prior
to December 1, 1985. . Chestertown has requested that this
proposal be reviewed as a refinement. This proposal meets the
definition of refinement in NRA §8-1802, as amended, in that
Program Refinement includes "The use of the growth allocation in
accordance with an adopted Program."

COMMISSION

ACTION: Affirm the Chairman's determination of
- refinement

STAFF: Pat-Pudelkewicz






STAFF REPORT

PROJECT: MD 150 over Middle River
Bridge Replacement-Baltimore County

COMMISSION: Vote
Description

The State Highway Administration proposes to replace an existing
four span concrete bridge. The existing bridge consists of two 38!
wide roadways consisting of two lanes with shoulders in each
direction separated by an open median. To meet current safety
standards, SHA proposes to close and pave the median and to replace
the existing bridge with a two span bridge which will carry two
56' 5" wide roadways, each consisting of two lanes, and an
acceleration and -deceleration lane in each direction. The
construction will increase impervious surface by 2,000 square feet.
The stream will be diverted during a portion of the construction
to allow for removal of the replacement of existing bridge
abutments and piles.

The project area is designated as LDA (approximately 75%) and IDA
(approximately 25%) on the county maps. However, since the project
is on state land, I would recommend that the project area be
classified as Intensely Developed (state land is to be classified
as either Intensely Developed or not Intensely Developed). Oon
either side of the river are mixed residential/commercial areas.
Currently there is no treatment of stormwater as it comes off of
the bridge and roadway. It is obvious where the stormwater leaves
the road and flows down an unvegetated embankment. No specific
stormwater management has been proposed at this time.

There are nontidal wetlands adjacent to the project, but they are
not to be impacted. Middle Branch is an anadromous fish spawning
stream for yellow and white pexch. No in-stream work will be
allowed from March 1 through June 15. ' '

The staff recommends approval of the prOJect w1th the follow1ng
conditions:

-that the project area is classified as an area of Intense
Development.

-that a 10% reduction in existing pollution be achieved.
-that SHA submit a stormwater management plan to Commission

staff for review and approval prior to construction.

staff contact: Claudia Jones
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CHESAPEAKE BAY CRITICAL AREA COMMISSION
STAFF REPORT

DATE: October 8, 1992
JURISDICTION: Talbot County

SUBJECT: Refinement

Talbot County implements its critical area program through an
overlay zoning system. There are three underlying zones within the
Limited Development Area (LDA). Talbot County proposes to change
its zoning ordinance to allow changes within those underlying zones
without bringing them before the Commission. In these cases, there
is "'no change in the critical area designation, Jjust in the
underlying zones. Any proposed zoning change which would change
a parcel's critical area designation would still come before the
Commission. See attached.

Chairman North has deemed this to be a refinement to Talbot
County's Critical Area Program.
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A BILL TO AMEND SECTIONS 19.14(c)(1) AND 19.14(c)(1l)(ii) OF
TITLE 19 OF THE TALBOT COUNTY CODE.

SECTION ONE: BE IT ENACTED by the Talbot County Council that
Title 19 of the Talbor County Ccode, Hection 19.14(c)(1) be
amended to reacd as follows:

(1) The provisions of the Talbot County Zoning Ordinance or
the houndaries of any zoning district may be amended by
the County Council in accordance with the procedures set
forth in this section. For the purposes of this section,
amendments are separated into four (4) categories: (1)
amendments to the Zoning Ovdinance text, (ii) amendments
to the Official 2oning District Maps excepting properties
within the boundaries of the Critical Area where growth
allocation acreage is vequested, (ii1i) amendments to the
Critical Area provisions of the Zoning Ordinance, and (iv)
agrowth allocation district boundary amendments in the
Critical Area.

SECTION TWO: BE IT ENACTED by the Talbhot County Council that
Title 19 of the Talbot County Code, Section 192.14(c)(1)(ii) be
amended to read as follows:

(ii) Amendments to the Official Zonina bDistrict Maps excepting
properties within the boundaries of the Cratical Area,
where growth allocation acreade is requested.

SECTION THREE: BE IT FURTHER ENACTED that this Bill shall take
effect sixty (60) days from the date of its passage..

SECTION FOUR: BE IT FURTHER ENACTED that each 1individual
section of this Bill may bhe reviewed as a separate amendment or
refinement by the Chesapeake Bay Critical Area Commission.
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A DISCUSSION OF LEGISiATIVE ALTERNATIVES.
Nontidal Wetlands in the Critical Area

ISSUE: Bridging inconsistencies between the Critical Area
criteria and the Department of Natural Resources’ (DNR)
requlations for protecting nontidal wetlands :

Because the Nontidal Wetlands Protection Law of 1989 (as
implemented by DNR) does not include the Critical Area within its
purview, nontidal wetlands within the Critical Area are regulated
under criteria that are separate and different from the DNR
nontidal regulations. Regulatory inconsistency and confusion has
resulted from the implementation of two different sets of
standards, particularly where wetlands encompass both sides of the
Critical Area boundary. To eliminate or minimize inconsistencies
between the two programs, the Critical Area Commission, in

“-.conjunction with DNR is reviewing three legislative alternatives.

Alternative I. Amend the 1989 Nontidal Wetlands Protection Law to
include the Critical Area (with no additional text changes). The

Critical Area criteria for nontidal wetlands would be repealed.

_Advantages: :
a. Existing discrepancies in the definition and
identification of nontidal wetlands would be eliminated.

b. Regulatory activities including permitting, mitigation,
and enforcement would be implemented uniformly throughout
the State, including the Critical Area.

c. The number and type of government agencies involved in
the nontidal wetland regulatory process would be uniform
and consistent.

d. Local jurisdictions that are currently understaffed would
be alleviated of regulatory responsibility for nontidal
wetlands.

Disadvantages: :
a. In some situations, the Critical Area criteria are more
. protective of nontidal wetlands than the DNR regulations.
Because of their position in the landscape, nontidal
wetlands in the Critical Area must be protected as an
integral part of the Chesapeake Bay cleanup efforts.
Some differences in protection between the DNR and
" Critical Area programs would not be rectified under
Alternative I.

b. Local jurisdictions capable of effectively administering
a program would lose jurisdiction over Crltlcal Area
wetlands. :

- Qver



Alternative II. Incorporate the Critical Area into the DNR

Nontidal Wetland Protection Law with a provision that regulations
specific to the Critical Area be established by DNR to address the
most important differences between the two programs. The Critical
Area criteria for nontidal wetlands would be repealed.

‘Advantages: _
a. through d. same as Alternative I. above

e.

f.

A section of regulations specific to the Critical Area,
could rectify notable differences in the two programs.

Language can be added to allow DNR delegation of
regulatory responsibility to Counties that can
effectively administer a wetland protection program.
Counties could be given the option to have a program that
is stricter than the existing DNR requlations. (Note:
Towns would not be able to regain jurisdiction.)

Disadvantages:

A

b.

The criteria used by DNR to review Critical Area wetlands
would be slightly different than for other wetlands.

Local jurisdictions would lose regulatory responsibility
for strict protection of Critical Area nontidal wetlands
unless the Law is specifically amended to allow DNR
delegation of a more strict program.

Alternative IIT. ﬂodify the Critical Area criteria to make them

compatible with the DNR regulations.

Advantages:

a.

Depending on the amount and type of changes to the
criteria, major discrepancies between the two programs
could be resolved (e.g. by referencing the Federal method
for wetland identification in the Critical Area criteria,
a source of major confusion could be.eliminated).

Responsibility for protection of Critical- Area nontidal
wetlands would remain at the local 1level subject to
Commission oversight.

Disadvantages:

a‘

A major rewrite of the Critical Area criteria would be

needed to bring them into close conformance with the DNR
requlations. The local jurisdictions would be required
to incorporate numerous revisions into their ordinances.

The DNR and Critical Area programs would still be
separate with two sets of regulations implemented by

different agencies .on_ either .side of the Critical Area

boundary. Understaffed jurisdictions would not be able
to implement an effective program.
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PROPOSED ACTIONS UNDER ALTERNATIVE II.

The Special Issues Subcommittee of the Critical Area Commission has
discussed the three legislative alternatives described above. The
alternatives have also been reviewed with representatives from the
Department of Natural Resources (DNR) Water . Resources
Administration. . There will be a general discussion of the
legislative alternatives at the October 1992 Critical Area
Commission meeting, however the following are proposed actions
under Alternative II., which is the alternative currently receiving
the strongest consideration of the Special Issues Subcommittee.

Step I. An amendment to the Department of Natural Resources (DNR)
: Nontidal Wetlands Protection Law would be made to:

a. include the Critical Area
b. provide for regulations for protecting Critical
Area wetlands to be established by a specific
, deadline (e.g. July 1993)
c. provide for DNR to delegate all or part of its
’ authority to those Counties demonstrating that they
will implement a program that is as strict or
stricter than the DNR program.

Step II. An amendment to the Chesapeake Bay Critical Area Law
would be made to have all criteria for nontidal wetlands
in the Critical Area repealed at the State and local
level by a deadline concurrent with adoption of the DNR
Law and regulations.

Step III. Regulations would be developed to address protection of
Critical Area nontidal wetlands  and delegation of
regulatory responsibilities to Counties. The requlations
would address the following issues:

a. The DNR requlations require that an applicant
demonstrate '"no practicable alternative" before a
regulated activity is permitted. To adequately
protect nontidal wetlands in the Critical Area, an
additional requirement for demonstrating
"unwarranted hardship" would be ‘placed on an
applicant requesting a permit for a regulated
activity in wetlands in the Critical Area.

b. Generally, the DNR regulations allow a 30%
disturbance to trees in the 25 foot nontidal
wetland buffer before DNR review is required. The

. regulations for the Critical Area would be written




to allow 10% disturbance for personal use (e.dq.
firewood and horticultural activities to maintain
the health of an individual tree). All other
activities in the buffer would require a permit.
The applicant would have to demonstrate
"unwarranted hardship" and would provide mitigation

for disturbed wetlands.

Under the DNR regulations, regulated activities
which impact 2 acres or less of farmed wetlands do
not require a permit or mitigation by an applicant
(DNR mnitigates for these activities under a
programmatic mitigation plan). Regulations would
be written to require a permit and applicant
mitigation for regulated activities in farmed
wetlands in the Critical Area.

Regulations would be established tb ensure that a
County could be delegated authority for nontidal

- wetland protection in the Critical Area and that a

delegated program could be more strict that the DNR
program.

Regulations would be drafted to require that
mitigation for permitted disturbance to wetlands in
the Critical Area be located in the Critical Area,
to the extent possible. However if mitigation must
take place outside of the Critical Area, it must be
located in an area that is immediately adjacent to
and hydrologically connected to the Critical Area
and located in the same watershed of the wetland to
be disturbed.

>




JURISDICTION:

REQUEST: -

DESCRIPTION:

CHAIRMAN'S
DETERMINATION:

TODAY'S

ACTION:

DATE: .

o

'$STAFF REPORT

CHANGE TO LOCAL PROGRAM

Dorchester County
Program Refinement

The County has requested Commission approval of changes
to its local-Program maps and to total-acreage estimates
in its Limited Development Area (LDA) classification.
These changes are made necessary by the recent annekation
by the City of Cambridge of 18.125 acres of County land.

‘This County request for Program refinement is the comple-

ment to the City's Program refinement, approved last
month by the Chairman with the Commission's cuncurrence.
(See September, 1992 meeting minutes, page 2, paragraph 4.)

There is a locator map on the reverse of this sheet.

Program refinement

Commission vote on the Chairman's determination, pursuant to
NRA 8-1809(p) (3) (i) ,ACM. Concurrance requested.

October 14, 1992
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MEMORANDUM OF UNDERSTANDING
BETWEEN
THE CHESAPEAKE BAY CRITICAL AREA COMMIBBION,
PRINCE GEORGE’S COUNTY, MARYLAND AND
THE POTOMAC ELECTRIC POWER COMPANY

AUTHORITY: Natural Resources Article, Sections 3-
305(a) (1) and (5), 3-306.1 and 8-1801 et

seq., Annotated Code of Marvliand and
COMAR 14.19.01 et seq.

THIS AGREEMENT, dated , 1992, memorializes the

understanding reached by the Chesapeake Bay Critical Area
commission (CBCAC), Prince George’s County, Maryland, a body
dbrporate and politic, (County) and tﬁe Potomac Electric Power
Company (PEPCO).

WHEREAS, the CBCAC is authorized to implement the State’s
Chesapeake Bay Critical Area Protection Program, Natural Resources
Article (NR), §8-1801 et seq., Annhotated Code of Maryland; and

WHEREAS, the CBCAC has established régulations, COMAR 14.19.01
et seq., permitting certain development actions in the Critical
Area even though the development has not been approved by a local
jurisdiction with an approved Critical Area program; and

WHEREA8, the CBCAC is vested with the authority to approve,
deny, or request modifications to development actions on private
lands occurring as a result of staﬁe or local agency programs based
on assessment of the extent to which the development action
conforms with COMAR 14.19.01 et sed.; and

WHEREAS, the.County has an approved Chesapeake Bay Critical
Area Protection Program (County Program) pursuant to NR §8-1809;

and
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WHEREAS, NR §3-306.1 provides- that "any sites acquired and
placed”in inventory . . . shall be used and operated for électric
generating and associated on-site tranemission purposes without
regard to any local zoning ruie, regulation, law, or ordinance, and
this'use is not required to be submitted to or approved by any
county or municipal zoning board, authority or unit"; and

WHEREAS, NR §3-305(a)(1) provides that "any site either
already owned or purchased in the future by electric companies
shéll,be included in the inventory";‘and '

WHEREAS, NR _53—305(a)(5) provides that the term ngite"
wincludes land necessary for such ancillary purposes as . . ..
transportation access"; and

WHERBABS, PEPCO was permitted to build and operate two coal-
fired unite which included railroad access facilities on a site in
the County known as the Chalk Point Generating Station (Chalk
Point) and commenceé operations on October 7, 1964; and

WHEREAS, the Public Service commission has granted PEPCO
Ceftificates of ©Public Convenience and Necessity for the’
construction of a third and fourth‘qenerating unit at Chalk Point
per Order No. 59297 in Case No. 6409 dated April 21, 1971 and Order
No. 59888 in Case No. 6526 dated August 9, 1972; and

WHEREAS, PEPCO asserts that the existing railroad access.

facilities originally constructed at chalk Point are in need of

restoration to allow safe operation of railroad equipment servicing

the Chalk Point facility; and
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WHEREAS, the County.assérted,to PEPCO by letter dated April
30, 1991 that it "has no authority to require PEPCO to comply'with
County ordinances pertaining to the Critical Area Program", and

WHEREAS8, the CBCAC maintaihs that the County Program is not a
"local zoning rule, requlation, law, or ordinance" and that the
County, not the CBCAC, has authority to require PEPCO to comply
with the County Pfogram; and

WHEREAS, PEPCO requested CBCAC review and approval of its
propésed  Chalk Point Generation Station Railroad
ﬁéstdratioh/Upgréde project (Projéct) by letter.dated June 10,
1991; and

WHEREAS, the CBCAC asserted that PEPCO should resubmit the
Project to the County for review and approval; and

WHEREAS, PEPCO subsequently requested the cOuntf's approval of
the Project by letter dated August 30, 1991; and

WHEREAS, the County by letter dated January 23, 1992 asserted
to PEPCO that "variances must be obtained from the Board of Zoning
Appeals for disturbances within the primary and secondary buffer,
nontidal wetlands, nontidal wetland bufferé and sfeep slopes,®
associated with the Project; and |

WHEREA8, PEPCO maintains that the County’s requirement that a
zoning variance is required for certain aspects of the Project is
in conflict with NR §3-306.1; and

WHEREAB,'PEPCO has not applied to the County for a variance
froﬁ the tgrms and éonditions of the County Program as they relate

to the Project; and
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WHEREAS, PEPCO continues to maintain that the CBCAC rather
than the County has review and approval authority over the Project;

WHEREAS, the County by entering into this MOU does not waive
its position that a variance is required; and

WHEREAS, both County and CBCAC staff have reviewed the
Project. |

NOW, THEREFORE, be it resolved that the parties named above
hereby agree to the following:

| 1, PEPCO shall submit the Project to the CBCAC in a manner
consistent with COMAR -14.19;01 et seq. for CBCAC review and
determination pursuant to COMAR 14.19.01 et gseq.

2. The County shall have an opportunity to comment to the
CBCAC on the Project during the CBCAC review.

3. This Memorandum of Understanding (MOU) shall not be
applicable to and shall have no effect on any othér projects at
power plant sites.

4. The County expressly adopte the CBCAC review and
determination of the Project'under COMAR 14.19.01 et geq. as the
County’s review and determination under the County Program in the
event that}the County Program is found applicable in the future to
the Pgoject..

5. PEPCO expressly acknowledges that it is proceeding in
accordance with the terms and conditions of this MOU at its own
risk.

6. This MOU may be amended at any time. Modifications must
be made. in writing and must be agreed upon by all of the parties

hereto.
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7. This MOU embodies the whole agreement of the parties.
There'are no promises, terms, conditions or obligations, referring
to the subject matter other than those éontained herein.

IN WITNESS WHEREOF, the parties have éxecuted this MOU by
causing the same to be signed on the day and year first above

written.

' CHESAPEAKE BAY CRITICAL AREA COMMISSION

Chairman

PRINCE GEORGE’S COUNTY, MARYLAND

County Executive

THE POTOMAC ELECTRIC POWER COMPANY

(Title)

Approved as to form and legal sufficiency
this day of , 19__ .

Assistant Attorney General, CBCAC

Approved as to form and legal sufficiency
this day of , , 19__ .

County Attorney, Prince George’s County

Approved as to form and legal sufficiency
this day of , 19_ .

Counsel, PEPCO




DRAFT POLICY FOR RECONSIDERATION
(Revised August 28, 1992)

I. BACKGROUND

On several occasions, a local government or State agency has asked
the Chesapeake Bay Critical Area Commission to reconsider a
decision it made on a project, a program amendment or program
submittal ("Original Decision"). Traditionally, an administrative
agency like the Commission has discretionary power to reconsider
its decisions.

However, the Critical Area Law and Criteria do not address
reconsideration, and Robert’s Rules of Order, current edition,
("Roberts") which the Commission’s By-laws direct it to follow,
does not do so comprehensively. Consequently, the Commission has
adopted the following policy and amended its By-laws accordingly.

II. CIRCUMSTANCES FOR REQUEST

A. The Commission will exercise its power to reconsider an Original
Decision only in accordance with Robert’s.

B. However, contrary to Robert’s, in certain instances when fraud,
mistake, irregularity, or newly discovered evidence is alleged, a
request may be entertained. The definitions for such circumstances
are:

(1) Fraud - an act of deliberate deception that was designed
to secure something by taking unfair advantage. Example: The
Commission’s review of an application that included intentional
misrepresentation by the applicant.

(2) Mistake - a Jjurisdictional error on the part of the
Commission. Example: A Commission decision concerning property
located outside the Critical Area.

. (3) Irregularity - an administrative process or procedure
which does not conform to established rules or usual procedure.
Example: Failure of the Commission to hold a panel hearing in the
jurisdiction impacted by a proposed amendment. -

(4) Newly Discovered Evidence - evidence that could not have
been discovered in a timely fashion even if due diligence was used.



page 2 Reconsideration Policy

III. TIME FRAME OF REQUEST

A. Requests not>based on fraud, mistake, irreqularity and/or newly
discovered evidence shall be made in writing at the same meeting
that the Commission rendered the Original Decision at issue.

B. Requests based on fraud, mistake, irregularity and/or newly’
discovered evidence shall be made in writing within 30 days of the
Original Decision at issue.

IV. PROCESS TO BE USED BY THE COMMISSION FOR RESOLVING THE REQUEST

A. Requests not based on fraud, mistake, irregularity, or newly
discovered evidence shall be resolved in accordance with Robert’s.

B. Requests based on fraud, mistake, irregularity, or newly
discovered evidence shall be resolved as follows:

1. Requests that are not timely made in writing to the
Chairman are denied. '

2. Within ten (10) days of receipt of a written, timely
Request, the Chairman shall review it; determine whether it
includes clear and convincing evidence that the Original Decision
at issue was based upon fraud, mistake, irregqularity, or newly
discovered evidence ("Initial Determination"): acknowledge receipt
of the Request to the Requestor; and notify each Commission member
in writing that the Request has been received; what "the Initial
Determination is, and the date on which the Commission will
consider the Request. Copies of the Request will be distributed to
the Commission members at or before the specified meeting.

3. At the specified meeting, the Chairman shall present the
Initial Determination. The local jurisdiction may present argument
concerning the Request at the specified meeting.

a. If the Initial Determination is that the Request does
not include clear and convincing evidence that the Original
"Decision at issue was based upon fraud, mistake, irregularity, or
newly discovered evidence, and 2/3rds of the Commission members
present at the specified meeting concur, the Request shall be
denied. The Chairman shall notify the Requestor in writing within
ten (10) days of the decision.
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b. If the Initial Determination is that the Request does
include clear and convincing evidence of fraud, mistake,
irregularity, or newly discovered evidence, and a majority of the
Commission members present at the specified meeting concur, the
Request shall be approved. The Chairman shall notify the Requestor
in writing within ten (10) days of the decision.

c. If 2/3rds of the Commission members present at the
specified meeting do not concur with an Initial Determination that
the Request does not include evidence that the Original Decision at
issue was based upon fraud, mistake, irregularity or newly
discovered evidence, or if a majority of the Commission members
present at the specified meeting do not concur with an Initial
Determination that the Request does include evidence that the
Original Decision was based upon fraud, mistake, irregularity, or
newly discovered evidence, the following process applies:

(1) If a majority of Commission members present at
the specified meeting agree that the Original Decision resulted
primarily from a panel recommendation, the Request will be referred
to the panel. Within 30 days of the specified meeting, the panel
shall hold a public information meeting which is not a contested
case hearing in the affected Jjurisdiction, and a panel
recommendation will be prepared to be presented. At the next
Comnission meeting, the panel shall recommend to the Commission
whether or not the Original Decision at issue was based upon fraud,
mistake, irregqularity, or newly discovered evidence and the
Commission members shall vote whether or not to -approve the
Request. The Chairman shall notify the Requestor in writing within
ten (10) days of the decision.

(2) If a majority of Commission members present at
the specified meeting agree that the Original- Decision did not
result primarily from a panel recommendation, the Commission
members shall vote whether or not to approve the Request. The
Chairman shall notify the Requestor in writing within ten (10) days
of the decision.

(3) There shall be no right of appeal from a
resolution of a Request by the Commission. A
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V. APPROVED REQUESTS

A. The Commission shall treat an approved Request as a proposed
program amendment under .Natural Resources Section 8-1809(0);
Annotated Code of Maryland, as amended from time to time.

B. An approved.Réquest shall be accepted for processing on the date
the Chairman notifies the Requestor that the Request was approved.




DRAFT
PROPOSED SUGGESTIONS FOR COMMISSION MEETING PROCEDURES

A. Addressing Projects, Program Amendments, Policies, Four Year
Reviews and Other Matters

. 1. A two phase process will be used by staff in presenting
projects, amendments, policies and four-year reviews as well as
other matters to the Commission whenever possible.

2. When it is time for an item (e.g., project, amendment, four
year review, policy etc.) to be heard by the Full Commission, it
will be introduced for information purposes only whenever possible.
 Handouts describing the item (if applicable) will be distributed
and the item will be discussed in as thorough a manner as possible.

3. A vote by the Full Commission on the item will occur at the
next scheduled Commission meeting, or within the time frames
required by the Critical Area Law ore regulations.

B. Adding Local Government Input to the Commission Meeting Process

1. A local government, representing itself or an applicant,
will be given the opportunity to address the Full Commission at the
"informational purposes only" meeting and at the voting meeting of
the Commission when a project, amendment, four year review, policy
or other item which affects its jurisdiction is being heard. The
Commission planner responsible for working with . that local.
government will notify the local government planner by phone ahead
of these meetings to see if the planner wishes to attend the
meeting and address the Full Commission.

2. The local government presentation will occur after the
Commission planner presents or introduces the” project, amendment
etc.. :

3. The presentation by the local government will be limited to
10 minutes with questions, unless the Chairman agrees to a longer
time because of the nature of the item being considered.
The objective to be met through this presentation is not to
reiterate what the Commission planner has stated, but rather to
present facts that may have been missed by the Commission Planner
or to present a perspective that the local government believes is
important for the Full Commission to hear. However, if new
information arises between the panel hearing and the Commission




page 2 Commission Mtg. Procedures Draft

meeting where a vote is to be .taken, the local government should
notify the Commission planner of the situation, and ask for a
meeting -of the panel to discuss this information prior to -full
Commission vote. :

C. Adding Public Input to the Commission Meeting Process

1. The Commission’s Panel Hearing as well as the various local
government hearings should be the main arenas for the public to
comment and where public comment should be addressed. however, on
very specific occasions (i.e. very controversial projects that are
not in litigation) the nature of the project, amendment or four
year review may be such that public comment will need to be heard
during a Commission meeting. '

2. Prior to the Commission meeting, where the item is to be
scheduled for a vote, the Commission planner will notify the
Chairman that the "public" desires to attend and speak. The
Chairman, Executive Director, Assistant Attorney General and the
Commission planner will decide who will speak and for how long.
The Commission planner will notify the individuals informing them
of the conditions under which .a presentation can be made.* The
local jurisdiction will also be notified by the Commission planner
and provided the opportunity to attend and to speak as well.

3. At the Commission meeting, the Chairman will inform the
" commission members about the decision to permit public input and
will announce the "ground rules" under which public as well as
local government comment will be received. The tape from the
meeting will be kept as a record of the presentation and discussion
about the project, amendment, four year review etc..

* Cross Examination of Commission staff will not be encouraged
but this is pending legal determination by the Courts. ’




Process for Comprehensive Reviews

Chairman of CAC;notifies a jurisdiction 5 months prior to
the anniversary date that a Comprehensive Review of its

Critical Area Program is due 60 days after the anniversary
date.

CAC staff reviews local Program and provides comments to the
local government approximately 5 months prior to the
annlversary date.

Local governments review their Programs. Some set up

advisory committees; others use the Planning Commission to
review the Program and identify issues.

Circuit riders ask the Towns with approaching Comprehensive.
Reviews to set up review committees. The circuit riders
work with these committees, and consult with the Department
of Natural Resources to update the resource inventories.

Once draft CAC staff comments are prepared, the staff and
circuit rider meet to review the comments. Then the
comments are sent to the local jurisdiction in draft form.

CAC staff and circuit rider meet with the local jurisdiction
to review comments. Comments are subsequently finalized and
sent to the local jurisdiction. CAC staff and circuit rider
work with local jurisdiction throughout the process to
answer any questions or discuss any issues.

A Panel of CAC members will be appointed by the Chairman
just prior to the local jurisdiction's submission deadline.
A Panel may be appointed earlier at the Chairman's
discretion or through a local jurlsdlctlon s request.

The purpose of the Panel is to review a local jurisdiction's
submittal, conduct a public hearing if one is required, and
make a recommendation to the full Commission of either
acceptance or denial of the various amendments and the
Comprehensive Review. -

If a Panel is appointed earlier in the process, the Panel
may be involved in meeting with the local jurisdiction to
discuss issues. The Panel is not a decision-making body,
but may make recommendations to the full Commission

. concerning the resolution of difficult issues.

Once the local jurisdiction completes the Comprehensive
Review, it will be submitted to the CAC, including any
requested Program amendments. '

The CAC will either approve, conditionally approve, or deny
the submittal. Individual action will be taken on each
Program amendment submittal.



10. The Chairman will notify a local jurisdiction in writing,
within 30 days of the CAC's action, the result of the vote.
If the CAC votes to conditionally approve or deny the
submittal, the reason for the vote will be explained, as
well as what needs to be done to obtain approval of the
Comprehensive Review.




CHESAPEAKE BAY
CRITICAL AREA COMMISSION
45 CALVERT STREET, 2nd FLOOR
ANNAPOLIS, MARYLAND 21401

September 23, 1992

MEMORANDUM
TO: Critical Area Commission Members
FROM: Liz Zucker

Science Advisor
SUBJ: Proposed Legislation on Nontidal Wetlands

Attached please find a document discussing legislative
alternatives for bridging inconsistencies between the Critical
Area criteria and the Department of Natural Resources' program
for protecting nontidal wetlands. We will be reviewing this
issue at the October Commission meeting. Your comments and
suggestions for legislative action are welcome. If you have any
questions before the meeting please contact me or Sarah at (410)
974-2426.

/33id
Attachment
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A DISCUSSION OF LEGISLATIVE ALTERNATIVES
Nontidal Wetlands in the Critical Area

ISSUE: Bridging inconsistencies between the Critical Area
criteria and the Department of Natural Resources’ (DNR)
requlations for protecting nontidal wetlands

Because the Nontidal Wetlands Protection Law of 1989 (as
implemented by DNR) does not include the Critical Area within its
purview, nontidal wetlands within the Critical Area are regulated
under criteria that are separate and different from the DNR
nontidal regulations. Regulatory inconsistency and confusion has
resulted from the implementation of two different sets of
standards, particularly where wetlands encompass both sides of the
Critical Area boundary. To eliminate or minimize inconsistencies
between the two programs, the Critical Area Commission, in
conjunction with DNR is reviewing three legislative alternatives.

Alternative I. Amend the 1989 Nontidal Wetlands Protection Law to
include the Critical Area (with no additional text changes). The
Critical Area criteria for nontidal wetlands would be repealed.

Advantages:
a. Existing discrepancies in the definition and
identification of nontidal wetlands would be eliminated.

b. Regulatory activities including permitting, mitigation,
and enforcement would be implemented uniformly throughout
the State, including the Critical Area.

c. The number and type of government agencies involved in
the nontidal wetland regulatory process would be uniform
and consistent. ‘

d. Local jurisdictions that are currently understaffed would
be alleviated of regulatory responsibility for nontidal
wetlands.

Disadvantages:

a. In some situations, the Critical Area criteria are more

protective of nontidal wetlands than the DNR regulations.
- Because of their position in the landscape, nontidal
wetlands in the Critical Area must be protected as an
integral part of the Chesapeake Bay cleanup efforts.
Some differences in protection between the DNR and
Critical Area programs would not be rectified under
Alternative I.

b. Local jurisdictions capable of effectively administering
a program would lose jurisdiction over Critical Area
wetlands.

Over




Alternative IT. Incorporate the Critical Area into the DNR
Nontidal Wetland Protection Law with a provision that regulations
specific to the Critical Area be established by DNR to address the
most important differences between the two programs. The Critical
Area criteria for nontidal wetlands would be repealed.

Advantages:
a. through d. same as Alternative I. above

e.

f.

A section of regulations specific to the Critical Area,
could rectify notable differences in the two programs.

Language can be added to allow DNR delegation of
regulatory responsibility to Counties that can
effectively administer a wetland protection progranm.
Counties could be given the option to have a program that
is stricter than the existing DNR regulations. (Note:
Towns would not be able to regain jurisdiction.)

Disadvantages:

a.

b.

The criteria used by DNR to review Critical Area wetlands
would be slightly different than for other wetlands.

Local jurisdictions would lose regulatory responsibility
for strict protection of Critical Area nontidal wetlands
unless the Law is specifically amended to allow DNR
delegation of a more strict program.

Alternative III. Modify the Critical Area criteria to make them
compatible with the DNR regulations.

Advantages:

a.

Depending on the amount and type of changes to the
criteria, major discrepancies between the two programs
could be resolved (e.g. by referencing the Federal method
for wetland identification in the Critical Area criteria,
a source of major confusion could be eliminated).

Responsibility for protection of Critical Area nontidal
wetlands would remain at the local 1level subject to
Commission oversight.

Disadvantages:

a.

A major rewrite of the Critical Area criteria would be
needed to bring them into close conformance with the DNR
regulations. The local jurisdictions would be required
to incorporate numerous revisions into their ordinances.

The DNR and Critical Area programs would still be
separate with two sets of regulations implemented by
different agencies on either side of the Critical Area
boundary. Understaffed jurisdictions would not be able
to implement an effective program.




JURISDICTION:

REQUEST: -

DESCRIPTION:

CHAIRMAN'S
DETERMINATION:

TODAY 'S

ACTION:

DATE:

STAFF REPORT

CHANGE TO LOCAL PROGRAM

Dorchester County
Program Refinement

The County has requested Commission approval of changes
to its local-Program maps and to total-acreage estimates
in its Limited Development Area (LDA) classification. -

These changes are made necessary by the recent annexation

~ by the City of Cambridge of 18.125 acres of County land.

This County request for Program refinement is the comple-
ment to the City's Program refinement, appfoved last
month'by the Chairman with the Commission's cuncurrence.
(See September, 1992 meeting minutes, page 2, paragraph 4.)

There is a locator map on the reverse of this sheet.

Program refinement

Commission vote on the Chairman's determination, pursuant to
NRA 8-1809(p) (3) (i} ,ACM. Concurrance requested.

October 14, 1992
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JUDGE JOHN C. NORTH, Il LRI WESTERN SHORE OFFICE
CHAIRMAN é/ = 45 CALVERT ST., 2v0 FLOOR

B A %i“.“'."— ? ANNAPOLIS, MARYLAND 21401
! .

i NE
\REHLST W Jlk’l
\ S,
SARAH J. TAYLOR, PhD. NS

EXECUTIVE DIRECTOR EASTERN SHORE OFFICE
410-974-2418/26 ) 31 CREAMERY LANE

410-974-5338 FAX STATE OF MARYLAND EASTON, MARYLAND 21601
CHESAPEAKE BAY CRITICAL AREA COMMISSION

October 13, 1992

Dear Commission Member:

Welcome to the Commission Retreat! As promised, the Briefing
Packet consists of those items that comprise the basis for the
Critical Area Program. On the left side are:

1) An updated copy of the Critical Area Law passed in 1984;

2) A copy of the amended Critical Area Law reflective of
changes made in the 1992 Session; _

3) A copy of the "Blue" Regulations (unfortunately in Black

& White), also. called the Criteria, which 1local
governments apply to projects in the Critical Area, and
which form the underpinning for the local Critical Area
Programs;
A copy of the "Green" Regulations (also in Black & White)
which apply to State and Local Projects and which the
Commission applies when approving projects of this nature
in the Critical Area; and,

5) A copy of the By-Laws for the Commission.

On the right side of the packet are:

1) Three policies approved by the Commission over the years:
a) Mapping, - .
b) Extension of the Resource Conservation Area, and
c) Shared Facilities.

A guidance letter sent to local governments (Harford
County being the addressee) explaining the standard of
"unwarranted hardship" as opposed to other standards for
the granting of 'a variance.

An update for Calendar year 1992 reflective of the work
of the Commission and its staff; and

A recently published article as to the effect of the
Critical Area Program on the reduction of nutrients into
the Bay. The agricultural components of the criteria are
stressed.

TTY FOR DEAF ANNAPOLIS-974-2609 D.C. METRO-586-0450



October 13, 1992
Page Two

The policies that are being discussed by all of us during the
Retreat have not been included in this Packet because they have not
been finalized. Once they have been adopted by the Commission, a
final approved version will be distributed to the members, the
staff, and to the local governments.

The staff and I appreciate your dedication, your creativity and
your help in making this Retreat an effective one and we thank you
for the help you have always given to us as we seek to strengthen
the Progranm. '

Sincerely,

2o L,

Sarah J. Taylor, Ph.D.
Executive Director




CHESAPFAKE BAY CRITICAL AREA COMMISSION
AGENDA
COMMISSION RETREAT
THURSDAY, OCTOBER 15, 1992
J. MILLARD TAWES MUSEUM
CRISFIELD, MARYLAND

MORNING SESSION

09:00 - 10:00 HISTORY AND PHILOSOPHY OF CRITICAL AREA PROGRAM

10:00 AM

Panel:
Former Governor Harry Hughes ; John Griffin; Tom Osborne;
James Gutman; Shepard Krech; Statement by Bob Price

Panel to present prepared remarks to plenary session on
antecedents, history, goals, philosophy, and policies of
Critical Area Program, identify one issue each panel
member identifies as important to carry forward to the
future, and one issue that ought to be addressed by the
Commission in the future followed by 15 minute
Q&A/Discussion. -

BREAK

10:15 ~ 10:30 INTRODUCTION OF CRITICAIL ISSUES

Chairman John C. North II presents overview of two
important policy issues facing commission to plenary
session and frames the issues of Growth Allocation and
Buffer Area Exemption.

10:30 - 11:15 GROWTH ALLOCATION POLICY

Two break-out groups of staff and commission members meet to
identify:

a) areas of consensus on Growth Allocation issue;

b) and, areas requiring further investigation and analysis.

Discussion leaders will prepare a summary for presentation at
the November meeting on those areas identified.

Discussion leaders: Pat Pudelkewicz and Ren Serey, staff;
Commissioners Ron Hickernell and Roger Williams. ‘

( OVER )




11:15 - 12:15 BUFFER AREA EXEMPTIONS

12:15

Plenary Session reconvenes to discuss Buffer Area Issues

Discussion leader: Claudia Jones.

LUNC

AFTERNOON SESSION

1:00-1:45 CRITICAL AREA CONSTISTENCY

1:45-2:00

2:00~-3:30

3:30

A report from Mr. David Carroll of the Governor’s Office,
on the status of the Maryland Economic Growth, Resource
Protection, and Planning Act of 1992, Critical Area
consistency with this legislation, and the status of the
Chesapeake Bay Agreement, and Critical Area Consistency
with this protocol.

BREAK
CA OCEDURES
Plenary session to discuss Comprehensive Reviews,
Commission meeting procedures, and panel hearing, then
break-out into three discussion groups to brainstorm

streamlining Commission procedures and processes:

A. Comprehensive Reviews Pat Pudelkewicz

B. Commission Meeting Procedures Sarah Taylor
C. Panels and public hearings George Gay

Discussion leaders will prepare summary of discussion and
recommendations for presentation at November Commission
Meeting.

Streamlining

Discussion leaders will prepare summary of brainstorming
for presentation at November Commission Meeting.

ADJQURNMENT

cc: Commissioners

Judge

North

Dr. Taylor

Ren Serey .
Pat Pudelkewicz
Liz Zucker
Claudia Jones




CHESAPEAKE BAY CRITICAL AREA COMMISSION
GENERAL AGENDA, VENUES, AND DIRECTIONS
COMMISSION MEETING AND RETREAT
WEDNESDAY, OCTOBER 14, 1992
THURSDAY, OCTOBER 15, 1992
CRISFIELD, MARYLAND

WEDNESDAY, OCTOBER 14th

10:00 AM COMMISSION MEETINGS : J. MIL TAWES , 3 Ninth

Street, Crisfield, Maryland

(410) 968-2501
Directions from points north and west: Follow Maryland Route
50/301 East from Chesapeake Bay Bridge through Easton,
Cambridge, and Salisbury to exit on Maryland Route 13 South.
Follow Rt. 13 south through Princess Anne to exit right on
Maryland Route 413 South. Follow Rt. 413 to Crisfield. Take a
left turn on Ninth Street. Museum is straight ahead at end of
street.( Drive time; approximately 2 hours 20 minutes from
Annapolis) See Map on reverse.

10:00 AM Special Issues Subcommittee
11:00 AM Project Evaluation Subcommittee
11:00 AM Program Amendment Subcommittee

12 Noon =-1:00 PM LUNCH AND AWARDS PRESENTATION
1:00 PM COMMISSION PLENARY MEETING

FOLLOWING THE COMMISSION MEETING COMMISSIONERS AND STAFF SHOULD
CHECK INTO THEIR OVERNIGHT ACCOMMODATIONS

SOMERS COVE_MOTEL, R. R. Norris Drive, Crisfield, Maryland

(410) 968-1900
Directions From Millard Tawes Museum: Take Ninth Street to
Right turn on Main Street (Rt. 413) East. Follow two (2)
blocks to right turn on 7th Street. Follow 7th St. to right
turn on Norris Drive. Follow around harbor to right turn on
Norris Harbor Drive. Bear right on R.R. Norris Drive. Follow
to right turn at entrance to Somers Cove Motel. ( drive time:
approximately 8-10 minutes from museum ) See mapp on reverse
of next page

COMMISSIONERS STAYING AT SOMERS COVE (16) :

North Langer

Ambridge Gutman Kassoff

Barker - Hearn Phillips

Corkran Hickernell Schoeplein

Elbrich Jarvis Williams
Krech
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STAFF STAYING AT SOMERS COVE (6):

Gay Delve
Hurley Mickler

Zucker Smith

JANES ISIAND STATE PARK , 26280 Alfred Lawson Drive
(410) 968-1565

Directions From J. Millard Tawes Museum: Take Ninth Street to
right turn on Main Street ( Rt. 413 ) East. Follow to left
turn on Jacksonville Rd. ( Rt. 358 ). Follow to left on Park
Road. Check in at Ranger station on right. See map on reverse
LINENS AND BLANKETS ARE PROVIDED. PLEASE BRING TOWELS AND
TOILETRIES.

Cabi 1 Cabin #3

Sarah J. Taylor Tom Ventre

Pat Pudelkewicz Yong Min Pyo
Dawn McCleary Ren Serey

Cabin #2 Cabin #4
Carolyn Watson Theresa Corless
Veronica Nicholls Claudia Jones

Bonnie Bjornstad

6:00 PM CRAB FEAST AND COMPANY SOCK WASH (Dress: Crisfield Chic)

THE SIDE STREET SALQON, 10th and Main Streét,'Crisfield, Maryland
(410) 968-2442

Directions from Somers Cove : Left at Motel entrance to left
on Norris Harbor Drive. Left on Norris Drive. Follow to left
on Cove Street. Follow to left on Main Street. Follow to left
on 10th Street. Restaurant is on left, second floor. Wear warm
clothes. See map on reverse.

-Directions from Janes Island: Right at Park entrance. Follow

to right on Maryland Avenue (Rt. 413). Follow to left on 10th
Street. Restaurant is on 1left, second floor. Bring warm
clothes. See map on reverse.

THURSDAY OCTOBER 15th

7:00 AM - 8:00 AM BUFFET BREAKFAST AT CIRCLE INN, Rt 413,
Crisfield, Maryland (410) 968-1969

Directions from Somers Cove : Left at Motel entrance to left
on Norris Harbor Drive. Follow to right on Main Street. Follow
to merge of divided highway. Restaurant is on left immediately
after merge. No New York Times Available. See map on reverse.

Directions from Janes Island: Right at Park entrance. Follow
to left on Maryland Avenue (Rt. 413). Restaurant is almost
immediately on left where divided street merges. See map on
reverse.

9:00 AM COMMISSION RETREAT AT .J. MILLARD TAWES MUSEUM

Directions: You’‘ve been here long enough to know where your
going.
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Panels and Public Hearings
CBCAC 10/15/92 Retreat
Discussipn Overview

I. Panel types - HO/1

.1I. Panel purpose - HO/1,2,3

III. Panel_review' standards - HO/1

Iv. Existing Panel procedures - HO/4

V. | Panei/Fu;l Commission interadtién - H0/1,2,3'
VI. Perceived issues

A. Green regulation Panels

3, Panel recommendations

€. Panel inquiry

DﬂAPrehearing Panel preparation

E. NR 8-1809(m) regqulations

F. Formal 5Board of Appeals”®" process

G. Posthearing Panel actions



. NR 8-1809 (d) (1) provides: )
A Within 30 days after a
program is submitted, the Commission shall appoint a panel of 5 of its mem-
bers to conduct, in the affected jurisdiction, a public hea;ing on.the proposed

program.

NR 8-1809 (o) provides: :
‘ " - .For proposed program amend-
ments, a Commission panel shall hold a public hearing in the local jurisdic-
tion, and the Commission shail act on the proposed program amendment
within 90 days of the Commission’s acceptance of the proposal. If action by the

Commission is not taken within 90 days, the proposed program amendment is
deemed approved. ‘

NR 8-1804 (e) provides:

(e) Quorum. — (1) A quorum of the Commission consists of 1 member more
than a majority of the full authorized membership of the Commission.
(2) A quorum of a panel of the Commission consists of 3 members.

(3) The Commission or 2 panel of the Commission may not hold a public
 hearing unless a quorum is present. o
(4) The Commission or a panel of the Commission may not take any official
action unless: '
(i) A quorum is present; and
(i) A majority of the members who are present and eligible to vote concur
in or vote for the action.

NR 8-1809 (j) provides:

— The Commission shall ap-
prove programs and program amendments that meet:
(1) The standards set forth in § 8-1808 (b) (1) through (3) of this subtitle;
and

(2) The criteria adopted by the Commission under § 8-1808 of this subtitle.

NR 8-1808 (b) (1) - (3) provide:

(1) To minimize adverse impacts on water quality that result from poilu-

tants that are discharged from structures or conveyances or that have run off
from surrounding lands: '

(2) To conmserve fish, wildlife, and plant habitat; and
(3) To establish land use policies for development in the Chesapeake Bay
Critical Area which accommodate growth and also address the fact that, even

if pollution is controlled, the number, movement, and activities of persons in
that area can create adverse environmental impacts.

NR 8-1809 (m) provides:

(1) The Commission may adopt regulations that pre-
scribe the procedures and information requirements for program amendments
and program refinements. : '

Ho[\'
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COMAR 14 .19 .07 .01 and .02 provide:

.01 Types of Development.

The Commission shall receive and
review proposals for development by
local and State agencies, including
consistency certifications as described
in COMAR 14.19.02.02B, requests
for general approval as described in
COMAR 14.19.03.01B, proposals
for major development as described

in COMAR 14.19.04.02C, proposais
for development on State-owned
lands as described in COMAR
14.19.05, and requests for condi-
tional approval as described in
COMAR 14.19.06.

.02 Review Procedures.

A. For the purpose of reviewing
the development proposals listed in
Regulation .01, above, the Commis-
sion may establish panels, pursuant
to Regulation .03, below, or it may

COMAR 14

A. Pursuant to COMAR
14.19.02, for State development pro-
posals which are of local significance
only, and which occur on private
lands or lands owned by local
jurisdictions, the sponsoring agency,
shall provide to the Commission the
local jurisdiction’s certification of
consistency with the local Critical
Area Program. Local denial of the
certification may be appealed to the
Comrmission by the sponsoring State
agency under the following provi-
sions: _

(1) The State agency sponsor
whose certification has been denied
by the local jurisdiction may file an
appeal of the denial with the Com-
mission within 30 days of the receipt
by that State agency of official
notice of denial.

(2) The Chairman shall, within

undertake these reviews by the fuil

Commission.

.19 .08 provides:

15 days of receipt of a notice of
State agency appeal, appoint a panel
of five Commissioners to hear and
make recommendations to the full
Commission concerning the appeal.

(3) The panel shall meet within
30 days of its appointment, shall
hear a presentation by the State
agency which has been denied cer-
tification, and shall, within 30 days
of its meeting or at the next sched-
uled Commission meeting, whichever
is later, make its recommendations
known to the full Commission.

(4) In considering the matter of
local certification, the panel and the
Commission shall utilize as criteria
the relevant portions of the ap-
proved local Critical Area Program,
and may not substitute their judge-
ment for that of the local certifying
authority. If, on the other hand, it
appears that the local certifying
authority has failed to apply its own
program criteria in a rational and
reasonable manner, or has been ar-

bitrary and capricious in the applica:
tion of those criteria to the proposes
development, the panel may recom-
mend, and the Commission by ma-
jority vote may act, to certify the
proposed development. The Com-
mission’s final decision shall be in
writing. ' :

(5) A State agency which is ag-
grieved by the final decision of the
Commission is entitled to bring
whatever appeal or civil action may

be appropriate before the courts of
this State.
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June 16, 1986

MEMORANDUM

TO: Solomon Liss, Chairman
Chesapeake Bay Critical Areas Commission
FROM: Lee R. Epsteﬁf, Assistant Attorney General

SUBJECT: The Role of the Panels and of Individual
Commission Members in Program Review and Approval

Commissioners Eichbaum, Glendenning, Walkup, and Price
raised several questions concerning the proper role of the
Commission's local program review panels, during a staff discus-
sion of this matter at the. Commission meeting of June 4, 1986,
.and at a previous meeting. Commissioners Glendenning and Walkup
offered the view that the panels should become intimately .
familiar with the development of the loecal programs in the juris-
dictions in which they are charged with conducting the
Commission's publiec hearings. They view the panels' role as that
of a sounding-board for the loeal policy-making activities of
program development. Commissioner Eichbaum expressed some
concern over a possible conflict between a panel member's
reviewing and making interim recommendations to local officials
on their nascent programs, and then sitting in judgement on those
programswwith the full Commission. Commissioner Price asked
about the.seeking out of a Commissioner's personal opinions
during program development. This memorandum is-an attempt at
sorting’out what I believe the panels' proper role is, based upon
the statute and whatever legislative history I have been able to
discern. I would suggest that the full Commission discuss these
recommendations and, upon reaching some kind of accord, seek the
advice of the Attorney General on this matter.

The only mention of the
Critical Area law at Natura
Annotated Code of Maryland:

panel concept appears in the
1 Resources Article, §8-1809(d),

(d)Publiec héé}ing; approval by Commission
- (1) Within 30 days after a program is
submitted, the Commission shall appoint a

Ho|e
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‘panel of 5 of its members to conduct in
the affected jurisdicetion a public hearing
on the proposed program.
As set out therein, the panel's role is limited: "to

conduct ... a public hearing...". When developing this section

" of the law, the legislators were attempting to set out a

mechanism which would ease the extraordinary burden that would
otherwise fall upon the full Commission, to conduct hearings in
all Critical Area jurisdictions submitting local programs. These
panels of five Commissioners are meant to serve the function of
impartially receiving and passing on to the full Commission the
local programs, along with any recommendations they may have
concerning those programs. It is especially important that the
impartiality of these special "hearing examiners" be

guaranteed. The panel should listen to both pros and cons
presented at the hearing; it may put questions to advocates or
opponents; it may then deliberate on what it has heard and, if it
deems it appropriate, formulate and deliver recommendations on
the’ program to the full Commission. These recommendations may be
presented in the form of an overall panel vote, or in merely a
polling of its members, but certainly no dissenting member should
be constrained from presenting his or her opp051ng views to the
full Commission. Finally, the panel should, in any case,
faithfully and accurately report the content of the hearing to

the full Commission, and perhaps highlight what it feels are the
most salient issues for further discussion.

The special function of the panels, as set out here,
potentially jeopardized in the event that the panel, or
ual panel members, actually participate in the development of the
local program. Thus I-do not believe that on-going participation
or exchanges of views would be beneficial to fulfilling the
special role set out for the panel .in the statute.

is
individ-

‘Can or should a panel be kept advised of the development of
the loecal programs in that panel's-jurisdictions? Of course.
Several or regular briefings can be devised that would inform
panel members of the content and reasoning behind the locality's
developifig program. That way, the panel is not coming to the
hearing, or to any later deliberation, totally "cold" with regard
to the nature of the local program. On the other hand, these
briefings should not be two-way discussions. As stated above, I
believe that any such on-going input by panel members would be
inappropriate to the role set out for them in the statute.

Can an individual panel member respond to a request for
feedback from a local official? "Yes, as long as the Commissioner
makes very clear that any opinions he is passing on are wholly
personal, that they must not be construed as an official sanction
or Commission direction of any kind, and that such an opinion
could well change as a consequence of his/her discussions with
other Commissioners in the future. (In other words, the local
official would not be getting anything he could "count on" down

- . -
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'the line.) At the point'of ‘loenl brogram development, as

" ‘reflected in the mapping policies recently resolved by the

Commission, feedback and assistance should really be staff to

staff, and should not -- on the whole or as a regular practice --
involve Conmissioners. '

In conclusion, I believe the panel's role is generally
circumscribed by the statute to that of a hearing body; the
_panels hear the presentation of a local program and any contrary
views, pass that information on to the Commission, and may, in
their discretion, decide to make collective or individual recom-
mendations on the program to the full Commission. "Advisory
opinions or "give-and-take" during program.development are
inappropriate. On the other hand, I think it is both prudent and
efficient for the panels to become informed of the nature and
scope of the local programs as these are being developed.
Finally, while personal contact with panel members by local
officials is not totally out of the question, those Commissioners

must make clear that any views expressed are personal, unofficial

and subject to change. Only in this way can the integrity of the
panel system, and of the final Commission vote, be maintained.

Please note that this memorandum constitutes advice of
counsel and is not an Opinion of the Attorney General.

LRE/jtd

a et et m e Crream e e e

e T S et e e e e e it "% =




‘. JOSEPH CURRAN, JR.
ATTORNEY GENERAL

JUDSON P. GARRETT. JR.
CHARLES O. MONK. I}

DENNIS M. SWEENEY
DEPUTY ATTORNEYS GENERAL

TIIOMAS A. DEMING
ASSISTANT ATTORNEY GENERAL
COUNSEL TO SECRETARY

M. UDRENT HARE
JUDITH F. PLYMYER
MARIANNE D. MASON

PAMELA D. ANDERSEN

LEE R. EPSTEIN

STATE OF MARYLAND LA TGN
, OFFICE OF _ SEAN COLEMAN
THE ATTORNEY GENERAL IO e

DEPARTMENT OF NATURAL RESOURCES ATTORNEYS GENERAL
TAWES STATE OFFICE BUILDING '
ANNAPOLIS, MARYLAND 21401
(301) 974- 2251

July 7, 1989 | RECEIVED

MEMORANDUM , JUL 10 1989

| DNR
CRITICAL AREA COMMISSION

TO: John C. North, II, Chairman :
Chesapeake Bay Critical Are&s Commission
Sarah Taylor, Executive Directof v
Chesapeake Bay Critical Areas Commission
FROM: Lee R. Epstei »
Assistant Att General
SUBJECT: Panel reviews and.reporting on local programs and

program amendments

) On several recent occasions, I have observed Commission
panel action that may not be completely in accord with the
limited role that panels have been given under the Critical Area
law (see my memorandum of advice of June 16, 1986). The central
tenet of my earlier advice was that the panels' role is quite
limited, to that of a hearing body which passes on to the full
Commission information received at the hearing on the local
program or program amendment. The panels may also make
recommendations to the full Commission concerning & program Or
amendment, but only the Commission as a whole is empowered to
approve or disapprove and send .back with changes the local
submissions.

What has been observed over the past year is a willingness
on the Commission's part to "leave 1o the panels" all the
details, discussions, negotiations, and even compromises over &
particular matter, such that what comes before the Commission is
a "fait accompli®, with the panel chair and staff announcing that
mgll outstanding issues have been resolved" and seeking
Commission approval of the program or amendment as a whole. I
believe such a process is flawed. ‘

1
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If the Commission must, by virtue of work load, economy and-
efficiency, and administrative reality, rely on a small number of
its members to concentrate on & particular jurisdiction's
proposals and make recommendations thereon, such a process must
also recognize its own limitations. Too often, I believe, many
of the contentious and difficult issues that surround a :
particular local proposal are compromised and bargained solely by
the panel toward the admittedly wished-for goal of accomodating
all interests equitably and putting the local proposal in
place. The Commission,; in voting the proposal, may have little
or no idea of the actual extent of these controversies, or the
impact of the compromises. Instead, the briefest of outlines of

the "remaining issues" is often discussed, assurances by the
panel that these have been suitably "worked out" is received, and
the Commission votes with the panel's reconmendation for

approval. Quite simply, 1 believe more full-Commission attention
is required. :

1 recommend that both staff and panel brief the full
commission in-(perhaps more agonizing, but necessary) detail on
prograin proposals, issues raised therein, and panel and staff
recommendations. If a panel is split, for example, oOT if :
"pnegotiations™ have occurred over a long period of time, I do not
believe that a panel should necessarily continue to thegotiate”
for the full Commission; rather, the issues and positions should
be made known to the full Commission, which should then render a
decision or itself continue negotiations. This is not to say
that local jurisdictions and the Commission should cease
negotiating or, if settlement on an item appears close, should
cut off discussion. Rather, I believe that since panels cannot
represent full Commission views, their negotiations should be
limited and tightly constrained, ‘and full Commission discussion
and decision on various i'ssues should be more regular.

The consequences of almost total reliance on panels (and
even on panels with staff) can be significant. Issues of broad
import Bay Critical Area-wide could be essentially decided by &
panel for one jurisdiction without wider exposure; O, programs,
parts of programs, OT amendments to programs could be approved on
panel recommendation without their broader implications ever
being voiced or discussed among the full Commission -- as has
indeed happened on more than one occasion.

. 1 believe the remedy is to provide stronger and renewed
guidance to the Commission on the proper -role of panels, and to
insist on full staff briefings to the Commission on all matters
either under discussion at particular points along the way, or
certainly prior to Commission vote on a local proposal.. This ~
would necessarily imply more than a report that "the issues have
been narrowed -to one Or two, and here is what they are", and
rather should be constructed as "the issues under discussion for
the past two months were A (with some detail), B (the same), C
(ete.), D, E, and F, and we propose to have the Commission
resolve them thusly (with some detail), leaving only G and H for




R i

John C. North, Chairman
. July 7, 1989
Page 3 -

resolution. . . .t In this way, the Conmission'’s decision-making
role is adequately protected, a record of decision is created,
and issues of (perhaps) wide implication are broadly aired and
reviewed. '

Please note that this memorandum constitutes advice of
counsel and is not an Opinion of the Attorney General.

LRL/cjw




. HEARING PROCESS

The panel Chairperson "should call the hearing to order,
welcome everyone, and introduce the panel member, as well as
any other members of the Commission present.

The purpose of the hearing should be stated by the Chairperson
as follows: "to hear public comment on such and such local

jurisdiction's program amendment as required under Section 8-
1809 of the Critical Area Law."

The Chairperson should  also inform>'thé public that the:
Commission must make a decision on that local program within

90 days after the amendment is submitted to the Critical Area
Commission.

The Chairperson should recognize the court reporter or that
the meeting is being taped and that a record is being kept,
which will be used to help the Commission render a decision.
The record will only be kept open under extenuating
circumstances and by special request.

The Chairperson should then recognize if there are any local
officials (executives, mayors, council, commissioners, or
State officials--General Assembly, Comptroller, etc.) present,
and have them stand. (These names" can be obtained from the
attendance sheets which the staff will provide to the
Chairperson prior to the meeting, with the officials so
noted.) IF any of these officials have indicated a desire to
testify, they should be recognized first.

Finally, ground rules will need to be announced:

(a) a time limitation for speakers (usually 3-5 minutes per
person). If there are many people from the same group
present, a request should be made by the Chairperson that
a spokesperson should be chosen from the group.

Once again, to reiterate, public comment is to focus on
the local program amendment. No answers to individual
problems should be offered by the panel members. Under
no circumstances should the panel get into an arqument
with any person who testifies. It may be necessary to

bite your tongue, but do it and we will furnish repairs
to your tongue.

The local government should then be allowed approximately 20-
25 minutes to present the program amendment. Questions should
be discouraged and wherever possible should be referred to the
Jocal zoning and planning officers after the hearing.

Testimony can then begin, usually taking the first name signed
up to testify from the sign-up sheets at the door. The staff
will make certain that the sheets are available to the
. Chairperson before the hearing begins, so that the names can
be called. People who want to testify should proceed to the

microphone and identify themselves before beginning with the
content of their presentations. '

When the list has been completed, the Chairperson should check
with the sudience to see if all have been given -the
opportunity to be heard. If there are no additional people
to present, the hearing can be concluded. ) },Cz/k}
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STAFF REPORT

CHANGE TO LOCAL PROGRAM .

t

JURISDICTION: Dorchester County
REQUEST: - Program Refinement

DESCRIPTION: The County has requested Commission approval of changes

i to its local-Program maps and to total-acreage estimates
in its Limited Development Area (LDA) classification.
These chaﬂges are made necessary by the recent annexation
by the City of Cambridge of 18.125 acres of County land.
This County request for Program refinement is the comple-
‘ment to the City's Program refinement, -approved lastA
month by the Chairman with the Commission's cuncurrence.
.(Sfee September, 1992 meeting minutes, page 2, paragraph 4.)

There is a locator map on the reverse of this sheet.

CHAIRMAN'S .
DETERMINATION: Program refinement

TODAY'S S
ACTION: ' Commission vote on the Chairman's determination, pursuant to
NRA 8-1809(p) (3) (1) ,ACM. Concurrance requested.

DATE: - October 14, 1992
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CHESAPEAKE BAY CRITICAL AREA COMMISSION .
STAFF REPORT

DATE: October 8, 1992
JURISDICTION: Talbot County

SUBJECT: Refinement

Talbot County implements its critical area program through an
overlay zoning system. There are three underlying zones within the
Limited Development Area (LDA). Talbot County proposes to change
its zoning ordinance to allow changes within those underlying zones
without bringing them before the Commission. In these cases, there
is no change in the critical area designation, Jjust in the
underlying zones. Any proposed zoning change which would change
a parcel's critical area de51gnatlon would still come before the
Comm1551on. See attached.

Chairman North has deemed thlS to be a reflnement to Talbot
County's Critical Area Program




;

A BILL TO AMEND SECTIONS 1y.14(c) (1) AND 19.14(c)(1)(1ii) OF
TITLE 19 OF THE TALBOT COUNTY CODE.

SECTION ONE: BE IT ENACTED by the Talbot County Council that
Title 19 of the Talbot County Code, usection 19.14(c)(l1) be
amended to read as follows:

(1) The provisions of the Talbot County Zoning Ordinance or
the boundaries of any zoning district may be amended by
the County Council in accorcdance with the procedures set
forth in this section. For the purposes of this section,
amendments are separated into four (4) categories: (1)
amendments to the Zoning Ovdinance text, (ii) amendments
to the Official Zoning District Maps excepting properties
within the boundaries of the Critical Area where growth
allocation acreage is vequested, (ili) amendments to the
Ciitical Area provisions of the Zoning Ordinance, and (iv)
growth allocation district houndary amendments 1in the
Critical Area.

SECTION TWO: BE IT ENACTED by the Talbot county Council that
Title 19 of the Talbot ¢County Code, Section 12.14(c)(1)(1i1) bhe
amended to read as follows: -

(ii) Amendments to the Official Zonina District Maps excepting
properties within the boundaries of the Critical Area,
where growth allocation acreade is requested.

SECTION THREE: BE IT FURTHER ENACTED that this Bill shall take
effect sixty (60) days Erom the date of its passage..

SECTION FOUR: BE IT FURTHER ENACTED that each incdividual
section of this Bill may bhe reviewed as a separate amendment or
refinement by the Chesapeake Bay Critical Area Commission.




LAW OFFICES

ROBERT R. PRICE, JR.
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TELEPHONE
(410) 758-1660
FACSIMILE
(410) 758-1665

October 5, 1992

Sarah J. Taylor, Ph.D.
Executive Director
Critical Area Commission
275 West Street, Suite 320
Annapolis, MD 21401

Dear Sarah,

I am sorry I cannot be with the Commission and staff at the
Crisfield meeting. ‘

Enclosed are some remarks I hope will be appropriate as to
History and Philosophy of the Program, as well as, my concern over
a future issue. Sorry if it’s a little "preachy."

Have a good meeting.

Sincerely yours,

go{w LA
1 o 2
Robert R. Price, Jr.

RRPJr/mbb
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It was almost exactly eight years ago, on October 22, 1984,
that the Critical Area Commission held its first meeting at the
Calvert Room, State House, Annapolis, Maryland.

With a few exceptions, the Commission members at that time
were well aware of and supportive of the Declaration of public
policy (Sec. 8-1801) and the Goals of the program (Sec. 8-1808 (b),
(2) set forth in the enabling legislation.

The Declaration of public policy adopted by the General
Assembly was and is to me one of the clearest statements of reason
and purpose found in legislation and it reflected the overwhelming
position of the Maryland citizens.

The Declaration not only made findings as to the declining
quality and productivity of the Bay but also made findings that
this decline was due:

"to the cumulative effects of human activity that have caused
increased levels of pollutants, nutrients and toxics in the Bay
System and declines in more protective land uses such as forestland
and agricultural land in the Bay region."

The Declaration further found that restoration of the Bay was
dependent on minimizing further adverse impacts to the water
quality and natural habitat of the shoreline and adjacent lands,
and that the current development (under existing 1land use
reqgulations) was prejudicial and adverse to these purposes.

The Declaration concluded that it was critical to the State,
and to future generations, that there be more sensitive development
in a consistent and uniform manner so as to minimize damage to
water quality and natural habitat.

The Goals of the program were to "minimize adverse impacts on
water quality", "conserve fish, wildlife and plant habitat" and to
"accommodate growth and to address the fact that, even if pollution
is controlled, the number, movement and activities of persons in
that area can create adverse environmental impact."

To me the findings and the purposes of the legislation set a
clear direction and philosophy. I personally endorsed that
philosophy and its goals, and I do so today.

While arguments and differing proposals such as less pollution
from homesites than agriculture use may have merit, I consider them
as matters already decided by the legislation and not subjects for
the Commission to re-hash. In short, I do not believe the
Commission’s function was to define the state of the Bay, or what
caused the decline, or what the broad solutions were. The enabling

legislation did this, and the Commission drafted the cri j
carry out the plan. RE(IEW
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I believe the criteria adopted addressed all the primary goals
as well as the specifics of program requirements. 1In the seven
years since its adoption the criteria has had no amendment of
substance nor have any such amendments been seriously proposed.

The LDA and IDA accommodate growth while the RCA conserves and
preserves the forestland, agriculture lands, habitat, and minimizes
the impact of people.

While the future implementation of the local programs will
bring issues as to buffer exemptions, impervious surface, water
quality discharge and other matters, the sole major issue before
the Commission is how to protect, conserve and preserve the RCA
lands. '

The access to these lands are a developer’s dream and also
represent to some counties their only source of new revenues. When
the Commission protects these lands in the future, it will be from
the developer and the county acting in concert and this makes for

. a formidable challenge both from the finances, expertise and

experience of developers to the pOllthS home rule claims, etc. of
the counties.

The probing for access to the RCA will be by either
introducing new uses in the 1local program or by awarding growth
allocation under a procedure where it is not deducted fully from

the county allotment.

Changing zoning classifications or uses has been a development
tool for years and with a cooperative county government can survive
most of the legal challenges.

The use of growth allocation is a new game but it won’t take
long to re-write the rules. The first ventures will be to convince
the county governments the award will cost them a minimum deduction
of growth allocation if they can structure a deduction procedure in
their program and have the program approved. We have this now in
Wicomico, Dorchester, Somerset and probably other programs I am not

familiar with. Having been in the "land use" business for over

thirty years, I can think of endless scenarios to get your
developer to the promised land and hopefully keep the other
developers out.

This is the major issue we have to prepare for and I suggest
the following:

We should first>adopt a firm policy that protects, preserves
and conserves the RCA, not a policy that gives developers and
counties a choice of various cluster options or envelopes that are

~ based on encouraging "good development" in the RCA at less

allocation cost.

The pollcy then should be placed with uniformity and
consistency in every county program as it comes up for its four




S

year review, if not sooner.

There is no requirements in the criteria that a county in its
program set forth a method of deducting for its growth allocation.
All deduction methods should be stricken out unless, the Commission
wants to keep the Cecil County experiment. These deduction methods
are nothing but self-serving provisions claimed to supersede the
criteria because they are in an approved local program.

The public overwhelmingly supported the Critical Area Program
when it was adopted and supports it now in its implementation. The
only reason some counties have not moved more aggressively against
this political intrusion on their land use policies is this
political concern about the public sentiment.

If this Commission becomes a party to making the use of growth
allocation easier, or enlarging its use, then the public support is
going to erode as soon as the bulldozer$s start in the RCA lands.
The public is not going to understand how the 1 in 20 development
right now supports condominiums and townhouses. Without public
support the entire program will begin to unravel.

I have no problem supporting the above proposals as they
conform with the philosophy of the enabling legislation, the
criteria as adopted, and the understanding of the general public.
I see no reason, whatsoever, to consider conforming growth
allocation policies to a few non-conforming local programs.




