


‘ Summary of Comments in Opposition to Bill #933

The following points paraphrase and summarize much of the opposition to Talbot County
Council Bill 933:

1) The bill was passed to effectively deny growth allocation to the Miles Point IIT
project in St. Michaels. _

2) The bill removes the decision-making abilities of the affected municipalities when
considering development in and around their borders.

3) The County did not participate in the Miles Point proceedings since it was first
introduced.

4) The County, according to its own Zoning Ordinance, was required to make
periodic reviews of the growth allocation allotments and did not do so until now.

5) The bill is not consistent with State law concerning zoning powers.

6) The bill is in conflict with the Critical Area Criteria; specifically COMAR
27.01.02.06(2) which instructs counties to be in coordination with affected
municipalities concerning growth allocation.

7) The bill creates an adversarial relationship between the towns and the County.

8) The bill makes no allowances for pending decisions, as is the case with the Miles
Point project.

9) The bill is contrary to Smart Growth principles.

10) The bill encourages urban sprawl with large lots on septic systems.

11) The County should not have the right to veto Town growth allocation that went
through a substantial public process, and the retroactive application of Bill 933 to
growth allocation already approved should be rejected.

12) The bill penalizes jurisdictions that have demonstrated responsible land
management. _

13) The Talbot County Planning Commission gave Bill 933 an unfavorable
recommendation to the County Council. -

14) The bill places the County as the final decision maker for all requests for growth
allocations by towns.

15) The existing County Code, Chapter 190 Section 190-109 Subsection D can be
used to determine the allotment of future growth allocation.

16) The County did not coordinate prior to the introduction of Bill 933 with the
towns, nor did they willingly coordinate during the public hearing process for the -
bill.

17) The bill may take away a town’s ability to grow and may encourage sprawl.

18) The supplemental award of growth allocation process can create conflicting or
competing interests between the County and the towns.
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TESTIMONY OF MICHAEL HICKSON
ON BEHALF OF THE COMMISSIONERS OF ST. MICHAELS

Good evening. My name is H. Michael Hickson. I am the Town Attorney for The
Commissioners Of St. Michaels, a municipal corporation which is located entirely within Talbot
County. I am filing with this testimony a document titled “MEMORANDUM OF LAW IN
OPPOSITION TO COUNTY BILL NO. 933,” and I am furnishing a copy of that document to

counsel for the governmental entities represented here tonight.

I am here on behalf of The Commissioners Of St. Michaels (the “Town™) to oppose
Talbot County Bill No. 933 (the “Bill”), and to request that the Critical Area Commission For
The Chesapeake And Atlantic Coastal Bays (hereinafter the “Commission™) to reject and
disapprove the Bill.

The Bill Is An Amendlll;ent That Fails To Meet
Statutory Requirements For Approval
The Memorandum Of Law submitted tonight on behalf of the Town cites and quotes
from the critical area laws and regulations, which state that in order for you to approve an
amendment to a County Critical Area Program, you first must find that the County has
cooperated and coordinated with the affected municipalities to establish a process to
accommodate the growth needs of the municipalities. Chairman Madden has correctly
determined that Talbot County Bill No. 933 is an amendment to the Talbot County Critical Area
Program,. Therefore, before you can consider this Bill on any other issues, you first must find

evidence of the fact that it was produced as the result of cooperation and coordination with the
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affected municipalities to establish a process to accommodate the growth needs of the
municipalities. For that reason, I will review some of the history of the County and the towns

relating to growth allocation leading up to, and including, the processing of Bill 933.

The Town is a Maryland municipal corporation whose corporate boundaries are located

solely within Talbot County, Maryland. Since 1972 the Town has independently exercised the

planning and zoning powers granted to it by Maryland Code, Article 66B (Land Use). Those
powers exercised by the Town have resulted in the adoption and amendment of comprehensive
plans, and in the enactment, administration and enforcement of zoning and subdivision laws,
applied solely to land within the Town. The County has consistently exercised planning and
zoning powers over land surrounding the Town that has not been subject to the Town planning
and zoning powers. Thus, historically there has been a well-defined division of planning and

zoning powers exercised by the Town and the County, separated by their political boundaries.

Pursuant to the legislative mandate of Section 8-1808 (a) (1), within a timely fashion
thereafter, the County and the Talbot towns conferred to identify potential growth areas and to
determine a quantity of growth allocation needed in the foreseeable future by each Talbot town.
Thereafter, the County and each Talbot town, independently of each other, formulated and
submitted its local Program to this Commission for review and approval. According to the
County Program, quantities of growth allocation were reserved for each Talbot town, including
245 acres of growth allocation reserved for the Town. After this Commission approved the local
critical area program for the Town (the “Town Program”) it was enacted by the Town by
amendments to the Town Comprehensive Plan, to the Town Zoning Ordinance, and to the Town
Subdivision Ordinance. Since the establishment of the Town Program it has been implemented
solely by the Town, without interference by the County, but subject to the requisite approvals by
this Commission. At all times the Town Program has been intended by the Town to function

independently of the County, and the county has not interfered.

The immediate effect of Bill No. 933 is to withdraw all unused growth allocation

previously reserved to the towns in the County Program. The longer term effects of the Bill are
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more far-reaching. The Bill has been determined by the Chairman of the Commission to be an
amendment, rather than a refinement, to the County Program. See Nat. Res. Art., § 8-1809
(Adopting programs; periodic reviews; amendment), Subsection (n). Therefore, the proposed
amendment to the County Program is subject to review by the Commission pursuant to Nat. Res.

Art., § 8-1809, Subsection (1).

A.
There Has Been No Cooperation Or Coordination By The County
In Amending The County Program As It Affects The Towns
One of the requirements for approval of Bill 933 is that the County cooperate and
coordinate with the towns in amending the County Program as it affects the towns. The
authority for this requirement is cited in the Town’s Memorandum Of Law. I will address that

subject.

No application for the award of growth allocation was submitted to the Town until 1997.
At that time The Midland Companies (“Midland’’) submitted to the Town the first of its five (5)
such applications for the award of growth allocation, all involving some or all of the same land in
or adjacent to the Town. Seventy-two acres of that land was within the Town and the subject of
a 1980 annexation agreement in which specific zoning was agreed to and granted, and certain
development was contemplated. Therefore, while the Town had the duty to apply the applicable
critical area criteria to any application for growth allocation relating to that land, because of the
1980 annexation agreement the Town had less than the normal discretion to deny growth
allocation for that land if all criteria were satisfied. Shortly thereafter the Chesapeake Bay
Maritime Museum submitted to the Town an application for the award of growth allocation, but
that application was ultimately withdrawn. During the period from 1997 through the spring of
2002, three of the five Midland applications for the award of growth allocation were submitted to
the Town, processed, and denied by the Town. Each of those denials was appealed by Midland

through the judicial system, and the Town defended each of its decisions through the judicial

process. Further, at the conclusion of that litigation, at the urging of Maryland Conflict
Resolution Office (“MACRO”), a branch of the Maryland Attorney General’s office, the Town

promoted non-binding arbitration between Town citizen representatives and Midland. MACRO
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funded that arbitration, which resulted in some common ground being reached

participants. In the spring of 2003, the Town Commissioners conducted a public workshop with
Midland, in which a more specific group of common goals was identified and publicly
announced. The entire Midland process cost the Town well in excess of $1 million, and was
highly publicized by frequent news accounts appearing in the local daily newspaper. The point
is, that at no during the five years of the Town’s expensive and all-consuming disputes with
Midland, did the County take any action, publicly or otherwise, to indicate to the Town that
County was going to do anything that would relieve the Town of the ability to grant the growth
allocation sought by Midland. To the contrary, in March of 2000 the County informed the Town
that recent changes to the County’s Program did not impact the Town, and that the Town
continued to have the sole power, under the County Program, to award the 245 acres of reserved
growth allocation. Based on that information, the Town ultimately concluded that it should set
about the task of working with Midland toward a formulation of a development plan that was the
most satisfactory to the Town, including issues of density, design, and critical area criteria. As
long as it appeared to the County that St. Michaels was not going to grant growth allocation to
midland, the county was content to let the Town fight the fight and spend its taxpayers' money

on expensive processing and litigation.

In the meantime, in the late spring of 2003 a third applicant, the Strausburgs, submitted
their application for the award of growth allocation to the Town, in conjunction with a petition
for annexation. The Strausburg development plan involves use of the annexed land substantially
the same as specified in the County comprehensive plan. Late in 2003 approximately 20 acres of
growth allocation was awarded to the Strausburgs. The Strausburg application and the Town
decision relating thereto were forwarded to this Commission, where the award of growth

allocation, including a 75 acre perpetual forest conservation easement donated to the Town by

the applicant, was reviewed and approved. Since then, all conditions of the Strausburg

annexation have been waived, so that the annexation of the Strausburg property to the Town is

complete.
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While the Strausburg application and annexation were being processed, the Midland
matter was also making progress. The fourth Midland application for growth allocation,
involving a proposed project referred to as “Miles Point II”, was submitted to the Town in
September of 2003. The Miles Point II application included approximately 70 acres of the land
that was annexed to the Town in 1980, and 18 acres of land located immediately outside of, but
proposed to be annexed into, the Town. The public hearing process for the Miles Point II
application by the Town Planning Commission lasted from late September through early
November of 2003. It was apparent from comments of some members of the Town Planning
Commission during that process that the Miles Point II application was likely to receive a
favorable recommendation to the Town Commissioners. On November 24, 2003, the Town
Planning Commission issued a written recommendation to the Town Commissioners in favor of

awarding growth allocation for the Miles Point II.

During the late stages of the Miles Point II proceedings at the Town Planning
Commission, after it was apparent that the Miles Point II application for growth allocation was
receiving far more favorable comments and reaction than previous applications, Bill 933 publicly
appeared for the first time on Friday, November 14, 2003, only as a title in a County website.
Upon inquiry by the Town to the County, copies of the Bill were not available, and no details on
its content were provided. At a public meeting of the County council on November 18, with the
Bill still unavailable to the public, the County Council introduced the Bill and referred it to the
County Planning Commission for a public hearing. At that time it was stated that Bill 933 was
necessary for the County to have enough growth allocation to award supplemental allocation to
the Town Easton. Three days later, the County Council held a hastily convened workshop in
which the merﬁbers of the County Council chided the Commissioners of St. Michaels for
entertaining the Midland Growth Allocation request and voted unanimously to urge the

Commissioners to deny the Midland application.

Although the towns knew nothing about it until the last week, records of the Critical Area

Commission staff document the following contacts have occurred from Talbot County,

indicating that the County produced a Bill in the nature of what we are reviewing tonight, or at
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least had thought enough about it enough to know there was going to be such a Bill, without any
contact or participation by the towns. Those records indicate the following contacts:

October 29, 2003 The County Manager called this Commission’s Executive Director
and informed him that the Bill would be introduced on November 18 or 25, that
there would be a public hearing on December 16 or 23, that the Bill would be
voted on in late December or early January, and that the bill would be to this
Commission in January.

November 19,2003 County councilman Carroll called this Commission’s Executive
Director about growth allocation regarding Midlands and Easton, and suggested a
conference with the County Attorney.

November 24, 2003 There was a conference call with the County Manager.

November 24,2003 There was a meeting about growth allocation between several
Commission staff members and County Councilman Carroll, the County
Manager, the County Attorney, and the County Planner. They discussed taking

all growth allocation from the towns.

On December 1, 2003, a letter was sent from the Talbot County Council to Senator
Madden, urging the Commission to deny any award of growth allocation the Town of St.
Michaels might make to Midland, citing lack of sewer capacity. The County letter does not
mention the scheduled sewer plant expansion and upgrade, but cites the outdated plants statistics

relating to the current sewer treatment plant.

On December 2, 2003, the County Planning Commission conducted a public hearing on
the Bill. At that hearing representatives of three of the towns appeared and testified against the
Bill, urging that before any such legislation should be introduced that there should be some
dialog between the County and the towns, in which the perceived problem and possible solutions
are revealed and discussed, to get input from the towns. The Talbot County Planning
Commission recommended to the County Council that Bill 933 be withdrawn, as it is
unnecessary, and urged the Council to talk to the towns about a compromise in the distribution of

Growth Allocation acreage. The County Planning Commission also noted that the language of
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the Bill was incorrect, and that the County does have sufficient acreage to award supplemental

growth allocation to Easton without taking it from the other towns.

On December 16, 2003, the County Council conducted a public hearing on a revised
version of the Bill. The revised version, revealed to the public for the first time at that hearing,
had a different name, different rationale and numerous changes to the text compared to the
version reviewed by the County Planning Commission. The County Council voted to declare
that the revised version did not contain any substantive changes from the version previously
introduced by the County Council and heard by the County Planning Commission. At that
hearing town representatives appeared and requested a dialogue with the County Council and
Planning Commission to discuss the problem and find a better solution. At that same meeting

the County Council voted to deny the Town’s request that the County expressly relinquish

County’s five-year zoning control, pursuant to Maryland Code, Article 23A, Section 9 (c), over

the 18 acres recently annexed to the Town, and which was part of the Miles Point II application
for growth allocation. The fact that the Miles Point II application included 18 acres newly
annexed to the Town made the Miles Point II application subject to the condition that the land be
rezoned to a classification that is inconsistent with the existing County comprehensive plan with
the County’s express consent. The fact that the County council refused to give that consent
made it legally impossible for the Town to rezone .that newly annexed land for five years.

Therefore, Midland withdrew the Miles Point II application.

On December 23, 2003, the County Council voted to enact the Bill, to take effect 60 days
after its enactment; that is, February 22, 2004. After the enactment of Bill 933 by the County
Midland promptly submitted its fifth application to the Town for the award of growth allocation.
The fifth application (“Miles Point II”) included only acreage from the Miles Point II
application that was annexed to the Town in 1980. Thus, all of the land that was the subject of
the Miles Point III application had been within the Town for 24 years, and was the subject of the
1980 annexation agreement. The Miles Point III application has since been the subject of a

public hearing by the Town Planning Commission, resulting in a favorable recommendation to
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the Town Commissioners. The Town Commissioners issued their approval of the Miles Point III

application by written decision dated February 19, 2003.

Except for the public hearings conducted by the County Planning Commission and by the
County Council that are required by law to enact any County laws of this nature, no officer,
appointee or employee of the County has made any contact with the Talbot towns to inform the _
towns that the County Council perceived a problem with the County Program, to inform the
towns of the nature of the perceived problem, to inform the towns as to how the County proposed
to address the perceived problem, or to solicit suggestions from the towns for a solution to the
perceived problem. No meeting or discussion between any County representative and any of
the towns relating to Bill 933, or any of the proposed changes in the County Program, has
ever been suggested or participated in by any County representative before these Bills were

enacted by the County.

It appears from these events that when the County determined that a Midland application
for growth allocation might be approved by St. Michaels, then the County quickly produced this
legislation to take control of the growth allocation so that St. Michaels could not grant growth

allocation without the County’s consent.

All of the above actions of the County regarding growth allocation and the proposed
amendment of the County Program can only be characterized as the antithesis of the
coordination and cooperation required by the critical area laws and regulations in the

amendment of a county program.

‘ B.
Bill 933 Does Not Accommodate Growth Needs Of The Affected Municipalities

Another requirement for approval is that Bill 933 accommodate growth needs of the
affected municipalities. The authority for this requirement is cited in the Town’s Memorandum

Of Law. I will address that subject.
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Several years ago the Talbot County Code was amended to provide that when a town has
exhausted the amount of growth allocation originally reserved to that town according to the
Talbot County critical area program (the “County Program”) as originally enacted and approved
by the Commission, that town must thereafter seek supplemental growth allocation from the
Talbot County Council (the “County Council”) for any additional growth allocation that is to be
awarded by that town. Instead of making a common pool of growth allocation available to all
the towns and the County, for each jurisdiction to use by independently judging the applications
that come to that jurisdiction, according to Bill 933 the County Council will sit as an independent
judge of all applications for growth allocation within the towns, and effectively have the veto
power if a town votes to award growth allocation. According to the County Program, the County
Council is required to apply the County Comprehensive Plan and County criteria, and has the
complete discretion to deny an application for growth allocation relating to land within a town
even if all criteria are met. If the County Council participates in the judgment of whether growth
allocation is granted within a town, there is no requirement that the County consider the town’s
comprehensive plan, laws or criteria for the award of the growth, and the County Council has the
power to deny growth allocation despite the decision by the town government. Therefore, based
on the significant area of St. Michaels and Oxford located within the critical area, and to a lesser
extent in other towns, the County would effectively exercise planning and zoning control over

land within the municipalities.

Bill No. 933, which repeals a number of current provisions in the County Code that

constitute a part of the County Program, has the practical effect of withdrawing, or taking back,

from the Talbot towns all of the unused growth allocation that was previously reserved to them

by the County Program. Therefore, according to the Bill, all future applications for growth
allocation involving land within a town would follow the procedures established for the award of
supplemental growth allocation. Under the County Program, when seeking supplemental growth
allocation from the Talbot County (the “County”), both the town governing body and the County
Council sit in judgment of the application for growth allocation, with each body making its
decision independently of the other. The County Council would apply some criteria contained in

the County Program that is not contained in the town criteria, such as compatibility with the
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County comprehensive plan. According to the County Program, if either governmental body
fails to approve an application for supplemental growth allocation, then that application is

considered denied.

In St. Michaels, over 68 percent of the land currently within the Town is located in the
critical area, and over 84 percent of the undeveloped land within the Town is located in the
critical area. The Town estimates that well more than one-half of the land within the Town of
Oxford is located within the critical area. Therefore, in St. Michaels and in Oxford the
withdrawal of all unused growth allocation from those towns would have the effect of
immediately transferring ultimate planning and zoning authority over a significant part of those

towns from the respective town governments to the County government.

According to the County Program, the process for the awarding of supplemental growth
allocation by the County Council is discretionary even when all criteria are met. Therefore, the
supplemental growth allocation process gives the County Council a “seat at the table” to
negotiate with any applicant for supplemental growth allocation within a town for benefits to the
County in exchange for the award by the County of supplemental growth allocation. This could
cause the County, and the town in which supplemental growth allocation is being sought, to have
conflicting or competing interests, which would affect on whether an application receives

approval.

Further, according to revised language of Bill 933, unused growth allocation would

include that growth allocation previously awarded by the towns in cases where the recipient has

not obtained “vested rights” in the growth allocation by actually commencing substantial
construction of improvements on the land pursuant to the development plan that was the subject
of the application for growth allocation. The requirement of vested rights is obviously aimed at
the growth allocation awarded to the Strausburg property, being mentioned in the Bill and being

the only case in which growth allocation was awarded but unused at that time.

Testimony Of Michael Hickson On Behalf Of The Commissioners Of St. Michaels




Based on the above facts, it cannot reasonably be said that the intent of the County
or the effects of Bill 933 will be to accommodate growth needs of the affected municipalities
based on: (1) the lack of communication by the County with the towns in drafting and
processing Bill 933; (2) the manner in with the County has both (a) withheld assistance to
St. Michaels in its time of need with Midland, and (b) worked behind the scene against the
direction in which St. Michaels is now moving with growth allocation for Midland; (3) the
total withdrawal of all reserved growth allocation from the towns, which requires the towns
to seek supplemental growth allocation from the County on a case-by-case basis; (4) the
failure of the supplemental growth allocation procedures of the County Program to require
that the County Council address town criteria and needs; (5) the purely discretionary
power given to the County Council in the supplemental growth allocation procedures of the
County Program; and (6) the ultimate control over planning and zoning within the towns
given to the County Council in the supplemental growth allocation procedures of the
County Program. Therefore, Bill No. 933 lacks a second essential requirement for

approval by this commission under the State critical area laws and regulations.

11.
The Bill Illegally Takes Planning And Zoning Powers From The Towns
The County is apparently relying on State critical area law as its authority or excuse to
take from the towns, and to exercise, planning and zoning power within the towns. Article 66B,

Section7.05 simply means that if there is a conflict between Article 66B and the critical areas

law, either directly in the language or as the result of the way the critical area law is being

applied, that Article 66B prevails over the critical area law.

By its language Bill 933 indicates that it is intended as a vehicle for the County to take
planning and zoning powers from the towns. The second from the last “whereas” clause of the

Bill states:

WHEREAS, growth in and around the towns affects not only the particular town,
but also the County as a whole, and the County should, therefore, have some
ability to protect the County’s legitimate interests as they are affected by
development in the critical area, as contemplated by State law when it gave this
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326 control to the counties under the Chesapeake Bay Critical Area Protection

27 Program, § 8-1801, et seq., Md. Ann. Code. . . .
28
329 There is nothing in the Chesapeake Bay Critical Area Protection Program of the Natural

330 Resources Article to indicate that growth allocation was intended by the Legislature to shift the
331 power of planning and zoning within the municipalities of the State from those municipalities to
332 the counties. Even if that was the stated intent in the critical area law, that law is pre-empted by
333  Article 66B.

334

335 Under State law, the zoning authority within municipal is granted exclusively to
336 municipalities by Maryland Code, Article 66B. Any State or local law contrary to the
337 proposition that planning and zoning powers within a municipality are within the exclusive

338  control of such municipality is addressed in Article 66B, Section 7.05, which states as follows:

339 Except as otherwise provided in this article, any law or ordinance that is
340 inconsistent with or contrary to the provisions of this article is repealed to the extent of
341 the inconsistency. [Emphasis added.]
342
q‘)43 Therefore, to the extent that Bill 933, or any of the County Program, is used to take
44  planning and zoning powers from the towns within their own territory, Bill 933 and the County
345  Program are illegal and unenforceable. Therefore, you should not approve Bill 933.
346
347 IIL
348 Bill No. 933 Makes The Award Of Growth Allocation Within Towns More Difficult
349 Than The Award Of Growth Allocation Outside Of Towns
350
351 In addition the critical area laws and regulations that indicate that growth should occur in

352 and around municipalities, other Maryland laws and State policies promote growth and
353  development within and around municipalities. Article 66B indicates that in rural areas, such as
354 Talbot County, growth should be directed to municipalities. In that regard Maryland Code,
355  Article 66B, Section 1.01 (Visions), states, in part:

356 In addition to the requirements of § 3.05(c) of this article, a commission
357 shall implement the following visions through the [comprehensive] plan
358 described in § 3.05 of this article:

359 (3)  In rural areas, growth is directed to existing population centers
360 and resource areas are protected. '
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[Emphasis added.]

The Smart Growth initiatives, adopted by the previous State administration, promoted the
idea that growth and development should occur in and around municipalities and villages to
make the construction and operation of infrastructure more economical and to preserve
agricultural and natural resources. The Talbot County Council adopted the Smart Growth
concepts in its recent decision approving supplementary growth allocation for the Easton Village
project. (See copy of the Talbot County Council’s Easton Village decision attached to the Town

Memorandum Of Law.)

The policy that growth and development should occur within or around established
municipalities and villages, on October 8, 2003, Governor Ehrlich issued Executive Order
2003.33, announcing the Maryland Priority Places Strategy, which Order states, in part:

A. Established. There shall be a Maryland Priority Places Strategy. The
Strategy shall be developed and implemented by the Maryland
Department of Planning.

Purpose. The Strategy shall be to identify specific State actions that will

be undertaken and definitive procedures that will be instituted to

accomplish the following objectives:

(1N Achieve the established goals of State planning policy and local
comprehensive plans for development, economic growth,
community revitalization, and resource conservation;

(2) Accomplish these diverse goals through mutually supportive
means; and

3) Promote fiscal responsibility of State government to achieve the
best “public return” on State investments in these goals.

The Maryland Priority Places Strategy shall be based on:

(1) The eight statewide visions [contained in Art. 66B, § 1.01

(Visions)] of State Planning Policy for Economic Growth,
Resource Protection and Planning established in the Economic
Growth, Resource Protection and Planning Act of 1992;
The Priority Funding Areas Act of 1997 [codified in the Maryland
Code, State Finance And Procurement Art., Division I (State
Finance), Title 5 (State Planning), Subtitle 7b (Priority Funding
Areas)]; and

3) Existing State and local planning requirements, comprehensive
plans, regulations, powers, and processes.

The Maryland Department of Planning shall implement the Maryland

Priority Places Strategy by developing initiatives to accomplish the

Sfollowing:
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(D Ensure that State programs, regulations and procedures, and funds
are used strategically to achieve the goals of local comprehensive
plans and State planning policy and provide for the infrastructure
necessary to support planned growth;

(2)  Better enforce existing laws, regulations and procedures that are
designed to ensure mutually supportive public investments and
actions;

3) Streamline State regulations and procedures to make quality,
well designed growth easier to build inside Priority Funding
Areas;

4 Identify key plans and functions of State government that affect
growth and development and make appropriate changes to those
plans and functions to better support the goals of the Maryland
Priority Places Strategy;

(5)  Encourage resource protection and production outside of the
Priority Funding Areas for environmental protection, recreation,
tourism, forestry, and agricultural purposes; and

(6) Enhance existing brownfield cleanup and redevelopment, transit
oriented development, and community revitalization efforts.

[Emphasis added.)

County Bill No. 933 and the County Program are contrary to the above-referenced State
laws and policies because they immediately require weighing of evidence, interpretation of

criteria, and approval by two governmental bodies, making complication and/or denial more
likely.

In short, the effects of Bill 933 are neither necessary nor appropriate to accommodate

growth within the Talbot towns. Moreover the Bill frustrates other Maryland laws and policies.

Bill No. 933 Was Enacted For Purposfa‘s,.Unrelated To The Critical Area Laws

As a condition of the award of growth allocation for Easton Village the County Council
exacted from the developer an “offer” to pay $1+ million, or to perform work worth an
equivalent amount, for off-site improvements to Glebe Road. That exaction may lack the
essential nexus to the impacts of the Easton Village project upon the County, and/or that may
lack the roughly proportionality thereto, required by the United State Supreme Court in cases on
that subject. In any event, that exaction has no relationship to the criteria for the award of

growth allocation. Given the fact that Bill No. 933 reserves for the County Council the
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discretion to deny any request for the award of supplementary growth allocation despite the fact
that all criteria therefore are met, Bill No. 933 lacks the reasonable necessity for the protection of
the public health, welfare and safety. Such unbridled discretion in the County Program leads to
the possibility that Bill No. 933 is intended as a vehicle for the County to make more exactions
similar to that in the case of Easton Village, which are unrelated to the purposes of the State

critical area laws.

There Is No Demonstrated NeedVF.‘or Bill No. 933 To Be Operative
Prior To Commission Approval Or To Require Exercising The Award

Bill 933 is worded such that it is intended to take effect 60 days after its passage by the
County council, and to negate any award of growth allocation awarded by a town and approved
by this Commission if no construction has begun pursuant to such award and approval of growth
allocation before the effective date of Bill No. 933. The Town urges that the award of growth
allocation by the Town for the Strausburg property is a valuable asset for the Town, and should
not hinge on the start of construction at any time other than as provided in the decision of the
town awarding growth allocation. Therefore, even if the Commission determines to approve Bill
No. 933, other than to control the Town’s prior annexation, planning and zoning decisions

relating to the Strausburg annexation and award of growth allocation, there is no demonstrated

need for it to take effect before it is approved by the Commission, or to in effect negate prior

awards of growth allocation. Further, the requirement of substantial construction to vest rights in
an award of growth allocation will only promote immediate construction when that may not
necessarily be desirable in each Acase. Moreover, the County has ignored the power of
municipalities to contractually grant vested rights by means of a development rights and

responsibilities agreement pursuant to the power granted by Maryland Code, Art. 66B, § 13.01.

VI
A Proposed Solution

The Commissioner Of St. Michaels fully recognize that this may not be the arena to
propose a solution to a problem that is not the Commission’s duty or the Town’s duty to cure.

However, in an effort to save the local jurisdictions from what may be a continuing dispute, the
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Town offers the following proposal, including the condition that by accepting this solution no
party thereto is waiving or acknowledging any interpretation or rights as far as the power to
control growth allocation is concerned.
The towns would raise no objection to Talbot County “taking back” into a
common pool the unused remainder of the growth allocation acreage originally
reserved for the towns in the County Local Program, provided that the County
Program is amended by legislation which provides as follows:
a. The unused remainder of the reserved growth allocation acreage is held
in a common pool that would be available to all towns, and after the
County’s other growth allocation acreage is exhausted, the common pool
growth allocation acreage would also be available to the County;
b. Except during the five-year regarding an annexation during which the
County does not otherwise relinquish the zoning control provided by
Article 23A, Section 9 (c), the decision of whether to grant growth
allocation within the town, or regarding land which is the subject of a
petition for annexation to the Town, will be made as it has been, solely by
the towns but subject to approval by the Critical Area Commission,
without any participation in the decision-making process by the County;
and
C. The requirement of substantial construction for vesting be eliminated
from the determination of when growth allocation acreage is used. In the
altémative, include in the definition a reasonable amount of time period
within which the applicant must either start construction of the project or
to sign a development rights and responsibilities agreement with the
town. This would need worded so that the Strausburgs have a reasonable
time to preserve their growth allocation.
The Town believes that this proposal would meet the County’s legitimate concerns and preserve

the towns’ rights.

CONCLUSION
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For each of the reasons stated above, any one of which would be legally and factually
sufficient to do so, The Commissioners Of .St. Michaels urge that the Critical Area Commission
For The Chesapeake And Atlantic Coastal Bays DISAPPROVE of Talbot County Bill No. 933 in
its entirety. Failing that, the Town urges that the effect of the amendments not be applied

retrospectively or requiring substantial construction to vest rights in the award of growth allocation.

Respectfully submitted,

Ui s

/H. Michael Hickson
Banks, Nason & Hickson, P.A.
113 S. Baptist Street
P. O.Box 44
Salisbury, Maryland 21803-0044
Telephone: 410-546-4644
Attomey for:
The Commissioners of St. Michaels
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TOWN OF ST. MICHAELS
PERCENT OF TOWN LAND, SUBDIVIDABLE LAND, IN THE CRITICAL AREA

1/13/04
Total Town Town
Acreage Acreage Town Total Undeveloped Undeveloped
(includes (exclusive of | Town Land | Land in Undeveloped | Subdividable | Subdividable
river river in Critical Critical Subdividable Land In Land In
Description of Land bottoms) bottom) Area Area Land In Town | Critical Area | Critical Area
Area (in acres) (in acres) (in acres) (by %) (in acres) (in acres) (by %)

Town as of 2001 529.000 529.000 351.907 66.52% 85.4 83.2 97.4%
Strausburg Property
(exclusive of Broad
Creek Bottom annexed
and Route 33) 136.391 136.391 100.988 74% 136.391 100.988 74%
Md. Route 33 annexed
w/Strausburg land 8.395 8.395 0 0 N/A N/A N/A
State owned wetlands
annexed w/Strauburg 0.823 0.823 0.823 100% N/A N/A N/A
Bed of Broad Creek
annexed with Strausburg 13.275 0 0 N/A N/A N/A
Hunteman Property
(exclusive of Miles
River Bottom annexed) 17.156 17.156 17.156 100% 17.156 17.156 100%
Bed of Miles River ;
annexed with Hunteman 24910 0 0 N/A N/A N/A
TOTAL 729.905 691.765 470.874 68.068% 238.9 201.35 84.3%
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REQUEST OF THE COUNTY COUNCIL * BEFORE THE

OF TALBOT COUNTY, MARYLAND * CRITICAL ARE A COMMISSION

*  FOR THE CHESAPEAKE AND

FOR APPROVAL OF _
TALBOT COUNTY BILL NO. 933 * ATLANTIC COASTAL BAYS
* * * * * * * & * * * * * *

MEMORANDUM OF LAW IN OPPOSITION TO COUNTY BILL NO. 933

The Commissioners Of St. Michaels (the “Town”), a municipal corporation located
entirely within Talbot County, by its attorney, H. Michael Hickson, respectfully files this
Memorandum Of Law in opposition to Talbot County Bill No. 933, in addition to the written
testimony filed and the oral comments made on behalf of the Town at the panel hearing of the
Critical Area Commission For The Chesapeake And Atlantic Coastal Bays (hereinafter the
“Commission”). In addition to the prepared written testimony to be filed herewith, the Town
relies on the oral comments of its representatives at the hearing in support hereof. The Town
hereby respectfully requests that the Commission DENY approval sought by Talbot County for
its Bill No. 933. The applicable law, and the reasons why Talbot County Bill No. 933 should be

denied, are discussed herein.

FACTUAL BkCKGROUND

The Commissioners Of St. Michaels (hereinafter the “Town”) is a Maryland municipal
corporation whose corporate boundaries are located solely within Talbot County, Maryland.
Since 1972 the Town has independently exercised the planning and zoning powers granted to it
by Maryland Code, Article 66B (Land Use). Those powers exercised by the Town have resulted
in the adoption and amendment of comprehensive plans, and in the enactment, administration
and enforcement of zoning and subdivision laws, applied solely to land within the Town.! The
County has consistently exercised planning and zoning powers over land surrounding the Town

that has not been subject to the Town planning and zoning powers.

' The Town exercised planning and zoning powers over an extra-territorial area within the County pursuant to a
State law until that law was declared invalid. See Gordon v. Commissioners of St. Michaels, 278 Md. 128, 359
A.2d 543 (1976).




The Critical Area laws were first enacted by the State in 1984. Natural Resources Art.,
Section 8-1801 (Legislative findings), (a) (9) recognizes that there is “a critical and substantial
State interest for the benefit of current and future generations in fostering more sensitive
development activity in a consistent and uniform manner along shoreline areas of the
Chesapeake . . . [Bay] and [its] tributaries so as to minimize damage to water quality and natural
habitats.” [Emphasis added.] Natural Resources Article, Section 8-1801, Subsection (b), states:

(b) It is the purpose of the General Assembly in enacting this subtitle:

0)) To establish a Resource Protection Program for the Chesapeake
and the Atlantic Coastal Bays and their tributaries by fostering
more sensitive development activity for certain shoreline areas so
as to minimize damage to water quality and natural habitats; and
To implement the Resource Protection Program on a cooperative
basis between the State and affected local governments, with
local governments establishing and implementing their programs
in a consistent and uniform manner subject to State criteria and
oversight. [Emphasis added.]

The Critical Area laws empowered the Commission to adopt criteria for local programs, but

limited the ability of the Commission to make substantive changes in such criteria that has
previously been adopted. Those limitations are to prevent substantive amendments to the criteria
by the Commission that would frustrate compliance therewith by the local governments and
thereby “upset the cooperative endeavor between the State and the local governments that is at
the heart of the legislation.” [Emphasis added.] 73 Opinions of the Attorney General (1988)
[Opinion No. 88-001]; and 72 Opinions of the Attorney General (3), (3) (1987) [Opinion No.
87-016, at 5]. See Nat. Res. Art., § 8-1801 (b) (2).

Following the theme of cooperation to accomplish the purposes of the Critical Area laws
established by Section 8-1801, (b) (2), the Commission adopted a regulation, designated as
COMAR 27.01.02.06 A, which states, in part:

Location and Extent of Future Intensely Developed and Limited Development
Areas.
A. Intensely developed and limited development areas may be
increased subject to these guidelines:
2) When planning future expansion of intensely developed
and limited development areas, counties, in coordination
with affected municipalities, shall establish a process to




accommodate the growth needs of the municipalities.
[Emphasis added.]

Maryland Code, Natural Resources Article, Section 8-1808, (Program development,
implementation and approval), Subsection (a) (1), states:

(a) (1) It is the intent of this subtitle that each local jurisdiction shall

have primary responsibility for developing and implementing a
program, subject to review and approval by the Commission.
[Emphasis added.]

Pursuant to the legislative mandate of Section 8-1808 (a) (1), within a timely fashion
thereafter, the County and the Talbot towns conferred to identify potential growth areas and to
determine a quantity of growth allocation needed in the foreseeable future by each Talbot town.
Thereafter, the County and each Talbot town, independently of each other, formulated and
submitted its local Program to this Commission for review and approval. According to the
County Program, quantities of growth allocation were reserved for each Talbot town, including
245 acres of growth allocation reserved for the Town. After this Commission approved the local
critical area program for the Town (the “Town Program”) it was enacted by the Town by
amendments to the Town Comprehensive Plan, to the Town Zoning Ordinance, and to the Town
Subdivision Ordinance. Since the establishment of the Town Program it has been implemented
solely by the Town, without interference by the County, but subject to the requisite approvals by
this Commission. At all times the Town Program has been intended by the Town to function

independently of the County, and the county has not interfered.

The immediate effect of Bill No. 933 is to withdraw all unused growth allocation
previously reserved to the towns in the County Program. The longer term effects of the Bill are
more far-reaching. The Bill has been determined by the Chairman of the Commission to be an
amendment, rather than a refinement, to the County Program. See Nat. Res. Art., § 8-1809
(Adopting programs; periodic reviews; amendment), Subsection (n). Therefore, the proposed
amendment to the County Program is subject to review by the Commission pursuant to Nat. Res.
Art., § 8-1809, Subsection (i).

A.
There Has Been No Cooperation Or Coordination By The County




In Amending The County Program As It Affects The Towns

No application for the award of growth allocation was submitted to the Town until 1997.
At that time The Midland Companies (“Midland”) submitted to the Town the first of its five (5)
such applications for the award of growth allocation, all involving some or all of the same land.
Seventy-two acres of that land was within the Town and the subject of a 1980 annexation
agreement in which specific zoning was agreed to and granted, and certain development was
contemplated. Therefore, while the Town had the duty to apply the applicable critical area
criteria to any application for growth allocation relating to that land, because of the 1980
annexation agreement the Town had less than the normal discretion to deny growth allocation for
that land if all criteria were satisfied. Shortly thereafter the Chesapeake Bay Maritime Museum
submitted to the Town an application for the award of growth allocation, but that application was
ultimately withdrawn. During the period from 1997 through the spring of 2002, three of the five
Midland applications for the award of growth allocation were submitted to the Town, processed,
and denied by the Town. Each of those denials was appealed by Midland through the judicial
system, and the Town defended each of its decisions through the judicial process. Further, at the
conclusion of that litigation, at the urging of Maryland Conflict Resolution Office (“MACRO”),
a branch of the Maryland Attorney General’s office, the Town promoted non-binding arbitration
between Town citizen representatives and Midland. MACRO funded that arbitration, which
resulted in some common ground being reached by the participants. In the spring of 2003, the
Town Commissioners conducted a public workshop with Midland, in which a more specific
group of common goals was identified and publicly announced. The entire Midland process cost
the Town well in excess of $1 million, and was highly publicized by frequent news accounts
appearing in the local daily newspaper. The point is, that at no during the five years of the
Town’s expensive and all-consuming disputes with Midland, did the County take any action,
publicly or otherwise, to indicate to the Town that County was going to do anything that would
relieve the Town of the ability to grant the growth allocation sought by Midland. To the
contrary, in March of 2000 the County informed the Town that recent changes to the County’s
Program did not impact the Town, and that the Town continued to have the sole power, under the
County Program, to award the 245 acres of reserved growth allocation. Based on that

information, the Town ultimately concluded that it should set about the task of working with




Midland toward a formulation of a development plan that was the most satisfactory to the Town,

including issues of density, design, and critical area criteria.

In the meantime, in the late spring of 2003 a third applicant, the Strausburgs, submitted
their application for the award of growth allocation to the Town, in conjunction with a petition
for annexation. The Strausburg development plan involves use of the annexed land substantially
the same as specified in the County comprehensive plan. Late in 2003 approximately 20 acres of
growth allocation was awarded to the Strausburgs. The Strausburg application and the Town
decision relating thereto were forwarded to this Commission, where the award of growth
allocation, including a 75 acre perpetual forest conservation easement donated to the Town by
the applicant, was reviewed and approved. Since then, all conditions of the Strausburg
annexation have been waived, so that the annexation of the Strausburg property to the Town is

complete.

While the Strausburg application and annexation were being processed, the Midland
matter was also making progress. The fourth Midland application for growth allocation,
involving a proposed project referred to as “Miles Point II”, was submitted to the Town in
September of 2003. The Miles Point II application included approximately 70 acres of the land
that was annexed to the Town in 1980, and 18 acres of land located immediately outside of, but
proposed to be annexed into, the Town. The public hearing process for the Miles Point II
application by the Town Planning Commission lasted from late September through early
November of 2003. It was apparent from comments of some members of the Town Planning
Commission during that process that the Miles Point II application was likely to receive a
favorable recommendation to the Town Commissioners. On November 24, 2003, the Town
Planning Commission issued a written recommendation to the Town Commissioners in favor of

awarding growth allocation for the Miles Point II.

During the late stages of the Miles Point II proceedings at the Town Planning
Commission, after it was apparent that the Miles Point II application for growth allocation was
receiving far more favorable comments and reaction than previous applications, Bill 933 publicly

appeared for the first time on Friday, November 14, 2003, only as a title in a County website.




Upon inquiry by the Town to the County, copies of the Bill were not available, and no details on
its content were provided. At a public meeting of the County council on November 18, with the
Bill still unavailable to the public, the County Council introduced the Bill and referred it to the
County Planning Commission for a public hearing. At that time it was stated that Bill 933 was
necessary for the County to have enough growth allocation to award supplemental allocation to
the Town Easton. Three days later, the County Council held a hastily convened workshop in
which the members of the County Council chided the Commissioners of St. Michaels for
entertaining the Midland Growth Allocation request and voted unanimously to urge the

Commissioners to deny the Midland application.

Although the towns knew nothing about it until the last week, records of the Critical Area
Commission staff document the following contacts have occurred from Talbot County,
indicating that the County produced a Bill in the nature of what we are reviewing tonight, or at
least had thought enough about it enough to know there was going to be such a Bill, without any
contact or participation by the towns. Those records indicate the following contacts:

October 29, 2003 The County Manager called this Commission’s Executive Director
and informed him that the Bill would be introduced on November 18 or 25, that
there would be a public hearing on December 16 or 23, that the Bill would be
voted on in late December or early January, and that the bill would be to this
Commission in January.

November 19, 2003 County councilman Carroll called this Commission’s Executive
Director about growth allocation regarding Midlands and Easton, and suggested a
conference with the County Attorney.

November 24, 2003  There was a conference call with the County Manager.

November 24,2003 There was a meeting about growth allocation between several
Commission staff members and County Councilman Carroll, the County
Manager, the County Attorney, and the County Planner. They discussed taking

all growth allocation from the towns.

On December 1, 2003, a letter was sent from the Talbot County Council to Senator

Madden, urging the Commission to deny any award of growth allocation the Town of St.
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Michaels might make to Midland, citing lack of sewer capacity. The County letter does not
mention the scheduled sewer plant expansion and upgrade, but cites the outdated plants statistics

relating to the current sewer treatment plant.

On December 2, 2003, the County Planning Commission conducted a public hearing on
the Bill. At that hearing representatives of three of the towns appeared and testified against the
Bill, urging that before any such legislation should be introduced that there should be some
dialog between the County and the towns, in which the perceived problem and possible solutions
are revealed and discussed, to get input from the towns. The Talbot County Planning
Commission recommended to the County Council that Bill 933 be withdrawn, as it is
unnecessary, and urged the Council to talk to the towns about a compromise in the distribution of
Growth Allocation acreage. The County Planning Commission also noted that the language of
the Bill was incorrect, and that the County does have sufficient acreage to award supplemental

growth allocation to Easton without taking it from the other towns.

On December 16, 2003, the County Council conducted a public hearing on a revised
version of the Bill. The revised version, revealed to the public for the first time at that hearing,
had a different name, different rationale and numerous changes to the text compared to the
version reviewed by the County Planning Commission. The County Council voted to declare
that the revised version did not contain any substantive changes from the version previously
introduced by the County Council and heard by the County Planning Commission. At that
hearing town representativesb appeared and requested a dialogue with the County Council and
Planning Commission to discuss the problem and find a better solution. At that same meeting
the County Council voted to deny the Town’s request that the County expressly relinquish
County’s five-year zoning control, pursuant to Maryland Code, Article 23A, Section 9 (c), over
the 18 acres recently annexed to the Town, and which was part of the Miles Point II application
for growth allocation. The fact that the Miles Point II application included 18 acres newly
annexed to the Town made the Miles Point II application subject to the condition that the land be
rezoned to a classification that is inconsistent with the existing County comprehensive plan with

the County’s express consent. The fact that the County council refused to give that consent




made it legally impossible for the Town to rezone that newly annexed land for five years.

Therefore, Midland withdrew the Miles Point II application.

On December 23, 2003, the County Council voted to enact the Bill, to take effect 60 days
after its enactment; that is, February 22, 2004. After the enactment of Bill 933 by the County
Midland promptly submitted its fifth application to the Town for the award of growth allocation.
The fifth application (“Miles Point III”) included only acreage from the Miles Point II
application that was annexed to the Town in 1980. Thus, all of the land that was the subject of
the Miles Point III application had been within the Town for 24 years, and was the subject of the
1980 annexation agreement. The Miles Point III application has since been the subject of a
public hearing by the Town Planning Commission, resulting in a favorable recommendation to
the Town Commissioners. The Town Commissioners issued their approval of the Miles Point ITI

application by written decision dated February 19, 2003.

Except for the public hearings conducted by the County Planning Commission and by the
County Council that are required by law to enact any County laws of this nature, no officer,
appointee or employee of the County has made any contact with the Talbot towns to inform the
towns that the County Council perceived a problem with the County Program, to inform the
towns of the nature of the perceived problem, to inform the towns as to how the County proposed
to address the perceived problem, or to solicit suggestions from the towns for a solution to the
perceived problem. No meeting or discussion between any County representative and any of
the towns relating to Bill 933, or any of the proposed changes in the County Program, has
ever been suggested or participated in by any County representative before these Bills were

enacted by the County.

It appears from these events that when the County determined that a Midland application
for growth allocation might be approved by St. Michaels, then the County quickly produced this
legislation to take control of the growth allocation so that St. Michaels could not grant growth

allocation without the County’s consent.




All of the above actions of the County regarding growth allocation and the proposed
amendment of the County Program can only be characterized as the antithesis of the
coordination and cooperation required by the Critical area laws and regulations in the

amendment of a county program.

B.
Bill 933 Does Not Accommodate Growth Needs Of The Affected Municipalities

Several years ago the Talbot County Code was amended to provide that when a town has
exhausted the amount of growth allqcation originally reserved to that town according to the
Talbot County critical area program (the “County Program”) as originally enacted and approved
by the Commission, that town must thereafter seek supplemental growth allocation from the
Talbot County Council (the “County Council”) for any additional growth allocation that is to be
awarded by that town. Instead of making a common pool of growth allocation available to all
the towns and the County, for each jurisdiction to use by independently judging the applications
that come to that jurisdiction, according to Bill 933 the County Council will sit as an independent
judge of all applications for growth allocation within the towns, and effectively have the veto
power if a town votes to award growth allocation. According to the County Program, the County
Council is required to apply the County Comprehensive Plan and County criteria, and has the
complete discretion to deny an application for growth allocation relating to land within a town
even if all criteria are met. If the County Council participates in the judgment of whether growth
allocation is granted within a town, there is no requirement that the County consider the town’s
comprehensive plan, laws or criteria for the award of the growth, and the County Council has the
power to deny growth allocation despite the decision by the town government. Therefore, based
on the significant area of St. Michaels and Oxford located within the critical area, and to a lesser
extent in other towns, the County would effectively exercise planning and zoning control over

land within the municipalities.

Bill No. 933, which repeals a number of current provisions in the County Code that
constitute a part of the County Program, has the practical effect of withdrawing, or taking back,
from the Talbot towns all of the unused growth allocation that was previously reserved to them

by the County Program. Therefore, according to the Bill, all future applications for growth
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allocation involving land within a town would follow the procedures established for the award of
supplemental growth allocation. Under the County Program, when seeking supplemental growth
allocation from the Talbot County (the “County”), both the town governing body and the County
Council sit in judgment of the application for growth allocation, with each body making its
decision independently of the other. The County Council would apply some criteria contained in
the County Program that is not contained in the town criteria, such as compatibility with the
County comprehensive plan. According to the County Program, if either governmental body
fails to approve an application for supplemental growth allocation, then that application is

considered denied.

In St. Michaels, over 68 percent of the land currently within the Town is located in the
critical area, and over 84 percent of the undeveloped land within the Town is located in the
critical area. The Town estimates that well more than one-half of the land within the Town of
Oxford is located within the critical area. Therefore, in St. Michaels and in Oxford the
withdrawal of all unused growth allocation from those towns would have the effect of
immediately transferring ultimate planning and zoning authority over a significant part of those

towns from the respective town governments to the County government.

According to the County Program, the process for the awarding of supplemental growth
allocation by the County Council is discretionary even when all criteria are met. Therefore, the
supplemental growth allocation process gives the County Council a “seat at the table” to
negotiate with any applicant for supplemental growth allocation within a town for benefits to the
County in exchange for the award by the County of supplemental growth allocation. This could
cause the County, and the town in which supplemental growth allocation is being sought, to have
conflicting or competing interests, which would affect on whether an application receives

approval.

Further, according to revised language of Bill 933, unused growth allocation would
include that growth allocation previously awarded by the towns in cases where the recipient has
not obtained “vested rights” in the growth allocation by actually commencing substantial

construction of improvements on the land pursuant to the development plan that was the subject
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of the application for growth allocation. The requirement of vested rights is obviously aimed at

the growth allocation awarded to the Strausburg property, being mentioned in the Bill and being

the only case in which growth allocation was awarded but unused at that time.

Based on the above facts, it cannot reasonably be said that the intent of the County
or the effects of Bill 933 will be to accommodate growth needs of the affected municipalities
based on: (1) the lack of communication by the County with the towns in drafting and
processing Bill 933; (2) the manner in with the County has both (a) withheld assistance to
St. Michaels in its time of need with Midland, and (b) worked behind the scene against the
direction in which St. Michaels is now moving with growth allocation for Midland; (3) the
total withdrawal of all reserved growth allocation from the towns, which requires the towns
to seek supplemental growth allocation from the County on a case-by-case basis; (4) the
failure of the supplemental growth allocation procedures of the County Program to require
that the County Council address town criteria and needs; (5) the purely discretionary
power given to the County Council in the supplemental growth allocation procedures of the
County Program; and (6) the ultimate control over planning and zoning within the towns
given to the County Council in the supplemental growth allocation procedures of the
County Program. Therefore, Bill No. 933 lacks a second essential requirement for

approval by this commission under the State critical area laws and regulations.

IL
ARGUMENT

A.
The Bill Is An Amendment That Fails To Meet The Statutory Standard

Natural Resources Article, Section 8-1809, Subsection (j), states:

)] The Commission shall approve programs and program
amendments that meet:
(1) The standards set forth in § 8-1808(b) (1) through (3) of
this subtitle; and
) The criteria adopted by the Commission under § 8-1808 of
this subtitle. [Emphasis added.]




Therefore, the reasonable implication of Section 8-1809 (j) is that an amendment to a local
program cannot be approved unless it meets such standards and criteria. Guardian Life Ins. Co.

of America v. Insurance Com'r of State of Md., 293 Md. 629, 446 A.2d 1140 (1982).

One requirement for approving the amendments effected by Bill 933, according to
Natural Resources Article, Section 8-1809, Subsection (j), is satisfying the standards set forth in
Natural Resources Article, Section 8-1808 (Program development, implementation and
approval), Subsection (b), which states, in part:

(b) A program shall consist of those elements which are necessary or

appropriate.
3) To establish land use policies for development in the Chesapeake
Bay Crtical Area . . . which accommodate growth and also

address the fact that, even if pollution is controlled, the number,
movement, and activities of persons in that area can create adverse
environmental impacts. [Emphasis added.)

As will be discussed subsequently in this Memorandum, the County lacks the power to lawfully

enact any planning, zoning or subdivision laws that would be effective within the Talbot towns
because those powers are granted by law to the municipalities by Maryland Code, Article 66B.
Further, the Bill would have the effect of taking away from the Talbot towns the power that they
now have to use the growth allocation that is presently reserved to them according to the County
Program. Presently, with respect to applications for unused reserved growth allocation involving
land that has been annexed to the town for more than five years, the dual approval process,
involving the County and the town in which the subject land is located, does not apply.
Therefore, because a recommendation for supplemental growth allocation would not need to be
sought from the County Planning Commission, and because a majority of the County Council
would not have to vote to award supplemental growth allocation, it is now easier to obtain
growth allocation within a town than it would be if the Bill is approved by the Commission.
Therefore, it cannot reasonably be said that the Bill would accommodate growth. On the
contrary, the Bill would make obtaining growth allocation, which is a requirement for growth in

the critical area, more difficult than it is now.
Another requirement for approving the amendments effected by Bill 933, according to
Natural Resources Article, Section 8-1809, Subsection (j), is satisfying the criteria adopted by

the Commission under Nat. Res. Art. § 8-1808. One such criterion is set forth in COMAR
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(“Code of Maryland Regulations™) 27.01.02.06 A (2), which requires that intensely developed
and limited development areas may be increased pursuant to a process “to accommodate the
growth needs of the municipalities” established by the County “in coordination with affected

municipalities”. (Emphasis added.)

The County Program, as proposed to be amended by the Bill, does not meet the
growth needs of the Town. Moreover, to this date the County has not made any inquiry of

the Town seeking to learn about its growth needs.

According to the way in which Bill 933 was developed by the County, without the
knowledge or input of the most affected towns, one cannot reasonably conclude that the terms of
the Bill were arrived at by any coordination by the County with the affected towns. See this
Memorandum Of Law, Section I (Factual Background). Suddenly changing a basic component
of the County Program, without consultation or input, thereby placing the towns under the
absolute control of the County, indicates the antithesis of “the cooperative endeavor between the
State and the local governments that is at the heart of the legislation,” described in 73 Opinions
of the Attorney General (1988) [Opinion No. 88-001]; and 72 Opinions of the Attorney General
(3), (3) (1987) [Opinion No. 87-016, at 5].

As discussed above, Nat. Res. Art, § 8-1801 (b) (2), strives for “local governments
establishing and implementing their programs in a consistent and uniform manner.” The
sudden changes in its program at this time, and the effects of those changes on the programs of

the Talbot towns, hardly promote consistency or uniformity among local programs.

Moreover, there 1s no evidence to indicate that the growth needs of the towns have been
addressed. On the contrary, after a costly five-year legal struggle by the Town with Midland, it
appears that the County only sprang into action by enacting the Bill after it appeared that the
Miles Point II application would be approved by the Town. The Bill had the effect of thwarting
approval of the Miles Point II application, which would have permitted environmentally
responsible growth within the Town. Similar to the history of the ‘Easton Village project,
recently approved by the County Council for 156 acres of supplemental growth allocation, the
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proposed Miles Point project has been universally been spoken of with disfavor in public by the
County Council. Therefore, one could reasonably conclude that the only thing that could cure
such a negative attitude about the proposed Miles Point project, and lead to the award of
supplemental growth allocation for that project by the County, would be a healthy dose of money
paid by the developer to the County. The amount of money paid to or for the County is not the
appropriate measure of what development projects are worthy of growth allocation within a

town.

The County has shown, by its actions and it inactions, that there has been no

coordination or cooperation by the County with the Towns in arriving at Bill 933.

An administrative agency is governed by the enabling statutes that created it.
Department of Economic and Employment Development v. Lilley, 106 Md.App. 744, 666 A.2d
921 (1995). Generally, an administrative agency is required to follow its own procedures or
regulations. Regulations validly prescribed by a government administrator are binding upon him
even when the administrative action is discretionary in nature. Pollock v. Patuxent Inst. Bd. of
Review, 374 Md. 463, 823 A.2d 626 (Md. 2003).

Since the Commission is controlled by Natural Resources Article, Title 8 (Waters),
Subtitle 18 (Chesapeake Bay Critical Area Protection Program), and is bound to follow the
regulations it has adopted, it is respectfully suggested that in its review of County Bill No. 933 it

is incumbent upon the Commission, in exercise of its oversight responsibilities, to investigate

and to determine whether, and to what extent, there has been, and will be, “implement[ed] . . . on
a cooperative basis between the . . . affected local governments”, “with local governments
establishing and implementing their programs in a consistent and uniform manner”, “in
coordination with affected municipalities”, resulting in the establishiment of] a process to
accommodate the growth needs of the municipalities.” The County has refused to engage in any
meaningful dialog with the Towns relating to Bill No. 933, and clearly, Bill No. 933 would add a
layer of criteria and a layer of administrators that are, based on the State laws, regulations and
oversight already put in place by the Legislature, unnecessary. In other words, according to the

Legislature, a municipality is quite capable, with the oversight of the Commission, of




establishing and administering its own program within its jurisdictional territory to accomplish

the goals of the Chesapeake Bay Critical Area Protection Program interference by the County.

Based on the failure of the Bill to satisfy the criteria for approval pursuant to Natural
Resources Article, Section 8-1809, Subsection (j), and based on the unnecessary and
counterproductive effect of the Bill on the purposes of the State Program, approval of the Bill
should be denied by the Commission. That should be the end of the matter, but in case it isn’t,

the Bill violates other State laws and policies.

B.
The Bill Illegally Takes Planning And Zoning Powers From The Towns

As discussed above in Section II, A, of this Memorandum, there are some powers within
municipalities, such as planning and zoning, that are granted exclusively to those municipalities.
The Maryland Constitution, Article XI-E (Municipal Corporations), § 3 (Power of home rule),
says:

Any such municipal corporation, now existing or hereafter created, shall
have the power and authority, (a) to amend or repeal an existing charter or local
laws relating to the incorporation, organization, government, or affairs of said
municipal corporation heretofore enacted by the General Assembly of Maryland,
and (b) to adopt a new charter, and to amend or repeal any charter adopted under
the provisions of this Article.

In Campbell v. Mayor and Aldermen of the City of Annapolis, 44 Md.App. 525, 532, 409 A.2d
1111 (1980), the court said: ‘

One of the objectives of home rule was to assure Maryland municipalities
the power of self-government. . . . The intent of Article XI-E was specifically to
grant Maryland municipalities the power to control their own local affairs, and

was designed to permit local legislation to be enacted solely by those directly
affected. . .. [Emphasis added.]

Maryland Code, Art. 23A (Municipal Corporations), Section 9 (Definitions), Subsection
(c), Part (1), states:

(1) A municipal corporation which is subject to the provisions of Article
XI-E of the Maryland Constitution may not amend its charter or exercise its
powers of annexation, incorporation or repeal of charter as to affect or impair in
any respect the powers relating to sanitation, including sewer, water and similar
facilities, and zoning, of the Washington Suburban Sanitary Commission or of the
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Maryland-National Capital Park and Planning Commission. Except that where
any area i1s annexed to a municipality authorized to have and having then a
planning and zoning authority, the municipality shall have exclusive jurisdiction
over planning and zoning and subdivision control within the area annexed,
provided nothing in this exception shall be construed or interpreted to grant
planning and zoning authority or subdivision control to a municipality not
authorized to exercise that authority at the time of such annexation; and further
provided, that no municipality annexing land may for a period of five years
Jollowing annexation, place that land in a zoning classification which permits a
land use substantially different from the use for the land specified in the
current and duly adopted master plan or plans or if there is no adopted or
approved master plan, the adopted or approved general plan or plans of the
county or agency having planning and zoning jurisdiction over the land prior to
its annexation without the express approval of the board of county
commissioners or county council of the county in which the municipality is
located. [Emphasis added.]

Therefore, it is clear that except during the initial five-year period after an annexation, as

provided in Maryland Code, Art. 23A, § 9 (c), a county has no planning or zoning

authority over land within a Maryland municipality.

Maryland Code, Art. 23A (Municipal Corporations), § 2 (Express Powers), states, in
pertinent part:

(a) The legislative body of every incorporated municipality in this
State, except Baltimore City, by whatever name known, shall have general power
to pass such ordinances not contrary to the Constitution of Maryland, public
general law, or, except as provided in § 2B of this article, public local law as they
may deem necessary in order to assure the good government of the
municipality, to protect and preserve the municipality's rights, property, and
privileges, to preserve peace and good order, to secure persons and property
from danger and destruction, and to protect the health, comfort and
convenience of the citizens of the municipality; but nothing in this article shall be
construed to authorize the legislative body of any incorporated municipality to
pass any ordinance which is inconsistent or in conflict with any ordinance, rule or
regulation passed, ordained or adopted by the Maryland-National Capital Park
and Planning Commission and the Washington Suburban Sanitary Commission,
and nothing in this article shall be taken or construed to affect, change, modify,
limit or restrict in any manner any of the corporate powers of the Mayor and City
Council of Baltimore which it now has or which hereafter may be granted to it.

(b) In addition to, but not in substitution of, the powers which have
been, or may hereafter be, granted to it, such legislative body also shall have the
Jollowing express ordinance-making powers:

(30) To provide reasonable zoning regulations . . . . [Emphasis
added. ]




Exclusive planning powers are granted to municipalities by Maryland Code, Art. 66B,
Section 3.01 (Grant of power), which states:

(a) A local jurisdiction may enact, adopt, amend, and execute a plan as
provided in this article and create by ordinance a planning commission
with the powers and duties set forth in this article.
(b) A municipal corporation may be included as part of a county plan under
this article if
(1) The legislative body of the municipal corporation, by a resolution
directed to the legislative body of the county in which the
municipal corporation is located, indicates the intention to
participate in the county plan; and

2) The legislative body of the county approves the resolution.
[Emphasis added.]

Article 66B, Section 1.00 (Definitions), includes the following definitions applicable to the

above statute;

® (D "Local legislative body" means the elected body of a political
subdivision.
2) "Local legislative body" includes:
@) A board of county commissioners;
(i1) A county council; or
(ii1) A governing body of a municipal corporation.
(g) "Local jurisdiction" means a county or municipal corporation and the
territory within which its powers may be exercised. [Emphasis added.]

Thus, a municipality is not included in a county comprehensive plan unless the governing body

of the municipality elects to do so.

Under State law, the zoning authority within municipal is granted exclusively to
municipalities by Maryland Code, Article 66B, Section 4.01 (Grant of powers; statement of
policy; construction of powers), which states:

(a) 1) It is the policy of this State that:

) The orderly development and use of land and structures
requires  comprehensive  regulation  through the
implementation of planning and zoning controls; and

(i)  Planning and zoning controls shall be implemented by
local government. [Emphasis added.)

Note that the term “local government” is not plural, indicating that planning and zoning within
the same jurisdiction cannot be controlled by more than one local government. Moreover, the

language of Article 66B, Section 1.00 (Definitions), indicates that the term “local government”
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means a county or a municipality, not a county and a municipality.

Maryland Code, Article 66B, Section 4.04 (Method of procedure) states, in part:

(@) A local legislative body shall provide for the manner in which its regulations and
restrictions and the boundaries of its districts shall be determined, established,
enforced, and periodically amended or repealed. [Emphasis added.]

Further, Article 66B, Section 4.05 (Amendment, repeal and reclassification), states, in pertinent
part:

(a) (1) Zoning regulations, restrictions, and boundaries may periodically be

amended or repealed.

2 (i) Where the purpose and effect of the proposed amendment is to change
the zoning classification, the local legislative body shall make findings of
fact.... [Emphasis added.)

These provisions of Article 66B clearly indicate that only one legislative body is intended to
control the zoning within a town, and the term “local legislative body” is defined to include the

legislative body for a town.

Any law contrary to the proposition that planning and zoning powers within a
municipality are within the exclusive control of such municipality is addressed in Article 66B,
Section 7.05 (Repeal of inconsistent laws), which states, in pertinent part, as follows:

Except as otherwise provided in this article, any law or ordinance that is
inconsistent with or contrary to the provisions of this article is repealed to the extent of
the inconsistency. [Emphasis added.)

A local government ordinance which conflicts with a public general law enacted by the
General Assembly is preempted and thus is invalid. See, e.g., Boulden v. Mayor, 311 Md. 411,
415-417, 535 A.2d 477, 479-480 (1988). A local ordinance is pre-empted by conflict when it
prohibits an activity which is intended to be permitted by state law, or permits an activity which
is intended to be prohibited by state law. Boulden v. Mayor, supra. By reason of the fact that in
St. Michaels and Oxford are practically surrounded by water, most of there is in the critical area.
The effect of Bill No. 933 would be to immediately remove all growth allocation reserve from
those towns. Therefore, as to all land of St. Michaels and Oxford in the critical area, Bill 933
would place the ultimate planning and zoning powers in the County Council. The County has

taken its authority to establish a local program under the Critical Area laws, and it has used that
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authority to craft Bill 933 in such a way that in conflicts with Article 66B. Not all local laws
establishing local programs conflict with Article 66B. Because Bill No. 933, as written creates a
conflict with Article 66B, and because it is a local ordinance, the bill is pre-empted by Article
66B. Moreover, even if it were not a local law, Article 66B, Section 7.05 settles all conflicts in
favor of Article 66B. The Court of Appeals has held that, in implementing its express powers,
the council of a charter home rule county is empowered to enact countywide legislation effective
in all municipal corporations within the county. Town of Forest Heights v. Frank, 291 Md. 331,
341-46, 435 A.2d 425 (1981). When the county has so acted, its legislation prevails over
conflicting municipal enactments, unless the General Assembly prescribes differently by public
general law. Town of Forest Heights v. Frank, supra at 350-51. In this instance, Article 66B,
Section 7.05, a public general law, clearly indicates that that the planning and zoning power

within their borders, granted to municipalities by Article 66B, prevails over other laws.

Given the fact that the County was not interested in seeking or listening to the concems
of the towns before enacting Bill 933, one could conclude that the Bill is more intended as a
vehicle for the County to grab planning and zoning powers from the Towns than to address
legitimate growth allocation concerns. That conclusion is reinforced by the second from the last
“whereas” clause of the Bill, which states:

WHEREAS, growth in and around the towns affects not only the particular town,
but also the County as a whole, and the County should, therefore, have some
ability to protect the County’s legitimate interests as they are affected by
development in the critical area, as contemplated by State law when it gave this
control to the counties under the Chesapeake Bay Critical Area Protection
Program, § 8-1801, et seq., Md. Ann. Code. . ..

There is nothing in the Chesapeake Bay Critical Area Protection Program of the Natural

Resources Article to indicate that growth allocation was intended by the Legislature to shift the
power of planning and zoning within the municipalities of the State from those muni¢ipalities to
the counties.

C.
Bill No. 933 Makes The Award Of Growth Allocation Within Towns More Difficult
Than The Award Of Growth Allocation OQutside Of Towns

The cntical area laws are not the only Maryland laws and State policies that promote

growth and development within municipalities. Article 66B indicates that in rural areas, such as
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Talbot County, growth should be directed to municipalities. In that regard Maryland Code,
Article 66B, Section 1.01 (Visions), states, in part:

In addition to the requirements of § 3.05(c) of this article, a commission
shall implement the following visions through the [comprehensive] plan
described in § 3.05 of this article:

3) In rural areas, growth is directed to existing population centers

and resource areas are protected.

[Emphasis added.)

The Smart Growth initiatives, adopted by the previous State administration, promoted the
idea that growth and development should occur in and around municipalities and villages to
make the construction and operation of infrastructure more economical and to preserve
agricultural and natural resources. The Talbot County Council adopted the Smart Growth
concepts in its recent decision approving supplementary growth allocation for the Easton Village

project. (Copy of the Talbot County Council’s Easton Village decision attached.)

The policy that growth and development should occur within or around established
municipalities and villages, on October 8, 2003, Governor Ehrlich issued Executive Order
2003.33, announcing the Maryland Priority Places Strategy, which Order states, in part:

A. Established. There shall be a Maryland Priority Places Strategy. The
Strategy shall be developed and implemented by the Maryland
Department of Planning.

B. Purpose. The Strategy shall be to identify specific State actions that will
be undertaken and definitive procedures that will be instituted to
accomplish the following objectives:

(1)  Achieve the established goals of State planning policy and local
comprehensive plans for development, economic growth,
community revitalization, and resource conservation;

(2)  Accomplish these diverse goals through mutually supportive
means; and

3) Promote fiscal responsibility of State government to achieve the
best “public return” on State investments in these goals.

C. The Maryland Priority Places Strategy shall be based on:

(D) The eight statewide visions [contained in Art. 66B, § 1.01
(Visions)] of State Planning Policy for Economic Growth,
Resource Protection and Planning established in the Economic
Growth, Resource Protection and Planning Act of 1992;

(2) The Priority Funding Areas Act of 1997 [codified in the Maryland
Code, State Finance And Procurement Art.,, Division I (State
Finance), Title 5 (State Planning), Subtitle 7b (Priority Funding
Areas)]; and
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3) Existing State and local planning requirements, comprehensive
plans, regulations, powers, and processes.

The Maryland Department of Planning shall implement the Maryland

Priority Places Strategy by developing initiatives to accomplish the

Sfollowing:

(1)  Ensure that State programs, regulations and procedures, and funds
are used strategically to achieve the goals of local comprehensive
plans and State planning policy and provide for the infrastructure
necessary to support planned growth;

Better enforce existing laws, regulations and procedures that are
designed to ensure mutually supportive public investments and
actions;

Streamline State regulations and procedures to make quality,
well designed growth easier to build inside Priority Funding
Areas;

Identify key plans and functions of State government that affect
growth and development and make appropriate changes to those
plans and functions to better support the goals of the Maryland
Priority Places Strategy;

%) Encourage resource protection and production outside of the
Priority Funding Areas for environmental protection, recreation,
tourism, forestry, and agricultural purposes; and

(6) Enhance existing brownfield cleanup and redevelopment, transit
oriented development, and community revitalization efforts.

[Emphasis added.]

County Bill No. 933 and the County Program are contrary to the above-referenced State

laws and policies because they immediately require weighing of evidence, interpretation of

criteria, and approval by two governmental bodies, making complication and/or denial more
likely. |

The best illustration of this point is the written decision of the Talbot County Council
approving supplemental growth allocation for the Easton Village project. Many of the criteria
addressed by the County Council are also required to be addressed by the Town Commissioners
of St. Michaels according to Town laws. It is conceivable that with regard to any such issue
involving a record containing the same facts, that there will be substantial evidence supporting
both sides of the same issue, and that the Town Commissioners could reach one conclusion while
the County Council reaches the opposite conclusion on the same issue. Such a situation would
create a legal quagmire if the owner of the affected land were to seek judicial review. In

addition, there are criteria imposed by the County Code that are not imposed by the Town, and
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which would not be an issue if not injected by the County into the supplementary growth
allocation process. This includes such issues as compatibility with the County comprehensive
plan. No other development within the Town of St. Michaels is required to meets such a
standard. Further, the compatibility of a proposed development with e){isting and proposed
development and land use in the surrounding area is not limited to areas within the Town. It
stands to reason that development within a municipality would be more dense than development
outside of the Town. Measuring the compatibility of development against County standards is
an unnecessary, and at best duplicitous, requirement that lends nothing to a process that is
intended to permit environmentally responsible development within municipalities. At worst,
Bill No. 933 establishes a process that is ripe for: (1) legally cumbersome, arbitrary and
capricious results; (2) treatment of property owners in violation of their due process and equal
protection rights; and (3) administration by decision-makers who are not elected or appointed by
the electorate of, or live within, the town in which the affected land is located. As it is in conflict
with Maryland Executive Order 2003.33, County Bill No. 933 should not be approved by the
Critical Area Commission For The Chesapeake And Atlantic Coastal Bays.

In short, the effects of Bill 933 are neither necessary nor appropriate to accommodate

growth within the Talbot towns. Moreover the Bill frustrates other Maryland laws and policies.

D.
- Programs Of A Town And The County Are Not Intended To Be Combined
Maryland Code, Natural Resources Article, Section 8-1808 (Program development,
implementation and approval), provides, in part:

(a) (1)  Ttis the intent of this subtitle that each local jurisdiction shall have
primary responsibility for developing and implementing a
program, subject to review and approval by the Commission.
[Emphasis added.] '

Maryland Code, Natural Resources Article, Section 8-1802 (Definitions; persons

covered), Subsection (a), Part (11), defines the term "local jurisdiction" as “a county, or a
municipal corporation with planning and zoning powers, in which any part of the Chesapeake

Bay Critical Area or the Atlantic Coastal Bays Critical Area, as defined in this subtitle, is

located.” [Emphasis added.] Note that the word ‘““or” does not have the same meaning as “and”.
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The language of Section 8-1802, Subsection (a), Part (11), is uncomplicated, in that it is refemN
to a local jurisdiction as either a county or a municipality, but not both a county and a )
municipality, relating to the application of development and implementation of a program

affecting the same area.

Maryland Code, Natural Resources Article, Section 8-1802 (Definitions; persons
covered), Subsection (a), Part (12) (i), defines the term "Program" to mean “the critical area
protection program of a local jurisdiction.” All municipal corporations within Talbot County
have planning and zoning powers. St. Michaels, Oxford and Easton each have their own critical
area protection program, as defined by Maryland Code, Natural Resources Arti(‘;le, Section 8-
1802 (Definitions; persons covered), Subsection (a), Part (12) (1).

Thus, the term “program” is intended to refer to the critical area protection program of a
county or a municipality; not a combined critical area protection program of more than one
jurisdiction. Moreover, when the program of a town or a county is approved by the Commission,
that program is reviewed, and is approved or fails, on its own; not in combination with the
program of another local jurisdiction. The County Program was reviewed and approved by the
Commission independently of the Talbot town programs. Each Talbot town program was
reviewed and approved by the Commission independently of the County Program. The language
of the Natural Resources Article, Title 8 (Waters), Subtitle 18 (Chesapeake Bay Critical Area

Protection Program), is clear that it does not contemplate the combination of local programs.

However, if local programs are intended to be implemented in combination, as is now
contemplated by Talbot County with the enactment of Bill 933, then it is incumbent upon the
Commission to review the County Program in conjunction with each town program, to determine
whether, when administered in combination, they are compatible with the goals and objectives of
the State critical area laws and regulations, and that they are not contrary to, or in conflict with,

each other and/or other State land use laws or policies.

E.
In Light Of Existing Town Programs, Bill No. 933 Is Unnecessary
And Therefore Violates Substantive Due Process
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Substantive due process, as applied in Maryland, requires that where a subordinate
agency of the State, such as a municipal corporation, acts directly in the exercise of the police
power, a limitation upon its right to exercise the power is that it must act impartially, that any
interference by it with the unrestricted use of private property must be reasonably necessary to
the public welfare, and consistent with the prohibitions of the Constitution" [Emphasis added.]
Mayor of Pocomoke City v. Standard Oil Co., 162 Md. 368, 376-77, 159 A. 902 (1932). The
validity of legislative and governmental acts imposing building and use restrictions upon real
property must be reasonably necessary for the adequate protection of the public welfare, safety,
health, comfort, or morals. Maryland courts employ a heightened level of scrutiny - something
over and above the "minimum rationality" test required under the federal constitution. Although
almost any zoning ordinance could be said to be rationally related to a legitimate governmental
interest, the "substantial relationship"” test is not so yielding. Levinson v. Montgomery County,
95 Md.App. 307, 319-21, 620 A.2d 961 (1993).

Talbot County, by Bill No. 933, proposes to establish a second layer of regulation and
administration over land within the critical area in municipalities, as if to say that the regulation
and administration established and carried on by the towns, pursuant to State law, is not
sufficient. Yet, there is nothing to indicate that the towns have failed to adequately establish and
implement their own programs. Therefore, the application of additional County standards and
discretion to land within towns is inappropriate and is not reasonably necessary. On the
contrary, if the County is only concerned that towns will “hoard” growth allocation, then all the
County needs do is establish a common bank of growth allocation that can be drawn upon by all
Talbot towns and the County, subject to the criteria of the local program under which the growth
allocation is being awarded. The function of the Commission is to act as an overseer. By
injecting itself into the growth allocation process involving the towns the County Council is in
effect saying that it has no confidence in the towns or in this Commission to follow the law and

exercise sound judgment.

F.
Bill No. 933 Was Enacted For Purposes Unrelated To The Critical Area Laws
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As a condition of the award of growth allocation for Easton Village the County Council
exacted from the developer an “offer” to pay $1+ million, or to perform work worth an
equivalent amount, for off-site improvements to Glebe Road. That exaction may lack the
essential nexus to the impacts of the Easton Village project upon the County, and/or that may
lack the roughly proportionality thereto, required by Dolan v. City of Tigard, 512 U.S. 374, 114
S.Ct. 2309, 129 L.Ed.2d 304 (1994); and by Nollan v. California Coastal Comm'n, 483 U.S. 825,
841, 107 S.Ct. 3141, 97 L.Ed.2d 677 (1987). See City of Annapolis v. Waterman, 357 Md. 484,
745 A.2d 1000 (2000). In any event, that exaction has no relationship to the criteria for the
award of growth allocation. Given the fact that Bill No. 933 reserves for the County Council the
discretion to deny any request for the award of supplementary growth allocation despite the fact
that all criteria therefore are met, Bill No. 933 lacks the reasonable necessity for the protection of
the public health, welfare and safety. Such unbridled discretion in the County Program leads to
the possibility that Bill No. 933 is intended as a vehicle for the County to make more exactions
similar to that in the case of Easton Village, which are unrelated to the purposes of the State

critical area laws.

There Is No Demonstrated NeedGl;‘or Bill No. 933 To Be Operative
Prior To Commission Approval Or To Require Exercising The Award

Bill 933 is worded such that it is intended to take effect 60 days after its passage by the
County council, and to negate any award of growth allocation awarded by a town and approved
by this Commission if no construction has begun pursuant to such award and approval of growth
allocation before the effective date of Bill no. 933. The Town urges that the award of growth
allocation by the Town for the Strausburg property is a valuable asset for the Town, and should
not hinge on the start of construction at any time other than as provided in the decision of the
town awarding growth allocation. Therefore, even if the Commission determines to approve Bill
No. 933, there is no demonstrated need for it to take effect before it is approved by the
Commission, or to in effect negate prior awards of growth allocation. Further, the requirement
of substantial construction to vest rights in an award of growth allocation will only promote
immediate construction when that may not necessarily be desirable in each case. Moreover, the

County has ignored the power of municipalities to contractually grant vested rights by means of
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a development rights and responsibilities agreement pursuant to the power granted by Maryland
Code, Art. 66B, § 13.01. '

HI.
CONCLUSION

For each of the reasons stated above, any one of which would be legally and factually
sufficient to do so, The Commissioners Of St. Michaels urge that the Critical Area Commission
For The Chesapeake And Atlantic Coastal Bays DISAPPROVE of Talbot County Bill No. 933 in
its entirety. Failing that, the Town urges that the effect of the amendments not be applied

retrospectively or requiring substantial construction to vest rights in the award of growth allocation.

Respectfully submitted,

)

/Michael Hickson
Banks, Nason & Hickson, P.A.

113 S. Baptist Street

P. O.Box 44

Salisbury, Maryland 21803-0044
Telephone: 410-546-4644

Attomey for:

The Commissioners of St. Michaels

Attachment: Talbot County Council decision approving supplemental growth allocation for
Easton Village project.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 24™ day of March, 2004, an exact a copy of the foregoing
MEMORANDUM OF LAW IN OPPOSITION TO COUNTY BILL NO. 933 was delivered to
the following:

Marianne D. Mason Michael L. Pullen

Assistant Attorney General Talbot County Attorney
For The Department Of Natural Resources
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David R. Thompson Christopher B. Kehoe
. Attorney for the Towns of Oxford and Trappe Attorney for the Town of Easton
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IN THE MATTER OF :  BEFORE THE
THE APPLICATION OF i TALBOT COUNTY COUNCIL
THE TOWN OF EASTON, AND

ELM STREET DEVELOPMENT, LC

BILL NO. 925

FINDINGS OF FACT

The Talbot County Council (“County Council”) held on December 9, 2003, a public
‘hearing on the application of the Town of Easton and Elm Street Development Company, LC
(the “Town” and “Applicant” respectively) for an award of growth allocation to the Town
of Easton to convert Lot No. 16 of the Ratcliffe Manor Planned Unit Develcpment, (the
“Subject Property” or the “Property”) from Resource Conservation Area (RCA) to Limited-
Development Area (LDA) and Intense Development Area (IDA) in order to construct thereon'
a planned unit development to be know as “Easton Village.” The Applicant is the contract

purchaser of the Property and the developer of the Easton Village development (the
“Development™)

Procedural History

The Subject Property is a 357+ acre parcel of land located on the south side of St.
Michael’s Road and on the west bank of the Tred Avon River in the Town of Easton,
described as a portion of Parcels 58 and 126 on Talbot County Tax Map Number 34. The
Subject Property is more particularly shown on a plat entitled “Ratcliffe Subdivision PUD,”
dated May 19, 1999 as revised May 25, 1999, prepared by Stagg Design, Inc. (the “Ratcliffe’
PUD”). The specifics of the proposed development are set out on a series of four drawings'
which are collectively referred to as the “Development Plans.” The Ratcliffe PUD platand
Development Plans are part of the record.

1

The drawings are titled: “SITE ANALYSIS EASTON VILLAGE ON THE TRED AVON"; “PUD DEVELOPMENT
PLANEASTON VILLAGE ON THE TRED AVON"; “PHASING PLAN EASTON VILLAGE ON THE TRED AVON” and
“"GROWTH ALLOCATION PLAN EASTON VILLAGE ON THE TRED AVON.” All are dated May 9, 2003 and all
were prepared by Lane Engineering, Inc. : ‘




In 2001, the Applicant filed an application to amend Ordinance No. 410. In that
application, the Applicant proposed to construct 340 dwelling units on Lot No. 16. The
application generated a great deal of public concern and the application was denied by the
Town Council for the Town of Easton (the “Town Council™) in written Findings of Fact
dated June 3,2002. While the Town Council unanimously agreed that the Applicant had met
the minimum criteria necessary to warrant approval, it nonetheless determined that granting
the application was not in the best interests of the Town and its citizens at the time.
Therefore the County Council never had to reach a decision on whether to grant Chesapeake
Bay Critical Area Growth Allocation to the Town for use at Easton Village.

Following denial by the Town Council, the Applicant conducted a series of meetings
with public interest groups, concerned citizens and public officials to make its proposal more
acceptable to Town and County officials and the public. Once that process was completed,
the Applicant filed a second application. There are several differences between the two
applications including a reduction in the number of proposed units, better facilities for public

access to the water, and a more comprehensive approach to providing affordable housing
both within and outside of Easton Village.

On August 11, 2003 the Town and County Council held a public hearing to take
public comment on the Easton Village development. At that public hearing, the Applicant’s
case was presented by its attorney, Joseph A. Stevens, Esquire. As part of his presentation,
Mr: Stevens incorporated by reference the record developed as part of the February, 2002
application (the original application). At its regularly scheduled meeting on August 18,
2003, the Town Council developed a consensus concerning the applications and on October

59,2003 Town Ordinance 461 became effective granting PUD and growth allocation approval
_to Easton Village.

The final step in the process is for the Talbot County Council to award 156 acres of
supplemental growth allocation to the Town in accordance with Talbot County Code §190-
109 D.(9Xd) to be used for the Easton Village development. Specifically, §190-109 D.(2)
provides criteria for the County Council to consider and evaluate when awarding growth
allocation, and §190-109 D. (9)(d)[3] provides that the Council shall evaluate the application
in accordance with § 190-109 D.(4). The County Council has considered the record in this
matter (such record being all the information submitted to both the Town and the County by
the Applicant and the public through the various review processes and at the public hearings
held on December 9, 2003, August 11, 2003 and February 12, 2002) and as a result of its
. evaluation of said evidence and information, makes the following findings:




§190-1 09D.(4)(b)[1] Consistency with the purposes and intent of the
Comprehensive Plan.

Because Easton Village is 1ocated within the incorporated Town of Easton and,
as such, is within a designated County and Town growth area, the request for growth
allocation is consistent with the Talbot County Comprehensive Plan as demonstrated by the
following excerpts from the plan: '

Page 4-2, Land Use Policy: “The majority of future development (residential,
commercial and industrial) within the County should be concentrated in suitable
areas. Such areas include locations in and adjacent to existing towns and village
centers where adequate public facilities and services exist or can be more cost-
e]j%ctrvely provided to support development.”

Page 4-4: "The incorporated towns are logical locations for future residential,
commercial, and industrial growth and development. Growth in the incorporated
towns will prevent the outward spraw! of development and keep new growth within
existing centers where adequate public facilities and services such as sewer, water,
schools, government offices, police and fire protection, etc. can de efficiently
provided. In addition, the impact upon the county road system will be minimized

insofar as residents will be located physically close to the jobs, businesses and
services they require. "

Page 4-5: Land Use Map: The site is located within the incorporated Town of Easton
and should be designated as “Incorporated Town” on the County’s Land Use Plan.

Page 4-13: "“The basic intent of the Land Use Plan is to channel most of the County’s
Suture residential, commercial and industrial growth into and around existing
development centers and to conserve open space within rural areas of the County.”

Easton Village is located near the intersection of two traffic arterials serving
Talbot County (MD RT. 33 and MD RT. 322). Proposed off-site traffic improvements, as
described in more detail in the conditions set out in the Town’s Findings of Fact which are
incorporated in Town Ordinance No. 461, are to be furided and/or constructed by the

developer. These allow the development to comply with the following excerpts from the
Comprehensive Plan:

Page 5-2, Transportation Policy; “The County should not permit development that
would create a traffic or safety hazard on roads serving the development unless the

developer agrees to make or fund necessary improvements to the cff-site access
roadway.”




Page 5-3, Transportation Policy: “Strip forms of development should be discouraged.
Access onto major public roads should be reduced whenever possible. ”

Page 5-7, Transportation Plan: The sire is accessed by a “‘Minor Arterial” which is
immediately adjacent to a “Principal Arterial.”

Easton Village will dedicate a six (6) acre waterfront/water access park and
pavilion with off-street parking to the Town. A proposed waterfront trail along the
waterfront will be connected to a proposed trail following the abandoned rail right-of-way
and will be connected to the Easton Point area via proposed construction of a pedestrian
bridge. These proposed improvements allow the development to comply with the following
excerpts from the Comprehensive Plan:

Page 10-2, Parks and Recreation Policy: “Zhe County should continue to retain,
maintain, and enhance access to public waters for County recreational boaters,
outdoorsman, picnickers and swimmers.” :

Page 10-2, Parks and Recreation Policy: “The County should further develop the

existing system of bicycle trails in areas where this activity wiil not create
automobile/bicycle hazards.”

Page 10-2, Parks and Recreation Policy: “The County should explore the feasibility
of developing public and private greenways and open space linear parks in areas of

the County where this will not create conflicts with private property rights and
privacy.” :

Easton Village is an environmentally-sensitive development; however, as
proposed, the Easton Village complies with all environmental protection policies outlined
in the Comprehensive Plan, including the following Comprehensive Plan excerpts:

Page 8-1: “Environmental deterioration does not have to be an inevitable
consequence of growth and development. The construction of new homes, businesses,
industries, schools and roads necessary to accommodate growth can occur without
unduly threatening the County’s environmental quality if steps are taken to ensure
that new development is designed and built in an environmentally-sensitive manner. "

Page 8-14 through 8-22: Numerous Goals, Policies and Implementation
Recommendations for Natural Resource Conservation and Sensitive Areas Protection
are included in this section of the Plan. These goals, policies and reccmmendations
are largely reflective of the Talbot County Zoning Ordinance Critical Area Growth




Allocation Standards (19-14 (c) (IV) (b) discussed above.

Page 8-23: “The intent of the County environmental protection measures is not o
stop growth and development, but rather 1o ensure the compatibility of development
with the continued productivity and value of environmentally sensitive areas. !

§190-109D.(4)(b)[2] Compatibility with existing and proposed development
and land use in the swrounding area.

, Easton Village is located within the western perimeter of the Town of Easton
boundary. .

The portion of the Dudrow propexty to the porth, across St. Michaels Road, is
within Town limits and is zoned Limited Commercial. The property is currently in
agricultural use. A master-planned PUD is anticipated for this property.

. The property to the east, across the Tred Avon River, is a mix of
unincorporated residential and industrial uses. Easton Point is an industrial zxea with fuel
docks and tanks, an asphalt plant, commercial matina and public landing. This area has a
Critical Area designation of Intensely Developed Area (IDA). Residential communities to

the east include West Glenwood neighborhood (LDA), Easton Club PUD (IDA) and
Woodland Farms subdivision (LDA). "

The incorporated property to the south is part of the Ratcliffe Farm PUD
containing 15 waterfront lots and has a Critical Area designation of RCA.

The unincorporated property to the west is zoned TR and RAC. The property
is currently a mix of woodland and agricultural uses. A portion of the Lee Haven Farm

adjacent to Easton Village is designated as “Development Area” in the County’s
Comprehensive Plan. :

Easton Village is surrounded by a diverse mix of improved and unimproved
land uses. The proposed PUD would not be incompatible with these uses. The Traditional
Neighborhood Design of the PUD is characteristic of older residential neighborhoods found
in Easton, St. Michaels and Oxford. More importantly, the design and density of Easton

Village is very compatible with the traditional residential neighborhoods located within the
Town of Easton.




€190-109D.(4)(B)[3] Availability of Public Facilities.

The proposed development is located within the incorporated Town of Easton.
All Town utilities and services are readily available to the site. Utilities will be extended to
the site at the developer’s expense. Town sewer will be provided as capacity is available in
accordance with Town sewer allocation ;Ipoli(‘.ics.

§190-109D.(4)(b)[4] The qﬁ'ects onpresent and future transportation patterns.

The nearby intersection of_ Rt. 322 (Easton Parkway) and Rt. 33 (St. Michaels
Road) is currently operating at a “B”|level of service. The Maryland State Highway
Administration (MDSHA) requires improvements to an intersection only if the intersection,
taking into account traffic from the proposed development, falls belowa “D” level of service.
Traffic studies prepared by Traffic Concepts and reviewed by Talbot County, the Town of
Easton, Town consultants and MDSHA show that at full build out of Easton Village, this
intersection does not fall below a “D” level of service. Nonetheless, the Town of Easton and
the County will require, and the developer has committed to, funding and building the
necessary intersection improvements to maintain or even improve the current level of
service. The Council incorporates herein by reference the specific conditions for approval

related to traffic impacts which are set forth in the Town’s Findings of Fact as incorporated
in Town Ordinance No. 461.

$190-109D.(4)(b)[5] The effect of population change within the immediate

Easton Village will be built-out over a period of years in response to market
demand for housing in the Easton area. The Town of Easton is the primary designated
growth area for Talbot County. Town, County and State smart growth plans all encourage
future residential development and population growth to occur within designated growth

areas as opposed to scattered lower-density residential development throughout the rural
areas of the County.

As the residential, commercial, institutional and governmental aub of Talbot
County, the Town of Easton is well-positioned to accommodate a population increase. In

fact, both the Town and County Comprehensive Plans contemplate an increase in population
in and around the Town of Easton.

§190-109D.(4)(b)[6] The past, present, and anticipatedneed for future growth
of the County as a whole.

New housing demand in Easton and Talbot County is currently strong,




Recently approved residential subdivisions in a wide variety of price ranges are all
experiencing strong sales as a result of high demand.

§190-109D.(4)(b)[7] The location, nature, and timing of the proposed growth
allocation in relation to the public interest in ordered, eﬂ‘ cient and productive development
and land use.

Easton Village is located within the incorporated Town of Easton. The
decision that this property would be developed at town-scale densities was made in 1998
when the property was annexed. The use of growth allocation to allow this property to be
developed in an environmentally friendly manner at town-scale densities is consistent with
previous Town growth management decisions. Use of growth allocation for development

within existing Towns is encouraged by State and County Critical Area and srnart growth
pohcles and regulanons

Both the. Town of Easton Planning Commission and Talbot County Planning
Commission have recommended approval of growth allocation for Easton Village.

§190-109D.(4)(b){8] The protection of the public health, safety und welfare.

The development of Easton Vilfage will not adversely affect the hzalth, safety
and welfare of the public for the following reasons:

The development is consistent with the Town and County Comprehensive Plans.
Proposed road improvements will enhance public safety on adjacent roadways. .

The proposed development design protects environmentally sensitive areas and
improves water quality in adjacent waterways.

The quality of development design will improve land values
All necessary infrastructure improvements will be paid for by the developer.
Lands will be dedicated for public use.

The Council has also considered criteria found in § 190-109 B.(6) of the Talbot
County Code, and makes the following findings of fact:

§190-109 D.(2)(a) Create Lots or Parcels that maximize the opportunities for
cluster development that protects habitat and agricultural resources;

The Development is proposed to occur on 34.4% or 70.6 acres of the site's 205

acres. The remaining 65.6 percent or 134.2 acres of open space is designed to protect the
unique environmental features of the site.




§190-109 D.(2)(b) Locate structures $O as to minimize impact on habitat
protection areas and agricultural arveas; _

The site is designed with a total of 579 acres of 100 — 300 foot shoreline
buffers. Delmarva Fox Squirrel habitat areas on the site are also preserved. The
development site is located within the Town of Easton and is not identified as an agricultural

preservation area by the County. The development plan contains an open space/pastoral area
along the St. Michaels Road frontage.

§190-109 D.(2)(c) Provide a minimally disturbed buffer along the shoreline;

A contiguous shoreline development buffer of 57.9 acres is proposed. The
buffer varies in width from 100 to 300 feet. Approximately 4,300 feet of shoreline has a300
foot buffer and 2,000 feet has a minimum 100 foot buffer. Areas of the designated buffer
currently in agricultural use will be reforested. No waterfront lots are proposed. A
maximum 30 slip small-boat community pier is proposed vs. a proliferation. of numerous
private piers as exist in many of the County’s waterfront subdivisions.

§1 90—] 09 D.(2)(d) Minimize soil erosion and runoff;

Prior to construction, a Sediment and Erosion Control Plan will be approved
by Talbot County Soil Conservation District and enforced by the Maryland Department of
Environment during construction.

§190-109 D.(2)(e) Maximize protection of eroding shorelines

‘Shoreline stabilization measures, including stone revetment and marsh creation
techniques will be used to restore eroding shoreline areas.

§190-109 D.(2)(f) Have a minimal impact or cause an improvement to
stormwater, floodplain and stream characteristics; '

A Water Quality Management Plan will utilize innovative best management
practices (BMPs) which will be designed in accordance with new Town and State stormwater
management regulations. Filtration-type BMPs to be used to reduce nutrient loadings from
pre-development levels. 100 foot forested busffers are proposed around all tributary streams.
. No non-water dependent development is proposed within the 100 year floodplain. ‘




§190-109 D.(2)(g) Minimize impacts on non-tidal wetlands;

The plan proposes no permanent disturbance to non-tidal wetlands and
associated buffers. '

§190-109 D.(2)(h) Maximize protection of plant and wildlife habitats,
particularly for threatened endangered species, plant and wildlife common to the
Chesapeake Bay Region, and anadromous fish propagation and waters.

The developer is working with U.S. Fish and Wildlife and Maryland
Department of Natural Resources to develop a Delmarva Fox Squirrel Habitat Protection
Plan that will protect and enhance habjitat. The proposed development has been redesigned
to minimize development impact in wooded areas and adjacent fields, to create new forested
wildlife corridors on the site, and to provide for off-site habitat creation and protaction areas.
Timing of construction and location of the proposed community pier will avoid impacts to
submerged aquatic vegetation (SAVs) and anadromous fish spawning habitat.

|

§190-109 D.(2)(i) Maximize protection of forests.

Forest clearing for this development has been minimized to less than one acre.
Proposed forest clearing within the Critical Area will be approximately 0.6 acres. Forest
areas to be retained/protected totals bpproximatzly 31.7 acres within the Critical area. No
forest clearing is proposed within proposed shoreline development buffers. Qutsijde of the
Critical Area forest clearing is 0.2 acres with 11.3 acres of existing forests protected.

In addition to the findings stated herein, the Talbot County Council
incorporates by reference those findings of the Town Council set forth in the Findings of Fact
incorporated as Exhibit B in the Town’s Ordinance No. 461.

Summary of Findings

Easton Village is an environmentally sensitive residential development located within
the Incorporated Town of Easton. The proposed development is consistent with the Town
and County Comprehensive Plans and State of Maryland “Smart Growth” initiatives. The
development complies with all Town, County and State Critical Area Growth Allocation
policies and regulations. The award of Growth Allocation to allow for traditional

neighborhood development of this site is a rational and logical next step following the 1998
annexation of the property.




Easton Village is precisely the type of development intended for the utilization of
Critical Area Growth Allocation.. The Maryland State Legislature and Taibot County
specifically included Growth Allocation provisions in the Critical Area law to provide for
future development within the Critical area that is consistent with local growth management
plans and environmental protection regulations. Use of growth eallocation for
environmentally sensitive development within existing towns where adecuate public

. facilities are available is a prime example of State, County and Town “Smart Growth”
objectives. ' '

WHEREFORE, the Talbot County Council finds that the proposed Development
‘satisfies the foregoing criteria and is otherwise in the public interest such that the Council,
in the exercise of its legislative discretion in accordance with the provision of Talbot County

Code § 190-109 D.(4)(d), hereby grants the application subject to the Conditions of Approval
(June 12, 2003) in Town Ordinance No. 461.

VOTING TO GRANT THE APPLICATION:

SAClients\Elm.8t:02-Glenwood Farm\findingscounty111303.wpd
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A BILL TO AWARD 156 ACRES OF SUPPLEMENTAL GROWTH ALLLOCATION TO
THE TOWN OF EASTON AND TO IMPOSE CERTAIN CONDITIONS, RESTRICT-
1ONS, AND LIMITATIONS ON ITS USE.

WHEREAS, Talbot County Code § 190-109 D. (9) (d) provides that upon request for
supplemental growth sllocation by any municipal corporation within ‘the County, the
County Council may transfer growth allocation to the municipal corporation and may
impose such conditions, restrictions, and limitations upon the use of any such
supplemerital growth allocation, if any, as the Council may consider appropriate; and,

WHEREAS, the Town of Easton has requested an award of supplemental growth
allocation to increase the acreage reserved to the Town of Easton from 155 vo 311 acres,

which will decrease the evailable acreage temaining to the County from 217 to 161 acxes;
and, . . .

WHEREAS, the Town of Easton has conditionally approved a PUD application
and an application for growth allocation by Elm Street Development Company, LC to

utilize 156 acres of growth allocation for a project located within the Town of Easton
south of Md. Rt. 33; and,

. WHEREAS, Talbot County Code § 190-109 D. (9) (d) (3] provides that the
Council shall evaluate the application in accordance with § 190-109 D. (4), which
provides that, after receiving the recommendation of the Planning Officer and Planning
Commission and before approval or denial, the Council shall introduce a bill and hold a

public hearing in order that interested parties and ¢citizens shalf have an opporamity to be
heard; and, : ' :

WHEREAS, the Council has received the recommendstions of the Planning
Officer and Planning Commission regarding this application. ‘

NOW, THEREFORE, in compliance with the requirement of Talbot County Code
§ 190-109 D. (4), the following bill is hereby mtroduced:

SECTION ONE: BE IT ENACTED BY THE COUNTY COUNCIL OF .‘TALBOT
COUNTY, MARYLAND, that: '

1. Award. Subject to the following conditions, restrictions, ard limitations, Talbot
County hereby awards 156 acres of supplemental growth allocation to the Town of Eeston. .

2. Conditions, restrictions, and limitations. This award of growth allocation is
subiect to tae following conditions, restrictions, and limirations:




2. Use. The growth allgcation shall be used excluswely for the project
approved by the Town of Easton by Ordinance No. 461, effective October 9, 2003 (the
‘Pm;ect") '

b. Contingencies. Easton Town Ordh:ancc No. 46]1 incorporated
Daevelopment Plans for the Project as Exhibit “A”, and Findings of Fact as Exhibit “B”. This
award shall be contingent upon full compliance by Elm Strect Development, LC, its successors
and assigns, with the Development Plans, all requirements set forth in the Findings of Fact, and
~ each of the “Conditions of Approvel® attached as Exhibit “A” to the Town of Easton's Findings
of Fact.

c. Criteria. Talbot County Code § 196-109 D. (4) (b) provides that the
Council may consider the following criteria in deciding whether to approve or disapprove an
application for growth allocation, in additfon to the specific requirements and purposes set forth -
clsewhere in Chapter 190, Zoning, ofthn Talbot County Code:

1] Consistency with the purposes and intant of the Talbot County
Comyprehensive Plan;

{2] Compatibitity with existing and proposed dcvelopment and land use.
in the surrounding area;

[3]  Avallability of public facilities;

‘(4]  The effects an present and fitture transportation patterns;
fS] The effect of populaﬁon change within the immediate area;

[6]  The past, present, and anticipated need for future growth of the
county as a whole; '

[7)  The location, nature, and timing of the proposed growth allocation
in relation to the public interest in ordered efficient, and productive
development and land use;

(8]  The protection of the public health, safety and welfare,

d. Factual findings and approval This award of supplemental .growth
allocation is specifically conditioned upon the Council’s review of information provided with
regard to the forgoing criterla, and upon the Council’s determination and adoption of written
findings of fact that the Project, either as proposed or modified to mitigate impacts from the
proposed development, satisfies the criteria and is otherwise in the public interest
Nothhstandmg eny finding that the Project satisfies these criteria, the Council may nevertheless
exercise its legislative discretion t0 deny the application in accordance with the provunons of
Talbot County Code § 190-109D. (4) (c). - ,
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adoption of a bill for that purpose.

e. Intersection mprovemenu Rt. 322 - Rt. 33. This award of supplemcntai

- growth -allocation is specifically conditioned upon the County’s review and approval of the

proposed improvements to the Rt 322--Rt. 33 intersection, including the applicant’s
proportional share of the costs for those impravements, and security for and tirzing of payment.

f. Two year limit. 1f the Project does not obtain final subdivision recordation
or final site plan approval, es appropriate, within two years of approval by the Critical Area -
Commission, this supplemental award of growth allocation may revert to the County, upon
recommendation of the Planning Officer and approval by the County Council in accordance with
the provisions of Talbot County Code § 190-109 D. (7) (b). Upon receipt of a written reqoest by
the property owner of the applicant, 2 time extension may be granted to the two-year period,
upon a recommendation by the Plarming Officer and approval by the County Council in

~ accordance with Talbot County Code § 190~109 D (7) (c).

g8 Project amendments. - Any amendment to the Project shall be subject to
County Council review and approval for a period of five years following the date of initial
approval in accordance with Talbot County Code § 190-109 D. (9) (d) [4].-

'3, Reservatlon. The Town of Easton annexed the subject property in 1999. Pursuant to

Art. 23A § 9 (c) (1), Md. Ann. Code, no municipality annexing land may fer a period of five
years following annexation, place that land in a zoning classification which permits a land use
substantiaily diffexent from the use specified in the County master plan extant prior to annexation
without the express approval of the County Council. Approval of this ordinancs shall not operate
to limit the Council’s precogative under that State law in the event the Project is materially
changed hereafter. : ' ;

4. Non-performance or breach. In the event of non-performance or breach .of: (a) any
condition, restriction, or limitation imposed in connection with the award of this supplemental
growth allocation, or (b) any agreement executed by Elm Street Development LC, its successors
or assigns, with Talbot County, Talbot County may, in its discretion, amend, repeal, rescind,
suspend, annul or revoke this supplemental award of growth allocation by introduction and

SECTION TWO: BE IT FURTEER ENACTED, that this ordinance shall take effect sixty
(60} days from the date of its passage. ‘




PUBLIC HEARING

Having been posted and Notice of time and blace of hearing and Title of Bill No.
: having bct;n published, a public hearing wag held on

BY THE COUNCIL

Read the third time.
ENACTED

By Order

Harrington -
Fogter-
Spence -
Carrol] -

]
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Exhibit “A”

A BILL TO AWARD 156 ACRES OF SUPPLEMENTAL GROWTH ALLOCATION TO
THE TOWN OF EASTON AND TO IMPOSE CERTAIN CONDITIONS, RESTRICT-
IONS, AND LIMITATIONS ON ITS USE. :

Bill No.
Date of Introduction: November 18, 2003

Conditions A

Approval of the request for growth allocation is contingent upon performence of the

- following conditions in coonection with the Project, and performance of the promises,
representations, and undertakings set forth below voluntarily assumed by the Developer in

connection with mitigation of the impacts from the project. _

As used in these copditions, the term “Developer” refers to Elm Street Development
Company, LC, and includes any successors, aszigns, Or subsequent purchasers of the Project or
development rights and obligations related to the Project. Time is of the essence in connection
with Developer's performance. Developer agrees to fully perform the following conditions in a

timely manner to the satisfaction of the Couney: . '

1. Mitigation of off-site impacts to County roads. The Developer shall pay to the
County of the sum of $1,500,000 to mitigate the effects of off-site impacts to County roads, The
Developer shall make payment of $750,000 before issuance of the first building permit for the
Project. Payment of the balance of $750,000 shall be in equal annual lnstallments of $150,000
per year, due in full, without set-off, on each anniversary of the first payment for the ensuing 5
years. Devaloper shall be given a credit against (1) any building excise tax adopted by the
County, and (2) any development impact fee imposed by the County. In the event the County.
adopts a building excise tax, and/or 2 development impact fee that result in an assessment greater
than 56,000 per dwelling or building unit, Developer shall pay the diffarence ana per unit basis

svent shall Develdpet be extitled to any refund, under any circumstance, for any amormt paid in
accordance with these conditions, nor excused from past or futwre performance based on. the
County’s action with respect to imposition of building excise taxes or development impact fees,

2. Construction of intersection Improvements to Md. Rt 322 and 33, Developer shall
construct, at its expense, intersection improvements to Md. Rt. 322 ~ 33, These improvements
shall be constructed in aceordance with Exhibit “A-17, which is incorporated by refarence, These
improvements shall be constructed in accordance with a construction schedule attached ag
Exhibit “A-2", which is incorporated by reference. Developer shall post & sursty bond in an
amount determined by the County equal to 110% of the amount projected to be sufficient to fund
coustruction of the proposed improvaments. The County shall be designated ss a third-party
beneficiary of the sursty bond, with the ability to cause or require forfeiture of the bond in the

1
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event of Developer's nor-performance or breach. Develaper's failure to diligently pursue
permitting or to complate construction in accordance with the milestones ser forth on Exhibit “A-
2", in the absence of circumstances which, as determined by the County, are beyond the control
of the Developer and are such as to justify the delay, shall authorize th¢ County to exercise its
rights with respect to the surety bond. Construction of the intersection improvements shall be
completed, in any event, prior to issuance of the 50% building permit for the Project.

3. Road frontage improvements. Developer shall construct, ez its expense, road’
frontage improvements along the frontage of Md. Rt, 33 25 shown on Exhibit “A-3" which is
incorporated by reference. These improvements shall be constructed prior to the issnance of the
first occupancy permit. o . : '

4, Conditions by the Town of Easton. Developer shall comply with the “Conditions
of Approval” (June 13, 2002) listed on Exhibit “A” 1o Findinps of Fact for Elm Streee, 1.C
adopted by the Town of Easton in connection with Ordinance 461, which are hereby adopted as -
part of the conditions on which this award of growth allocation is based.

5. Supplemental and additional documents. At the County*s reques:, Developer shall
prepare and execute such additional documents, in a form satisfactory to the County, which may,
at the County’s option, be recordable among the land records of Talbot County, Maryland, and
which are, in the opinion of the County, sufficient to memoriglizs these terms apid conditions.

6. . Amendment to Comprehenstve Watsr & Sewer Plan, Developer has voluntarily
agreed to the foregoing tarms and conditions with the expectation that the Projedt will proceed as
planoed without delays caused by water and sewer classifications under the Talbot County
Comprehensive Water & Sewer Plan that will prevent construction and hook-ups to the Easton
Wastewater ' Treatment Plant when capacity becomes available, as certified by the Easton
Utilities Commission and/or Town Engineer, under tha existing allocation policy, whether under
the existing or the proposed new Easton Wastewater Treatment Plant. The County is not binding
itself to future action on any application to amend the Comprehcusive Water & Sewer Plan, but
recognizes that if, due to any action or Inaction on the County’s part regarding amendment of the
Comprehensive Water & Sewer Plan, the Project is delayed by a water and sewer classification
providing for other than immediate access to available water and sewer capacity from the Easton.
‘Wastewater Treatment Plant under the existing allocation policy, then Developer’s obligations to
construct the road frontage improvements, intersection improvements, and payment of the
balance due on any unpaid installment under Paragraph 1, shall be excused until such time as the
Comprehensive Water & Sewer Plan is amended to provide immediate access. This subsecdon
shall not be construed to apply t excuse Developer’s performance for any delays caused by lack
of existing or future wastewater treatment capacity, delays connected with permitting or
construetion of the new Easton Wastewater Treatment Plant, lack of ellocation under the existing
or any changed allocation policy, lack of infrastructure for the collection wnd/or pumping
Systems, or any other cause whatsoever excapt the County's decision to not classify the subject
property under the County’s Comprehensive Water & Sewer Plant for a classification maldng it
eligible for immediate sewer and water service that is otherwise immediately availsble and that
directly results in a delay to the Project. Developer agrees to cause any such request for
amendment of the Comprehensive Water & Sewer Plan to be submitted in a timely fashion in




due form, with appropriate and sufficient inform

the Council without causing any
eliminates any excused performance

rmoation and supporting data to permit approval by
delay to the Project. Failure by the Developer to do so
on the Developer’s part by reason of this paragraph.
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Commissioners of Trappe Commissioners of Denteﬁmm\_ AREA LU
4011 Powell Avenue 13 N. 3 Street
P.O Box 162 Denton, MD 21629

Trappe, MD 21673

Dear Commissioners, Secretary Scott, and Assistant Secretary Rimrodt:

All of you have recently received a copy of a letter from Michael Pullen, the attorney for the
Talbot County Council, which was addressed to Maryland Department of Planning leadership

In my 30 years of law practice as a municipal lawyer, I have never before seen such a letter
While Mr. Pullen and I have had a number of land use cases in the appellate courts over the last
several years, all of which were resolved in favor of my clients, [ am aware of nothing that justifies the
apparent personal animosity in his recent letter. [ am sorry that you have had to suffer the receipt of
such a communication.

Most of Mr. Pullen’s points are just plain irrelevant and inaccurate. There is, however, a
theme in Mr. Pullen’s letter which deserves a response.

My law firm is counsel for four municipalities. We are advocates for laws and policies that
recognize the rights of those municipalities and their citizens. On behalf of our clients, we are
opposed to laws which invade the prerogatives of the municipalities, and which impose additional
burdens on municipal citizens. We pay attention to legislative and administrative trends which may
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create future problems for the towns of the Eastern Shore and their residents. And it is true that
together with the attorney for the Town of St. Michaels, and the attorney for the Town of Easton, we
are concerned about the policy implications, as they affect Eastern Shore towns, of recent actions by
the Talbot County Council. We have alerted the elected leadership of Oxford, Trappe, Denton, and
Preston to those issues, which transcend county boundaries, and we have encouraged the towns to be
pro-active, and to involve the state agencies with planning jurisdiction to address those issues to help
avoid any need for future judicial intervention.

What are those issues? They are growth management issues, which need to be understood by
all involved in the task of controlling and influencing the location of future growth.

Talbot County Legislative Bill 933 is one of several efforts by the Talbot County Council to
assert County Council control over municipal growth. It was conceived and enacted with absolutely
no dialogue with the affected municipalities. It ignores smart growth principles and priority funding
policies. It was created in direct response to a pending annexation in the Town of St. Michaels. Bill
933 violates established laws and principles, by attempting to give the county government the right to
establish permanent land use control within town boundaries. It seeks to repeal the express
recognition in the current Talbot County zoning ordinance of the annexation relationships between
town governments and the County Council that are a matter of state law. Bill 933 follows an earlier
county legislative enactment, which escaped critical scrutiny by municipal lawyers, which purported
to require county approval for certain new growth allocation reclassifications.

Using that claimed power, as a condition to giving growth allocation approval to a proposed
development within the Town of Easton, the Talbot County Council recently demanded and received
promises for a payment of over $1,000,000 for alleged impacts of the new development on county
roads. The county has no impact fee ordinance at this time. The project is served by Town of Easton
roads and state roads. The significant impacts of the development will be within the Town of Easton.

In the judgment of many, it is unlikely that the exaction of this particular “impact fee” by the County
Council will withstand judicial review. The major leverage asserted by the County in extracting this
payment was its claimed right to control municipal rezoning through the growth allocation process. It
is Mr. Pullen’s stated opinion that the county government owns and controls the growth allocation
process, even within the towns. Bill 933 has been enacted to pursue that goal. In our opinion, those
legislative efforts are legally unsound, and should be rejected as a matter of state policy. At the same
time, the Talbot County Council is attempting to use its control of the County Comprehensive Water
and Sewer Plan to dictate to the towns the details of municipal growth, even to the extent of refusing
or delaying formal approval of existing sewer service to existing homes and subdivided lots within the
Town of Easton, served by Easton’s sewer system. These policies can reasonably be expected to be
visited upon other municipalities, not just the Town of Easton.

These policies have been noted in other jurisdictions. The Caroline County Commissioners
have begun talking about these same policies—control of growth allocation and sewer service areas--
as they relate to municipal expansion issues in Denton and Preston. Municipalities in Dorchester have
expressed interest and concern about these same issues. Queen Anne’s County and its municipalities
are dealing with similar issues.

Trappe has recently completed a significant annexation, and consistent with the new Talbot
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County Council policy of using the comprehensive water and sewer plan to restrain municipal growth,
the Council (with no discussion with Trappe officials) has formally intervened with the Maryland
Department of the Environment to support the no growth position of a political action group which
fought the Trappe annexation. That annexation was overwhelmingly approved at the polls (70%) ina
local referendum election. Yet the Talbot County Council, led by Mr. Pullen, continues to use
administrative and legislative efforts to try to control and limit Trappe’s municipal land use choices.

I disagree with Mr. Pullen when he suggests that the Towns of Oxford, Trappe, and Denton
have no legitimate interest in communicating with the Maryland Department of Planning or the
Critical Area Commission about these issues. And I disagree with Mr. Pullen’s view that the balance
of municipal vs. county land use jurisdiction is not a statewide issue.

There is an old trial lawyer’s saying: “If you have the facts, try the facts; if you have the law,
try the law; if you have neither, try your opponent.” I think the latter is Mr. Pullen’s strategy in this
case. 1am confident in the legal opinions we have expressed. I am hopeful that Department of State
Planning officials will not be put off by the red herrings served up in Mr. Pullen’s letter, and the
Department will continue to support the towns in their efforts to preserve municipal growth
prerogatives in the mid-shore area.

I will be happy to discuss the substantive issues with any of you, at any time, and look forward
to a productive, professional debate upon the growth management issues that confront us all.

Sincerely yours, M\/\‘

David R. Thompson

Robert T. Willey, Town of Easton
Brad Horsey, Town of Denton

. Philip C. Foster, President Talbot County Council
Senator Richard F. Colburn
Delegate Adelaide C. Eckardt
Delegate Jeannie Haddaway
Martin G. Madden, Critical Area Commission
Scott Hancock, Maryland Municipal League
David Bliden, Maryland Association of Counties
Robert T. Snyder, Town of St. Michaels
Michael L. Pullen, Esq.
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February 9, 2004

Hon. Audrey E. Scott, Secretary

Hon. Tom Rimrodt, Assistant Secretary
Maryland Department of Planning

301 W. Preston Street, Suite 1101
Baltimore, MD 21201-2305

Re: Eastern Shore Towns
Critical Area Growth Allocation Issues
Talbot County Legislative Bill 933

Dear Secretary Scott and Assistant Secretary Rimrodt:

I write to you at the express direction of the Commissioners of Oxford and the
Commissioners of Trappe. As you are aware, both municipalities are located within Talbot County.
While the specific issues addressed in this letter arise in the context of recent actions by the Talbot
County Council, the potential for conflicts related to town growth within the State’s critical area
exists in all of the local jurisdictions with critical area land. Therefore, we believe it is appropriate
for the Department of State Planning to add its voice to the discussion.

First, the Commissioners of Oxford and the Commissioners of Trappe have asked me to
communicate their thanks for your willingness, and that of your staff, to meet with town
representatives to discuss these growth issues in the context of state planning and state growth
policies. We urge your department to continue to take an active role in bringing various interested
towns, political subdivisions, and state agencies together to resolve these issues from a statewide
policy perspective.

By way of background for the following comments, I have seen some, but not all, of the
recent correspondence between the Talbot County Council and the Critical Area Commission. |
have read the January 7, 2004 letter to the Chairman of the Critical Area Commission from the
Commissioners of St. Michaels, and the Talbot County Council’s February 4™ response. I followed
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the local legislative course of Talbot County Bill 933 on behalf of the Town of Trappe and the Town
of Oxford, and I was present for the public comment at both the Talbot Planning Commission
hearing and the Talbot County Council public hearing.

You should know from the outset that it is this law firm’s opinion that Talbot County Bill
933 is defective on a significant number of legal grounds. It is not the purpose of this letter to
outline all of the legal deficiencies in Bill 933, or in the Talbot County critical area zoning
provisions. It is the purpose of this letter to provide the towns’ perspective and position in response
to the County’s action. We believe that the Talbot County Council’s approach to municipal growth,
as addressed in Talbot County Bill 933, has statewide implications. We are hopeful that your
department will continue to interact with the Critical Area Commission to help all of the players
appreciate the inter-related issues of municipal land use and growth, use of priority funding areas,
and smart growth concepts.

To that end, the Town of Oxford and the Town of Trappe request that the Department of
State Planning send its representatives to the Critical Area Commission meetings and hearings at
which Talbot County Bill 933 is to be addressed, that the Department request that Bill 933 not be
approved by the Commission as an amendment to Talbot County’s local critical area program. Our
position is based upon the following analysis.

Critical Area Law Background

The following definitions set forth in Md. Code Annotated, Natural Resources Article, § 8-
1802 (2003 Cum. Supp.), are basic to the legal concepts being discussed:

t)) “Growth allocation” means the number of acres of land in the...critical area. ..that a
local jurisdiction may use to create new intensely developed areas and new limited
development areas.

(11)  “Local jurisdiction” means a county, or a municipal corporation, with planning and
zoning powers...in which any part of the...critical area...is located.

Oxford, like St. Michaels, is a jurisdiction with planning and zoning powers, in which critical
area lands are located. In fact, like St. Michaels, virtually the entire Town of Oxford (and all
reasonably contiguous land) is located within 1000 feet of the Chesapeake Bay or its tributaries.
Oxford, Trappe, St. Michaels, and Easton, like Talbot County, are “local jurisdictions” as referenced
in the critical area statute.

Md. Code Annotated, Natural Resources Art., § 8-1808.1 (2003 Cum. Supp.) controls the
interpretation and application of the growth allocation concept within the critical area. That statute
provides that the growth allocation for a local jurisdiction “shall be calculated based on 5 percent of
the total resource conservation area in a local jurisdiction” at the time of the Commission’s approval
of the local plan. Pursuant to the critical area regulations and local critical area program criteria set
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forth in COMAR 27.01.01 through 27.01.11, Talbot County identified and mapped its Resource
Conservation Area, resulting in a computation of the total acreage (growth allocation) available
within the County for conversion from a resource conservation designation to classifications which
permit more intense development (LDA or IDA). Upon annexation, land classified RCA by the
County comes into the annexing town, at least initially, carrying the RCA classification applied by
the County, absent the County’s express consent to a change. See Mayor and Council of Rockville v.
Rylyns Enterprises, Inc. 372 Md. 514 (2002); see also pending Senate Bill 404, proposed by the
Maryland Municipal League to address a limited aspect of the Rylyns decision.

Neither the statute, nor the local program criteria contained in COMAR, give the county
government the power to control or limit planning, zoning, or subdivision regulation within
municipal borders. In fact, both the Legislature and the Court of Appeals have regularly declared, in
both legislation and case law, respectively, that municipalities have exclusive planning and zoning
and subdivision powers within their borders. :

In adopting the state’s critical area protection program, the Legislature recognized that
municipalities and counties have independent planning and zoning powers. The local program
adoption requirements apply to municipalities as well as to counties. The Talbot County towns with
lands in the critical area - Oxford, St. Michaels, and Easton - all have local critical area programs
which have been approved by the Critical Area Commission. Each of those programs has provisions

for dealing with the creation of new or expanded development areas through the use of a growth
allocation process to convert RCA lands to LDA or IDA. The growth allocation decisions of the
towns are subject to the requirements of the law, the criteria, and the oversight of the Critical Area
Commission.

The current debate, created by the Talbot County Council’s enactment of Bill 933, stems
from a fundamental failure by the Talbot County Council to recognize the planning, zoning, and
subdivision authority of the municipalities, and its failure to understand the annexation process as it
relates to town growth. Unfortunately, the Council did not engage in any dialogue with the Towns
before or during its legislative process, which might have made the current dialogue unnecessary. It
is the position of the Town of Trappe and the Town of Oxford that in addition to the right to
reclassify lands within the towns at the time the original programs were approved, the towns have
the right to plan and rezone lands subsequently annexed to a town. These rights, of course, are
subject to the law applicable to municipal annexation, and are subject to compliance with the critical
area plans of the annexing town.

Talbot County’s Adoption Process — Bill 933

While state planning law and critical area law envision a cooperative planning process
between county and municipal governments on the issues of municipal growth, especially in the
critical area, the Talbot County Council declined to consult or discuss with Talbot’s municipalities
either the substance or procedure in the creation and enactment of Bill 933. Other than presiding at
the mandatory public hearing prior to its enactment of Bill 933, the County Council -had no
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communication with representatives of Talbot’s municipalities concerning their current, pending or
future growth plans. At the Council’s public hearing on Bill 933, representatives of the towns did,
finally, have an opportunity to express their concerns about the bill. Unfortunately, it was apparent
to all in attendance that the public hearing was not intended for a meaningful exchange of
information in order to come up with useful, well considered legislation; rather, the public hearing
was merely a due process compliance exercise.

While the Council has quoted in its most recent letter to Senator Madden (February 4, 2004)
the public hearing comments of former Critical Area Commission Chairman, John C. North, II. as
part of the Council’s lobbying effort to gain approval by the Commission of Bill 933, neither the
former Critical Area Commission Chairman nor the County Council researched or addressed the
fundamental town/county relationships that Bill 933 seeks to change. We are hopeful that the
Department of State Planning will present these issues to the Critical Area Commission, and in other
forums as necessary.

Annexation Law Background

Md. Code Annotated, Art. 23A, § 9(c)(1) and (2) (2001 Repl. Vol) provide that upon
annexation, a municipality shall have exclusive planning and zoning and subdivision control over the
land annexed, except that for a period of five years following the annexation, no substantially
different land use (from those uses specified in current master land use plans) may be permitted
without express county council approval. Nothing in the state’s critical area protection program
alters this basic tenet of municipal/county land use control. Yet Bill 933 purports to give the County
Council the right to determine whether towns, within their own boundaries, will be granted the right
to use growth allocation to convert RCA lands to another land use classification. Bill 933, among
other provisions, seeks to repeal the following section of the Talbot County Zoning ordinance:

Talbot County Code, 190-109(15).

Growth allocation requests for property that has been annexed within five years of the
request shall be reviewed by the County for consistency with the County
Comprehensive Plan. Growth allocation request(s) for property that has been in the
town for more than five years prior to the request does not require review by the
County: however, the towns shall inform the County of such reclassification to
ensure that the total reserved acres, listed above, are not exceeded.

This section of the Talbot County Code appropriately applies state law to the growth
allocation reclassification process. Contrary to Mr. Foster’s assertion in the Council’s February 4
letter, state law does not “give” growth allocation to the County. Rather, state law created a cap on
the number of acres located in the critical area portion of a county that may be converted to intensely
developed areas or limited development areas. As a matter of state law, contrary to the efforts by
Talbot County to control growth and development within towns, the municipalities in Talbot County
have the exclusive right to control planning, zoning, and subdivision within their boundaries, subject
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to the provisions of Md. Code Annotated, article 23A, § 9(c). State law does encourage the County
to engage in a cooperative planning effort to address town growth. That planning effort resulted in
the original growth allocation and annexation area maps which the County Council now seeks to
repeal without any mutual planning effort with the towns. I should point out the current Talbot
County Comprehensive Plan recognizes the municipal growth areas repealed by Bill 933. The
Talbot County Planning Commission has worked with the towns, and recommended that the Council
not enact Bill 933, because, among other reasons, it is unnecessary.

Bill 933 is flawed in its fundamental premise

While there are significant legal flaws with several aspects of the County’s critical area
zoning provisions, until recently, there has been no reason to debate them. Bill 933 has changed that
landscape.

A recurring theme in the sometimes tense relationship between the current Talbot County
Council and the Talbot municipalities is the County Council’s failure to recognize that the
municipalities are independent political subdivisions with the power to enact and administer public
local laws. In critical area parlance, the municipalities are “local jurisdictions™ just like Talbot
County is a “local jurisdiction.” The Talbot municipalities have independent rights, duties and
obligations to address land use issues within their boundaries. With Bill 933, the County Council
has imposed a concept of “ownership” of the growth allocation process which has no basis in law or
fact. The critical area law’s creation of the growth allocation concept did not change the
fundamental right of towns to control planning, zoning and subdivision within their boundaries.

The false premise upon which the County Council’s position is based is demonstrated by the
statement on page 6 of Mr. Foster’s February 4, 2003 letter to Chairman Madden, in which Mr.
Foster stated:

... Talbot County, not St. Michaels, received 2,254 acres of growth allocation. .. State
Law gave that growth allocation to the County, to be used by the County...

Mr. Foster has ignored the legal underpinnings of municipal and county land use regulatory authomy
set forth in Article 66B and Article 23A of the Maryland Code, and numerous Court of Appeals
cases.

Pursuant to the local program criteria, Talbot County’s “Resource Conservation Area” was
identified, and mapped. The acreage was computed, and an LDA/IDA conversion limit was
established. Those acreage limits were reflected in the Talbot County Critical Area Program as
originally approved by the Commission. However, those growth allocation acres are not “owned” by
the County. Previous Talbot County Councils understood the relationship of the growth allocation
concept with the mechanism of municipal growth. That mechanism, of course, is annexation.

When lands formerly under the planning, zoning, and subdivision jurisdiction of the County
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become a part of a town through annexation, the land use regulations applicable to that land undergo
a transition. Until the recent adoption of Bill 933, the Talbot County Critical Area Program
recognized the limited role played by the County with respect to the reclassification of lands annexed
to the towns. Indeed, those relationships were correctly defined in Talbot County Code, §190-
109(15), quoted infra, which the County now seeks to repeal with Critical Area Commission
approval.

Trappe and Oxford have no complaint, at this time, to the extent that the County Council
validly amends its critical area program to address areas under county land use jurisdiction. The
County has full authority to identify the areas of the County, outside of the municipalities, where it
prefers to see growth occur. Indeed, according to Critical Area Commission records, the County
Council has approved more RCA conversion than all of the towns of Talbot, combined, during the
entire history of the State’s critical area program. It is certainly conceivable that the County Council
wishes to identify other growth areas which are not contiguous to the towns, and that it therefore
needs to amend its growth allocation priorities. In that limited context, certain aspects of Bill 933 are
legally sound.

However, the County cannot legally (as opposed to politically, through the referendum
process spelled out in the annexation statute) deprive the towns of their rights to grow through
annexation, nor can the County Council prevent the towns from reclassifying land within town
boundaries from an RCA classification to an LDA or IDA classification, except pursuant to Article
23A, § 9(c). Bill 933 is invalid to the extent it attempts to reserve all growth allocation land use
conversions, even those within towns, to the discretion of the County Council. Such an attempt will
not be upheld under applicable law, and should not be approved by the state agencies with
jurisdiction to review the County’s growth policies and critical area policies.

For the above reasons, the Town of Trappe and the Town of Oxford join with the Town of
St. Michaels to support the rejection of Bill 933. We will be happy to discuss these issues in greater
detail at any mutually convenient time.

With appreciation for your attention to these issues and your assistance in resolving them, 1

Town of Oxford
Attorney for the Town of Trappe
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' cc: Robert T. Snyder, Town of St. Michaels
Sidney S. Campen, Jr., Town of Oxford
Robert C. Willey, Town of Easton
Cheryl Lewis, Town of Trappe
Brad Horsey, Town of Denton
Philip C. Foster, Talbot County Council
Senator Richard F. Colburn
Delegate Adelaide C. Eckardt
Delegate Jeannie Haddaway
Martin G. Madden , Critical Area Commission
Scott Hancock, Maryland Municipal League




12/23/2083 18:44 4187453463 ' TOWNOFSAINTMICHAELS PAGE 61/ 82

THE COMMISSIONERS OF ST. MECHAELS

. SETTLED 1670 - 30

INCORPORATED 1804

FACSIMILE TRANSMITTAL SHEET

TO: Mary Owens . FROM: Cheri] Thomas

FAX NUMBER: DATE: December 23, 2003

COMPANY': Critical Area Comm. TOTAL NO. OF PAGES INCLUDING COVER: 2
-PHONE NUMBER: RE: Talbot County Bill 933

NOTES/COMMENTS:

o } CONFIDENTIALIYY NOTICE

“Warning: kamﬁﬂwmmmmdhnﬁmdwmmﬂmdm*

P.O. Box 206 St. Michaels, MD 21663
Phone: (410)745-9535 Fax: (410)745-3463
TDD/TTY RELAY 1-800-735-2258




12/23/2083 19:44 41974534863 TOWNOFSAINTMICHAELS PAGE ‘8‘2/ 82

Py <N
P =

>

G“Q’

The Commissioners of St. Michaels
P.O. BOX 206

SETTLED 1670-80 ST. MICHAELS, MARYLAND 216683-0206 (410) 745-9535
INCORPORATED 1804 FAX (410) 745-3463

TOD/TTY RELAY 1-800-735-2258
VIA FACSIMILE to: 410-974 5338

December 23, 2003

Ms. Mary Owens

Chesapeake Bay Critical Area Commission
1804 West Street, Suite 100

Annapolis, Maryland 21401

Re:  Talbot County Bill 933
Dear Ms Owens;

The Town of St. Michacls has learned of the adoption today of Talbot County Bill 933,
“A Bill to Review and Reatlocate the Number of Reserved Acres of Growth Allocation
Allocated Among the Towns For Rezoning in Compliance With The Requirements of Chapter
190, Talbot County Code, “Zoning” 190-109 D.(11)".

As you know, this bill will severely impact all of the Towns in Talbot County and as the
most affected, the Town of St. Michaels respectfully asks to be notified as soon as Bill 933 is
scheduled on the Critical Area Commission’s agenda. The Commissioners would like to artend
any hearing on the Bill and testify as to its potential negative impact on the Town. Since this Bill
does not become effective until February 23, 2004 and will constitute a major change in Talbot
County’s Critical Area program, we assume it will not be scheduled for hearing prior to the
Commission’s March or April 204 agenda. However, if we are incorrect in this assumption, we
would appreciate being notified as soon as possible.

.
- W

R ! -
Robert T. Snyder, Presidg
THE COMMISSIONERS™G . MICHAELS
RTS/ct

c¢c: Roby Hurley
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january 7, 2004

Hon. Martin G. Madden, Chairman

Critical Area Commission for the Chesapeake & Atlantic Coastal Bays
1804 West Street, Suite 100

Annapolis, Maryland 21401

Re: Town response to Talbot County Council letter dated December 1, 2003
Town opposition to Talbot County Bill No. 933

Town request for Critical Area Comm1ss1on treatment of Talbot County Bill No. 933
as a major program amendment

Town request for imposition by the Critical Area Commission of State laws,
regulations and policies to stop County interference with administration of the
Town Local Critical Area Program

Dear Senator Madden and Commission Members:

The County Council of Talbot County has contacted you by their letter dated December
1, 2003. That letter is, in effect, an attempted “pre-emptive strike” against the award of growth
allocation relating to a proposed development known as “Miles Point”. A history of the Miles
Point projects follows in Section C. for your understanding of the significance of the timing and
impact of Talbot County Bill No. 933 on St. Michaels.

Not content to merely disrupt and avoid participation in the Town’s administrative
proceedings for the award of growth allocation, the Talbot County Council on December 23,
2003 adopted County Bill No. 933, entitled “A Bill to Review and Reallocate the Number of
Reserved Acres of Growth Allocation Allocated Among the Towns for Rezoning in Compliance
with the Requirements of Chapter 190, Talbot County Code, “Zoning” § 190-109 D. (11)”. This
Bill, a copy of which is enclosed, would remove from the Town, and from all other towns in
Talbot County, all growth allocation that is unallocated, or which has been allocated but which
has not yet resulted in related construction. If allowed to stand, Bill No. 933 would void a recent
annexation and growth allocation award (the Strausburg Annexation) by the Town of St.
Michaels that has been approved by the Critical Area Commission. Bill No. 933 would
incapacitate the system by which Talbot County’s towns in general, and St. Michaels in
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particular, can grow. Bill 933 would be especially devastating to St. Michaels because more than
half of the Town is located within the Critical Area. Therefore, whereas the enactment of Bill
933 may be considered by some other towns as a theoretical abuse of power by the County
Council, the proximity of St. Michaels to tidal water makes this a real impediment to effective
land planning and zoning for the Town. The Town Commissioners addressed these concerns ina
letter to the County Council dated December 16, 2003, a copy of which is enclosed.

A.
Town Objection To County Actions

Talbot County’s December 1, 2003 letter to the Critical Area Commission and the
enactment of Bill No. 933 are but two of several actions recently taken by the Talbot County
Council in an effort to interfere with and manipulate the Town Local Critical Area Program,
rather than to work within and according to the Town Local Program. The Commissioners of St.
Michaels object to the manner in which the Talbot County Council has chosen to oppose the
Miles Point application for a development that would be located totally within the Town of St.
Michaels. Rather than participating in the process established by the Town’s Local Critical Area
Program for considering applications for the award of growth allocation, the County has chosen
to frustrate and thwart the Miles Point application process established by the Town’s Local
Critical Area Program by taking the following actions without any consultation with or prior
notice to the Town:

1. Declining to participate in the quasi-judicial processes by addressing the

application based on its merits, or lack thereof, by presenting evidence and
making arguments based thereon, and seeking solutions to issues of concern at a
public quasi-judicial hearing conducted by the Town pursuant to its Local Critical
Area Program;

Ignoring the evidence, pro and con, contained in the record of the public hearings
conducted by the Town pursuant to its Local Critical Area Program;

Writing a letter to the Critical Area Commission dated December 1, 2003, in
opposition the Miles Point I application before the Town Commissioners have
rendered their decision on that application, obviously without considering the
reasons given by the Town Commissioners for their decision and without
considering the reasons given by the Town Planning Commission for its favorable
recommendation of the project; ‘

Despite the filing of repeated applications for growth allocation and development
of the subject property since 1998, the County allowed the Town and the
developer to incur extraordinary expense in processing and litigating those growth
allocation applications without indicating that the County would refuse to
relinquish zoning authority to the Town. On December 16, 2003, the County
Council voted pursuant to Maryland Code, Article 23A, § 9 (c), to withhold from
the Town, for a period of up to five years from the effective date of the
annexation, the authority to reclassify the Miles Point Property as would be
required to effect the proposed development plan;
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5. On December 16, 2003 in exchange for more than $1,500,000 in County road and
other off-site improvements promised to the County by a developer, the County
Council voted to allot to the Town of Easton sufficient growth allocation acreage
to permit the approval of a development within the Critical Area.!

6. On December 23, 2003, when the County Council concluded that the Town was
on the verge of approving an application for growth allocation involving the
subject land, the County Council voted to enact Talbot County Bill No. 933, by
which the County has withdrawn from all Towns in Talbot County all unallocated
growth allocation.

B.
The County Actions Are Contrary To Maryland Laws, Regulations & Policies

Maryland Code, Natural Resources Article, § 8-1801(b)(2), states that one purpose of the
state critical area laws is "[t]Jo implement the Resource Protection Program on a cooperative
basis between the State and affected local governments, with local governments establishing
and implementing their programs in a consistent and uniform manner subject to State criteria
and oversight." As stated in North v. Kent Island Ltd. Partnership, 106 Md.App. 92, 103, 664
A.2d 34 (1995), “The role of the Critical Area Commission is to not act as a zoning body to act
in contested cases, but as a quasi-legislative body, to adopt regulations and criteria as well as
conduct hearings in connection with ‘policies, proposed programs, and proposed regulations or
amendments to regulations.”” Thus, the Critical Area Commission examines proposed program
amendment to determine whether they are consistent with the criteria. North v. Kent Island Ltd.
Partnership, supra at 106 Md.App. 105-06. The Critical Area Commission is authorized to
create and enforce regulations to guide localities in adopting ordinances that constitute their local
critical area programs. Belvoir Farms Homeowners Ass'n, Inc. v. North, 355 Md. 259, 275, 734
A.2d 227 (1999). The standards set forth in § 8-1808(b)(1) through (b)(3) are the goals of the
Critical Area Program, which includes “(3) To establish land use policies for development in the
Chesapeake Bay Critical Area which accommodate growth and also address the fact that, even if
pollution is controlled, the number, movement, and activities of persons in that area can create
adverse environmental impacts.” [Emphasis added.] Further, COMAR 27.01.02.06.A (2) states
“When planning future expansion of intensely developed and limited development areas,
counties, in coordination with affected municipalities, shall establish a process to
accommodate the growth needs of the municipalities.” [Emphasis added.] The actions of the
Talbot County Council, including the enactment of Bill No. 933, are: (1) contrary to these laws,
regulations and policies; (2) have effectively dismantled the Town Local Critical Area Program;
(3) are fundamentally unfair to all of the parties that have for the past five years been dealing
with the question of how the subject land within the Town should be developed in an
environmentally responsible manner; and (4) are destructive of public confidence and reliability
of local critical area programs.

I St. Michaels had conserved its 269 acres of growth allocation allotted by the County until awarding 20 acres to the
Strausburg property in 2003. However, even before the enactment of County Bill No. 933 Easton had exhausted
the growth allocation that had been previously allotted to it by the County, and was therefore unable, without the
assistance of the County, to award the necessary growth atlocation for the Ratcliffe Farm project.
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The timing and manner in which Talbot County has taken the above-described actions, in
the face of the growth allocation applications to the Town which appeared to be nearing
completion with the possibility of approval, reveals:

1. A sudden lack of cooperation by the County with the Town in regard to growth
allocation; A
2. A lack of uniformity of treatment of towns within the County;
3. An intolerance of the County growth that meets smart growth standards;
4. The complete destruction by the County of the existing and workable process to
accommodate growth needs of the Town; and
5. Transformation by the County of the process to award growth allocation into an

additional source of County revenue.

Moreover, because more than half of the Town is located within the Critical Area, Talbot
County Bill No. 933 has the effect of transferring ultimate planning and zoning authority in a
significant part of the Town from the Town to the County government. This is contrary to the
grant of home rule powers to the Town by Maryland Constitution, Art. 11-E; the express powers
granted to the Town by Maryland Code, Art. 23A, § 2; and the planning and zoning powers
granted to the Town by Maryland Code, Art. 66B. Except for the initial five-year period after an
annexation, as provided in Maryland Code, Art. 23A, § 9 (c), a county has no planning or zoning
authority over land within a Maryland municipality. However, Bill No. 933 has the effect of
taking from the Town the power to plan and zone the Perry Cabin Land, as well as other
significant areas of the Town.

Further, Talbot County Bill No. 933 is a law involving a matter of general public concern
(the Chesapeake Bay Critical Area), but having different effects on municipalities in the same
class. In Gordon v. Commissioners of St. Michaels, 278 Md. 128, 359 A.2d 543 (1976), in
finding invalid a law that allowed only municipalities within Talbot County to exercise planning
and zoning powers within one mile outside of their territorial boundaries, the Court of Appeals
said:

“Since there is only one class of municipal corporations in Maryland,

since Constitution Art. XI-E, § 1 specifies that the power of the General

Assembly to act relative to the affairs of municipal corporations is 'only by

general laws which shall in their terms and in their effect apply alike to all

municipal corporations in one or more of the classes' for which provision is

made, and since this act applies only to Talbot County municipalities, it follows

that it is unconstitutional.” [Emphasis added.]
In this instance, the County Council, a political body elected from throughout Talbot County, is
attempting to dictate planning, zoning and growth decisions within the Town.

State law also encourages development within municipalities at a density of at least 3.5
units per acre. See Maryland Code, State Finance And Procurement Article, § 5-7B-02 (Priority
funding area). The effect of such density is to make the construction and operation of
infrastructure, such as public sewer collection and treatment facilities, economically feasible.
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Surely, the effect on the Chesapeake Bay of a properly designed and operated public sewer
collection and treatment system is better than private septic systems serving the same number of
residences located within the same area. The actions of Talbot County are contrary to this State
policy. :

C.
Historical Background

The history leading to the current growth allocation application is required for the Critical
Area Commission to fully understand the significance of the timing and detrimental impact of
the County’s actions on the Town.

' 1.
1980 Perry Cabin Farm Annexation Agreement

In 1980 the Town and the County were parties to an annexation agreement by which the
Perry Cabin Farm was annexed to the Town. That annexation agreement contemplated a Town
zoning classification that would permit residential development, and the agreement itself
contemplated residential development. The agreed upon zoning classification was granted by the
Town. Most of the Perry Cabin Farm, including 72 acres of the proposed Miles Point
development, is located in the Critical Area.

2.
Perry Cabin, Phase I

In approximately 1984 the owner of the Perry Cabin Farm sought and obtained from the
Town the permits to construct 50 townhouses that were to be the first phase of a multi-phased
cluster type development. Those townhouses were constructed and sold.

3.
Adoption Of Critical Area Program And Allotment Of Growth Allocation To Towns

In the mid-1980s the Critical Area laws were enacted, and the local jurisdictions adopted
their own local critical area programs. Talbot County sought and received from towns within the
County maps and estimates of the quantity of growth allocation that each town would need. St.
Michaels submitted such a map and requested 445 acres of growth allocation from the County.
When the County enacted its local critical area program, it allotted acreage of growth allocation
to towns located within the critical area. The County allotted 245 acres plus 24 acres of LDA to
the area in and around the Town of St. Michaels. The Town also adopted its own Local Critical
Area Program based on those allotments of growth allocation. Despite a provision in the County
Local Program for periodic reviews, until November of 2003, Talbot County has never
undertaken a review or revision of the growth allocation acreage initially allotted to the towns in
Talbot County.
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' 4.
Husbandry of Growth Allocation in Talbot County

Until 2003, St. Michaels did not use any of its allotted growth allocation. However,
projects have been actively considered for the award of growth allocation in St. Michaels since
1998. A description of these efforts will follow in detail. To date, 20 acres of growth allocation
have been awarded by St. Michaels, which award the County is attempting to negate.

In contrast, the Town of Easton has exhausted the growth allocation originally allotted to
it by the County. In 2003 Easton has asked the County for additional growth allocation for a
project on the Ratcliffe Farm known as Easton Village which request the County has granted in
exchange for a promise from the developer, Elm Street Development for more than $1,500,000
in off-site improvements and contributions to the County.

5.
Miles Point I Application

In 1998 The Midland Companies first approached the Town and submitted an application
for the award of growth allocation relating to a project known as Miles Point I, consisting of 375
units to be located on 72 acres of the Perry Cabin Farm plus 18 acres of land (owned by “Miles
Point Property, LLC”) located adjacent to the Perry Cabin Farm and proposed for annexation to
the Town. The public hearing by the Planning Commission resulted in a negative
recommendation to the Town Commissioners. Talbot County did not appear or participate in the
quasi-judicial process for this application. Following denial by the Town of the Miles Point 1
application, the developer appealed that decision to the Circuit Court for Talbot County, and
thereafter to the Court of Special Appeals. The Town’s denial of the Miles Point I application
was upheld. The County took no action related to this application or the litigation that followed.

6.
Perry Cabin, Phase II, Application

In 1999 The Midland Companies submitted a second application for growth allocation,
known as “Perry Cabin, Phase IT” intended to cover approximately 30 acres of the same area of
the Perry Cabin Farm that was to be included in the Miles Point I project, and consisting of 90
townhouses and 57 single-family dwellings. The public hearing by the Planning Commission
resulted in a negative recommendation to the Town Commissioners. Talbot County did not
appear or participate in the quasi-judicial process for this application. The Perry Cabin, Phase II,
application was denied by the Town, after which the developer appealed that decision to the
Circuit Court for Talbot County, and thereafter to the Court of Special Appeals. The Town’s
denial of the Perry Cabin, Phase IT application was upheld. The County took no action related to
this application or the litigation that followed.
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7.
Perry Cabin, Phase III, Application

The Midland Companies next submitted an application for growth allocation relating to a
project known as “Perry Cabin, Phase III”, which consisted of 118 single-family dwellings on
another 30 acres of the Perry Cabin Farm. The public hearing by the Planning Commission
resulted in a negative recommendation to the Town Commissioners. Talbot County did not
appear or participate in the quasi-judicial process for this application. The Perry Cabin, Phase
I, application was denied by the Town, after which the developer appealed that decision to the
Circuit Court for Talbot County, and thereafter to the Court of Special Appeals. The case was
remanded to the Town for reconsideration. The Town and the developer have agreed to stay this
application pending the outcome of the Miles Point II application. The County took no action
related to this application or the litigation that followed.

8.
Mediation And Workshop

In the summer of 2002, at the urging of the Attorney General’s office and the Secretaries
of Planning and Smart Growth, the Town hosted a three month long non-binding mediation
process between the developer and citizen representatives. This effort was largely financed by
Maryland Mediation and Conflict Resolution Office (MACRO) and resulted in the narrowing of
the issues, including density and design. In April 2003, the Town Commissioners and the
developer participated in a public workshop, which again further narrowed the differences at
issue.

9.
The Strausburg Annexation

In an unrelated application, the Town received a request for annexation and growth
allocation relating to the Strausburg property. These applications were received, processed to
completion and granted by the Town in the later half of 2003. Talbot County did not appear or
participate in the quasi-judicial process for this application. This involved the award of 20 acres
of LDA growth allocation in exchange for a 75 acre perpetual conservation easement. No
construction has occurred or was contemplated in the near future. Therefore, by the language of
Talbot County Bill No. 933, the award of growth allocation by the Town for the Strausburg
property would be negated and lost.

. 10.
Miles Point II at the Town Planning Commission

Following the workshop the developer submitted to the Town an application designated
Miles Point II, proposed to be located on 90 acres, including 72 acres of the Perry Cabin Farm
(annexed to the Town by 1980 annexation agreement) and 18 acres of waterfront property (the
“Miles Point Property” proposed to be annexed to the Town). Miles Point II consisted of 320
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units in a traditional neighborhood design. This plan would provide a public waterfront park on
the Miles River in excess of eight acres. The plan would result in density of 3.55 units per acre,
slightly over the 3.5 unit per acre minimum require for smart growth and priority funding status.
On October 28, 2003, the Town Commissioners adopted an annexation resolution with respect to
the Miles Point Property, which is located adjacent to the Perry Cabin Land. Because most of
the Miles Point II project would have been located within the Critical Area, the developer
submitted an application to the Town for the award of growth allocation. The public hearing by
the Planning Commission consisted of four nights from September 25 to November 6, 2003.
Talbot County did not appear or participate in the quasi-judicial process for this application. The
Miles Point II plan included 1,800 lineal feet of non-structural shoreline stabilization, an
advanced stormwater management system that would serve an area larger than the proposed
development, and funding for a mass transit system that would have positive environmental
effects. On November 24, 2003, the Planning Commission rendered written recommendation to
the Town Commissioners, recommending approval of the Miles Point II application for growth
allocation.

11.
Actions By Talbot County Council

On November 18, 2003, for the first time publicly, and without prior consultation with
any of the Towns, the Talbot County Council introduced, and sent to the County Planning
Commission for comment, County Bill No. 933. Bill No. 933 takes back from control, by the
respective towns in Talbot County all unallocated growth allocation, including that awarded but
for which there has been no substantial construction pursuant to such award as of the effective
date of Bill 933. There was no consultation between the County and the towns as to what
problem has lead to the legislation or whether there could be a cooperative effort that would
solve the alleged problem in a less disruptive fashion.

On November 21, 2003 the County Council took the unusual step of publicly voting to
recommend that the Town of St. Michaels deny the Miles Point II growth allocation application
before the Town Commissioners had held its public hearing on the matter. Each County Council
member stated that they opposed the project, even though none had attended a single hearing on
the plan. The County Council urged the Town Commissioners who had been involved in
hearings related to the development for years to “take their time and be sure”.

On December 3, 2003, the Talbot County Planning Commission conducted its public
hearing on Bill No. 933, at which the Towns of Oxford, St. Michaels and Trappe spoke in
opposition to the Bill. The County Planning Commission recommended that Bill No. 933 is
unnecessary because the current County Code already contains a provision for periodic reviews
and adjustments. a

On December 1, 2003, before the Town Commissioners started their public heaﬁng or
made any decision on the Miles Point I application, the County Council sent its letter to the
Critical Area Commission, opposing the Miles Point II application for growth allocation. To the
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Town’s knowledge the County Council has never had the benefit of a presentation of the Miles
Point II application by anyone who was not opposed to it.

On December 16, 2003, the County Council conducted its public hearing on County Bill
No. 933. The Towns of Oxford, St. Michaels and Trappe spoke in opposition to the Bill. The
Miles Point II application dominated the subject of the comments by those persons speaking in
favor of the Bill. The County Council announced that its vote on the Bill would occur on
December 23, 2003.

On December 16, 2003, the County Council also voted, pursuant to Maryland Code, Art.
23a, § 9 (c), against relinquishing zoning reclassification authority over the 18 acre Miles Point
Property that was recently annexed to the Town and was included as part of the 90 acre Miles
Point II application.

On December 23, 2003, the County Council voted to enact Bill No. 933, which would
have the effect of withdrawing from the Town its entire allotment of growth allocation, including
the 20 acres awarded by the Town and approved by the Critical Area Commission for the
Strausburg property. The Town respectfully requests to be promptly notified of any hearing by
the Critical Area Commission on the County Bill No. 933 and any other proceedings involving
Talbot County.

12.
Miles Point II at the Town Commissioners

On December 16, 2003, after receiving a favorable recommendation from the Planning
Commission, the Town Commissioners started its public hearing on the Miles Point II
application. Talbot County did not appear or participate in that quasi-judicial process. However,
on December 18, 2003, as the result of the County Council’s vote to retain zoning authority over
the newly annexed 18 acres known as the Miles Point Property, the Town Commissioners
determined that it would be impossible for the Town to zone or otherwise reclassify that newly
annexed property for five years (or until the County otherwise sooner agreed), thus making it
impossible to approve the entire Miles Point II plan. In order to avoid that effect of the County
retaining zoning authority over that part of the Miles Point I plan that consisted of the newly
annexed Miles Point Property, on December 18, 2003 the Town Commissioners granted
permission to the applicant to: (1) withdraw the Miles Point II application; and (2) submit a new
application (the “Miles Point III application™) for only that portion of the Miles Point II plan that
would be located on the Perry Cabin Farm which was annexed into the Town more than twenty
years ago. Accordingly, the applicant has withdrawn the Miles Point II application before the
Town Commissioners reached a decision on the merits of the application for growth allocation.

13.
Miles Point III
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The Midland Companies has submitted a new request for growth allocation ("Miles Point
IIT"), located on the 72-acres of the Perry Cabin Land that has for 20 years been within the Town
and designated a growth area by the current Town and County Comprehensive Plans since that
land was annexed to the Town with the County’s concurrence and participation. The Miles Point
III application. will begin public hearings in front of the St. Michaels Planning Commission on
January 8, 2004.

14.
Other Relevant History

There has been other litigation in addition to the judicial reviews and appeals described
above. The Town of St. Michaels has initiated a declaratory judgment action to interpret the
1980 annexation agreement, and the Town has been the defendant in a suit for damages brought
by the developer (which was dismissed). The Town has spent in excess of $1,200,000 in
processing the Midland applications for growth allocation, enacting related legislation, and
defending itself and its decisions in courts relating to the Midland applications. The Town has
demonstrated its willingness to stand up for what it believes is correct. The Town has rendered
its decisions based on the facts in the record and the applicable law. While the Town was
denying the Midland applications, the County stood by in silence, leaving in place the growth
allocation acreage originally allotted to the Town, and thereby requiring the Town to process the
Midland applications at what has been a tremendous cost to the Town in money and other
resources.

D.
Conclusions

For the past five years the County has observed from a safe distance while Midland and
the Town have been locked in the crucible of multiple litigation to find the appropriate design
and safeguards for development on the Perry Cabin Farm and the Miles Point Property. This
process has caused the Town and Midland to re-examine plans and positions, to seek innovative
ideas, and to make adjustments in plans that may be viewed as having significant positive
environmental impacts. However, the County has not looked at those features or considered the
alternatives. Taking actions outside of the processes established by the Town Local Program, the
County has abruptly destroyed the process by which the Town might have awarded growth
allocation after this expensive five-year process of struggle, adjustment, and refinement to arrive
at a better development plan. The County’s actions (1) are inconsistent with State laws,
regulations and policies; (2) are manifestly unfair to the Town and its citizens, who have borne
the cost and who are entitled to self-government by their own elected officials; (3) are unfair to
the property owner and developer, for whom the rules are being arbitrarily changed by the
County as it fears the award of growth allocation may be getting close; and (4) breed distrust in a
system that would allow a municipality’s authority to be snatched back by a county whenever the
county disagrees with what it believes a municipality is about to do, or as a means to extract
money from the developer.
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The Town Commissioners strongly believe that the actions by the Talbot County Council
in this regard are contrary to the principles expressed in the applicable State statutes, regulations
and policies, cited above, and should be controlled by the Critical Area Commission.

E.
Request For Critical Area Commission Action

1 i .
Treat Talbot County Bill No. 933 As A Major Program Amendment

The effects of County Bill No. 933 are unprecedented, in that it would withdraw from
town control all growth allocation previously allotted to all of the towns by the County when the
County’s Local Program was initially adopted. Further, the effects of the Bill would incapacitate
the towns’ local critical area programs. In addition, the Bill would make it impossible for towns
that are nearly surrounded by tidal water, such as Oxford and St. Michaels, to grow because so
much of the land available for growth is in the critical area. Finally, the timing of the enactment
of County Bill No. 933, at the eleventh hour after a five year dispute between the developer and
the Town, is unfair and an apparent attempt to use the growth location process as a revenue
raising activity. ’

2.
Notify the Town of All Critical Area Commission Proceedings involving Bill No. 933

By this letter the Town asks to be notified when Bill 933 is scheduled for hearing by the
Critical Area Commission. Based on its effects, the Bill is a major revision to the County’s
Critical Area Program which is not effective unless and until it has been reviewed and approved
by the Critical Area Commission. We respectfully ask to be advised of the Critical Area
Commission’s position on hearing such an amendment. In addition, since we were not notified in
a timely fashion by the County Council of any of its recent actions affecting the Town, we
therefore ask to be notified of any submission on any topic submitted by Talbot County for the
Commission’s review and/or approval.

3.
Reject Bill No. 933 For Inconsistency With State Laws, Regulations And Policies

For all of the reasons stated above, Bill No. 933 would effectively take from the town,
and transfer to the County, planning and zoning powers granted to the Town by Maryland Code,
Article 66B, and would result in treatment of planning and zoning in the towns in Talbot County
different from the treatment of such matters in all other municipalities in the State. Most
significantly, the State statutes and regulations indicate that matters involving the critical area,
including growth allocation, should be treated with consistency and uniformity. The Critical
Area Commission is created by the Legislature as an oversight body to review local programs
and measure them against the tests established by the statutes and regulations. Bill No. 933
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should be rejected by the Critical Area Commission for its lack of consistency and uniformity
with the statutory and regulatory purposes and standards, and for its destruction of a workable
system that has accommodated growth in municipalities in Talbot County. Bill No. 933 is
counter productive to the purposes of the Critical Area laws and to good government in its effect,
in that it destroys an established and functioning system, and it breeds instability, distrust, and
motivates a “use it or lose it” mentality wherever growth allocation is made available to the
towns in this State.

4.
Commission Review Of Miles Point 111

Despite the attempts of the Talbot County Council to unfairly prejudice the Critical Area
Commission in advance of any submission of a growth allocation amendment by the Town, we
remain committed to and intend to follow the established process with the newest application. If
the Town should award growth allocation to The Midland Companies on this fifth application,
we would hope to have that award heard by the Commission prior to the Commission’s
consideration of County Bill 933. The hearing process on the Midland Companies latest
application should be completed by January 23, 2004. The timing of the County’s actions leaves
little doubt as to their intent with regard to the Town and the Commissioners’ ability to exercise
home rule. The Town has not been allowed to have the opportunity to even discuss a
compromise with the Talbot County Council on the matter of growth allocation and Bill 933. .

Since we cannot rely on our own County Council to honor its commitments to us, we
respectfully request that the Critical Area Commission protect our rights and our ability to
determine our future in the manner proscribed by state law.

\

Very truly yours, (" \ ' \
o ‘), A \
i Q b, AN -_. \;ﬁ-\ﬂ,——*

Robert T. Snyder, President D

THE COMMISSIONERS OF ST. MICHAELS

N

Y

s —

Enclosures:
Talbot County Bill No. 933
Letter dated December 16, 2003, from Commissioners of St. Michaels to the Talbot
County Council, opposing Talbot County Bill No. 933
Memo of December 3, 2003 from the Talbot County Planning Officer to the Talbot '
County Planning Commission
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CC:

Senator Richard F. Colburn
James Senate Office Building, Room 315

110 College Avenue
Annapolis, MD 21401-1991

Delegate Jeannie Haddaway
32 S. Washington Street
Easton, MD 21601

Delegate Adelaide C. Eckhart

Lowe House Office Building, Room 308
84 College Avenue

Annapolis, MD 21401-1991

Hon. Sidney S. Campen, Jr., President
Commissioners of Oxford

P.O. Box 399

101 Market Street

Oxford, MD 21654

Hon. Robert C. Willey, Mayor
Hon. John Ford, President
Easton Town Council

P.O. Box 520

14 South Harrison Street
Easton, Maryland 21601

Hon. Cheryl Lewis, President
Trappe Town Council

P.O. Box 162

Trappe, MD 21673

Hon. Philip C. Foster, President and Council Members
Talbot County Council

142 N. Washington Street

Easton, MD 21601

Mr. Ren Serey, Executive Director /

Critical Area Commission for the Chesapeake & Atlantic Coastal Bays
1804 West Street, Suite 100

Annapolis, Maryland 21401
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Ms. Marianne Mason, Assistant Attorney General

Critical Area Commission for the Chesapeake & Atlantic Coastal Bays
1804 West Street, Suite 100

Annapolis, Maryland 21401

Hon. Audrey E. Scott, Secretary
Maryland Department of Planning
301 W. Preston Street, Suite 1101
Baltimore, MD 21201-2305

Mr. Tom Rimrodt, Assistant Secretary
Maryland Department of Planning

301 W. Preston Street, Suite 1101
Baltimore, MD 21201-2305

Ms. Pat Goucher, Director of Local Planning
Maryland Department of Planning

301 W. Preston Street, Suite 1101
Baltimore, MD 21201-2305

Ms. Mary R. Owens, Chief, Program Implementation Division

Critical Area Commission for the Chesapeake & Atlantic Coastal Bays
1804 West Street, Suite 100

Annapolis, Maryland 21401

Mr. Sam Bradner, Development Coordinator
Maryland Department of Planning

301 W. Preston Street, Suite 1101
Baltimore, MD 21201-2305

The St. Michaels Planning Commission
300 Mill Street
St. Michaels, MD 21663
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February 26, 2004

Hon. Martin G. Madden, Chairman

Critical Area Commission for the Chesapeake & Atlantic Coastal Bays
1804 West Street, Suite 100

Annapolis, Maryland 21401

Re:  St. Michaels Planning Commission request for Critical Area Commission treatment of
Talbot County Bill No. 933 as a program amendment.

Dear Senator Madden and Commission Members:

The St. Michaels Planning Commission is taking this opportunity to express our

concern over Talbot County Bill No. 933, entitled “A Bill to Review and Reallocate the
Number of Reserved Acres of Growth Allocation Among the towns for rezoning in
Compliance with the Requirements of chapter 190, Talbot County Code, “Zoning § 190-
109 D (11)”. This Bill would remove from the Town, and from all other towns in Talbot
County, all growth allocation that is unallocated, or which has been allocated but which
has not yet resulted in related construction. If allowed to pass Bill No. 933 would void
two (2) recent annexations and associated growth allocation awards (Strausburg and
Midlands).

The effects of County Bill No. 933 are unprecedented, in that it would withdraw from town
control much of the growth management authority both currently in town and in growth areas. It
is important to understand that the majority of St. Michaels and Oxford and their respective
growth areas are in the Critical Area. In addition, the “coordination” system that currently exists
would be abandoned. This would leave the Towns with no mechanism for utilizing growth
allocation.

Based on the above noted and the resulting devastating affect this legislation will have on the
Town of St. Michaels, we are urging the Critical Area Commission to hold a local hearing and to
consider Bill 933 as a program amendment.

Thank you for your consideration.

Sincerely,
G rne o Pl
.'/
Eugt;m Hamilton ~ v Fe

Vice-Chairman
St. Michaels Planning Commission
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March 1, 2004

The Honorable Martin G. Madden R E(f F I o
Chairman Mles 3/ -i?f; ;‘")
Critical Area Commission o
1804 West Street, Suite 100 MAR 4 5 o2
Annapolis, MD 21401 s
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Dear Mr. Madden:
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[ am writing to you as a citizen of Saint Michaels, Maryland concerning the recent actions of
the Talbot County Council in respect to thwarting growth in the critical area. After five years of
litigation between the town and the Midland Company, the developer and town finally agreed on a
proposal that incorporates most if not all smart growth principles. We in the town also believe,
consistent with hundreds of hours devoted to this by our planning commission, that this current

proposal reflects the best possible use of this land. I am sure you are familiar with the proposed
shoreline restoration, the vegetative buffer, and so forth. I will not digress on those points here.

. The proposed Midland Development concerns us in Saint Michaels for two reasons: (1) we

have sperit much time and money on this issue to decide for ourselves what is and is not appropriate
within our borders and for the fragile critical area in which we have our town, and (2) this
development has become a flashpoint for the Talbot County Council to introduce substantive
legislation concerning the Critical Area Program that most of us believe to be contrary to the
Critical Area regulations, unconstitutional (vis a vis self-rule), ill-conceived and paternalistic. I ask
you to affirm the request for growth allocation by the Commissions of Saint Michaels. More
importantly, I ask you to consider Bill 933 as a substantive amendment to the Critical Area
Program, and as such, poorly designed, unworkable and contrary to law.

Having never visited or amended the local Critical Area Program in 14 years, the Talbot
County Council proposed Bill 933 within days of learning that the Commissioners of Saint
Michaels might recommend the developer’s proposal, having received a positive endorsement from
its own planning commission. Prior to the Commissioners of Saint Michaels taking up the issue,
the Talbot County Council publicly rebuked the Town and introduced legislation to remove
hundreds of acres of unused growth allocation that had been given to the municipalities in Talbot
County at the very commencement of the Critical Area Program. This proposed legislation,
including how municipalities are to seek approval from the county, creates more problems than it
solves. A procedural revision would only affect the mechanics of “how™ the local program is
managed. Unlike a procedural change or grammatical revision, this “revision” is substantive
because it goes to the very heart of “who” is the decision-making authority in the local program.

. Bill 933 creates a two tiered system in the county (without even describing how that system
might function) for the process of recommending growth allocation to the Critical Area




Cemmission. This additional level of veto power from the County substantially changes the nature
of the municipalities’ own Critical Area Programs. Moreover, it simply usurps local governmental
authority by injecting county control into those elements of municipal government (zoning,
development approval, etc.) that are the exclusive jurisdiction of the municipality.

COMAR 27.02.02.02 (A-B) describe that the “local jurisdiction” is responsible to the
Critical Area Commission, but that ultimately, the certification comes from the “appropriate agency
within the local jurisdiction.” In this case, that would be the governing body with the zoning power
to approve the plan. See COMAR 27.01.01(54) (definition of Project Approvals means the
“appropriate local approval authority” with zoning power). Therefore, the local authority, in the
case with any municipality in Talbot County, would be the town or city within the jurisdiction
(county). The addition of a system whereby there would be two local jurisdictions (one town, the
other county) deprives the regulations of their meaning. What if the two local jurisdictions
disagreed? What if each made its own findings and arrived at divergent recommendations to the
local Critical Area agency? The amendments created by Bill 933 only serve to create confusion and
begs the question of which authority is ultimately in control. If allowed to pass, these issues will
likely have to be resolved by the courts or through a substantial re-write of the Critical Area
regulations to resolve the conflict.

The proposed bill is constitutionally infirm because it creates two authorities operating
within the jurisdiction of each municipality. The towns in Talbot County and elsewhere derive their
authority from the state, not from the counties'. Saint Michaels and other municipalities have the
authority from the state to enact legislation, tax, provide for police, zoning, and so forth. Bill 933 in
practice makes the county the final arbiter of zoning and development within the towns. This
undermines the municipality’s ability to self-govern within its own physical boundaries regarding
powers the state chosen to let the town exercise. Control over the request for growth allocation, if
denied by the county, renders the municipality’s authority for growth and development
meaningless.

Mr. Foster, the president of the Talbot County Council, informed me personally that if the
towns cannot make good decisions for themselves, then the County will have to do it for them. He
expressed that he and other council members believe in a “no growth” mandate and are willing to
take whatever steps are necessary to prevent growth in the small towns in Talbot County. The
whole point of the Critical Area Law is to protect and conserve land within that zone as much as 1s
feasibly possible. The critical area criteria are to be used for responsible growth and to “minimize”
the impacts of growth, not prevent growth altogether. Here, it is being used as a tool to achieve an
altogether different and political resuit.

The proposed bill is in conflict with Critical Area regulations because these regulations
expressly call for the counties to provide for and accommodate the municipalities’ development
needs. COMAR 27.01.02.06 (2) reads “[w]hén planning future expansion of intensely developed
and limited development areas, counties, in coordination with affected municipalities, shall
establish a process to accommodate the growth needs of the municipalities.” (Emphasis added.)
The term “coordination” is defined as a harmonious interaction of functions. “Accommodation”

! By way of personal communication, Mr. Foster, a practicing attorney and President of the Talbot County

Council, informed me that municipalities derive their authority from the county. Nothing could be further from the
truth. The municipalities are chartered by the state and derive their powers directly therefrom. When it comes to state
law, the two are equals, and the county cannot impose its rule over the municipalities. Perhaps this is one source of the
County Council’s confusion.



.goes one step further and means that one is obligated to provide or supply for a need or want. The
removal of approximately 450 acres of growth allocation from the municipalities and the creation of
the County Council as the final arbiter of any recommendation of an award is anything but
cooperation or accommodation. In light of its present self-imposed mandate to prohibit growth, the
animus it exhibits towards the towns and lack of input from the municipalities concerning the bill, it
is clear to those of us affected by this legislation that we cannot look forward to any collaborative
efforts with the County. This bill is the opposite of cooperation and accommodation because it
deprives the municipalities of growth allocation acres, deprives the municipalities of power under
their own Critical Area Programs, creates a hostile and unworkable two-tiered system of approval
and deprives the towns (some of which are almost totally within the Critical Area) of any say about
their own future development. Those of us in municipalities find this legislation unpalatable and
insulting.

We are also concerned about the process in which this bill has been drafted. It is no secret
that your predecessor has been actively campaigning for this bill and has been a spokesperson for
related maneuvers by groups opposed to traffic and population impacts of the Midland project. Mr.
North has also recently been appointed by the Talbot County Councii to the county’s planning
commission. I would not be surprised to learn if he had a major role in the creation of Bill 933. 1
am not accusing him of any wrongdoing. He appears sincere in his efforts. However, he was
removed by Governor Ehrlich because his policies were not consistent with that of the current
administration. He is now back in Talbot County doing what appears to be that which he was asked
to stop doing in Annapolis. His property is immediately adjacent to the proposed Miles Point
development by the Midland Company. I respect that he is entitled to his opinion and his right to
protest a development that affects his property value. I would be disturbed to learn, however, that
Critical Area amendments were being manipulated by the County Council for its own political gain
and for reasons that are (however well-intentioned) inimical to Critical Area Commission and the
Ehrlich Administration’s policies.

I ask you to grant Saint Michael’s request for growth allocation. We in town believe this
current proposed project will actually benefit the town, the environment and add to the charm of
Saint Michaels. We also believe that development of this caliber, utilizing smart growth principles,
an environmentally friendly shoreline and historically accurate homes would serve as a model for
planning and development within the Critical Area.

Bill 933, on the other hand, is an example of reactionary legislation, hastily drafted for the
purpose of preventing municipalities from having a substantial role (if any) in the award of growth
allocation. It is contrary to Critical Area law and policy and contrary to the state constitution. At
best, its approval by the Critical Area Commission would create confusion and the likelihood of
litigation between the jurisdictions to resolve the problems its acceptance would introduce. For
these reasons it should not be approved as an amendment to the Talbot County Critical Area
Program. Thank you for you time and consideration in the matter.

submitted,

J. Phillip Kier ’

Saint Michaels Resident

Copy sent via facsimile




Robert L. Ehrlich, Jr.
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STATE OF MARYLAND
CRITICAL AREA COMMISSION
CHESAPEAKE AND ATLANTIC COASTAL BAYS
1804 West Street, Suite 100, Annapolis, Maryvland 21401
(410) 260-3460 Fax: (410) 974-5338
www.dnr.state.md.us/criticalarea/

January 13, 2004

Honorable Robert T. Snyder, President
The Commissioners of St. Michaels
P.O. Box 206

St. Michaels, Maryland 21663-0206

Re: Midlands/Miles Point Project
Dear Commissioner Snyder:
Thank vou for your letter of January 7, 2004 concerning Talbot County’s Bill 933 and the Midlands
Company’s proposed development in St. Michaels. As of this date. we have not received official
‘ submissions for local Critical Area Program changes from either Talbot County or the Town of St.

Michaels.. .

We will keep vour letter on record should these matters come before the Commission for review and will
notify vou in the event any public hearings are scheduled.

Please contact me at (410) 260-3467, or Executive Director Ren Serey at (410) 260-3462. if vou have
questions or need additional information.

Sincerely,

Martin G. Madden

Chairman

cc: Honorable Philip Carey Foster, President, Talbot County Council
Marianne D. Mason, Assistant Attorney General
Ren Serey

ITY For the Deaf
Annapolis: (410) 974-2609 D.C. Metro: (301) 586-0450
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" Serey, Ren

From: Donna [dswartz@tredavonproperties.com]
Sent:  Monday, March 29, 2004 2:25 PM

To: Serey, Ren

Subject: HB 933

Hon. Martin G. Madden, Chairman

Critical Area Commission fdr the Chesapeake & Atlantic Coastal Bays 1804 West
Street, Suite 100 Annapolis, MD 21401

Re: Talbot County Bill 933
Dear Senator Madden and Members of the Commission:

The Mid Shore Board of Realtors, an organization with over 500 members, strongly
believes in maintaining the quality of our local area through controlled and well
thought out growth within our towns and counties. We do not believe that growth in
and of its self is a good thing, nor do we believe that growth is a bad thing. We believe
that the right growth, well planned and well thought through will benefit all who live
and love the Mid Shore Area.

.As a member of the Mid Shore Board, I would like to take this opportunity to reiterate
what John Hurt, our President Elect, said at your hearing in Easton on March 24,
2004. The Mid Shore Board of Realtors and I strongly oppose the approval of Talbot
County Bill 933 as an amendment to the Talbot County Critical Area Program
because:

1) It effectively removes planning and zoning powers from the towns since

the vast majority of land within the towns that will be impacted is within the Critical
Area. As a result the county would have control of most growth within the towns. This
is clearly contrary to both Maryland law and to common sense.

2) It has created a strong adversarial relationship between the county and

the towns. This is also clearly contrary to Maryland law which requires counties to
work in coordination and cooperation with municipalities to plan and establish for
growth within the municipalities; and

3) It is a far reaching effort to take complete control over one particular

'project. Not only will the individual towns suffer a loss, but those who

3/29/2004
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have dealt with the towns in good faith will also suffer if the county is permitted to
retroactively usurp the planning and zoning power from the towns.

Thank you for the opportunity to be heard.
Very truly yours,

Donna Allen Swartz

3/29/2004



Serey, Ren

From: | robertgladney@mris.com

Sent: Tuesday, March 30, 2004 8:15 AM
: 0: Serey, Ren
‘iject: Talbot County Bill 933

Hon. Martin G. Madden, Chairman

Critical Area Commission for the Chesapeake & Atlantic Coastal Bays
1804 West Street, Suite 100

Annapolis, MD 21401

Re:  Talbot County Bill 933
‘Dear Senator Madden and Members of the Commission;

The Mid Shore Board of Realtors, an organization with over 500 members,
_strongly believes in maintaining the quality of our local area through
controlled and well thought out growth within our towns and counties. We do
not believe that growth in and of its self is a good thing, nor do we

believe that growth is a bad thing. We believe that the right growth, well
planned and well thought through will benefit all who live and love the Mid
Shore Area. ’

As a member of the Mid Shore Board, I would like to take this opportunity to
reiterate what John Hurt, our President Elect, said at your hearing in
q:ston on March 24,2004. The Mid Shore Board of Realtors and I strongly
pose the approval of Talbot County Bill 933 as an amendment to the Talbot

County Critical Area Program because:

1) It effectively removes planning and zoning powers from the towns since
the vast majority of land within the towns that will be impacted is within

the Critical Area. As a result the county would have control of most growth
within the towns. This is clearly contrary to both Maryland law and to
common sense.

2) It has created a strong adversarial relationship between the county and
the towns. This is also clearly contrary to Maryland law which requires
counties to work in coordination and cooperation with municipalities to plan
and establish for growth within the municipalities; and

3) It is a far reaching effort to take complete control over one particular
project. Not only will the individual towns suffer a loss, but those who

have dealt with the towns in good faith will also suffer if the county is
permitted to retroactively usurp the planning and zoning power from the
towns.

Thank you for the opportunity to be heard.

ery truly yours,
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Serey, Ren

From: Chuck Benson [cfbenson@bensonandmangold.com]
Sent: Monday, March 29, 2004 2:22 PM

To: rserey@dnr.state.md.us.

Cc: msb@dmv.com

Subject: Bill 933

Dear Ren:

It has been some time since you and | have spoken with regard to the many issues which surround the impact
that growth has and does not have on the waters of the Chesapeake Bay and its tributaries.

With the possibility of Bill 933 becoming a reality | rise up in opposition to the bill and can only reflect on what the
then Chairman of the Commission, John C. North told the public during the formative years of the Commission as
its representatives went around the mid-shore Counties saying that the Commission would “never become a
super zoning authority”. It appears that this is not the case.

1 wish you fellows would focus on the good that is being done by land owners within the Chesapeake’s Critical
Areas and begin to address the useless and wasteful legislation applicable to land fills, applications of sewage
sludge, outfall from municipal wastewater treatment plants, razor clam dredging, prohibiting blue line stream
impoundments and listen to your own biologists and others who are in the field. Forget about the politics and do
what is good for the Bay.

Sincerely:
Charles F. Benson
Benson and Mangold

Easton, Maryland
cfbenson@dmv.com

3/29/2004
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Serey, Ren

. From: Skipper Marquess [wmarques@bluecrab.org]

Sent: Monday, March 29, 2004 2:49 PM
To: Serey, Ren
Subject: HB 933

I think that should Talbot County be permitted to amend the Critical Area Legistion to give and take Groath
Allocation from the participating Towns then the entire law needs to be brought back to the Maryland state

Senant and be voted on again. I am not in favor of Talbot County Council being permitted to take groath
allowacation from ant township.

Resident of Oxford Maryland. William H. Marquess IV

3/29/2004
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Mid-Shore Board of REALTORS®, Inc.

8615 Commerce Drive, Suite 2, Easton, Maryland 21601
(410) 822-8767 FAX (410) 820-4598 Email: msbr@dmuv.com
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Hon. Martin G. Madden, Chairman (
Critical Area Commission for the Chesapeake & Atlantic Coastal Bays: i/
1804 West Street, Suite 100

Annapolis, MD 21401

Re: Talbot County Bill 933
Dear Senator Madden and Members of the Commission:

The Mid Shore Board of Realtors, an organization with over 500 members, strongly
believes in maintaining the quality of our local area through controlled and well thought
out growth within our towns and counties. We do not believe that growth in and of its
self is a good thing, nor do we believe that growth is a bad thing. We believe that the
right growth, well planned and well thought through will benefit all who live and love the
Mid Shore Area.

The question before us tonight is should Talbot County Bill 933 be approved as an
amendment to the Talbot County Critical Area Program? Bill 933, if approved, would
place all growth allocation land use conversions, even those with town borders, at the
discretion of the County Council.

Neither the Critical Area law as it is set forth in the Natural Resources Atrticle of the
Maryland Annotated Code, nor the local program criteria contained in COMAR give
county government the power to control or limit planning, zoning or subdivision
regulation within local municipality borders. Both legislation and case law have
regularly declared that municipalities have exclusive planning, zoning and subdivision
powers within their borders. The reason for this should be clear. Local municipalities
are the best judge of what is appropriate for them. They should be the one to make the
decisions on what growth occurs within their respective town limits.

State planning law, critical area law AND the Talbot County Comprehensive Plan all
envision and stress the absolute importance and necessity of a cooperative planning
process between county and municipal governments on the issues of municipal growth,
especially in the critical areas. Unfortunately this has not happened with respect to Bill
933. Despite the fact that this bill, if approved, would have a direct and major effect on
the towns, Talbot County never conferred with the towns before introducing it. A
cooperative planning process would dictate that the county and the towns meet, discuss
and confer on such a major change in advance to attempt to reach through cooperation

REALTOR® EQUAL HOUSING

OPPORTUNITY




after years of hard work and considerable expense the Town 6f St. Michaels was on the
verge of approving the project the county sprang to life.

First it sent a letter on December 1, 2003 to the Commission opposing the project.

Then fearing that this was not sufficient to control the situation, on December 23, 2003 it
passed Bill 933 which if approved will remove from the Town of St. Michaels, and from
all other towns in Talbot County, all growth allocation that is unallocated as well as all
growth allocation that has been allocated if actual construction has not yet begun. It
would void the Strasburg Annexation and growth allocation award which has already
been approved by both the Town of St. Michaels as well as the Critical Area
Commission.

In conclusion, the Mid Shore Board of Realtors strongly opposes the approval of Talbot
County Bill 933 as an amendment to the Talbot County Critical Area Program because.

1) It effectively removes planning and zoning powers from the towns due to the
fact that the majority of land within the towns is within the Critical Area, thus
the county would have control of most growth within the towns. This is clearly
contrary to both Maryland law and to common sense.

2) It has created a strong adversarial relationship between the county and the
towns. This is also clearly contrary to Maryland law which requires counties
to work in coordination and cooperation with municipalities to plan and
establish for growth within the municipalities; and

3) It is a far reaching effort to take complete control over one particular project.
Good legislation demands that those who will be affected have a voice and
that voice be heard and considered. If Bill 933 is allowed to take effect this
will not be the case. Not only will the individual towns suffer a loss, but those
who have dealt with the towns in good faith will also lose. If the county is
allowed to usurp the planning and zoning power from the towns because the
county disapproves of a town’s decision, what will be next?

Thank you for the opportunity to be heard.
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Hon. Martin G. Madden, Chairman REC#:‘{VED

Members of the Critical Area Commission
Critical Area Commission for the Chesapeake & Atlantic Coastal Bays
1804 West Street, Suite 100 MiR 24
Annapolis, Maryland 21401

CHES i
March 24, 2004 CRITICAL AncA GuiH1SSION

Dear Panel,

We are Saint Michaels residents writing to express our opposition to Talbot County’s Bill 933.
Bill 933 and related legislation removes all growth allocation Talbot County had awarded to the
towns and creates (an as yet defined) mechanism where the County would involve itself in the
zoning and Critical Area Growth Allocation decisions for projects falling within sovereign
municipal jurisdictions.

We oppose this ill-considered legislation for several reasons, among the chief reasons:

1. It removes growth allocation acreage from the very towns that have shown they can use it
judiciously.

2. It makes no allowance for pending decisions where towns have planned or are in the
process of approving growth allocation, thereby severely disrupting the planning and
zoning process and interfering with the decision making authority of the towns.

3. This bill is illegal because it runs contrary to critical area regulations which require the
counties to not only “cooperate” with, but also, “accommodate” future growth in the
towns. Talbot County Council Members have all expressed their opposition to growth;
this includes planned and responsible growth.

4. It is contrary to smart growth principles which encourage growth near existing towns for
reliance on existing infrastructure like sewer treatment, water as well as close access to
retail and recreational activities.

5. It encourages urban sprawl whereby large lots will eventually be developed in the critical
area on their own septic systems. The actual pollution “load” on the Chesapeake Bay
would be higher than the compact development envisioned adjacent to or in the towns.

6. It creates a two-tiered authority within the jurisdictions of the towns. We have sufficient
legal reason to believe this bill is constitutionally unworkable and will invite a suit
between the county and the towns to resolve the “self-rule” issues it creates.

7. Tt effectively nullifies the local critical area programs which some towns have
established.
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The bill is substantive in that it completely alters the local critical area program
procedural components and substantive decision making authority between the County
government and the municipalities.

The bill allows the County to create a strangle-hold on towns such that the towns’
intended growth, tax revenues and future planning are left the County.

Critical area acreage an extremely valuable and limited commodity. By reallocating
acres back to the County, decisions about the award of growth allocation would be in the
hands of another government whose financial and environmental interests are contrary to
those of the towns and those people actually closest to the affected area. These growth
units represent millions of dollars from would-be developers to towns for impact fees and
to offset the loss in any potential value from development in the towns. Growth
allocation award decisions and approvals will be decided more and more on the County’s
financial self-interest, notwithstanding which local jurisdiction (town) actually incurs the
loss.

Respectfully submitted,

U

J. Phillip

ééegorah Etherton Kele%w\
" Gloria Etherton m

104A West Chestnut Street
Saint Michaels, MD 21663




Hon. Martin G. Madden, Chairman RECTE‘{VED

Members of the Critical Area Commission

Critical Area Commission for the Chesapeake & Atlantic Coastal Bays

1804 West Street, Suite 100 MAR S
Annapolis, Maryland 21401

CHESSH .. oM

March 24, 2004 CRITICAL ARZA GuididISSIOH
Dear Panel,

We are Saint Michaels residents writing to express our opposition to Talbot County’s Bill 933.
Bill 933 and related legislation removes all growth allocation Talbot County had awarded to the
towns and creates (an as yet defined) mechanism where the County would involve itself in the
zoning and Critical Area Growth Allocation decisions for projects falling within sovereign
municipal jurisdictions.

We oppose this ill-considered legislation for several reasons, among the chief reasons:

1. It removes growth allocation acreage from the very towns that have shown they can use it
judiciously.

2. It makes no allowance for pending decisions where towns have planned or are in the
process of approving growth allocation, thereby severely disrupting the planning and
zoning process and interfering with the decision making authority of the towns.

3. This bill is illegal because it runs contrary to critical area regulations which require the
counties to not only “cooperate” with, but also, “accommodate” future growth in the
towns. Talbot County Council Members have all expressed their opposition to growth;
this includes planned and responsible growth.

4. Tt is contrary to smart growth principles which encourage growth near existing towns for
reliance on existing infrastructure like sewer treatment, water as well as close access to
retail and recreational activities.

5. It encourages urban sprawl whereby large lots will eventually be developed in the critical
area on their own septic systems. The actual pollution “load™ on the Chesapeake Bay
would be higher than the compact development envisioned adjacent to or in the towns.

6. It creates a two-tiered authority within the jurisdictions of the towns. We have sufficient
legal reason to believe this bill is constitutionally unworkable and will invite a suit
between the county and the towns to resolve the “self-rule” issues it creates.

7. It effectively nullifies the local critical area programs which some towns have
established.



8. The bill is substantive in that it completely alters the local critical area program
‘ procedural components and substantive decision making authority between the County
government and the municipalities.

. The bill allows the County to create a strangle-hold on towns such that the towns’
intended growth, tax revenues and future planning are left the County.

. Critical area acreage an extremely valuable and limited commodity. By reallocating
acres back to the County, decisions about the award of growth allocation would be in the
hands of another government whose financial and environmental interests are contrary to
those of the towns and those people actually closest to the affected area. These growth
units represent millions of dollars from would-be developers to towns for impact fees and
to offset the loss in any potential value from development in the towns. Growth
allocation award decisions and approvals will be decided more and more on the County’s
financial self-interest, notwithstanding which local jurisdiction (town) actually incurs the
loss.

Respectfully submitted,

‘ 1. Pmlﬁ%/
e o & fer
eéborah Etherton Keller

j Gloda Etherton m

104A West Chestnut Street
Saint Michaels, MD 21663
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Edgar N Hamson Commissioner
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- Canny Adams, Commissioner
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Norman R Fegel, Commissoner
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Bill 933 / Hearing March 24, 2004
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NOTES/CCMMENTS
Due to the upcoming hearing March 24, 2004 concerning Bill 333, | have faxed a
copy of this letter. The original was mailed on March 22, 2004.

Thank you, Cheryl Lewis
President, Trappe Town Council
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THE TOWN OF TRAPPE, INC Cheryi Lewis, President

410-476-3170
4011 POWELL AVENUE Cheryl@trappemd. net
P.O. BOX 162 Robert Niemeyer, Vice President

410-476-5244
TRAPPE, MARYLAND 21673-0162

Edgar N. Harrison, Commissioner

410-476-3170 VAN
Danny Adams, Commissioner
Fax: 410-476-3197
410-476-3192 L3 -
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RECEIVED
March 22, 2004
MAR 23 2004

Hon. Audrey E. Scott, Secretary

Hon. Tom Rimrodt, Assistant Secretary
Maryland Department of Planning

301 W. Preston Street, Suite 1101
Baltimore, Maryland 21201-2305

CHESAPEAKE BAY
CRITIEAL AREA COMMISSION

RE: Talbot County Attorney Michael Pullens’ letter, referencing Bill 933, dated
March 9, 2003

Dear Secretary Scott and Assistant Secretary Rimrodt:

In reference to the above-mentioned letter, I will leave the legal argument to those
who are more educated. Yet, I feel I must defend the Town of Trappe’s right to disagree
with the Talbot County Attorney on issues involving Municipal - County relations, the
right to defend legislation affecting municipalities located in Talbot County and the right to
take advice from the attorney of our choosing. That said, the Town of Trappe, being the
first municipality in Talbot County to experience the over reaching arm of our current
County Council, will continue to fight for municipal rights as long as we feel the County is
overstepping its authority.

After an almost 10 year building moratorium, a complete wastewater treatment
plant upgrade, a complete town comprehensive plan rewrite and several years of almost
weekly meetings and workshops, the Commissioners of the Town of Trappe voted to
accept an annexation request submitted by land owners with the intention to develop. An
annexation of land within the Towns Growth Area as represented in the Town’s
comprehensive plan, a plan that was overwhelmingly approved by the then County Council
and the Maryland Department of Planning.

The current County Council and its allied special interest groups came out against
the Trappe Commissioners and their decision. Members of the County Council spoke out
against the Trappe Commissioners at special interest group meetings and in favor of a
referendum on the annexation. The Commissioners of the Town are proud to say the
annexation, brought to referendum, was approved overwhelmingly by 70% of the voters in
one of the largest voter turn outs in the history of the Town.

Following the annexation, the County Council then attempted to introduce
legislation to downsize the entire remaining growth area for the Town of Trappe.

In the last two weeks, the Talbot County Council has sent letters to the Maryland
Department of the Environment concerning the Town of Trappe’s recent Wastewater
Discharge Permit, affirming the position of their allied special interest groups and speaking




against the Town of Trappe, while at no time having any direct communication with the
Town of Trappe concerning the matter.

The Town of Trappe’s “stake” in Bill 933 is that of a municipality in Talbot County
with the same concerns as all municipalities in the County. The Commissioners of the
Town of Trappe are well aware of the politics in this County. We are well aware of the
County’s attempts to restrict growth in St. Michaels by removing their growth allocation,
knowing full well St. Michaels was legally committed to an annexation and DRRA
involving property in their Critical Area.

As the current Talbot County Counsel continues to attempt to use ‘revised’ growth
allocation legislation, ‘revised” zoning legislation, ‘revised’ comprehensive plans, ‘revised’
water and sewer plans and who knows what other unforeseen ‘tools’ to stop any growth
including Smart Growth in our County, as recommended by the special interest groups that
helped to get them elected, the Town of Trappe will continue to vocally defend the right of
its citizens and the citizens of our sister municipalities to be treated fairly and reasonably
by the County in which we reside.

On a more personal note, I find Mr. Pullen’s insinuation that the Commissioners of
Trappe are being mislead by our attorney and are unable to determine the relevance of Bill
933, along with Mr. Pullen’s personal attack on our attorney, to go far beyond the
professional level I would expect from an attorney representing a county in the State of
Maryland. As a Town Commissioner, I find his letter questioning our attorney’s position
on ‘other clients’ cases to be totally out of line. If he was attempting to discredit Mr.
Thompson in the eyes of this municipality he has been unsuccessful. I sincerely hope he is
just as unsuccessful with the 14 other recipients of his letter.

I'truly appreciate the time you have given to our opinion and trust in your ability to
lead us all in the right direction.

Sincerely,

CheryMLewis
President, Trappe Town Council
for The Trappe Town Council

Cc:  Town of St. Michaels
Town of Oxford
Town of Easton
Town of Denton
Martin G. Madden, Critical Area Commission
Scott Hancock, Maryland Municipal League
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Gentlemen: | '

| am sorry that | will not be able to attend your hearing at the Easton High School Auditorium
because | will be traveling to Connecticut on Business. | will attend your meeting concerning
St Michaels /Midland request next week.

| am submitting this letter for the record because of my concern about the process that was
used by the County Commissioners in their enactment of Bill 933. As a former Mayor of a
large community in an urban setting | am concerned about the need to maintain the rural and
small community environment that we all love in Talbot County. | did not move here to have
another Northern Virginia evolve. | know that growth of some nature is going to take place and
| am interested in positive growth. If there is anyone that believes that growth can be stopped
they are wrong.

While | live in the County, my home is one block from the city line of St Michaels. | believe that
. | have some knowledge of the concerns of the people of St Michaels. | would like to express
my concerns for the following reasons:

1. The approval of Bill 933 was done without a public hearing and was rushed
through to stop St Michaels from making their own decisions on the Critical Area decisions.
This was a complete reversal of many years of having the local towns handle their own
decisions.

2. If the Towns do not have the ability to manage their own growth then they will not
be able to have managed growth, which will increase their tax base. Consequently they will
not be able to support the services that are required without killing the local residents with high
taxes. The tax burden on the residents of the town is twice as much as that of the County.

3. It removes growth allocation from the towns that have used it judiciously and
have come to rely on it for projects under consideration. It is saying to the local communities
we will manage your growth and control your tax base but you can increase taxes to maintain
services.

4. | believe that it runs contrary to critical area regulations, which require the
counties to cooperate and accommodate the towns. |t Valso not helpful to good growth
management which says to keep all growth near the towns so that services such as sewers

. and water can be handled more efficiently.



Nicholas A. Panuzio

. Page 2
5. The County decided many years ago that the best way to handle these actions
were for the people closest to the situation to make the decisions. Now because of an attempt
to control what Local citizens want the County has reversed its traditions, which have worked
well. Citizens should make the decisions for their communities not people who live outside the
community.

| hope that the Critical Area Commission will reject Bill 933 and allow the local
communities to control their destinies. If not perhaps the County should come up with a taxing
system that says if the county is going to control the economic development of the towns then
they will spread the cost of the services throughout the County and have everyone share in the
taxes. 1do not beiieve that those who oppose any growth wiil want that to be done.

Sincerely,

Nicholas A. Panuzio

708 Riverview Terrace
St. Michaels, MD 21663
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March 23, 2004 410-548-3737

Honorable A. Phillip Dinkel, Vice President
The County Commissioners of St. Michaels
P.O. Box 206

Saint Michaels, MD 21663-0206

Dear Commissioner Dinkel:

I would like to thank you for giving me an opportunity to show my support in this
delicate matter. As a native of the Eastern Shore [ have been blessed to have the
opportunity to not only see but also to have lived in one of the most beautiful regions in
the world. Saint Michaels is a microcosm in which the bounty of the Eastern Shore is
encompassed, but perhaps even more impressive is the symbiotic relationship between its
people and the pristine environment. For hundreds of years the people of Saint Michaels
have not simply lived on the land but have lived with it.

[ have recently become aware of the introduction of a bill (Bill 933) that would
essentially revoke the power of the local government to do what they have done so well,
for so long and that’s to govern. I refuse to say “If it isn’t broken don’t fix it”, that tired
cliché is out of place in this instance. I am saying that if growth allocation is going to
occur, who better than the people that have to live with the growth to make the decisions
of how that growth will take place.

I have been made aware of an effort to prevent the recently approved growth allocation
for the Midland Companies designated for their proposed development of Perry Cabin
Farm. After reviewing the logistics involved with the project I have found that the
development will not only strengthen the infrastructure of the rural area but it will also
serve the function of shoreline and waterfowl restoration which are an mtcgral part of the
public park.
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3/23/04
Honorable A. Phillip Dinkel, Vice President

In conclusion I would like to let it be known that in reference to Talbot County’s Bill 933
I am opposed. I would like to see this last minute attempt to block what is most
appropriately called “Smart Growth”, dismissed. I feel it would be a grievous error to
remove the municipalities from the process of determining what allocations would best
serve the very community being affected.

Sincerely,
Bl FLH

Richard F. Colbum

" Cc: Cheryl Thomas
Critical Area Commission
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The Commissioners of St. Michaels

P.0. BOX 208

SETTLED 1670-80 ST. MICHA 83-0208
INCORPORATED 1804 LS MATTLAND 2ue Pax (410) 7t-a0gg

YOO/TTY RELAY 1:800-735-2259

December 16, 2003

HAND DELIVERED

Hon. Philip C. Foster, President

County Council of Talbot County, Maryland
142 N, Harrison Strest

Easton, Maryland 21601
Re:  Opposition to proposed Talbot County Bil] No. 933
Dear Prexident Foster Couneil Members:

On November 18, 2003, the County Council of Talbot County introducaed legislation in
the form of County Bj)l No. mmatwmldmmowﬁomdn'rowm' contral all growth
allocation ascreags previonaly allotted, Whether unallocated, already allocated, or currently undsr

2 for i X

with respect to the signiﬁmntpmofthenhmicip&lity
.933mmdeﬂ’mivelywmlmdplanningandming
functions over that ares. from the 'l‘ownandgiwitanlbothunty. We believe the emactment
of Bill No. 933 bythaComtyCound]ismnwoswy, inconaistent with State law and will hgve
3 negative impact on the Towns of Talbot County.
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Hon. Philip C. l-':;tu- President
County Council of Talbot County, land
December 16, 2003 My

process. As
the right and ability of St. Micheels to
gmmmmemhmcmwmmmmm

Wedonattbhkthztthisdmﬁcmpianmuymmnmawilablemmomion
amongthetownsmdﬂieCauntyinawaythatwﬂlachimﬂnsmedpmpouoﬂhemu,
or to qualify the County for an additional allotment of growth allocation for nse as IDA«,
Webdieve!huthecmmpmviaions of the County Code and 2 cooperstive effort
among the affected prisdictions could accomplish the necesanry remilts.

Maxylmd!mindimthatthe‘rownisimndedbytheSmeivhavehomzmlepowm
lndtohaveplzming.mning.mdmbdiﬁaionpowenmhndwmﬁnthermmﬂm
exclution of the Counmty, We believe that the Bill is contrary to the Maryland
Constitution and several State stetutes.

For 20 years the Towna have exercised carefu! stewardship of their growth aflocation.
msﬁahaidmedbyﬂlemomﬁaﬂouﬁonmpmmahingmundindim
that Bill 933 is unnecessary.

We urge the Co:meiltoreviewdleﬁmcmtainedinmeneloudposiﬁmplpamdto
carefiily consid 931 is the best interest of all Citizens of
Conmy. As far i ing i -

We respectfully urge you to consider these issues and to postpane action on Bill 933 yotil
ve met with the elected officials of the Towns of Easton, Oxford and St. Michsels,

Thank you for your eonsideration.
Sincerely,

Rabert T. Snyder, President
THE COMMISSIONERS OF ST. MICHAELS

R18/ct
Enclosure
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CcC: Hon. Deiegats Jeanne Haddaway
32 §. Washington Strest
Baston, MD 21601

Hoo. Sidney 8. Campen, Jr., President
Commissioners of Oxford

P.0. Box 399

101 Market Stree

Oxford, MD 21654

Hen. Robert C, Willey, Mayor
Hon. John Pord, Pregident
Eagton Town Council
P.0.Box 520

14 South Harvison Stregt
Easton, Maryland 21601

Hon. Cheryl Lewis, President
Trappe Town Council
P.0.Box 162

Trappe, MD 21673
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The Commxss;g%%as :ﬁf 8t. Michaels

SETTLED 167040, 6T MICHARLS, MARYLAND 21600206 i anssas
INCORPORATED 1804 . TDD/TTYRELAY 1-905-735-225

Opivion of the Commissieners of St. Michaels on
Talbot Connty Bill 933
December 16, 2003

Bill933 ix Unpecegeary

Wedonotthinkthatthisdruﬁcstepisnacesmymmgeavmhblemwm
mgﬂwmmmdmemmyhamythnwinubimmemmdﬂnBﬂLtn
qualify the Coumy for an additional allotment of growth allocsation for use as IDAs. The current
County Code, Chaprer 190 (Zoning) Section 190~509 (Adminigtration), Subsection D (Growth
allocation diswrict boundary amendments in the Critical Ares), Past (11), provides for periodic
reviews “for poasible reallocation” of growth allocation. We believe that this existing process
couldbemedtomeetandeolwﬂxemdpmblinawayﬂntwouldbemnuanyagmb!e
and within the spplicsble State lrws. From our viewpeint, Bll 933 would resalt in a tremendous
mwutomeﬁ:Msudrwmhwiugbmwmedinmﬁmuponuetoffaaazhaxﬁsrm
mehnﬁsomephmﬁngmdmningdmdmlmbeninphcefordmdea

B{ll 533 is Nat Consistent With State Law

We believe that the Bill, if enacted, would be contrary to State laove and policies because
itwou!dhnveﬁweﬂ'eaofmking&umthe’rownmvmmm and placing in the County
government, certain home rule, planning and 20ning powers. In 1804 the Town of St. Michaels
was ganted the status of 4 municipal corporation by the State of Maryland. As an incorparated
municipality, St. Michasls is imended by State law to have certain powers. Amoug the powers
granted exclusively to Maryland tumnicipelities are those expreased in the following;

1. Maryland Constitution, Article XI-E (Mimicipal Carporations), Section 3 (Power

of home rule);

2. Maryland Code, Article 234 (Municipal Corporations), Section 2 (Bxprezs

powers), Subsection 36; and

3 Maryland Cade, Anticle 668 (Land Use).
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Opinion of the Commissioners of St Michsels
County Bil] 533
December 16, 2003

4, eryﬁm&l,a;d C;de, State Finanoe And Procirement Amicle, § 5-7B-02 (Priority
ares
We believe that these Maryland lmindiectethatﬂnel‘misintmdedbyﬁeSmwhave
hore rule powers, and to have planning, zoning, and subdivision powers over land within the
Town, to the exchusion of the County. For example, Asticle 668 requires the Town 10 have its
own comprehensive plan,

Further, in the case of Gordon 1. Commissioners of St Mickaels, 278 Md. 128, 359 A.2d
343 (1976), the Maryland Coun of Appeals struck down as “uncongtitutional that portion of
Maryland Code (1957, 1970 Repl. Vol,, 1975 Cum.Supp.) Art. 66B, § 4.05(d), permitting ench
incarporsted fown in Talbat County to ‘have territorial plenning and zoning jurisdiction over all
land lying within one mile of its eorporete boundaries’ because Maryland Constitution Art, XI-E

of the Constitution 1o have & charter farm of vernment which will be special or Jocal i #a
terms or in its effect . . .~ We believe that principlea of Gardon v Commissioners of St
Micliaets apply to the Bill, if enacted, which wauld effectively give Talbot County plaming and
mgmmmmmwﬁermwmmmmmcmmmmcmn
Ares, which include a substantial part of the Town.

Dwmamymmmm,mmkyﬁllﬁm&emmdmuhmdm
development should occur within and around existing municipslities. See Maryland Code, State
Government Article, Title 9 (Miscellanecun Executive Agencies), Substitle 14 (Ofice Of Smare
Growth), Section 9-1402 (Legislative findings and purposs). See also the attached Jetter 1 the
Commissioners from John W. Frece, Acting Direstor of the Governor’s Office of Smart Growily
in April of 2003 and the attached lettar fom Socretary Audrey E. Scott of the Maryland
Department of Planning to Mr. Valanos of the Midland Companies datzd August 2003, We
believethattheeﬁ'ectoﬂheﬂillwanldbetonkeﬁomthefm'smnnlaﬂorsubmmiallyall
of the available growth allacation allotted by the State to the County. Therefore, the Town
wonld be left without access to a reasonable quantity of the County’s available grawth allocation
to effect the State policies relating to growth within and around the Town. We believe that if the
County’s true purpose of the Bill i to make available when needed additional growth allocation
for use in allowing develnpmcntas'lnteuelyDevelopedAreas“(or“mAz”,udutwunin
;;aedl;x?the State Critical Amkmmdngﬂaﬁam),mgmthaembmﬁlmrdul wiys

which to accomplish that purpose without taking the incorporated municipalities in
TdbaCamtytheﬁghtofulf-gavmuncm as the Bill wonld do,

It is noted, in particular, thet the Code of Maryland Regulations (“COMAR™), §
27,01.02.06, pravides, in part; .

A.  Intensely developed and limited development areas may be increased subject to
these guidelines:
O ...
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@  When Planning firure expangion
' developmene areas, connties, in
ewablish a process g

requires 10 be accommodated. Ag
and sbility of the Towns to gelf.
Ares.

drafted, the Bill would

of intensely developed and fimited
coordingtion with affucted
accommodate the growrk

6 added ]

:haMneedaofﬂu-"Tm

orinplnof&avay'rmmhw

have the

effect of dismantling the right

-detmuinatmnwgardhggmmhanddevelopmminmecﬁﬁu]
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County Bill 933
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maps that designated the areas for 88 originally enacted by the Moreover,
bmofnoconmmnoﬂmd wnhinthauriﬁcalm Talbot County is one of those
counties that are chthenmmﬂlimimﬁnnmthemofmmhnﬂounm

exempted that
canbehwedinthakum&mavaﬂmmm.&”) See Maryland Code, Natural
Article, Section 8-1808.1 (Growth allocation), Subsection (c), Part (3) and Part (5),

- This document represents the unanimous position of the Town Commisgipners, Thank
you for your cansideration of our requests.

Robert T. Soyder, Presiderr -
THE COMMISSIONERS OF ST, MICHAELS

RTS/ct

CC: Hon. Delegate Jeanne Haddaway
32 S. Washingson Street
Easton, MD 21601

Hon. Sidney S, Campen, Jr., President
Commissioners of Oxford

P.0.Box 399

101 Markst Swreet

Oxford, MD 21654

.4.
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Opinion of the Commissioners of St. Michaels
County Bill 933

December 16, 2003 _ ‘

Hon. Robert C, Willey, Mayer
Hon. John Ford, President
Easton Town Council
P.O.Box 520

14 South Harrison Street

Easton, Maryland 21601

Han Cheryl Lewis, President
Trappe Town Coundil
P.0.Box 162

Trappe, MD 21673



Serey, Ren

PEYTON LOGEMAN [PEYTON.LOGEMAN@Longandfoster.com]
Tuesday, March 30, 2004 12:26 PM
’ Serey, Ren
Cc: PEYTON LOGEMAN .
Subject: FW: HB 933 Letter

Importance: High

Hon. Martin G. Madden, Chairman

Critical Area Commission for the Chesapeake & Atlantic Coastal Bays
1804 West Street, Suite 100

Annapolis, MD 21401

Re: Talbot County Bill 933
Dear Senator Madden and Members of the Commission:

The Mid Shore Board of Realtors, an organization with over 500 members,
strongly believes in maintaining the quality of our local area through
controlled and well thought out growth within our towns and counties. We do
not believe that growth in and of its self is a good thing, nor do we

eve that growth is a bad thing. We believe that the right growth, well
planned and well thought through will benefit all who live and love the Mid
Shore Area.

As a member of the Mid Shore Board, I would like to take this opportunity to
reiterate what John Hurt, our President Elect, said at your hearing in

Easton on March 24, 2004. The Mid Shore Board of Realtors and I strongly
oppose the approval of Talbot County Bill 933 as an amendment to the Talbot
County Critical Area Program because:

1) It effectively removes planning and zoning powers from the towns
since

the vast majority of land within the towns that will be impacted is within
the Critical Area. As a result the county would have control of most growth
within the towns. This is clearly contrary to both Maryland law and to
common sense.

2) It has created a strong adversarial relationship between the county
and

the towns. This is also clearly contrary to Maryland law which requires
counties to work in coordination and cooperation with municipalities to plan
ad establish for growth within the municipalities; and

3) It is a far reaching effort to take complete control over one
particular




project. Not only will the individual towns suffer a loss, but those who
have dealt with the towns in good faith will alse suffer if the county is
permitted to retroactively usurp the planning and zoning power from the
towns.

Thank you for the opportunity to be heard.
Very truly yours,
Peyton Logeman

Realtor
Long and Foster Realtors
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Serey, Ren

From: Bob Mielke [bobmielke@goeaston.net]
Sent: Tuesday, March 30, 2004 1:20 PM
To: Serey, Ren

Hon. Martin G. Madden, Chairman
Critical Area Commission for the Chesapeake & Atlantic Coastal Bays 1804 West
Street, Suite 100 Annapolis, MD 21401

Re: Talbot County Bill 933
Dear Senator Madden and Members of the Commission:

The Mid Shore Board of Realtors, an organization with over 500 members, strongly
believes in maintaining the quality of our local area through controlled and well
thought out growth within our towns and counties. We do not believe that growth in
and of its self is a good thing, nor do we believe that growth is a bad thing. We
believe that the right growth, well planned and well thought through will benefit
all who live and love the Mid Shore Area.

As a member of the Mid Shore Board, I would like to take this opportunity to
reiterate what John Hurt, our President Elect, said at your hearing in Easton on
March 24, 2004. The Mid Shore Board of Realtors and I strongly oppose the approval
of Talbot County Bill 933 as an amendment to the Talbot County Critical Area
Program because:

1) It effectively removes planning and zoning powers from the towns since

the vast majority of land within the towns that will be impacted is within the
Critical Area. As a result the county would have control of most growth within the
towns. This is clearly contrary to both Maryland law and to common sense.

2) It has created a strong adversarial relationship between the county and

the towns. This is also clearly contrary to Maryland law which requires counties
to work in coordination and cooperation with municipalities to plan and establish
for growth within the municipalities; and

3) It is a far reaching effort to take complete control over one particular
project. Not only will the individual towns suffer a loss, but those who

have dealt with the towns in good faith will also suffer if the county is permitted
to retroactively usurp the planning and zoning power from the towns.

Thank you for the opportunity to be heard.
Very truly yours,

Robert D. Mielke, Associate Broker
Director Mid-Shore Board of Realtors
Alex Fountain Realty LLC

113 E. Dover Street

Easton, MD 21601

410-822-2165

3/30/2004
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P.O. Box 339 -
Oxford, Maryland 21654
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. (410) 226-5122
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February 27, 2004 CHESAF R =8y

. CCRITIGAL 771 < ey

Martin G. Madden, Chairman
Critical Area Commission for the
Chesapeake & Atlantic Costal Bays
1804 West Street, Suite 100
Annapolis, MD 21401

Re:  Proposed Amendment to Talbot County
Critical Area Plan (Talbot County Legislative Bill 933)

. Dear Chairman Madden:

The Town of Oxford believes that Talbot County Legislative Bill 933, as enacted by the
Talbot County Council, constitutes a significant amendment to the County’s critical area
program, both in terms of what the bill seeks to repeal, and what it seeks to add Bill 933
infringes upon the Talbot towns” management of their own critical area programs and their own
planning and zoning functions within their own boundaries. The issues created by Bill 933 are
significant to all of the Talbot County municipalities.

The purpose of this letter is to request a public hearing upon the proposed changes to the
Talbot County Critical Area program embodied in Talbot County Legislative Bill 933

With appreciation for your attention to this request, I am,

ruly yours,

David R. Thompson \MfT/

Attorney for the

. Town of Oxford

ce: Commissioners of Oxford
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Martin G. Madden, Chairman
February 27, 2004
. Page 2 of 2
Commissioners of Trappe
Commissioners of St. Michaels
Easton Town Council
Senator Richard F. Colburn
Delegate Adelaide C. Eckardt
Delegate Jeannie Haddaway
Maryland Department of Planning
Maryland Municipal League
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January 13, 2004 .
JAN 20

Hon. Martin G. Madden, Chairman HC'_-'- ci - SAY
Critical Area Commission for the Chesapeake & Atlantic Coastal Bays Avst LUl SSION

1804 West Street, Suite 100
Annapolis, Maryland 21401

Re: Additional comments for the record on Talbot County Bill 933
Dear Senator Madden and Commission Members:

Our letter of January 7, 2003 addressed the reasons for our opposition to Talbot County
Bill No. 933, entitled “A Bill to Review and Reallocate the Number of Reserved Acres of
Growth Allocation Allocated Among the Towns for Rezoning in Compliance with the
Requirements of Chapter 190, Talbot County Code, “Zoning” § 190-109 D. (11)”. By this letter,
we would like to add additional reasoning for the Critical Area Commission to deny Talbot
County’s attempt to remove growth allocation from the Towns’ control.

In our January 7, 2003 letter we noted that more than half of the Town of St. Michaels is
located within the Critical Area and because of this, Talbot County Bill No. 933 has the effect of
transferring ultimate planning and zoning authority in a significant part of the Town from the
Town to the County government. We further noted that such action is contrary to the grant of
home rule powers to the Town by Maryland Constitution, Art. 11-E; the express powers granted
to the Town by Maryland Code, Art. 23A, § 2; and the planning and zoning powers granted to
the Town by Maryland Code, Art. 66B.

Article 66B has relevant language to point out the impropriety of Bill No. 933. Article
66B, Section 1.01 (Visions), states:
In addition to the requirements of § 3.05(c) of this article, @ commission
shall implement the following visions through the plan described in § 3.05 of this
article:
(1)  Development is concentrated in suitable areas.
(2) Sensitive areas are protected.
(3)  In rural areas, growth is directed to existing population centers
and resource areas are protected.




Hon. Martin G. Madden, Chairman
Critical Area Commission
January 13, 2004

Page 2
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Stewardship of the Chesapeake Bay and the land is a universal
ethic.

Conservation of resources, including a reduction in resource
consumption, is practiced.

To assure the achievement of items (1) through (5) of this
section, economic growth is encouraged and regulatory
mechanisms are streamlined.

Adequate public facilities and infrastructure under the control of
the county or municipal corporation are available or planned in

areas where growth is to occur.
Funding mechanisms are addressed to achieve these visions.

Further, Section 4.01 (Grant of powers; statement of policy; construction of powers),

states:

part:

(2)

On October 8, 2003, Governor Ehrlich issued Executive Order 2003.33, which states, in

A

)

It is the policy of this State that:

) The orderly development and use of land and structures
requires comprehensive regulation  through  the
implementation of planning and zoning controls; and

(ii)  Planning and zoning controls shall be implemented by
local government.

Established. There shall be a Maryland Priority Places Strategy. The
Strategy shall be developed and implemented by the Maryland
Department of Planning.

Purpose. The Strategy shall be to identify specific State actions that will
be undertaken and definitive procedures that will be instituted to
accomplish the following objectives: ‘

1)

@)
€)

Achieve the established goals of State planning policy and local
comprehensive plans for development, economic growth,
community revitalization, and resource conservation;

Accomplish these diverse goals through mutually supportive
means; and

Promote fiscal responsibility of State government to achieve the
best “public return” on State investments in these goals.

The Maryland Priority Places Strategy shall be based on:

(D

The eight statewide visions [stated in Article 66B, Section 1.01
(Visions)] of State Planning Policy for Economic Growth,
Resource Protection and Planning established in the Economic
Growth, Resource Protection and Planning Act of 1992;
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(2)  The Priority Funding Areas Act of 1997 [Maryland Code, State
Finance And Procurement Article, Division I (State Finance), Title
5 (State Planning), Subtitle 7b (Priority Funding Areas)]; and

(3)  Existing State and local planning requirements, comprehensive
plans, regulations, powers, and processes.

D. The Maryland Department of Planning shall implement the Maryland
Priority Places Strategy by developing initiatives to accomplish the
following:

(1)  Ensure that State programs, regulations and procedures, and
funds are used strategically to achieve the goals of local
comprehensive plans and State planning policy and provide for
the infrastructure necessary to support planned growth,

(2)  Better enforce existing laws, regulations and procedures that are
designed to ensure mutually supportive public investments and
actions;

(3)  Streamline State regulations and procedures o make quality, well
designed growth easier to build inside Priority Funding Areas;,

(4)  Identify key plans and functions of State government that affect
growth and development and make appropriate changes to those
plans and functions to better support the goals of the Maryland
Priority Places Strategy,

(5)  Encourage resource protection and production outside of the
Priority Funding Areas for environmental protection, recreation,
tourism, forestry, and agricultural purposes; and

(6)  Enhance existing brownfield cleanup and redevelopment, transit
oriented development, and community revitalization efforts.

Except for the initial five-year period after an annexation, as provided in Maryland Code,
Art. 23A, § 9 (c), a county has no planning or zoning authority over land within a Maryland
municipality. However, Bill No. 933 has the effect of taking from the Town the power to plan
and zone the Perry Cabin Land, as well as other significant areas of the Town. The County’s
enacting of Bill No. 933 is contrary to vision number 3 (In rural areas, growth is directed to
existing population centers) of the eight statewide visions, and to the Priority Funding Areas Act
of 1997, in that it makes development within significant areas of the Town impossible without
the consent of the County.

In addition to the above-described actions of the Talbot County Council, the County
owns and the Council controls the wastewater treatment and collection system that serves the
Town and the surrounding areas of the County. That wastewater treatment plant is inadequate in
the volume of treatment capacity to meet current demand and is technically outdated to meet
current water quality laws. Further, the collection system has significant inflow and infiltration
problems, allowing significant volumes of stormwater to enter the sewage treatment system and
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flow through the treatment plant, further overloading the treatment system. To address these
problems the County Council has for several years been in the process of deciding on the
upgrading and expansion of that plant. The renovated and expanded plant is to be online in the
summer of 2006.

In its deliberations regarding the expansion and renovation of the wastewater treatment
plant, the Talbot County Council has debated what should be the treatment capacity of the
upgraded plant. Although a former Council approved a larger plant, the County Council has
very recently voted to decrease the size of the renovated plant to a capacity that the Council now
says may not be adequate to serve the proposed Miles Point project, all of which would be
located within a municipality and zoned to qualify as a priority funding area. In fact, of the 89
acres proposed to be devoted to the project, 72 acres have been within the Town and zoned for
7,200 sq. ft. lots (well in excess of 3.5 units per acre) since 1980 - pursuant to an annexation
agreement to which the County is a party. However, it appears from their comments that the
County has not planned, and is not planning, for the development of this land in its public sewer
system.

Only 17 acres of the proposed 89 acre Midland Companies development have been
recently annexed to the Town. The entire 89 acres is either currently, or soon will be, a priority
funding area. We believe that funding a sewage treatment plant that could be considered
inadequate in size almost from the day it is completed is not wise use of State funds. The plant
should be sized to accommodate reasonable and foreseeable growth, and the collection system
should be fixed so that excessive stormwater is not flowing through the sewage treatment plant.
Finally, the cost of fixing the inflow and infiltration problem, which has existed since the County
insisted on taking over the system from the Town in 1976, should be paid for by all of the system
users rather than penalizing the residents of the Town by assessing the cost of inflow and
infiltration repairs only to the properties within the Town.

As stated in our January 7, 2004 letter, State law also encourages development within
municipalities at a density of at least 3.5 units per acre. See Maryland Code, State Finance And
Procurement Article, § 5-7B-02 (Priority funding area). The point that we want t0 add here is
that all of the land that is involved with proposed the Miles Point development is or will be
zoned for development in excess of 3.5 dwelling units per acre. Thus, the zoning on the Perry
Cabin Farm property would allow such density as to make the construction and operation of
infrastructure, such as public sewer collection and treatment facilities, economically feasible.
We believe this is consistent with the Priority Places Strategy and smart growth principles. We
believe that the effect on the Chesapeake Bay of a properly designed and operated public sewer
collection and treatment system is better than private septic systems serving the same number of
residences located within the same area. Therefore, we believe that denial of public sewer
service to a development located within a municipality, developed in density of at least 3.5 units
per acre, and meeting the critical area criteria, would be environmentally insensitive and contrary
to the goals of the Maryland Critical Area laws.
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St. Michaels is a small village that has suddenly found itself in an unwelcome adversarial
relationship with its County government. By its review of Talbot County Bill no. 933 the Critical
Area Commission will soon be deciding if the Town will continue to govern its own fate or if the
most important decision that St. Michaels has faced in is long history will be decided by the
Talbot County Council instead of St. Michaels elected officials. We appreciate the opportunity to
address these additional concerns regarding this extremely important decision facing the Critical
Area Commission and we wish to thank the Commission members and staff for the help we have
received in making our stand for municipal rights.

Very trul

Robert T. Snyder, Preside
THE COMMISSIONERS OF ST. MICHAELS

CC:  Senator Richard F. Colburn
James Senate Office Building, Room 315
110 College Avenue
Annapolis, MD 21401-1991

Delegate Jeannie Haddaway
32 S. Washington Street
Easton, MD 21601

Delegate Adelaide C. Eckardt
Lowe House Office Building, Room 308

84 College Avenue
Annapolis, MD 21401-1991

Hon. Sidney S. Campen, Jr., President
Commissioners of Oxford

P.O. Box 399

101 Market Street

Oxford, MD 21654

Hon. Robert C. Willey, Mayor
Hon. John Ford, President
Easton Town Council

P.O. Box 520
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14 South Harrison Street
Easton, Maryland 21601

Hon. Cheryl Lewis, President
Trappe Town Council
P.O.Box 162

Trappe, MD 21673

Hon. Philip C. Foster, President and Council Members
Talbot County Council -

142 N. Washington Street

Easton, MD 21601

Mr. Ren Serey, Executive Director

Critical Area Commission for the Chesapeake & Atlantic Coastal Bays
1804 West Street, Suite 100

Annapolis, Maryland 21401

Ms. Marianne Mason, Assistant Attorney General

Critical Area Commission for the Chesapeake & Atlantic Coastal Bays
1804 West Street, Suite 100

Annapolis, Maryland 21401

Hon. Audrey E. Scott, Secretary
Maryland Department of Planning
301 W. Preston Street, Suite 1101
Baltimore, MD 21201-2305

Mr. Tom Rimrodt, Assistant Secretary
Maryland Department of Planning
301 W. Preston Street, Suite 1101
Baltimore, MD 21201-2305

Ms. Pat Goucher, Director of Local Planning
Maryland Department of Planning

301 W. Preston Street, Suite 1101
Baltimore, MD 21201-2305

Ms. Mary R. Owens, Chief, Program Implementation Division

Critical Area Commission for the Chesapeake & Atlantic Coastal Bays
1804 West Street, Suite 100 '

Annapolis, Maryland 21401
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Mr. Sam Bradner, Development Coordinator
Maryland Department of Planning

301 W. Preston Street, Suite 1101
Baltimore, MD 21201-2305

The St. Michaels Planning Commission
300 Mill Street
St. Michaels, MD 21663
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March 1, 2004

The Honorable Martin G. Madden
- Chairman

Critical Area Commission

1804 West Street, Suite 100

Annapolis, MD 21401

Dear Mr. Madden:

I am writing to you as a citizen of Saint Michaels, Maryland concerning the recent actions of
the Talbot County Council in respect to thwarting growth in the critical area. After five years of
litigation between the town and the Midland Company, the developer and town finally agreed on a
proposal that incorporates most if not all smart growth principles. We in the town also believe,
consistent with hundreds of hours devoted to this by our planning commission, that this current
proposal reflects the best possible use of this land. Iam sure you are familiar with the proposed
shoreline restoration, the vegetative buffer, and so forth. I will not digress on those points here.

The proposed Midland Development concerns us in Saint Michaels for two reasons: (1) we
have spent much time and money on this issue to decide for ourselves what is and is not appropriate
within our borders and for the fragile critical area in which we have our town, and (2) this
development has become a flashpoint for the Talbot County Council to introduce substantive
legislation concerning the Critical Area Program that most of us believe to be contrary to the
Critical Area regulations, unconstitutional (vis a vis self-rule), ill-conceived and paternalistic. I ask
vou to affirm the request for growth allocation by the Commissions of Saint Michaels, More
importantly, I ask you to consider Bill 933 as a substantive amendment to the Critical Area
Program, and as such, poorly designed, unworkable and contrary to law.

Having never visited or amended the local Critical Area Program in 14 years, the Talbot
County Council proposed Bill 933 within days of learning that the Commissioners of Saint
Michaels might recommend the developer’s proposal, having received a positive endorsement from
its own planning commission. Prior to the Commissioners of Saint Michaels taking up the issue,
the Talbot County Council publicly rebuked the Town and introduced legislation to remove
hundreds of acres of unused growth allocation that had been given to the municipalities in Talbot
County at the very commencement of the Critical Area Program. This proposed legislation,
including how municipalities are to seek approval from the county, creates more problems than it
solves. A procedural revision would only affect the mechanics of “how” the local program is
managed. Unlike a procedural change or grammatical revision, this “revision” is substantive
because it goes to the very heart of “who” is the decision-making authority in the local program.

Bill 933 creates a two tiered system in the county (without even describing how that system
might function) for the process of recommending growth allocation to the Critical Area
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- Commission. This additional level of veto power from the County substantially changes the nature
of the municipalities’ own Critical Area Programs. Moreover, it simply usurps local governmental
authority by injecting county control into those elements of municipal government (zoning,
. development approval, etc.) that are the exclusive jurisdiction of the municipality.

COMAR 27.02.02.02 (A-B) describe that the “local jurisdiction” is responsible to the
Critical Area Commission, but that ultimately, the certification comes from the. “appropriate agency
within the local jurisdiction.” In this case, that would be the govemning body with the zoning power
to approve the plan. See COMAR 27.01.01(54) (definition of Project Approvals means the
“appropriate local approval authority” with zoning power). Therefore, the local authority, in the
case with any municipality in Talbot County, would be the town or city within the jurisdiction
(county). The addition of a system whereby there would be two local jurisdictions (one town, the
other county) deprives the regulations of their meaning. What if the two local jurisdictions
disagreed? What if each made its own findings and arrived at divergent recommendations to the
local Critical Area agency? The amendments created by Bill 933 only serve to create confusion and
begs the question of which authority is ultimately in control. If allowed to pass, these issues will
likely have to be resolved by the courts or through a substantial re-write of the Critical Area
regulations to resolve the conflict.

The proposed bill is constitutionally infirm because it creates two authorities operating
within the jurisdiction of each municipality. The towns in Taloot County and elsewhere derive their
authority from the state, not from the counties'. Saint Michaels and other municipalities have the
authority from the state to enact legislation, tax, provide for police, zoning, and so forth. Bill 933 in
practice makes the county the final arbiter of zoning and development within the towns. This
undermines the municipality’s ability to self-govern within its own physical boundaries regarding
powers the state chosen to let the town exercise. Control over the request for growth allocation, if
denied by the county, renders the municipality’s authority for growth and development
meaningless.

Mr. Foster, the president of the Talbot County Council, informed me personally that if the
towns cannot make good decisions for themselves, then the County will have to do it for them. He
expressed that he and other council members believe in a “no growth™ mandate and are willing to
take whatever steps are necessary to prevent growth in the small towns in Talbot County. The
whole point of the Critical Area Law is to protect and conserve land within that zone as much as is
feasibly possible. The critical area criteria are to be used for responsible growth and to “minimize”
the impacts of growth, not prevent growth altogether. Here, it is being used as a tool to achieve an
altogether different and political result.

~ The proposed bill is in conflict with Critical Area regulations because these regulations
expressly call for the counties to provide for and accommodate the municipalities’ development
needs. COMAR 27.01.02.06 (2) reads “[w]hén planning future expansion of intensely developed
and limited development areas, counties, in coordination with affected municipalities, shall
establish a process to accommodate the growth needs of the municipalities.” (Emphasis added.)
The term “coordination” is defined as a harmonious interaction of functions. “Accommodation”

! By way of personal communication, Mr. Foster, a practicing attorney and President of the Talbot County

Council, informed me that municipalities derive their authority from the county. Nothing could be further from the
truth. The municipalities are chartered by the state and derive their powers directly therefrom. When it comes to state
law, the two are equals, and the county cannot impose its rule over the municipalities. Perhaps this is one source of the
County Council’s confusion.
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goes one step further and means that one is obligated to provide or supply for a need or want. The
removal of approximately 450 acres of growth allocation from the municipalities and the creation of
the County Council as the final arbiter of any recommendation of an award is anything but
cooperation or accommodation. In light of its present self-imposed mandate to prohibit growth, the
animus it exhibits towards the towns and lack of input from the municipalities concerning the bill, it
is clear to those of us affected by this legislation that we cannot look forward to any collaborative
efforts with the County. This bill is the opposite of cooperation and accommodation because it
deprives the municipalities of growth allocation acres, deprives the municipalities of power under
their own Critical Area Programs, creates a hostile and unworkable two-tiered system of approval
and deprives the towns (some of which are almost totally within the Critical Area) of any say about
their own future development. Those of us in municipalities find this legislation unpalatable and
insulting.

We are also concerned about the process in which this bill has been drafted. It is no secret
that your predecessor has been actively campaigning for this bill and has been a spokesperson for
related maneuvers by groups opposed to traffic and population impacts of the Midland project. Mr.
North has also recently been appointed by the Talbot County Council to the county’s planning
commission. I would not be surprised to leam if he had a major role in the creation of Bill 933. 1
am not accusing him of any wrongdoing. He appears sincere in his efforts. However, he was
removed by Governor Ehrlich because his policies were not consistent with that of the current
administration. He is now back in Talbot County doing what appears to be that which he was asked
ta stop doing in Annapolis. His property is immediately adjacent to the proposed Miles Point
development by the Midland Company. I respect that he is entitled to his opinion and his right to
protest a development that affects his property value. I would be disturbed to learn, however, that
Critical Area amendments were being manipulated by the County Council for its own political gain
and for reasons that are (however well-intentioned) inimical to Critical Area Commission and the
Ehrlich Administration’s policies.

I ask you to grant Saint Michael’s request for growth allocation. We in town believe this
current proposed project will actually benefit the town, the environment and add to the charm of
Saint Michaels. We also believe that development of this caliber, utilizing smart growth principles,
an environmentally friendly shoreline and historically accurate homes would serve as a model for
planning and development within the Critical Area.

Bill 933, on the other hand, is an example of reactionary legislation, hastily drafted for the
purpose of preventing municipalities from having a substantial role (if any) in the award of growth
allocation. It is contrary to Critical Area law and policy and contrary to the state constitution. At
best, its approval by the Critical Area Commission would create confusion and the likelihood of
litigation between the jurisdictions to resolve the problems its acceptance would introduce. For
these reasons it should not be approved as an amendment to the Talbot County Critical Area
Program. Thank you for you time and consideration in the matter. '

submitted,

J. Phillip Kefter
Saint Michaels Resident

Copy sent via facsimile
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[ am writing to you as a citizen of Saint Michaels, Maryland concerning the recent actions of
the Talbot County Council in respect to thwarting growth in the critical area. After five years of
litigation between the town and the Midland Company, the developer and town finally agreed on a
proposal that incorporates most if not all smart growth principles. We in the town also believe,
consistent with hundreds of hours devoted to this by our planning commission, that this current
proposal reflects the best possible use of this land. I am sure you are familiar with the proposed
shoreline restoration, the vegetative buffer, and so forth. I will not digress on those points here.

. The proposed Midland Development concerns us in Saint Michaels for two reasons: (1) we
have spent much time and money on this issue to decide for ourselves what is and is not appropriate
within our borders and for the fragile critical area in which we have our town, and (2) this
development has become a flashpoint for the Talbot County Council to introduce substantive
legislation concerning the Critical Area Program that most of us believe to be contrary to the
Critical Area regulations, unconstitutional (vis a vis self-rule), ill-conceived and paternalistic. [ ask
you to affirm the request for growth allocation by the Commissions of Saint Michaels. More
importantly, [ ask you to consider Bill 933 as a substantive amendment to the Critical Area
Program, and as such, poorly designed. unworkable and contrary to law.

Having never visited or amended the local Critical Area Program in 14 years, the Talbot
County Council proposed Bill 933 within days of learning that the Commissioners of Saint
Michaels might recommend the developer’s proposal, having received a positive endorsement from
its own planning commission. Prior to the Commissioners of Saint Michaels taking up the 1ssue.
the Talbot County Council publicly rebuked the Town and introduced legislation to remove
hundreds of acres of unused growth allocation that had been given to the municipalities in Talbot
County at the very commencement of the Critical Area Program. This proposed legislation,
including how municipalities are to seek approval from the county, creates more problems than it
solves. A procedural revision would only affect the mechanics of “how” the local program is
managed. Unlike a procedural change or grammatical revision, this “revision” is substantive
because it goes to the very heart of “who” is the decision-making authority in the local program.

Bill 933 creates a two tiered system in the county (without even describing how that system
might function) for the process of recommending growth allocation to the Critical Area




-Coinmission. This additional level of veto power from the County substantially changes the nature
of the municipalities’ own Critical Area Programs. Moreover, it simply usurps local governmental
authority by injecting county control into those elements of municipal government (zoning,

development approval, etc.) that are the exclusive jurisdiction of the municipality.

‘ COMAR 27.02.02.02 (A-B) describe that the “local jurisdiction” is responsible to the
Critical Area Commission, but that ultimately, the certification comes from the “appropriate agency
within the local jurisdiction.” In this case, that would be the governing body with the zoning power
to approve the plan. See COMAR 27.01.01(54) (definition of Project Approvals means the
“appropriate local approval authority” with zoning power). Therefore, the local authority, in the
case with any municipality in Talbot County, would be the town or city within the jurisdiction
(county). The addition of a system whereby there would be two local jurisdictions (one town, the
other county) deprives the regulations of their meaning. What if the two local jurisdictions
disagreed? What if each made its own findings and arrived at divergent recommendations to the
local Critical Area agency? The amendments created by Bill 933 only serve to create confusion and
begs the question of which authority is uitimately in control. If allowed to pass, these issues will
likely have to be resolved by the courts or through a substantiai re-write of the Cntical Area
regulations to resolve the conflict.

The proposed bill is constitutionally infirm because it creates two authorities operating
within the jurisdiction of each municipality. The towns in Talbot County and elsewhere derive their
authority from the state, not from the counties'. Saint Michaels and other municipalities have the
authority from the state to enact legislation, tax, provide for police, zoning, and so forth. Bill 933 in
practice makes the county the final arbiter of zoning and development within the towns. This
undermines the municipality’s ability to seif-govern within its own physical boundaries regarding

.powers the state chosen to let the town exercise. Control over the request for growth allocation, if

denied by the county, renders the municipality’s authority for growth and development
meaningless.

Mr. Foster, the president of the Talbot County Council, informed me personally that if the
towns cannot make good decisions for themselves, then the County will have to do it for them. He
expressed that he and other council members believe in a “no growth” mandate and are willing to
take whatever steps are necessary to prevent growth in the small towns in Talbot County. The
whole point of the Critical Area Law is to protect and conserve land within that zone as much as is
feasibly possible. The critical area criteria are to be used for responsible growth and to “minimize”
the impacts of growth, not prevent growth altogether. Here, it is being used as a tool to achieve an
altogether different and political result.

The proposed bill is in conflict with Critical Area regulations because these regulations
expressly call for the counties to provide for and accommodate the municipalities’ development
needs. COMAR 27.01.02.06 (2) reads “[w]hen planning future expansion of intensely developed
and limited development areas, counties, in coordination with affected municipalities, shall
establish a process to accommodate the growth needs of the municipalities.” (Emphasis added.)
The term “coordination” is defined as a harmonious interaction of functions. *“Accommodation”

' By way of personal communication, Mr. Foster, a practicing attorney and President of the Talbot County

Council, informed me that municipalities derive their authority from the county. Nothing could be further from the
truth. The municipalities are chartered by the state and derive their powers directly therefrom. When it comes to state
law, the two are equals, and the county cannot impose its rule over the municipalities. Perhaps this is one source of the
County Council’s confusion.
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goes one step further and means that one is obligated to provide or supply for a need or want. The
removal of approximately 450 acres of growth allocation from the municipalities and the creation of
the County Council as the final arbiter of any recommendation of an award is anything but
cooperation or accommodation. In light of its present self-imposed mandate to prohibit growth, the
animus it exhibits towards the towns and lack of input from the municipalities concerning the bill, it
is clear to those of us affected by this legislation that we cannot look forward to any collaborative
efforts with the County. This bill is the opposite of cooperation and accommodation because it
deprives the municipalities of growth allocation acres, deprives the municipalities of power under
their own Critical Area Programs, creates a hostile and unworkable two-tiered system of approval
and deprives the towns (some of which are almost totally within the Critical Area) of any say about
their own future development. Those of us in municipalities find this legislation unpalatable and
insulting.

We are also concerned about the process in which this bill has been drafted. It is no secret
that your predecessor has been actively campaigning for this bill and has been a spokesperson for
related maneuvers by groups opposed to traffic and population impacts of the Midland project. M.
North has also recently been appointed by the Talbot County Councii to the county’s planning
commission. I would not be surprised to learn if he had a major role in the creation of Bill 933. 1
am not accusing him of any wrongdoing. He appears sincere in his efforts. However, he was
removed by Governor Ehrlich because his policies were not consistent with that of the current
administration. He is now back in Talbot County doing what appears to be that which he was asked
to stop doing in Annapolis. His property is immediately adjacent to the proposed Miles Point
development by the Midland Company. I respect that he is entitled to his opinion and his right to
protest a development that affects his property value. I would be disturbed to learn, however, that
Critical Area amendments were being manipulated by the County Council for its own political gain
and for reasons that are (however well-intentioned) inimical to Critical Area Commission and the
Ehrlich Administration’s policies.

[ ask you to grant Saint Michael’s request for growth allocation. We in town believe this
current proposed project will actually benefit the town, the environment and add to the charm of
Saint Michaels. We also believe that development of this caliber, utilizing smart growth principles,
an environmentally friendly shoreline and historically accurate homes would serve as a model for
planning and development within the Cnitical Area.

Bill 933, on the other hand, is an example of reactionary legislation, hastily drafted for the
purpose of preventing municipalities from having a substantial role (if any) in the award of growth
allocation. It is contrary to Critical Area law and policy and contrary to the state constitution. At
best, its approval by the Critical Area Commission would create confusion and the likelihood of
litigation between the jurisdictions to resolve the problems its acceptance would introduce. For
these reasons it should not be approved as an amendment to the Talbot County Critical Area
Program. Thank you for you time and consideration in the matter.

Respect submifted,

J. Phillip Kier ’

Saint Michaels Resident

Copy sent via facsimile
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March 9, 2004

Mr. J. Phillip Keller
22 West Dover Street
Easton, Maryland 21601

Dear Mr. Keller:

We have received your letter concerning Talbot County Bill 933 and its relation to
growth allocation and the Town of St. Michaels. We will include the letter in our official
file.

The Critical Area Commission will conduct two public hearings related to these matters.
You are welcome to testify and provide additional information at the hearings. Specific
information is provided below.

" Public hearing on Talbot County Bill 933 and other County Critical Area Bills:

Easton High School - Cafeteria
March 24, 2004
7:00 p.m.

Public hearing on St. Michaels growth allocation. annexation. and zoning code
changes:

Chesapeake Bay Maritime Museum - Steamboat Building
April 1. 2004
7:00 p.m.

If vou have questions, please contact me at (410) 260-3462.

Since,,te}y. 27
4 s
- e \
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/’//.-': -
“Ren Serey
Executive Director

TTY For the Deaf
Annapolis: (410) 974-2609 D.C. Metro: (301) 586-0450




February 29, 2004

. The Honorable Martin G. Madden R"r" 7S
Critical Areas Commission '
1804 West Street--- Suite 100

Annapolis, MD 21401 MAR 3 puns

Lo
Dear Mr. Madden, CHES3p= o

CRIEICAL - ..
Re: 933 |

As residents of St.Michaels and Talbot County we are amazed, appalled,
offended, vexed and insulted by the dictatorial actions of the Talbot County
Council in withdrawing the growth allocation from the town of St.
Michaels. The manner by which the action was undertaken can be
reasonably described as extremely suspect with an apparent collusive intent
designed to assuage and ultimately protect a very small but extremely
vociferous group of dissenters mostly residing in the county. This small
group of “ neo prohibitionists opposed the development of the Miles Point
property for years resorting to untruths, half-truths, misinformation, and
distortion of facts. They have masqueraded as protectors of the environment
but protection of the environment is not their real agenda.

The town of St. Michaels has been debating, deliberating and litigating
over Miles Point since 1997 at a cost approaching $1.5 million. All of the

. - .issues related to the development have been fully vetted. The town has
taken into account all inputs- pro and con- and unanimously concluded that
the allocation for growth is legally required, is an economic plus and the
restoration of the shoreline and the contribution of public space is good for
the future of the town.

As a former member of the St. Michaels Historic Commission, I (John)
have been particularly sensitive to how the town will grow and evolve. I can
say without reservation, the town has come to the correct conclusion and it
is doing the right thing.

We request that you return to the town of St. Michaels and for that matter
all the towns impacted by the Talbot County Council dictate, their right to
do what is best overall for all the residents of their town. Please do not
permit your commission to be influenced and * used * by individuals and
groups as well as past and present office holders whose real agenda is to
protect certain private interests. It is abundantly clear to many what is
happening and they expect and deserve a credible outcome from the
commission,

y . %/%;éfbw
s g o
400 Water Street

. St. Michaels, MD 21663
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CHESAPEAKE AND ATLANTIC COASTAL BAYS
1804 West Street, Suite 100, Annapolis, Maryland 21401
(410) 260-3460 Fax: (410) 974-5338
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"+ March 9, 2004

Mr. John McGowan

Ms. Sandra McGowan

400 Water Street

St. Michaels, Maryland 21663

Dear Mr. and Ms. McGowan:

We have received your letter concerning Talbot County Bill 933 and its relation to
growth allocation and the Town of St. Michaels. We will include the letter in our official
file.

The Critical Area Commission will conduct two public hearings related to these matters.
You are welcome to testify and provide additional information at the hearings. Specific

information is provided below.

Public hearing on Talbot Countv Bill 933 and other Countv Critical Area Bills:

Easton High School - Cafeteria
March 24. 2004
7:00 p.m.

_Public hearing on St. Michaels growth allocation. annexation. and zoning code

changes:

Chesapeake Bay Maritime Museum - Steamboat Building
April 1. 2004
7:00 p.m.

If you have questions, please contact me at (410) 260-346_.

Sin}‘?ly’ J

VA
—C (et /1-“::.)

Ren Serey
‘ Executive Direco/r/

TTY For the Deaf
Annapolis: (410) 974-2609 D.C. Metro: (301) 586-0450
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March 24, 2004

The Honorable Martin G. Madden, Chairman

Critical Area Commission For the Chesapeake and Atlantic Coastal Bays
1804 West Street, Suite 100

Annapolis, Maryland 21401

Re: Talbot County Bill Number 933

Dear Senator Madden:

The purpose of this letter is to express the views of the Town of Easton regarding the
pending proposal of Talbot County to amend its Critical Area zoning regulations to abrogate
the allotment of Growth Allocation acreage to municipalities within the County. The issue
before the Commission at this point is whether or not the Commission should approve Bill 933
as an amendment to the County’s Critical Area zoning regulations. We are aware that a number
of entities, most prominently, the Towns of Oxford and Saint Michaels, and the Department
of State Planning have expressed, or intend to express, their views regarding Bill 933. Our
comments will focus on two areas: first, the advantages and disadvantages of the current growth
allocation procedure which Easton and the County currently utilize to award growth allocation
within Easton and, second, some of the implications of Bill 933, if approved by the
Commission.

As the County has pointed out to the Commission', in 2000, the County Council
amended the Talbot County Zoning Ordinance to provide for a procedure by which Talbot

' Letter from Philip Carey Foster, President of the Talbot County Council, to the
Honorable Martin G. Madden dated February 4, 2004.




The Honorable Martin G. Madden
March 24, 2004
Page 2

County could award growth allocation to projects in Easton on a case-by- case basis. The
legislation (Talbot County Bill 762) is now codified as Section 190-109.D. (9)(d). As Mr. Foster
indicated in his letter, the Talbot County Zoning Ordinance now provides for a system of joint
hearings by the County and Town Planning and Zoning Commissions and the County and
Town Councils. Mr. Foster goes on to state that “Easton and the County have used this joint
review repeatedly, effectively and cooperatively, with excellent results.”

The joint growth allocation award process has been used twice on significant projects.
The first was Phases 4 and 5 of “Cooke’s Hope Village” in Easton. This matter, which
involved 36.42 acres, was approved by the Town of Easton and the County Council after a
joint hearing process. (The Town’s records do not reflect that the award of growth allocation
ever received approval from the Commission.) The second time the joint review process was
used was for the “Easton Village” project referred to in Mr. Fostet’s letter. This project was
reviewed and approved by the two jurisdictions in 2002 and 2003.

While the process worked for Easton Village in the sense that the project eventually
obtained approval from both the Town and the County Councils, the process did not reflect
close cooperation between the Town and the County on either a procedural or a substantive
basis. While the County Council participated in the joint hearing with the Town Council, the
County Council also held a subsequent, separate public hearing on the application before
granting the allocation. Thus the applicant was subject to an additional two months delay. The
County Council also held separate negotiations with the developer of the project as a result of
which the developer agreed to pay $1,000,000 to the County for road improvements as a
condition to the grant of growth allocation.

From the Town’s perspective, the Easton Village process had a “successful” outcome
because the Town will obtain the benefits of an extremely well-planned and environmentally
sensitive residential development and the County will receive $1,000,000 towards road
improvements. [t is important to bear in mind that this “success” occurred because, and only
because, the developer was willing to agree to a substantial monetary exaction in order to gain
approval of the project. The fact that a particular developer is unusually compliant does not
demonstrate the efficacy of the joint review process.

[n summary, while the joint review process outlined in the County’s Zoning Ordinance
permits joint consultation and cooperation between the County Council and a municipality, it
certainly doesn’t require it, as the Easton Village application itself demonstrates.

However, the fact that the joint application process works well in Easton, or doesn’t
work well in Easton, is not the point. The real issue is whether the County can, or should,
unilaterally take away growth allocation which had been allocated to Oxford and Saint Michaels




The Honorable Martin G. Madden
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for years in order to improve its bargaining position in obtaining exactions from developers in
municipalities or imposing conditions upon such developments.” Itis clear that the attempt by
the County to reserve to itself the power to imposes conditions and limitations on land use
projects within municipal boundaries is at variance with every notion of appropriate relations
between counties and municipalities in this State.

The Town of Easton recognizes that Talbot County faces difficult fiscal challenges. It
agrees whole-heartedly with the principle that municipalities and the County should work
together to address issues of raised by future development in the County and the towns. But
Bill 933, which unilaterally eliminates the long-standing allotments of Growth Allocation
acreage for Saint Michaels and Oxford, is hardly 2 means to accomplish this result.

Very truly yours,

. John F. Ford
President, Easton Town Council

cc:  Mayor and Council of Easton
Michael L. Pullen, Talbot County Attorney
David R. Thompson, Attorney, Town of Oxford
H. Michael Hickson, Esquire, Attorney, Saint Michaels

? Section 190-109 D(9)(d) of the County Zoning Ordinance, which gives the County
Council the authority to grant supplemental growth allocation within a municipality purports to
. authorize the County Council to “impose such conditions, restrictions and limitations upon the use
of such supplemental growth allocation, if any, as the County may consider appropriate.”




March 1, 20 Pai EETE AN
QRE*M B P

Hon. Martin G. Madden, Chairman MAR 3 2004
Critical Area Commission for the Chesapeake & Atlantic Coastal Bays

1804 West Street, Suite 100 {:HES.‘.PE"--‘E ”“l
Annapolis, Maryland 21401 CRITICAL AREA DURieutt

Re:  Talbot County Council and Bill 933

Dear Senator Madden and Commission Members:

I am writing as a concerned member of Talbot County, a resident of St. Michaels
and a member of the Town of St. Michaels Board of Appeals regarding Bill 933 and the
unprecedented, paternalistic actions of the Talbot County Council.

By now, I am sure you are well versed in the history of this bill and the animosity
many residents of Talbot County, and particularly St. Michaels, feel about the Talbot
County Council in general. As a concerned citizen, [ am diabolically opposed to the
actions of the Talbot County Council and Bill 933 for the following reasons:

L. Government and decision making of what is most beneficial for the
municipalities of the County will be stripped away from the discretion and
decision making of those who are most knowledgeable and best suited to
make such critical determinations for the towns:

The Talbot County Council acts without being fully informed, without

ever attending or participating in a meeting in St. Michaels regarding an

award of growth allocation;

<) As the Town of St. Michaels stated in its January 7, 2004 letter to the
Critical Area Commission, Bill 933 would be an “impediment to effective
land planning and zoning for the Town.”

4, Biil 933, if passed, and the continued unilateral actions of the Talbot

County Council will effectively destroy what the Town of St. Michaels

has worked so hard to achieve and will waste millions of dollars of Town

resources, money, time, etc.;

Specifically regarding the Miles Point project, the Talbot County Council

deprived the Town, and the rest of Talbot County, of an eight (8) acre

waterfront public park, an unprecedented site in Talbot County.

6. Out of a total of two hundred sixty nine acres (269), St. Michaels awarded
a mere twenty (20) acres of growth allocation in 2003 to the Strausburg
property. However, before Bill 933 was enacted, Easton exhausted a// of
its awarded growth allocation. In essence, this fact lends itself to a
conclusion that the Talbot County Council is acting only in the best
interests of the Town of Easton and disregarding what is best for the
municipalities and the county as a whole.

(3]
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The list of questionable maneuvers and decisions by the Talbot County Council
continues ad infinitum. Specifically regarding Bill 933, it is interesting to note, and quite
suspect to most, that despite a provision in the County’s critical area laws requiring
periodic review of growth allocation, Talbot County did not comply with this mandatory
provision until November 2003, at the exact time the Town of St. Michaels was nearing a
decision on the application for growth allocation filed for the Miles Point Project. Was
this occurrence merely coincidental or the result of a few influential members of the
County? The latter is most likely.

As a citizen of Talbot County, I urge the Commission to treat Bill 933 as a major
program amendment because its effect would be to rescind all growth allocation
previously allotted to the towns of the county and would hinder growth of towns
surrounded by tidal waters, such as St. Michaels and Oxford. Furthermore, I urge the
Commission to reject Bill 933 because of its disregard for state laws. This bill strips the
towns of the powers to effectively plan and zone. In addition, the bill is inconsistent and
not uniform in its treatment of the critical areas in Talbot County. Rejecting Bill 933 will
leave the government of the individual towns to those that are best suited to make such
decisions, the towns themselves. '

Respectfully yours,

Melissa Machen Shannahan
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STATE OF MARYLAND
CRITICAL AREA COMMISSION
CHESAPEAKE AND ATLANTIC COASTAL BAYS
1804 West Street, Suite 100, Annapolis, Maryland 21401
(410) 260-3460 Fax: (410) 974-5338
www.dnr.state.md.us/criticalarea/

“March 9, 2004

Ms. Melissa Machen Shannahan:
P.O. Box 807
St. Michaels, Maryland 21663

Dear Ms. Shannahan:

We have received your letter concerning Talbot County Bill 933 and its relation to
growth allocation and the Town of St. Michaels. We will include the letter in our official
file.

The Critical Area Commission will conduct two public hearings related to these matters.
You are welcome to testify and provide additional information at the hearings. Specific

information is provided below.

Public hearing on Talbot County Bill 933 and other County Critical Area Bills:

Easton High School - Cafeteria
March 24. 2004
7:00 p.m.

Public hearine on St. Michaels erowth allocation. annexation. and zoning code
changes:

Chesapeake Bay Maritime Museum - Steamboat Building
April 1, 2004
7:00 p.m.

[f you have questions. please contact me at (410) 260-3462.

Sin ely,
7 ~ /
/7;\3@1&

Ren Serey 62/
Executive Direct

TTY For the Deaf
Annapolis: (410) 974-2609 D.C. Metro: (301) 586-0450




February 27, 2004

The Honorable Martin G. Madden, Chairman
Critical Areas Commission

1804 West Street — Suite 100

Annapolis, MD 21401

Dear Mr. Madden:
Re: 933

[ am writing as a Talbot County resident to express my dismay at the heavy-
handed manner in which the county has withdrawn growth allocation from the town of
St. Michaels and more specifically the Miles Point development. The actions of the
Talbot County Council are a thinly veiled attempt to placate a vocal and not altogether
accurate or fair group of county citizens (most of whom do not live in St. Michaels nor
pay taxes to support the town) who just don’t want growth at all.

The town of St. Michaels has spent a large sum of money to litigate the Miles
Point development and has come to the unanimous conclusion that not only is it legally
correct, but is vital to the economic well-being of the town. The developer has come to a
generous agreement with the town to make this a class addition to the village and has
taken steps to protect the environment far beyond what is required. All owners of
shoreline property should be so environmentally sensitive!

[ am hereby respectfully requesting that you return to all the towns affected by
the Talbot County Council decision, their right to do what they conclude is best for each
of them and not allow your commission to be bullied by present and past office holders

to protect their private interests. We are all watching and can see clearly what is going
on.

R ey 7) 7 \ "\ I
IRV VI
-Barbara A. Peters )
24560 Deep Water Point Drive

St. Michaels, MD 21663
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‘ STATE OF MARYLAND
CRITICAL AREA COMMISSION
CHESAPEAKE AND ATLANTIC COASTAL BAYS
1804 West Street, Suite 100, Annapolis, Maryland 21401
(410) 260-3460 Fax: (410) 974-5338
www.dnr.state.md.us/criticalarea/

" March 9, 2004

Ms. Barbara A. Peters
24560 Deep Water Point Drive
St. Michaels, Maryland 21663

Dear Ms. Peters:
We have received your letter concerning Talbot County Bill 933 and its relation to

growth allocation and the Town of St. Michaels. We will include the letter in our official
file.

The Critical Area Commission will conduct two public hearings related to these matters.
You are welcome to testify and provide additional information at the hearings. Specific
information is provided below.

" Public hearing on Talbot Countv Bill 933 and other Countv Critical Area Bills:

Easton High School - Cafeteria
March 24. 2004
7:00 p.m.

Public hearing on St. Michaels growth allocation. annexation. and zoning code
changes:

Chesapeake Bay Maritime Museum - Steamboat Building
April 1.2004
7:00 p.m.

If you have questions. please contact me at (410) 260-3462.

Sincerely.

& 2
-~
“ Ren Serey 7/

‘ Executive Director

TTY For the Deaf
Annapotis: (410) 974-2609 D.C. Metro: (301) 586-0450




March 30, 2004

SRR
Hon. Martin G. Madden, Chairman 13;:,4 .
Critical Area Commission for the Chesapeake & Atlantic Coastal Bays - ‘I.mlh
1804 West Street, Suite 100 we T
Annapolis, Maryland 21401 w“«am

Re:  Public Hearing on Talbot County Bill 933

Dear Senator Madden and Commission Members:

After attending the public hearing last week, as a resident of Talbot County, I
must express my dismay with the actions of Talbot County, yet again.

As you should recall, at the commencement of the meeting, the panel announced
the protocol for speaking at the meeting and expected those who wished to speak to abide
by said protocol. Roughly speaking, the County was to make its presentation through its
attorney, Michael Pullen, followed by town officials (i.e. town attorneys), elected town
representatives, other government agencies, proponents of the bill and then lastly, the
opponents. Each speaker was asked to limit their comments to five (5) minutes.

In keeping with protocol, Mr. Pullen presented Bill 933 to the panel, focusing
mostly on a certain COMAR section. After speaking for approximately ten minutes, Mr.
Pullen “yielded” the County’s remaining time to Mr. North, a former judge and former
member of the Critical Area Commission. Mr. North proceeded to provide the panel
with his interpretation of the specific COMAR section, as well as providing comments
from former members of the Commission, solicited by Mr. North specifically for this
hearing.

I have several comments to make on this completely inappropriate action taken
by the County. First, while Mr. North is a former judge and a former member of the
Commission and a current member of the Talbot County Planning and Zoning
Commission, and is highly respected by some in the community, he is merely a
proponent of Bill 933. He is not a county official, much less a town official, and he is not
an elected town or county representative nor is he a member of a government agency.
Therefore, given the protocol set forth by the panel at the commencement of the hearing,
Mr. North’s comments should have been reserved for the time allotted for proponents of
Bill 933. His comments should be given no more weight or influence than other
concerned citizens of Talbot County who spoke, in keeping with proper protocol.




Secondly, I suggest this inappropriate behavior was not the fault of the panel, nor
the Commission, but of the County itself, and of Mr. North to be sure. As is apparent to
both proponents and opponents who attended the meeting, Mr. North was merely
attempting to influence the panel and the Commission by using his former positions as
leverage, hoping his comments would be given more weight than other citizens of the
County.

Third, allowing the County to “yield” its time, which was obviously unlimited, to
Mr. North effectively gave the County the opportunity to speak in favor of Bill 933 in an
unlimited capacity. As I am sure the panel and the Commission are aware, all the
contacts made by Mr. North were former members of the Commission and former State
politicians. While many of these people were quite influential during their tenure, and
are certainly still highly respected for their efforts, they are not involved in the current
controversy. They are merely former members. In fact, it is apparent from Mr. North’s
“presentation” that he solicited every comment he presented to the panel at the public
hearing. One can merely speculate as to what Mr. North told these persons, or in what
manner he went about soliciting such comments. The panel and the Commission should
be quite suspect of the comments solicited by Mr. North, as they are surely tainted by his
opinion since solicited personally by him specifically for purposes of presentation at the
public hearing.

Fourth, there are concerned citizens that are not originally from Talbot County,
but who have resided there long enough to see the influence Mr. North attempts to exert
only in situations that benefit himself. These concerned citizens are not “mesmerized,”
as others seem to be, by Mr. North’s former positions, and are not swayed by his
opinions. It is obvious the County is completely awestruck with Mr. North, his former
positions, and the opinions he currently holds. However, the County is merely
bootstrapping its position in hopes the Commission will rule in its favor. This action is
certainly suggestive of an inference the County’s position is not strong enough to stand
on its own.

Fifth, Mr. North repeatedly gave his interpretation of the COMAR section in
question with regards to Bill 933. The County, conveniently, takes the same position.
However, Mr. North, as a former judge, shouid know the basic principle of statutory
construction is that all sections of a statute are to be read in conjunction with one another,
not in isolation. Mr. North never mentioned another statute, much less read the COMAR
provision in conjunction with others. Taken in isolation, one can make a certain
provision mean anything. It is important for the panel and the Commission to read the
COMAR provisions as a whole, not merely the one provision Mr. North and the County
think controls Bill 933.

[ urge you not to fall into the trap the County and Mr. North have set in trying to
persuade the panel and the Commission by using Mr. North’s supposed influential former
positions as leverage to pass Bill 933. The panel and the Commission should make a




March 30, 2004

Hon. Martin G. Madden, Chairman

Critical Area Commission for the Chesapeake & Atlantic Coastal Bays
1804 West Street, Suite 100

Annapolis, Maryland 21401

Re:  Public Hearing on Talbot County Bill 933

Dear Senator Madden and Commission Members:

After attending the public hearing last week, as a resident of Talbot County, I
must express my dismay with the actions of Talbot County, yet again.

As you should recall, at the commencement of the meeting, the panel announced
the protocol for speaking at the meeting and expected those who wished to speak to abide
by said protocol. Roughly speaking, the County was to make its presentation through its
attorney, Michael Pullen, followed by town officials (i.e. town attorneys), elected town
representatives, other government agencies, proponents of the bill and then lastly, the

opponents. Each speaker was asked to limit their comments to five (5) minutes.

In keeping with protocol, Mr. Pullen presented Bill 933 to the panel, focusing
mostly on a certain COMAR section. After speaking for approximately ten minutes, Mr.
Pullen “yielded” the County’s remaining time to Mr. North, a former judge and former
member of the Critical Area Commission. Mr. North proceeded to provide the panel
with his interpretation of the specific COMAR section, as well as providing comments
from former members of the Commission, solicited by Mr. North specifically for this
hearing.

[ have several comments to make on this completely inappropriate action taken
by the County. First, while Mr. North is a former judge and a former member of the
Commission and a current member of the Talbot County Planning and Zoning
Commission, and is highly respected by some in the community, he is merely a
proponent of Bill 933. He is not a county official, much less a town official, and he is not
an elected town or county representative nor is he a member of a government agency.
Therefore, given the protocol set forth by the panel at the commencement of the hearing,
Mr. North’s comments should have been reserved for the time allotted for proponents of
Bill 933. His comments should be given no more weight or influence than other
concerned citizens of Talbot County who spoke, in keeping with proper protocol.




Secondly, I suggest this inappropriate behavior was not the fault of the panel, nor
the Commission, but of the County itself, and of Mr. North to be sure. As is apparent to
both proponents and opponents who attended the meeting, Mr. North was merely
attempting to influence the panel and the Commission by using his former positions as
leverage, hoping his comments would be given more weight than other citizens of the
County.

Third, allowing the County to “yield” its time, which was obviously unlimited, to
Mr. North effectively gave the County the opportunity to speak in favor of Bill 933 in an
unlimited capacity. As I am sure the panel and the Commission are aware, all the
contacts made by Mr. North were former members of the Commission and former State
politicians. While many of these people were quite influential during their tenure, and
are certainly still highly respected for their efforts, they are not involved in the current
controversy. They are merely former members. In fact, it is apparent from Mr. North’s
“presentation” that he solicited every comment he presented to the panel at the public
hearing. One can merely speculate as to what Mr. North told these persons, or in what
manner he went about soliciting such comments. The panel and the Commission should
be quite suspect of the comments solicited by Mr. North, as they are surely tainted by his
opinion since solicited personally by him specifically for purposes of presentation at the
public hearing.

Fourth, there are concerned citizens that are not originally from Talbot County,
but who have resided there long enough to see the influence Mr. North attempts to exert
only in situations that benefit himself. These concerned citizens are not “mesmerized,”
as others seem to be, by Mr. North’s former positions, and are not swayed by his
opinions. It is obvious the County is completely awestruck with Mr. North, his former
positions, and the opinions he currently holds. However, the County is merely
~ bootstrapping its position in hopes the Commission will rule in itsfavor. This action is
certainly suggestive of an inference the County’s position 1s not strong enough to stand
on its own.

Fifth, Mr. North repeatedly gave his interpretation of the COMAR section in
question with regards to Bill 933. The County, conveniently, takes the same position.
However, Mr. North, as a former judge, shouid know the basic principle of statutory
construction is that all sections of a statute are to be read in conjunctlon with one another,
not in isolation. Mr. North never mentioned another statute, much less read the COMAR
provision in conjunction with others. Taken in isolation, one can make a certain
provision mean anything. It is important for the panel and the Commission to read the
COMAR provisions as a whole, not merely the one provision Mr. North and the County
think controls Bill 933.

I urge you not to fall into the trap the County and Mr. North have set in trying to
persuade the panel and the Commission by using Mr. North’s supposed influential former
positions as leverage to pass Bill 933. The panel and the Commission should make a
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Honorable A. Phillip Dinkel, Vice President g
The County Commissioners of St. Michaels MAR
"5 2004
P.O. Box 206

Saint Michaels, MD 21663-0206 OHESAPEW BAY

Dear Commissioner Dinkel:

I would like to thank you for giving me an opportunity to show my support in this
delicate matter. As a native of the Eastern Shore I have been blessed to have the
opportunity to not only see but also to have lived in one of the most beautiful regions in
the world. Saint Michaels is a microcosm in which the bounty of the Eastern Shore is
encompassed, but perhaps even more impressive is the symbiotic relationship between its
people and the pristine environment. For hundreds of years the people of Saint Michaels
have not simply lived on the land but have lived with it.

[ have recently become aware of the introduction of a bill (Bill 933) that would
essentially revoke the power of the local government to do what they have done so well,
for so long and that’s to govern. I refuse to say “If it isn’t broken don’t fix it”, that tired
cliché is out of place in this instance. I am saying that if growth allocation is going to
occur, who better than the people that have to live with the growth to make the decisions
of how that growth will take place.

[ have been made aware of an effort to prevent the recently approved growth allocation
for the Midland Companies designated for their proposed development of Perry Cabin
Farm. After reviewing the logistics involved with the project I have found that the

development will not only strengthen the infrastructure of the rural area but it will also

serve the function of shoreline and waterfowl restoration which are an integral part of the
public park.
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Honorable A. Phillip Dinkel, Vice President

In conclusion I would like to let it be known that in reference to Talbot County’s Bill 933

‘T'am opposed. I would like to see this last minute attempt to block what is most
appropriately called “Smart Growth”, dismissed. I feel it would be a grievous error to
remove the municipalities from the process of determining what allocations would best
serve the very community being affected.

Sincerely,

Db L4

Richard F. Colbumn

~ Cc: Cheryl Thomas
Critical Area Commission




Vance C. Strausburg
Broad Reach Farm - PO Box 657
St. Michaels, MD 21663 N
410-745-9566 Lags

Chairman Martin Madden w3 7Y apay
Panel Chairman David P. Blazer s '

Critical Area Commission Members CR!T.’(; : iy
Critical Area Commission for the AR RS DLl

Chesapeake & Atlantic Costal Bays
1804 West Street, Suite 100
Annapolis, MD 21401

Subject: Talbot County Growth Allocation Bill 933
Dear Chairman, Panel Chairman and Critical Area Commissioners,

I am sorry that I was unable to attend the public hearing on Talbot County Bill
933 last week. 1 know that David Thompson spoke on my behalf, and I would like to
enter my thoughts for the record.

" 1 have owned and lived on Broad Reach Farm, a 136-acre parcel in St. Michaels
District on Broad Creek, since 1975. When we purchased the property the farm had one
acre zoning, and zoning and subdivision were controlled by the Town of St. Michaels.
The property was (and is) identified on Town and County land use plans as an area slated
for intense development. That was never our desire.

When the Critical Area Law was proposed in the 1980’s I attended the public
hearings, and was fully aware of its implications. We elected at that time not to intensely
subdivide the property, fully realizing that we would be giving up substantial value;
however, it had always been our goal not to see the farm in small pieces.

Over the years, on numerous occasions, I approached the Talbot County Planning
Office with ideas of a large lot estate-type subdivision for the farm, but each time I was
rebuffed — being told the farm needed to be developed intensely.

We have tried to be good stewards of the land and to preserve this special place
for future generations, while at the same time protecting our family’s major asset. I can’t
tell you how many times I have been approached by developers, and even international
companies, wanting to purchase this special property for obvious reasons. We decided
each time to resist and keep the property untouched. Unfortunately, it had been
increasingly clear to us over the last couple of years that private property owners who do
not seek to protect their property will probably lose any flexibility for the future planning
of their land.

I think this is a very sad situation. As regulations have increased, I have seen a
continual degradation of traditional private property rights in the State of Maryland. And




the people who are hurt the most, like myself, are the ones who have tried the preserve
their property for the good of all.

Approximately 15 months ago I once again approached the Talbot County
Planning Office with my engineer, and laid out the conservation plan that I thought
would be good for myself, the people of St. Michaels, Bay Hundred District, and Talbot
County, as well as the Chesapeake Bay, but was once again rebuffed and told these ideas
were unacceptable and the County would have absolutely nothing to do with it, and I
should go away and not worry about it.

Based upon this decision, the history of St. Michaels zoning of the land, and the
fact that my family has had a close association with the Town of St. Michaels dating back
to at least the early 1800’s, I approached the Town of St. Michaels concerning annexation
and the implementation of my conservation program.

The nuts and bolts of this program are that we gave up 135 development rights,
and gained a 20-acre growth allocation which allowed for 5 waterfront parcels. In
reliance on the work and effort of the St. Michaels Commissioners, and the approval of
the Critical Areas Commission, we donated a perpetual conservation easement on over
half of the farm, totaling 75 acres, thereby protecting extensive open space, including
Critical Area lands, and aesthetic views from the road frontage, on the northern approach
to St. Michaels, in perpetuity. This annexation and growth allocation have been
recognized as creating a great asset to the people of Talbot County and St. Michaels, by
creating a perpetual easement that cannot be changed.

Through extensive public hearings, we received nearly unanimous support.
Everyone in our area realizes that to preserve this important piece of land, which was
then only 2,000 feet from the St. Michaels border, and which adjoins land owned by the
Town of St. Michaels, is a wonderful and important thing, particularly based on the
intense development pressure in the area. We were a part of St. Michaels planning and
zoning when we bought the property, and we are now a part of St. Michaels again. Our
conservation program allows us to give something to the community, and at the same
time preserve our property value. I like to think this is a “win—win” situation, and one
which might encourage other property owners to embark on a similar path.

Throughout our approximately one year of well advertised public hearings, with
formal written notice to the County government of the extensive public meetings and
hearings which were required to accomplish our goals, there was never a comment, or to
my knowledge any attendance, by any Talbot County officials. There was one Talbot
County Planning Commission hearing, and the County Planning Commission
recommended the annexation because it secured the greenbelt easement. So you can
imagine my shock upon seeing Bill 933 introduced by the County Council which would
take away the growth allocation applied to our land by the Town of St. Michaels, and
approved by the Critical Area Commission. Bill 933 proposes a retroactive taking, after
all the time, money and effort we have put into the process.

A bill of this type, quite honestly, is a very scary thing to a private citizen who

believes in the protective processes of government, and it is quite honestly beyond my
imagination that a bill of this nature could be arbitrarily imposed on the people of Talbot
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County, to apply my family farm, after approval of growth allocation by both the Town
and the Critical Area Commission.

We sincerely hope that the Critical Area Commission will not approve Bill 933 in
its present form. The county government should not have the right to veto Town growth
allocations that have been through a substantial public process.

There 1s another problem with the retroactive aspect of Bill 933. Bill 933 says
that unless growth allocation acres are actually developed, by clearing and building roads,
the growth allocation is cancelled. We have an approved subdivision. We are
considering extending our conservation easement for tax planning purposes by putting
some lots under the easement each year, depending upon tax issues. It would defeat our
conservation efforts if we are required to build roads to lots that we do not want to sell.
And if we have to build roads to preserve our property value, it only assures that lots will
be sold. Bill 933 is bad policy all around. Please reject it. At the very least, the
Commission should reject the retroactive application of Bill 933 to growth allocation
already approved by the Commission.

If any members of the Commission want to visit our farm in order to see what we
are trying to accomplish, we will be happy to meet with you.

Thank you for considering our views as the property owners.
\Sincereiy, 3
—~—
Tﬂ(‘u) e 0 Dhitecc s

Vance C. Strausburg
and Nancy C. Strausburg
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Hon. Martin G. Madden, Chairman

Critical Area Commission for the Chesapeake & Atlantic Coastal Bays
1804 West Street, Suite 100

Annapolis, MD 21401

Re:Talbot County Bill 933
Dear Senator Madden and Members of the Commission:

The Mid Shore Board of Realtors, an organization with over 500 members,
strongly believes in maintaining the quality of our local area through
controlled and well thought out growth within our towns and counties. We d
do not believe that growth in and of its self is a good thing, nor do we
believe that growth is a bad thing. We believe that the right growth, well
planned and well thought through will benefit all who live and love the Mid
Shore Area.

As a member of the Mid Shore Board, I would like to take this opportunity
To reiterate what John Hurt, our President Elect, said at your hearing in
Easton on March 24, 2004. The Mid Shore Board of Realtors and I strongly
oppose the approval of Talbot County Bill 933 as an amendment to the Talbot
County Critical Area Program because:

1)It effectively removes planning and zoning powers from the towns since
the vast majority of land within the towns that will be impacted is within
the Critical Area. As a result the county would have controcl of most
growth within the towns. This is clearly contrary to both Maryland law and
to common sense.

2)It has created a strong adversarial relationship between the county and
the towns. This is also clearly contrary to Maryland law, which requires
counties to work in coordination and cooperation with municipalities to
plan and establish for growth within the municipalities; and

3)It is a far reaching effort to take complete control over one particular
project. Not only will the individual towns suffer a loss, but those who
have dealt with the towns in good faith will also suffer if the county is
permitted to retroactively usurp the planning and zoning power from the
towns.

Thank you for the opportunity to be heard.

Very truly yours, REC“—“’. IT_-‘-
@ M MAR 81 2004

CHESAPZAKE BAY
CRITICAL ARZA COHMISSION
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Hon. Martin G. Madden, Chairman March 29, 2004
Critical Area Commission for the Chesapeake & Atlantic Coastal Bays
1804 West Street, Suite 100 :

Annapolis, MD 21401

Re: Talbot County Bill 933
Dear Senator Madden and Members of the Commission:

The Mid Shore Board of Realtors, an organization with over 500 members,
strongly believes in maintaining the quality of our local area through
controlled and well thought out growth within our towns and counties.
We do not believe that growth in and of its self is a good thing, nor
do we believe that growth is a bad thing. We believe that the right
growth, well planned and well thought through will benefit all who live
and love the Mid Shore Area.

As a member of the Mid Shore Board, I would like to take this
opportunity to reiterate what John Hurt, our President Elect, said at
your hearing in Easton on March 24, 2004. The Mid Shore Board of
Realtors and I strongly oppose the approval of Talbot County Bill 933
as an amendment to the Talbot County Critical Area Program because:

1) It effectively removes planning and zoning powers from the towns

‘ since the vast majority of land within the towns that will be impacted
is within the Critical Area. As a result the county would have control
of most growth within the towns. This is clearly contrary to both
Maryland law and to common sense.

2) It has created a strong adversarial relationship between the
county and the towns. This is also clearly contrary to Maryland law
which requires counties to work in coordination and cooperation with
municipalities to plan and establish for growth within the
municipalities; and

3) It is a far reaching effort to take complete control over one
particular project. Not only will the individual towns suffer a loss,
but those who

have dealt with the towns in good faith will also suffer if the county
is permitted to retroactively usurp the planning and zoning power from
the towns.

Thank you for the opportunity to be heard.

Very truly yours, RECEW .
W . MAR 31 2004

| CHESAPEAKE BAY
’ CRITICAL ARFA COMMISSION

Community Bank Mortgage ¢ 274 N. Washington Street « Easton, MD 21601 ¢ (410) 819-8577  Toll Free (888) 236-6449  Fax (410) 819-5808
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March 29, 2004

Martin G. Madden, Chair
Critical Area Commission
1804 West Street, Suite 100
Annapolis, Maryland 21401

Dear Chairman Madden,

[ am writing to express concerns about Talbot County Council Resolution 933, which
would revoke growth allocations from the municipalities in Talbot County. My primary
concerns include the following:

* Cooperative, inter-jurisdictional planning is one of the most critical elements to
ensure proper and controlled growth. Growth needs can be accommodated
without sacrificing the integrity of the community and the environment when all
levels of government work together. Resolution 933 discourages cooperation
between the County and the towns and is a clear violation of the intent of Title 27
(Critical Area Criteria) and the Planning Act of 1992.

Resolution 933 penalizes municipalities that have demonstrated responsible land
management and growth planning by not using all of their growth allocations.
Using allocations only when they become necessary is a principle element of
smart growth that is undermined by this legislation.

Resolution 933 specifically interferes with a project in St. Michaels called
Midlands. The Town of St. Michaels and the Midlands Corporation have spent
countless hours and dollars ensuring that the Midlands Project is properly
planned, includes land preservation efforts and meets the needs of the
stakeholders involved. Ifthe County truly feels it is necessary to revoke growth
allocations, it would be better to revoke future allocations instead of those that are
already in play.

For the reasons outlined above, I would like to be on public record as opposed to
Resolution 933.

Sincerely, RECER”ED

MAR 31 2004
annie Haddaway

ACHESAFLAE BAY
BAL ARFA OMMISSION
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Members Present Sta t BRI AL o
Richard Hutchison, Chairman George Kinney, Planning Officer

John Sewell, Vice Chairman Mary Kay Verdery, Assistant Planning
Officer

William C. Boicourt Debbie Moore, Recording Secretary
Linda Makosky

Robert Zuehkle

Zoning Text Amendment — Bill 933

A Bill to review and reallocate the number of reserved acres of growth allocation
allocated among the Towns for rezoning in compliance with the requirements of
Chapter 190, Talbot County Code, “Zoning” § 190-109 D. (11)

Mr. George Kinney presented the staff report.

Chairman Hutchison noted the Bill was written, partially, with a misunderstanding of
growth allocation. He presented figures on how the calculations were supposed to have
been calculated. 1, 213 RCA to IDA or LDA is the 1¥ 1/2, once this is used, the second
1,213 can be requested. It is not correct that 128 acres is the only growth allocation
acreage that can go to IDA.

» Mr. Philip Dinkle, Commissioner of Town of St. Michaels.

Mr. Dinkle read a letter the Town had written to the Commission. It noted that Bill 933
would deprive its ability to award growth allocation. The Commissioners of St. Michaels
requested the Planning Commission to table their consideration of this Bill until their
January meeting, in order to give time for more consideration.

» Michael Hickson, Esq., Banks, Nason, & Hickson, P.A., 113 South Baptist St.,
Salisbury

Mr. Hickson stated that this legislation would very much affect the future of the Town.
Almost all the process is complete in regard to the Strausburg property. This legislation
would undo all of the work they have done regarding this property. He noted that to take
such a drastic, disruptive, radical step as this, is like throwing the baby out with the
bathwater. He stated that the Perry Cabin property was annexed in 1980, pursuant to an
Annecxation Agreement, and in the 1980’s they received 245 acres for IDA, now all of a
sudden without any consultation or input, the Council has introduced this Bill. He asked
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that the Planning Commission postpone their hearing on this, not make a
recommendation to the County at all, and conduct a workshop where this could be
discussed. He asked the Planning Commission to allow the Towns to meet with them, to
discuss the problems that prompted this Bill. Possibly conduct a2 workshop. He stated he
felt this Bill is contrary to State law. To put the ultimate control of growth allocation
totally in the County hands is counter-productive. Good planning dictates that growth
occur in and around the current existing Towns. This takes away the autonomy of the
individual Towns. The Towns have the right to determine their own destiny. He also
asked that the Commission make no recommendation, and schedule some work sessions
to address this issue.

Chairman Hutchison noted that when this growth allocation was determined, they felt
that all the acreage would be gone by now. He stated there was a mechanism in the
Ordinance to have these discussions with the Towns. They haven’t done that till now,
because we have had plenty of growth allocation. However, on page 190:178, item 11, of
the Planning Ordinance addresses this matter, and that this suggested legislation is not
needed, if they follow the current Ordinance. He also noted they are wanting to do away
with the maps, however item #16 on page 179, which discusses the maps are to be used
as guides only, and not definitive, in deciding growth allocation issues. He feels the
legislation is unfair, and flawed.

Mr. Hickson said he feels if the Commission simply makes a recommendation, either for
or against, then the County Council can still act. He recommended again, that the
Commission have work sessions. Chairman Hutchison stated he was not sure the Council
would wait that long for a response.

Mr. Dave Thompson noted his recollection is they have 60 days before the Council can
move without a comment from the Commission.

Mrs. Makosky noted the population of the Town vs. the population of the County and the
responsibility of the County to address the health, safety and welfare of the majority of
the citizens. She believed that the County was justified in exercising this power.

Mr. Sewell noted that for years now, they have been saying that the communication
between the Town and the County has been cut off, and this is an excellent example.

» Steve Florkewicz, East Morango Street, St. Michaels

He spoke in favor of acceptance of the Bill. He agreed with Mrs. Makosky in that what
happens in St. Michaels will affect the County in general, and that the Town
Comumissioners have chosen to ignore any comment from people out side of the Town,
regarding projects such as Miles Point.




» David Thompson, Esq., 130 N. Washington St., Easton

Mr. Thompson spoke as a legal representative of Trappe and Oxford, as well as Mr. and
Mrs, Strausburg (whose property received growth allocation from the Town of St
Michaels). Mr. Thompson stated that politics has begun to replace planning. He stated
there is a rush to bring to the table a Bill, which we already know is flawed. A good
piece of legislation requires multiple drafts, good planning, and thorough planning. He
recommended that the Commission not make a decision on this Bill, and suggested
meetings to discuss this issue.

» Barry Gillman, St. Michaels Town Commissioner

Mr. Gillman spoke against this Bill. He stated it seemed that there was a belief that if St.
Michaels doesn’t do something that no development will occur. This is just not the case.
If Bill 933 is directed at the Inn at Perry Cabin Farm, it is not appropriate. There will be
no permits unless the infrastructure, including sewage, can handle it.

» Mr. Robert Fletcher, 24640 Yacht Club Rd., St. Michaels

Mr. Fletcher stated he attended the St. Michaels Commissioner meetings, and they were
not very accepting of the other residents comments, and felt they were intimidating to
people that lived in the County. He stated the Miles Point project, or any other project
similar, is total lunacy. The issues facing St. Michaels are huge, and should not be rushed
into these decisions.

» Michael Hickson

He spoke in defense of the St. Michaels Commissioners in regards to their meetings. He
also noted that the Commissioners are working with the County in regards to the quality
of the sewage treatment for the Town, along with the expansion.

> Mr. Robert Amdur, Bozman

He spoke against the level of density as in regards to the Miles Point project, but had no
comment directly toward this Bill.

> Mike Pullen, Esq., Talbot County Attorney, Washington St., Easton

Mr. Pullen addressed issues regarding Bill 933, Chairman Hutchison noted legislation
should be presented before them before it is introduced to Council. This is an exception,
and noted they are not in the 60 day comment period, however, Mr. Pullen clarified that
they were in the 60 day comment period.

Mr. Pullen indicated that the maps designating the area allocated for town development in
the back of the Zoning Ordinance were adopted in 1989 with the requirement and that




they would be reviewed and amended in four years, by 1993, and every four year,
thereafter. This was apparently intended to coincide with the State law requirement that
the local critical area program be reviewed and proposed amendments be forwarded to
the state Critical Area Commission for their quadrennial review and approval. None of
those four-year reviews have taken place as anticipated. The maps remain a prospective,
forward-looking view from 1989. The maps do not reflect the actual growth that has
occurred since then, nor the current town boundaries in some instances.

Mr. Pullen stated that by eliminating these maps from the Zoning Ordinance the planning
and zoning functions are separated. The planning function is more appropriately
performed through the periodic reviews and updates to the Talbot County Comprehensive
Plan and not through the Zoning Ordinance.

State law provides that after subtracting 128 acres reserved for reclassification from LDA
to IDA the remaining balance may be reclassified from Rural Conservation zoning to any
other zoning classification. Half of the 2,426 acre remaining balance, 1,213 acres, has
been allocated between the towns of Easton, Oxford, St. Michaels, and the County, When
90% of this first half has been utilized, the County may request dispensation from the
Critical Area Commission of the second 1,213 acre allocation.

Under the existing arrangement, if either the Town of Oxford or the Town of St.
Michael's elects to not utilize the growth allocation acreage allotted to them in 1989,
individually or collectively, it will be impossible for Talbot County to utilize 90% of the
first half of the total amount of growth allocation allotment. This will effectively prevent
the County from ever being able to request or utilize the above-mentioned dispensation of
the second 1,213 acre allocation from the Critical Area Commission.

Mr. Pullen noted that the Town of Easton has utilized all of its allotted growth allocation
acreage and that Talbot County has reviewed subsequent individual applications for
growth allocation within the Town of Easton in accordance with existing procedures for
supplemental growth allocation in the Zoning Ordinance. This has worked well.
Withdrawal of the 1989 allocation from the Towns would simply mean that the Towns’
and the County's process to award growth allocation would be coordinated, and that no
Town could unilaterally award growth allocation. Adopting this procedure county-wide
would put all of the municipalities on the same playing field as the Town of Easton.
From a policy standpoint uniformity among the Towns and joint participation in the
process, including both the Town and the County, is intended to achieve coordination
between the jurisdictions involved, which, hopefully, will result in better development,
and greater consistency with the goals of the Critical Area Program.

Mrs. Makosky spoke in favor of the Bill. She feels that it is time for the County to use
that power, let the bill take place, and then the negotiations will happen.

Mr. Zuehkle stated his view is opposite of Mrs. Makosky.

Mr. Zuehkle moved to recommend to the County Council to withdraw Bill 933 and
instead use the review process as outlined in the current Ordinance, Item 11 on Page 190




Section 178, and within that process recognize that the related maps were intended as
guides, as opposed to law. Also as stated in Item 16 Page 190 Section 179.

Mr. Sewell seconded.

Makosky voted NO because she believes it is necessary for the Bill to pass in order to
trigger the much wished for process of discussion that everyone has been asking for.

Motion passed 3-1
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. Maryland Department of Planning
Robert L. Ebrlich, Jr Audrey E. Scott
Governor Secrelary
Michael 8. Steele Horence E. Burian
Lt Govervor Depruty Secretar)
TO: Critical Area Commission Panel for Talbot County
FROM: Larry F. Duket, WQ
Maryland Departmeént of Planning
SUBJ: Statement of the Maryland Department of Planning
Re: Talbot County Council Bill 933 CRITIC
DATE: March 24, 2004
INTRODUCTION

The Maryland Department of Planning appreciates the opportunity to offer comments on

Talbot County’s Council Bill 933. The Bill would create a significant change in the

manner in which Talbot County addresses the growth allocation needs of incorporated
. municipalities (towns).

The Bill 1s of significant interest to this Department because it comes at a time when the
State 1s committing its planning functions, regulatory programs, funding, technical
assistance, and capital programs in furtherance of directing growth towards county-
designated growth areas and incorporated municipalities (county and municipal “smart
growth™ and “priority funding” areas, if you will). With the Governor’s Priority Places
initiative, this Department is committed to participating in the debate on issues
fundamental to the implementation of a sound growth strategy for Maryland.

The growth allocation process was principally created to allow county and municipal
governments to reconcile their comprehensive planning, zoning, and capital programs
with the new Resource Conservation Area (RCA) rules of the Critical Area law. The
RCA category limited development to one dwelling unit per 20 acres. From a land use
planning perspective, it is unusual and economically inefficient to have land within
municipalities relegated to a one dwelling unit per 20 acre standard. Yet. the Critical
Area RCA had this effect on farm and forest lands not yet having public water and sewer
that were located within municipalities, within municipal growth boundaries, and on
adjacent lands eligible for annexation. Municipal governments, in particular, were
given assurances in the Critical Area law that their need for growth allocation would be
accommodated.

301 West Preston Street < Suite 1101 « Baltimore, Maryland 21201
Telephone: 410.767.4500 « Fax: 410.767.4480 « Toll Free: 1.877.767.6272 « TTY Users: Maryland Relay
Internet: www MDP state.md us




COUNCIL BILL 933

Under CB-933, specific amounts of growth allocation reserved for towns would be
deleted from the Talbot County Critical Area Program. Consequently, the County will
have approval authority over all future growth allocation requests in towns. This would
occur through the supplemental growth allocation process that is now part of the
County’s Program. This process was originally created for narrower purposes by CB-
762, “supplemental™ growth allocation, and was approved as a refinement by the
Commission in 2000. It seems unlikely that, in 2000, the Commission would have
treated such a significant change to the growth allocation process as a mere refinement,
were it not for the retention at that time of specific language giving allocations to the
towns.

Under CB-933, the County, and a town with an applicant seeking growth allocation,
would use a joint hearing process to ostensibly ensure that both municipal and county
planning and growth issues are considered. This Department supports the use of tools
and processes that promote interjurisdictional coordination and cooperation, and
appreciates that this is the primary goal of CB-933. Our concern is that CB-933, by
striking reserved amounts of allocation for each town, places the County as the final
decision-maker for all municipal requests for growth allocation.

A county’s process for accommodating the needs of municipalities for growth allocation
should not operate as a blank check for towns. That is, we do not believe the rule calls
for municipalities to always get what they purport to need. But CB-933 effectively
makes the supplemental growth allocation process the “primary and only™ process and
contains no decision-making criteria or standards to account for or accommodate
municipal growth needs. Not even the municipal comprehensive plan or zoning map is
relevant under the terms of CB-933. Council Bill 933 can result in the denial of a
specific, bona-fide, good faith request for growth allocation which meets the accounting
and location criteria of the Critical Area law, adheres to the Commission’s Growth
Allocation Policy, and is consistent with town planning and zoning laws and town
Critical Area Programs. It is difficult to understand how that process accommodates the
growth allocation needs of the towns.

Under the Regional District Act, certain incorporated municipalities in Prince George’s
and Montgomery Counties are under the zoning authority of their respective county
because these municipalities have never been given the authority to exercise their own
zoning powers. That aside, the concept of county control over municipal land use
decisions is not contemplated in Maryland planning and zoning law. County and
municipal planning and zoning programs are created on equal, separate, and, at times,
competitive footings. And the General Assembly has been careful to address county-
municipal relationships in writing Maryland’s planning, growth, and environmental laws.
In doing so, the Legislature has both preserved the sanctity of municipal land use
decisions and created laws that embody preferences for continued growth in
municipalities that plan and zone for growth. Even in the case of municipal annexation
of land previously under county jurisdiction, the General Assembly has limited the




County’s control over land use decisions on annexed land to a five year period following
the date of annexation.

When the Critical Area law was being drafted, much legitimate concern was voiced over
the application of the RCA category to farm and forest land that was either within
municipal boundaries or at its edges, where growth and expansion were planned. Such
concerns were based on property interests, public infrastructure investments, long range
capital plans, and professional land planning principles. These concerns were answered
by the creation of growth allocation (growth increment) in the law. The concerns of
municipalities, in particular, were addressed by the rule that the counties shall have a
process to accommodate the growth allocation needs of the municipalities.

On hindsight, the issue of County control over municipal growth allocation should have
been raised in the context of CB-762. Given that CB-762 retained specific allocations for
each town, perhaps the issue was not as well defined as now presented in the context of
CB-933. Also, there may be approved Programs in other counties with a similar practice;
we think these Programs need to be revisited. Perhaps this can be evaluated during the
six year review process, and perhaps it needs to be evaluated sooner if municipalities
report to you that they are not being accommodated.

Much has changed since the first generation of Critical Area Programs. The Commission
and local governments know more and have greater experience with much of the detail
and technical nature of the Critical Area law and Criteria. Many new State laws have
been enacted since then: the 1992 Planning Act, the Forest Conservation Act, Priority
Funding Areas, Rural Legacy, Smart Codes, and so on. Each of these new laws favors
growth directed to county-designated growth areas and incorporated municipalities.
These new laws reflect the same spirit as the Critical Area law: growth within
municipalities that plan and zone for it, is to be accommodated.

The Maryland Department of Planning offers its assistance to the County, the several
towns, and the Critical Area Commission to work to resolve issues to ensure that
municipal needs for growth allocation are accommodated. Thank you for the opportunity
to offer our views on this important matter.
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Position Paper

From: The Commissioners of St. Michaels

To: County Council of Talbot County, Maryland
Re: Talbot County Bill No. 933

Date: December 16, 2003

The Commissioners of St. Michaels wish to have this document entered into the record of
the public hearing on proposed County Bill No. 933 (hereafter the “Bill”). We unanimously
oppose the Bill for several reasons, which will be addressed herein.

1.
Bil! No. 933 Is Unnecessary

‘ We do not think that this drastic step is necessary to manage available growth allocation
among the Towns and the County in a way that will achieve the stated purpose of the Bill, to
qualify the County for an additional allotment of growth allocation for use as IDAs. The reasons
for our belief are: :

a. The current County Code, Chapter 190 (Zoning) Section 190-109
(Administration), Subsection D (Growth allocation district boundary amendments
in the Critical Area), Part (11), provides for periodic reviews “for possible
reallocation” of growth allocation. We believe that this existing process could be
used to meet and solve the stated problem in a way that would be mutually
agreeable and within the applicable State laws.

b. We understand that the Critical Area Commission frequently does not require full
compliance with Maryland Code, Natural Resources Article, Section 8-1808.1
(Growth allocation), Subsection (c), Part (5). Therefore, this avenue should be
explored.

From our viewpoint, Bill 933 would result in a tremendous amount of Town funds and resources
having been wasted in reliance upon a set of facts that form the basis of existing Town planning
and zoning documents that has been in place for decades.

2.
Bill No. 933 Is Not Consistent With State Law

’ We believe that the Bill would be contrary to State laws and policies. This is because it
would take from the Town government, and place in the County government, certain home rule,
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planning and zoning powers. In 1804, the Town of St. Michaels was granted the status of a
municipal corporation by the State of Maryland. As an incorporated municipality, St. Michaels
is intended by State law to have certain powers. Among the powers granted exclusively to
Maryland municipalities are those expressed in the following:

1. Maryland Constitution, Article XI-E (Municipal Corporations), Section 1
(providing that “the General Assembly shall act in relation to the incorporation,
organization, government, or affairs of any such municipal corporation only by
general laws which shall in their terms and in their effect apply alike to all
municipal corporations”);

2. Maryland Code, Article 66B (Land Use); and

3. Maryland Code, State Finance And Procurement Article, § 5-7B-02 (Priority
funding area).

We believe that these Maryland laws indicate that the Town is intended by the State to have
home rule powers, and to have planning, zoning, and subdivision powers over all land within the
Town, to the exclusion of the County. We believe the Bill would have the effect of limiting the
planning and zoning powers of municipalities in Talbot County in a way in which those same
powers are not limited for other municipalities throughout the State.

Despite claims to the contrary, State policy still favors the concept that growth and new
development should occur within and around existing municipalities. See Maryland Code, State
Government Article, Title 9 (Miscellaneous Executive Agencies), Subtitle 14 (Office Of Smart
Growth), Section 9-1402 (Legislative findings and purpose). See also the attached letter to the
Commissioners from John W. Frece, Acting Director of the Governor’s Office of Smart Growth
in April of 2003 and the attached letter from Secretary Audrey E. Scott of the Maryland
Department of Planning to Mr. Valanos of the Midland Companies dated August 2003. We
believe that the effect of the Bill would be to take from the Town’s control all or substantially all
of the available growth allocation allotted by the State to the County. Therefore, the Town
would be left without access to a reasonable quantity of the County’s available growth allocation
to effect the State policies relating to growth within and around the Town. Moreover, we believe
that the Bill would have the effect of preventing or discouraging the concentration of new
development in and around existing municipalities in Talbot County in accordance with the
smart growth principles. We believe that if the County’s purpose of the Bill is to make available
when needed additional growth allocation for use in allowing development as “Intensely
Developed Areas” (or “IDAs”, as that term is used in the State Critical Area laws and
regulations), then there are better and less radical ways in which to accomplish that purpose
without taking from the incorporated municipalities in Talbot County the right of self-
government, as the Bill would do.

3.
The Bill Is Contrary To State A Regulation

The Code of Maryland Regulations (“COMAR?”), § 27.01.02.06, provides, in part:
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A Intensely developed and limited development areas may be increased subject to
these guidelines:

(1) cee;

(2)  When planning future expansion of intensely developed and limited
development areas, counties, in coordination with affected
municipalities, shall establish a process to accommodate the growth
needs of the municipalities. [ Emphasis added.]

Bill 933 does not create or facilitate “a process to accommodate the growth needs of the” Town.
The Bill was drafted and introduced without our knowledge or input of the very Towns state law
requires to be accommodated. As drafted, the Bill would have the effect of dismantling the right
and ability of the Towns to self-determination regarding growth and development in the Critical
Area.

4.
Bill 933 Will Have A Negative Impact On All Talbot County Municipalities

To date the Towns of Oxford and St. Michaels have used the growth allocation allotted to
their respective areas sparingly, if at all; holding out for the best development plans and policies
for their respective situations. This is not to say that the Town of Easton has not done likewise.
Easton, in its judgment, based on its unique situation, has determined that some of the plans
submitted to it are worthy of growth allocation. St. Michaels believes that Easton is the best
judge of when its growth allocation should be used in the Easton area. Likewise, St. Michaels
and Oxford are the best judges of the location, design and extent of development that should be
permitted in and adjacent to our Towns.

We believe that by enacting Bill No. 933, Talbot County would be positioning itself to
make decisions for the towns in Talbot County that are solely municipal functions. Towns have
different interests, serve different governmental purposes, and have different powers from those
of counties. By their average density of development and the extent of governmental services
typically provided by municipalities, as opposed to the average density and extent of
governmental services in counties, municipalities have goals that are different from county goals.
Therefore, the decisions relating to growth, and under what circumstances growth allocation
should be used, are destined to be different.

We respectfully disagree with the proposition in Bill 933 that there is any shortage in
growth allocation that would dictate that Talbot County reverse the policies resulted in the
towns’ original allotments of growth allocation. The boundaries of the towns in Talbot County
have not changed in any way that was not contemplated by the growth allocation acreage
allotted, and the maps that designated the areas for growth, as originally enacted by the County.
Moreover, because of its concentration of land within the critical area, Talbot County is one of
those counties that are exempted from the normal limitation on the percentage of growth
allocation that can be located in the Resource Conservation Area (“RCA”) See Maryland Code,
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Natural Resources Article, Section 8-1808.1 (Growth allocation), Subsection (c), Part (3) and
Part (5).

The Towns have operated with the understanding that the original allotment of growth
allocation acreage to their respective areas was a permanent act; or at least not subject to being
suddenly and retroactively withdrawn without notice. The adoption of the Bill will have one
resounding effect on future relations between the County and the municipalities in Talbot
County. That Bill will encourage the Towns in the future to quickly use and exhaust anything
that is made available to them by the County, before it can be withdrawn. Hence, any growth
allocation that is made available to the municipalities in the future is likely to be used before it
can be withdrawn. It is likely that the “use-it-as-fast-as-you-can” attitude will not be limited to
growth allocation, but will flow over to every benefit or opportunity that the County makes
available to the towns in the future. That type of relationship and attitude will ultimately not be

beneficial for the County and its citizens.

We, the elected officials of the Town of St. Michaels, respectfully ask that you reconsider
the actions begun with the introduction of Bill 933, and the negative effects that the Bill would
have if enacted. We believe that a careful study of the Bill and its ramifications will lead you to
the conclusion that its passage is not warranted. Please take the time to work with the Towns for
a solution to this situation that can benefit all Talbot citizens.

This document represents the unanimous position of the Town Commissioners. Thank
yo ideration of obrequesty:

=\ .
Robert T. Snyder, President
THE COMMISSIONERS OF ST. MICHAELS

RTS/ct

CC: Hon. Delegate Jeanne Haddaway
32 S. Washington Street
Easton, MD 21601

Hon. Sidney S. Campen, Jr., President
Commissioners of Oxford

P.O. Box 399

101 Market Street

Oxford, MD 21654

Hon. Robert C. Willey, Mayor
Hon. John Ford, President
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Easton Town Council
P.O. Box 520

14 South Harrison Street
Easton, Maryland 21601

Hon. Cheryl Lewis, President
Trappe Town Council

P.O. Box 162

Trappe, MD 21673
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HAND DELIVERED

Hon. Philip C. Foster, President

County Council of Talbot County, Maryland
142 N. Harrison Street

Easton, Maryland 21601

Re:  Opposition to proposed Talbot County Bill No. 933
Dear President Foster Council Members:

. On November 18, 2003, the County Council of Taibot County introduced legislation in
the form of County Bill No. 933 that would remove from the Towns’ control all growth
allocation acreage previously allotted, whether unallocated, already allocated, or currently under
consideration for allocation to a specific parcel of land. In essence, Bill 933 would deprive the
Towns of their ability to award growth allocation on land within their own municipal boundaries.
More than half of the land located within Town of St. Michaels is also located within the
Chesapeake Bay Critical Area. Therefore, with respect to the significant part of the municipality
located within the Critical Area, Bill No. 933 would effectively take land planning and zoning
functions over that area from the Town and give it to Talbot County. We believe the enactment
of Bill No. 933 by the County Council is unnecessary, inconsistent with State law and will have

a negative impact on the Towns of Talbot County.

So far as we can determine with regard to other municipalities in Talbot County, and to
be sure with regard to St. Michaels, in advance of the introduction of Bill 933 the County did
not:
 Inform us of any problem that would require such legislation;
+ Seek our suggestions for a solution or cooperation in solving such a problem
» Provide us with a copy of the proposed Bill for comments and suggestions, on a matter
that is important to the Town.
We regret this state of affairs. To the extent possible, we hope to improve communications
between the County and the Town.
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To that end, we offer by this letter what we hope you will accept as forthright and

constructive comments and suggestions regarding Bill No. 933.

1.

We think that this drastic step is unnecessary to manage available growth allocation
among the towns and the County in a way that will achieve the stated purpose of the Bill,
and to qualify the County for an additional allotment of growth allocation for use as
IDAs. We believe that the current provisions of the County Code and a cooperative
effort among the affected jurisdictions could accomplish the necessary results.

Maryland laws indicate that the Town is intended by the State to have home rule powers,
and to have planning, zoning, and subdivision powers over all land within the Town, to
the same extent as all other municipalities in this State. The Bill would create a situation
in which the municipalities in Talbot County would effectively have less planning and
zoning powers within their boundaries than other municipalities in this State, in violation
of Maryland Constitution, Article XI-E (Municipal Corporations), Section 1.

The Code of Maryland Regulations (“COMAR”), § 27.01.02.06, relating to growth
allocation, requires “a process to accommodate the growth needs of the” Town. We can
find nothing about either the Bill, or the manner in which the Bill has come about, to
indicate that it will create or facilitate such a process. As drafted, the Bill would have the
effect of dismantling the right and ability of St. Michaels to self-determination regarding
growth and development in the Critical Area within the Town.

For 20 years the Towns have exercised careful stewardship of their growth allocation.
This fact is evidenced by the amount of allocation acreage remaining, and indicates that

Bill 933 is unnecessary.

The County is a party to at least two contracts, of which we are aware, that could be
either impaired or breached by the Bill and/or by acts taken pursuant to the Bill. Those
contracts are as follows:

a. The agreement for the assumption for the Town’s sewer system by County Sewer
District No. 2, which we believe has been subsequentlv assumed by the County;
and

b. The Annexation Agreement relating to Perry Cabin Farm.

Rather than engage in counter-productive rhetoric, we enclose a copy of those documents
herewith for your review. In addition to the Town, properry owners may have rights
pursuant to those contracts.

We urge the County Council to review the facts contained in the enclosed Position Paper

and to carefully consider whether adoption of Bill 933 today is the best interest of all Citizens of
Talbot County. As far as we are aware, there is no deadline facing the County that would
preclude a careful study of the issues, and a concerted effort by all atfected parties to reach an
equitable solution. If it is truly the Council’s intent to fairly distribute the County’s growth
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allocation, then a constructive dialog between the Towns and the County can only improve the
end results.

We respectfully urge you to consider these issues and to postpone action on Bill 933 until
you have met with the elected officials of the Towns of Easton, Oxford and St. Michaels
regarding this important matter. Please note that we normally have our public Town meetings on
the second and fourth Tuesday of each month. However, if provided with sufficient advance
notice and barring some legal requirement that we hold our meeting on a particular date, we offer
to reschedule our meetings if it would facilitate a joint meeting of the County and the affected

Towns.

Thank you for your consideration.

Robert T. Snyder, President

THE COMMISSIONERS OF ST. MICHAELS

RTS/ct
Enclosure

CC:

Hon. Delegate Jeanne Haddaway
32 S. Washington Street
Easton, MD 21601

Hon. Sidney S. Campen, Jr., President
Commissioners of Oxford

P.O. Box 399

101 Market Street

Oxford, MD 21654

Hon. Robert C. Willey, Mayor
Hon. John Ford, President
Easton Town Council

P.O. Box 520

14 South Harrison Street
Easton, Maryland 21601

Hon. Cheryl Lewis, President
Trappe Town Council

P.O. Box 162

Trappe, MD 21673
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W . MEMORANDUM

TO: Members of the Talbot County Planning Commission

December 3, 2003

FROM: George Kinney, Planning Officer

SUBJECT: Review and recommendation to County Council
Zoning Ordinance Text Amendment

A Bill to review and reallocate the number of reserved acres of growth
allocation allocated among the Towns for rezoning in compliance with the
requirements of Chapter 190, Talbot County Code, “Zoning” §190-

109D(11).

l ' (This Bill was imtroduced by Council on November 18, 2003 sod i carrently
scheduled for public hearing}

Nature of the Request

Consistent with §190-109D(11), tbe attached Bill serves to review and reallocate the
number of reserved growth allocation acres originally afforded to the Towns of Oxford,

Easton and St. Michaels. The Bill was prepared by the County Attorney and introduced
by County Council on November 18, 2003. Consistent with §190-109A, the Planning

Commission must review the legisiation and provide a recommendation to Council.

Stafl Comments

In 1989, the County was originally awarded 1,213 acres from the Critical Area
Comimission for growth allocation. From that acreage, 155 acres were awarded to the
Town of Easton, 195 acres to the Town of Oxford and 245 acres to the Town of St.
Michaels. The remaining 618 acres remained with the County. As currently written and
upon adoption, this Bill would recapture remaining acreage from the Towns and require
them to approach the County in the event growth allocation is necessary for a specified
Town project. This change would afford the County the opportunity to involve itself in
the development process and further help to achieve the 90% threshold necessary to
request additional allocation acreage from the Critical Area Commission.
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Proposed Amendment to Bill 933

[To reallocate growth allocation among the towns]

Proposed by: Mr. Carroll
Date: December 16, 2003

. Reason: There are three amendments, the first to amend the title, the second to restate the

reasons for adoption, and third to make grammatical changes.

Substantive: No. Neither the title nor the reasons for adoption are operative portions of the
Bill; neither becomes law. The grammatical change is not substantive.

The‘ first proposal 1s to amend the title of Bill 933 as follows:

A BILL TO REVIEW AND REALLOCATE THE NUMBER OF RESERVED ACRES OF
GROWTH ALLOCATION ALLOCATED AMONG THE TOWNS FOR REZONING BN
BMPILHANG] MEEH HiE-REOUREMENES-OE-GHAREER- —-ARBE LD /A

The second proposal is to amend the introductory clauses to the Bill by deleting the final 3
introductory clauses, and by adding 14 new introductory clauses, as follows:
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WHEREAS, Talbot County had a total of 2,554 acres of growth allocation under the

State formula for calculating the total amount for each coun 5% of the total resource

conservation area located within the County]; and

WHEREAS, § 8-1808.1 (c) (3), Natural Resources Art., Md. Ann. Code provides, with
certain exceptions, no more than one-half of the expansion permitted by growth allocation in the

critical area may be located in resource conservation areas :and

WHEREAS, § 8-1801.1 (c) (5) Natural Resources .. Md. Ann. Code provides that i

Talbot County is unable to utilize a portion of the County’s total growth allocation within or -
adjacent to exiting intensely or 1imited development areas, then that portion of the growth
allocation which cannot be so located may be located in an RCA; and

WHEREAS, Talbot County has followed this requirement of State law by restricting the

use of available growth allocation throu 190-109 D. a) of the Talbot County Code. That
section provides that not more th 213 acres of land Ivi ithin the Critic eas of the
Cou shall be reclassified from to other zoning district e 1,213 acres is derived

from the total acreage available for growth allocation in_the entire county by the following
formula: (5% of total acres in resource conservation areas, equal to 2,554 acres = total available
growth allocation), less 128 acres reserved for reclassification from limited development areas to
intensely developed areas, divided by 50%. The calculation is: 2,554 acres minus 128 acres
divided by ¥2 = 1,213 acres.]; and

WHEREAS, the County may not utilize the remaining 50% of available growth
allocation [1,213 acres] until the Critical Area Commission grants permission, under the

exception provided in § 8-1801.1 (c¢) (5), cited above, based upon a showing that the County is

unable to utilize that portion of its available growth allocation in areas adjacent to limited or
intensely developed areas; and .

WHE S, to trigger release of the withheld 50% of the Countv’s erowth allocation
190-109 D. (9) (b) provides that when 1,092 acres [90% of 1.213 acres] has been approved for

growth allocation by the towns and/or the County, then the County shall request permission from
the Maryland Critical Area Commission to double the maximum number of acres that may be
reclassified from RCA from 1,213 to 2,426 acres; and

WHERFEAS, Section 190-109 D. a) of the Talbot County Code adopted in 1989

reserved 155 acres of growth allocation for the Town of Easton, 195 acres for the Town of
Oxford, 245 acres for the Town of St. Michaels, and 618 acres for Talbot County; and

WHEREAS, the Town of Oxford has allocated only 15.223 acres of growth allocation,
and the Town of St. Michaels has conditionally allocated only up to 20 acres of growth
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allocation. The Town of Oxford has 139.777 acres remaining, and the Town of St. Michaels has
225 acres remaining. Combined, Oxford and St. Michaels have 364.777 acres of growth

allocation; and

WHEREAS, the County currently has a total of 316.229 acres of growth allocation. If it
grants a _pending application for supplemental growth allocation submitted by the Town of
Easton for 156 acres, the County will have 160.229 acres of growth allocation; and

WHEREAS. under current law the Town of Oxford, or the Town of St. Michaels, either

separately or in combination, could forever block the County from accessing the remaining
growth allocation under § 190-109 D. (9) (b), by preventing the total acres utilized to equal or

exceed 1,092 acres, the required trigger under § 190-109 D. (9) (b); and

WHEREAS, the Town of Easton has fully allocated the growth allocation reserved to it,
and Talbot County has worked, and continues to work, cooperatively with the Town of Easton in
approving projects for which the Town has requested supplemental growth allocation; and

WHEREAS, growth in and around the towns affects not only the particular town, but also
the County as a whole, and the County should, therefore, have some ability to protect the
County’s legitimate interests as they are affected by development in the critical area, as

contemplated by State law when it gave this control to the counties under the Chesapeake Ba

Critical Area Protection Program, § 8-1801, et. seq., Md. Ann. Code; and

REA 8-1809 Natural Resources Art.,, Md. Ann. Code, requires that Talbot

County review its entire critical area program and propose any necessary amendments to its

entire program, including local zoning maps, at least every 4 vears beginning in 1993 and every
4 years thereafter; and :

EREA albot County is currentlv near completion of such a 4-vear review, and as

part of that process desires to make the following amendments to the County’s critical area
program to better reflect the original intent of the State law governing growth allocation, which
calculated growth allocation for Talbot Countv as 5% of the resource conservation area in the

County, and gave the County the authority 10 determine, within the limits imposed by State law

and regulations, how that growth allocation would be utilized, and reallocated among the Towns

and the Coun roject by project.

The third proposal is to amend page 7 Section 2, paragraph 1 (a) line 5 of the Bill as follows:

For purposes of this subsection, the term “unutilized” includes the total growth
allocation acreage allocated to the County under State law, less growth allocation
acreage that (1) has been previously allocated by any town or the County; and,

(2) prior to the effective date of this ordinance, has resulted in actual physical
commencement of some significant and visible construction; (3) which has been
undertaken in good faith, with the intention to carry it through to completion; and,
(4) which has occurred pursuant to a validly issued building permit.
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RECEIVED

JAN 13 2004

January 7, 2004

Hon. Martin G. Madden, Chairman
Critical Area Commission for the Chesapeake & Atlantic Coastal Bays CHESAPEAKE BAY

1804 We:st Street, Suite 100 CRITICAL AREA COMMISSION
Annapolis, Maryland 21401

Re: Town response to Talbot County Council letter dated December 1, 2003
Town opposition to Talbot County Bill No. 933

Town request for Critical Area Commission treatment of Talbot County Bill No. 933
as a major program amendment

. Town request for imposition by the Critical Area Commission of State laws,
regulations and policies to stop County interference with administration of the
Town Local Critical Area Program

Dear Senator Madden and Commission Members:

The County Council of Talbot County has contacted you by their letter dated December
1, 2003. That letter is, in effect, an attempted “pre-emptive strike” against the award of growth
allocation relating to a proposed development known as “Miles Point”. A history of the Miles
Point projects follows in Section C. for your understanding of the significance of the timing and
impact of Talbot County Bill No. 933 on St. Michaels.

Not content to merely disrupt and avoid participation in the Town’s administrative
proceedings for the award of growth allocation, the Talbot County Council on December 23,
2003 adopted County Bill No. 933, entitled “A Bill to Review and Reallocate the Number of
Reserved Acres of Growth Allocation Allocated Among the Towns for Rezoning in Compliance
with the Requirements of Chapter 190, Talbot County Code, “Zoning” § 190-109 D. (11)”. This
Bill, a copy of which is enclosed, would remove from the Town, and from all other towns in
Talbot County, all growth allocation that is unallocated, or which has been allocated but which
has not yet resulted in related construction. If allowed to stand, Bill No. 933 would void a recent
annexation and growth allocation award (the Strausburg Annexation) by the Town of St.
Michaels that has been approved by the Critical Area Commission. Bill No. 933 would

. incapacitate the system by which Talbot County’s towns in general, and St. Michaels in
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particular, can grow. Bill 933 would be especially devastating to St. Michaels because more than
half of the Town is located within the Critical Area. Therefore, whereas the enactment of Bill
933 may be considered by some other towns as a theoretical abuse of power by the County
Council, the proximity of St. Michaels to tidal water makes this a real impediment to effective
land planning and zoning for the Town. The Town Commissioners addressed these concerns in a
letter to the County Council dated December 16, 2003, a copy of which is enclosed.

A. :
Town Objection To County Actions

Talbot County’s December 1, 2003 letter to the Critical Area Commission and the
enactment of Bill No. 933 are but two of several actions recently taken by the Talbot County
Council in an effort to interfere with and manipulate the Town Local Critical Area Program,
rather than to work within and according to the Town Local Program. The Commissioners of St.
Michaels object to the manner in which the Talbot County Council has chosen to oppose the
Miles Point application for a development that would be located totally within the Town of St.
Michaels. Rather than participating in the process established by the Town’s Local Critical Area
Program for considering applications for the award of growth allocation, the County has chosen
to frustrate and thwart the Miles Point application process established by the Town’s Local
Critical Area Program by taking the following actions without any consultation with or prior
notice to the Town: A

1. Declining to participate in the quasi-judicial processes by addressing the

N application based on its merits, or lack thereof, by presenting evidence and
making arguments based thereon, and seeking solutions to issues of concern at a
public quasi-judicial hearing conducted by the Town pursuant to its Local Critical

Area Program;

2. Ignoring the evidence, pro and con, contained in the record of the public hearings
conducted by the Town pursuant to its Local Critical Area Program,

3. Writing a letter to the Critical Area Commission dated December 1, 2003, in

opposition the Miles Point II application before the Town Commissioners have
rendered their decision on that application, obviously without considering the
reasons given by the Town Commissioners for their decision and without
considering the reasons given by the Town Planning Commission for its favorable
recommendation of the project;

4. Despite the filing of repeated applications for growth allocation and development
of the subject property since 1998, the County allowed the Town and the
developer to incur extraordinary expense in processing and litigating those growth
allocation applications without indicating that the County would refuse to
relinquish zoning authority to the Town. On December 16, 2003, the County
Council voted pursuant to Maryland Code, Article 23A, § 9 (c), to withhold from
the Town, for a period of up to five years from the effective date of the
annexation, the authority to reclassify the Miles Point Property as would be
required to effect the proposed development plan;
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5. On December 16, 2003 in exchange for more than $1,500,000 in County road and
other off-site improvements promised to the County by a developer, the County
Council voted to allot to the Town of Easton sufficient growth allocation acreage
to permit the approval of a development within the Critical Area.

6. On December 23, 2003, when the County Council concluded that the Town was
on the verge of approving an application for growth allocation involving the
subject land, the County Council voted to enact Talbot County Bill No. 933, by
which the County has withdrawn from all Towns in Talbot County all unallocated
growth allocation.

B.
The County Actions Are Contrary To Maryland Laws, Regulations & Policies

Maryland Code, Natural Resources Article, § 8-1801(b)(2), states that one purpose of the
state critical area laws is "[tJo implement the Resource Protection Program on a cooperative
basis between the State and affected local governments, with local governments establishing
and implementing their programs in a consistent and uniform manner subject to State criteria
and oversight." As stated in North v. Kent Island Ltd. Partnership, 106 Md.App. 92, 103, 664
A.2d 34 (1995), “The role of the Critical Area Commission is to not act as a zoning body to act
in contested cases, but as a quasi-legislative body, to adopt regulations and criteria as well as
conduct hearings in connection with ‘policies, proposed programs, and proposed regulations or
amendments to regulations.”” Thus, the Critical Area Commission examines proposed program
amendment to determine whether they are consistent with the criteria. Northv. Kent Island Ltd.
Partnership, supra at 106 Md.App. 105-06. The Critical Area Commission is authorized to
create and enforce regulations to guide localities in adopting ordinances that constitute their local
critical area programs. Belvoir Farms Homeowners Ass'n, Inc. v. North, 355 Md. 259, 275, 734
A.2d 227 (1999). The standards set forth in § 8-1808(b)(1) through (b)(3) are the goals of the
Critical Area Program, which includes “(3) To establish land use policies for development in the
Chesapeake Bay Critical Area which accommodate growth and also address the fact that, even if
pollution is controlled, the number, movement, and activities of persons in that area can create
adverse environmental impacts.” [Emphasis added.] Further, COMAR 27.01.02.06.A (2) states
“When planning future expansion of intensely developed and limited development areas,
counties, in coordination with affected municipalities, shall establish a process to
accommodate the growth needs of the municipalities.” [Emphasis added.] The actions of the
Talbot County Council, including the enactment of Bill No. 933, are: (1) contrary to these laws,
regulations and policies; (2) have effectively dismantled the Town Local Critical Area Program;
(3) are fundamentally unfair to all of the parties that have for the past five years been dealing
with the question of how the subject land within the Town should be developed in an
environmentally responsible manner; and (4) are destructive of public confidence and reliability
of local critical area programs.

! St. Michaels had conserved its 269 acres of growth allocation allotted by the County until awarding 20 acres to the
Strausburg property in 2003. However, even before the enactment of County Bill No. 933 Easton had exhausted
the growth allocation that had been previously allotted to it by the County, and was therefore unable, without the
assistance of the County, to award the necessary growth allocation for the Ratcliffe Farm project.
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The timing and manner in which Talbot County has taken the above-described actions, in .

the face of the growth allocation applications to the Town which appeared to be nearing
completion with the possibility of approval, reveals: :
1. A sudden lack of cooperation by the County with the Town in regard to growth

allocation,;

2. Alack of uniformity of treatment of towns within the County;

3. An intolerance of the County growth that meets smart growth standards;

4. The complete destruction by the County of the existing and workable process to
accommodate growth needs of the Town; and

5. Transformation by the County of the process to award growth allocation into an

additional source of County revenue.

Moreover, because more than half of the Town is located within the Critical Area, Talbot

County Bill No. 933 has the effect of transferring ultimate planning and zoning authority in a
significant part of the Town from the Town to the County government. This is contrary to the
grant of home rule powers to the Town by Maryland Constitution, Art. 11-E; the express powers
granted to the Town by Maryland Code, Art. 23A, § 2; and the planning and zoning powers
granted to the Town by Maryland Code, Art. 66B. Except for the initial five-year period after an
annexation, as provided in Maryland Code, Art. 23A, § 9 (c), a county has no planning or zoning
authority over land within a Maryland municipality. However, Bill No. 933 has the effect of
taking from the Town the power to plan and zone the Perry Cabin Land, as well as other
significant areas of the Town.

Further, Talbot County Bill No. 933 is a law involving a matter of general public concern
(the Chesapeake Bay Critical Area), but having different effects on municipalities in the same
class. In Gordon v. Commissioners of St. Michaels, 278 Md. 128, 359 A.2d 543 (1976), in
finding invalid a law that allowed only municipalities within Talbot County to exercise planning
and zoning powers within one mile outside of their territorial boundaries, the Court of Appeals
said: '

“Since there is only one class of municipal corporations in Maryland,

since Constitution Art. XI-E, § 1 specifies that the power of the General

Assembly to act relative to the affairs of municipal corporations is ‘only by

general laws which shall in their terms and in their effect apply alike to all

municipal corporations in one or more of the classes' for which provision is

made, and since this act applies only to Talbot County municipalities, it follows

that it is unconstitutional.” [Emphasis added.)
In this instance, the County Council, a political body elected from throughout Talbot County, is
attempting to dictate planning, zoning and growth decisions within the Town.

State law also encourages development within municipalities at a density of at least 3.5
units per acre. See Maryland Code, State Finance And Procurement Article, § 5-7B-02 (Priority
funding area). The effect of such density is to make the construction and operation of
infrastructure, such as public sewer collection and treatment facilities, economically feasible.
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Surely, the effect on the Chesapeake Bay of a properly designed and operated public sewer
collection and treatment system is better than private septic systems serving the same number of
residences located within the same area. The actions of Talbot County are contrary to this State
policy. : '

C.
Historical Background

The history leading to the current growth allocation application is required for the Critical
Area Commission to fully understand the significance of the timing and detrimental impact of
the County’s actions on the Town.

1.
1980 Perry Cabin Farm Annexation Agreement

In 1980 the Town and the County were parties to an annexation agreement by which the
Perry Cabin Farm was annexed to the Town. That annexation agreement contemplated a Town
zoning classification that would permit residential development, and the agreement itself
contemplated residential development. The agreed upon zoning classification was granted by the
Town. Most of the Perry Cabin Farm, including 72 acres of the proposed Miles Point
development, is located in the Critical Area.

2.
Perry Cabin, Phase I

In approximately 1984 the owner of the Perry Cabin Farm sought and obtained from the
Town the permits to construct 50 townhouses that were to be the first phase of a multi-phased
cluster type development. Those townhouses were constructed and sold.

3.
Adoption Of Critical Area Program And Allotment Of Growth Allocation To Towns

In the mid-1980s the Critical Area laws were enacted, and the local jurisdictions adopted
their own local critical area programs. Talbot County sought and received from towns within the
County maps and estimates of the quantity of growth allocation that each town would need. St.
Michaels submitted such a map and requested 445 acres of growth allocation from the County.
When the County enacted its local critical area program, it allotted acreage of growth allocation
to towns located within the critical area. The County allotted 245 acres plus 24 acres of LDA to
the area in and around the Town of St. Michaels. The Town also adopted its own Local Critical
Area Program based on those allotments of growth allocation. Despite a provision in the County
Local Program for periodic reviews, until November of 2003, Talbot County has never
undertaken a review or revision of the growth allocation acreage initially allotted to the towns in

. Talbot County.
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4.
Husbandry of Growth Allocation in Talbot County

Until 2003, St. Michaels did not use any of its allotted growth allocation. However,
projects have been actively considered for the award of growth allocation in St. Michaels since
1998. A description of these efforts will follow in detail. To date, 20 acres of growth allocation
have been awarded by St. Michaels, which award the County is attempting to negate.

In contrast, the Town of Easton has exhausted the growth allocation originally allotted to
it by the County. In 2003 Easton has asked the County for additional growth allocation for a
project on the Ratcliffe Farm known as Easton Village which request the County has granted in
exchange for a promise from the developer, Elm Street Development for more than $1,500,000
in off-site improvements and contributions to the County.

5.
Miles Point I Application

In 1998 The Midland Companies first approached the Town and submitted an application
for the award of growth allocation relating to a project known as Miles Point I, consisting of 375
units to be located on 72 acres of the Perry Cabin Farm plus 18 acres of land (owned by “Miles
Point Property, LLC”) located adjacent to the Perry Cabin Farm and proposed for annexation to
the Town. The public hearing by the Planning Commission resulted in a negative
recommendation to the Town Commissioners. Talbot County did not appear or participate in the
quasi-judicial process for this application. Following denial by the Town of the Miles Point I
application, the developer appealed that decision to the Circuit Court for Talbot County, and
thereafter to the Court of Special Appeals. The Town’s denial of the Miles Point I application
was upheld. The County took no action related to this application or the litigation that followed.

6.
Perry Cabin, Phase 11, Application

In 1999 The Midland Companies submitted a second application for growth allocation,
known as “Perry Cabin, Phase II” intended to cover approximately 30 acres of the same area of
the Perry Cabin Farm that was to be included in the Miles Point I project, and consisting of 90
townhouses and 57 single-family dwellings. The public hearing by the Planning Commission
resulted in a negative recommendation to the Town Commissioners. Talbot County did not
appear or participate in the quasi-judicial process for this application. The Perry Cabin, Phase I,
application was denied by the Town, after which the developer appealed that decision to the
Circuit Court for Talbot County, and thereafter to the Court of Special Appeals. The Town’s
denial of the Perry Cabin, Phase II application was upheld. The County took no action related to
this application or the litigation that followed.
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7. ,
Perry Cabin, Phase III, Application

The Midland Companies next submitted an application for growth allocation relating to a
project known as “Perry Cabin, Phase IIT”, which consisted of 118 single-family dwellings on
another 30 acres of the Perry Cabin Farm. The public hearing by the Planning Commission
resulted in a negative recommendation to the Town Commissioners. Talbot County did not
appear or participate in the quasi-judicial process for this application. ‘The Perry Cabin, Phase
II, application was denied by the Town, after which the developer appealed that decision to the
Circuit Court for Talbot County, and thereafter to the Court of Special Appeals. The case was
remanded to the Town for reconsideration. The Town and the developer have agreed to stay this
application pending the outcome of the Miles Point II application. The:County took no action
related to this application or the litigation that followed.

8.
Mediation And Workshop

In the summer of 2002, at the urging of the Attorney General’s office and the Secretaries
of Planning and Smart Growth, the Town hosted a three month long non-binding mediation
process between the developer and citizen representatives. This effort was largely financed by
Maryland Mediation and Conflict Resolution Office (MACRO) and resulted in the narrowing of
the issues, including density and design. In April 2003, the Town Commissioners and the
developer participated in a public workshop, which again further narrowed the differences at
issue.

9.
The Strausburg Annexation

In an unrelated application, the Town received a request for annexation and growth
allocation relating to the Strausburg property. These applications were received, processed to
completion and granted by the Town in the later half of 2003. Talbot County did not appear or
participate in the quasi-judicial process for this application. This involved the award of 20 acres
of LDA growth allocation in exchange for a 75 acre perpetual conservation easement. No
construction has occurred or was contemplated in the near future. Therefore, by the language of
Talbot County Bill No. 933, the award of growth allocation by the Town for the Strausburg
property would be negated and lost. o

10. .
Miles Point II at the Town Planning: Commission

Following the workshop the developer submitted to the Town an application designated
Miles Point II, proposed to be located on 90 acres, including 72 acres of the Perry Cabin Farm
(annexed to the Town by 1980 annexation agreement) and 18 acres of waterfront property (the
“Miles Point Property” proposed to be annexed to the Town). Miles Point II consisted-of 320
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units in a traditional neighborhood design. This plan would provide a public waterfront park on
the Miles River in excess of eight acres. The plan would result in density of 3.55 units per acre,
slightly over the 3.5 unit per acre minimum require for smart growth and priority funding status.
On October 28, 2003, the Town Commissioners adopted an annexation resolution with respect to
the Miles Point Property, which is located adjacent to the Perry Cabin Land. Because most of
the Miles Point II project would have been located within the Critical Area, the developer
submitted an application to the Town for the award of growth allocation. The public hearing by
the Planning Commission consisted of four nights from September 25 to November 6, 2003.
Talbot County did not appear or participate in the quasi-judicial process for this application. The
Miles Point II plan included 1,800 lineal feet of non-structural shoreline stabilization, an
advanced stormwater management system that would serve an area larger than the proposed
development, and funding for a mass transit system that would have positive environmental
effects. On November 24, 2003, the Planning Commission rendered written recommendation to
the Town Commissioners, recommending approval of the Miles Point II application for growth
allocation.

11.
Actions By Talbot County Council

On November 18, 2003, for the first time publicly, and without prior consultation with
any of the Towns, the Talbot County Council introduced, and sent to the County Planning
Commission for comment, County Bill No. 933. Bill No. 933 takes back from control, by the
respective towns in Talbot County all unallocated growth allocation, including that awarded but
for which there has been no substantial construction pursuant to such award as of the effective
date of Bill 933. There was no consultation between the County and the towns as to what
problem has lead to the legislation or whether there could be a cooperative effort that would
solve the alleged problem in a less disruptive fashion.

On November 21, 2003 the County Council took the unusual step of publicly voting to
recommend that the Town of St. Michaels deny the Miles Point I growth allocation application
before the Town Commissioners had held its public hearing on the matter. Each County Council
member stated that they opposed the project, even though none had attended a single hearing on
the plan. The County Council urged the Town Commissioners who had been involved in
hearings related to the development for years to “take their time and be sure”.

On December 3, 2003, the Talbot County Planning Commission conducted its public
hearing on Bill No. 933, at which the Towns of Oxford, St. Michaels and Trappe spoke in
opposition to the Bill. The County Planning Commission recommended that Bill No. 933 is
unnecessary because the current County Code already contains a provision for periodic reviews
and adjustments.

On December 1, 2003, before the Town Commissioners started their public hearing or
made any decision on the Miles Point II application, the County Council sent its letter to the
Critical Area Commission, opposing the Miles Point II application for growth allocation. To the
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Town’s knowledge the County Council has never had the benefit of a presentation of the Miles
Point II application by anyone who was not opposed to it.

On December 16, 2003, the County Council conducted its public hearing on County Bill
No. 933. The Towns of Oxford, St. Michaels and Trappe spoke in opposition to the Bill. The
Miles Point II application dominated the subject of the comments by those persons speaking in
favor of the Bill. The County Council announced that its vote on the Bill would occur on
December 23, 2003.

On December 16, 2003, the County Council also voted, pursuant to Maryland Code, Art.
23a, § 9 (c), against relinquishing zoning reclassification authority over the 18 acre Miles Point
Property that was recently annexed to the Town and was included as part of the 90 acre Miles
Point IT application.

On December 23, 2003, the County Council voted to enact Bill No. 933, which would
have the effect of withdrawing from the Town its entire allotment of growth allocation, including
the 20 acres awarded by the Town and approved by the Critical Area Commission for the
Strausburg property. The Town respectfully requests to be promptly notified of any hearing by
the Critical Area Commission on the County Bill No. 933 and any other proceedings involving
Talbot County.

12.
Miles Point IT at the Town Commissioners

On December 16, 2003, after receiving a favorable recommendation from the Planning
Commission, the Town Commissioners started its public hearing on the Miles Point II
application. Talbot County did not appear or participate in that quasi-judicial process. However,
on December 18, 2003, as the result of the County Council’s vote to retain zoning authority over
the newly annexed 18 acres known as the Miles Point Property, the Town Commissioners
determined that it would be impossible for the Town to zone or otherwise reclassify that newly
annexed property for five years (or until the County otherwise sooner agreed), thus making it
impossible to approve the entire Miles Point II plan. In order to avoid that effect of the County
retaining zoning authority over that part of the Miles Point II plan that consisted of the newly
annexed Miles Point Property, on December 18, 2003 the Town Commissioners granted
permission to the applicant to: (1) withdraw the Miles Point IT application; and (2) submit a new
application (the “Miles Point III application™) for only that portion of the Miles Point II plan that
would be located on the Perry Cabin Farm which was annexed into the Town more than twenty
years ago. Accordingly, the applicant has withdrawn the Miles Point II application before the
Town Commissioners reached a decision on the merits of the application for growth allocation.

13.
Miles Point IIT
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The Midland Companies has submitted a new request for growth allocation ("Miles Point
IIT"), located on the 72-acres of the Perry Cabin Land that has for 20 years been within the Town
and designated a growth area by the current Town and County Comprehensive Plans since that
land was annexed to the Town with the County’s concurrence and participation. The Miles Point
TII application will begin public hearings in front of the St. Michaels Planning Commission on
January 8, 2004.

14.
Other Relevant History

There has been other litigation in addition to the judicial reviews and appeals described
above. The Town of St. Michaels has initiated a declaratory judgment action to interpret the
- 1980 annexation agreement, and the Town has been the defendant in a suit for damages brought
by the developer (which was dismissed). The Town has spent in excess of $1,200,000 in
processing the Midland applications for growth allocation, enacting related legislation, and
defending itself and its decisions in courts relating to the Midland applications. The Town has
demonstrated its willingness to stand up for what it believes is correct. The Town has rendered
its decisions based .on the facts in the record and the applicable law. While the Town was
denying the Midland applications, the County stood by in silence, leaving in place the growth
allocation acreage originally allotted to the Town, and thereby requiring the Town to process the
Midland applications at what has been a tremendous cost to the Town in money and other
resources.

D.
Conclusions

For the past five years the County has observed from a safe distance while Midland and
the Town have been locked in the crucible of muitiple litigation to find the appropriate design
and safeguards for development on the Perry Cabin Farm and the Miles Point Property. This
process has caused the Town and Midland to re-examine plans and positions, to seek innovative
ideas, and to make adjustments in plans that may be viewed as having significant positive
environmental impacts. However, the County has not looked at those features or considered the
alternatives. Taking actions outside of the processes established by the Town Local Program, the
County has abruptly destroyed the process by which the Town might have awarded growth
allocation after this expensive five-year process of struggle, adjustment, and refinement to arrive
at a better development plan. The County’s actions (1) are inconsistent with State laws,
regulations and policies; (2) are manifestly unfair to the Town and its citizens, who have borne
the cost and who are entitled to self-government by their own elected officials; (3) are unfair to
the property owner and developer, for whom the rules are being arbitrarily changed by the
County as it fears the award of growth allocation may be getting close; and (4) breed distrust in a
system that would allow a municipality’s authority to be snatched back by a county whenever the
county disagrees with what it believes a municipality is about to do, or as a means to extract
money from the developer.
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The Town Commissioners strongly believe that the actions by the Talbot County Council
in this regard are contrary to the principles expressed in the applicable State statutes, regulations
and policies, cited above, and should be controlled by the Critical Area Commission.

E.
Request For Critical Area Commission Action

1.
Treat Talbot County Bill No. 933 As A Major Program Amendment

The effects of County Bill No. 933 are unprecedented, in that it would withdraw from
town control all growth allocation previously allotted to all of the towns by the County when the
County’s Local Program was initially adopted. Further, the effects of the Bill would incapacitate
the towns’ local critical area programs. In addition, the Bill would make it impossible for towns
that are nearly surrounded by tidal water, such as Oxford and St. Michaels, to grow because so
much of the land available for growth is in the critical area. Finally, the timing of the enactment
of County Bill No. 933, at the eleventh hour after a five year dispute between the developer and
the Town, is unfair and an apparent attempt to use the growth location process as a revenue
raising activity.

2.
Notify the Town of All Critical Area Commission Proceedings involving Bill No. 933

By this letter the Town asks to be notified when Bill 933 is scheduled for hearing by the
Critical Area Commission. Based on its effects, the Bill is a major revision to the County’s
Critical Area Program which is not effective unless and until it has been reviewed and approved
by the Critical Area Commission. We respectfully ask to be advised of the Critical Area
Commission’s position on hearing such an amendment. In addition, since we were not notified in
a timely fashion by the County Council of any of its recent actions affecting the Town, we
therefore ask to be notified of any submission on any topic submitted by Talbot County for the
Commission’s review and/or approval.

3.
Reject Bill No. 933 For Inconsistency With State Laws, Regulations And Policies

For all of the reasons stated above, Bill No. 933 would effectively take from the town,
and transfer to the County, planning and zoning powers granted to the Town by Maryland Code,
Article 66B, and would result in treatment of planning and zoning in the towns in Talbot County
different from the treatment of such matters in all other municipalities in the State. Most
significantly, the State statutes and regulations indicate that matters involving the critical area,
including growth allocation, should be treated with consistency and uniformity. The Critical
Area Commission is created by the Legislature as an oversight body to review local programs
and measure them against the tests established by the statutes and regulations. Bill No. 933
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should be rejected by the Critical Area Commission for its lack of consistency and uniformity
with the statutory and regulatory purposes and standards, and for its destruction of a workable
system that has accommodated growth in municipalities in Talbot County. Bill No. 933 is
counter productive to the purposes of the Critical Area laws and to good government in its effect,
in that it destroys an established and functioning system, and it breeds instability, distrust, and
motivates a “use it or lose it” mentality wherever growth allocation is made available to the
towns in this State.

4.
Commission Review Of Miles Point II1

Despite the attempts of the Talbot County Council to unfairly prejudice the Critical Area
Commission in advance of any submission of a growth allocation amendment by the Town, we
remain committed to and intend to follow the established process with the newest application. If
the Town should award growth allocation to The Midland Companies on this fifth application,
we would hope to have that award heard by the Commission prior to the Commission’s
consideration of County Bill 933. The hearing process on the Midland Companies latest
application should be completed by January 23, 2004. The timing of the County’s actions leaves
little doubt as to their intent with regard to the Town and the Commissioners’ ability to exercise
home rule. The Town has not been allowed to have the opportunity to even discuss a
compromise with the Talbot County Council on the matter of growth allocation and Bill 933.

Since we cannot rely on our own County Council to honor its commitments to us, we
respectfully request that the Critical Area Commission protect our rights and our ability to
determine our future in the manner proscribed by state law.

Very truly yours, /-\ e ’A\\.
) ________ ) .

S QQQ”’_—
Robert T. Snyder, President N
THE COMMISSIONERS OF ST. MICHAELS

Enclosures:
Talbot County Bill No. 933
Letter dated December 16, 2003, from Commissioners of St. Michaels to the Talbot
County Council, opposing Talbot County Bill No. 933
Memo of December 3, 2003 from the Talbot County Planning Officer to the Talbot
County Planning Commission
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CC:

Senator Richard F. Colburn
James Senate Office Building, Room 315

110 College Avenue
Annapolis, MD 21401-1991

Delegate Jeannie Haddaway
32 S. Washington Street
Easton, MD 21601

Delegate Adelaide C. Eckhart

Lowe House Office Building, Room 308
84 College Avenue

Annapolis, MD 21401-1991

Hon. Sidney S. Campen, Jr., President
Commissioners of Oxford

P.O. Box 399

101 Market Street

Oxford, MD 21654

Hon. Robert C. Willey, Mayor
Hon. John Ford, President’
Easton Town Council

P.O. Box 520

14 South Harrison Street
Easton, Maryland 21601

Hon. Cheryl Lewis, President
Trappe Town Council

P.O. Box 162

Trappe, MD 21673

Hon. Philip C. Foster, President and Council Members
Talbot County Council

142 N. Washington Street

Easton, MD 21601

Mr. Ren Serey, Executive Director

Critical Area Commission for the Chesapeake & Atlantic Coastal Bays
1804 West Street, Suite 100

Annapolis, Maryland 21401
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Ms. Marianne Mason, Assistant Attorney General

Critical Area Commission for the Chesapeake & Atlantic Coastal Bays
1804 West Street, Suite 100

Annapolis, Maryland 21401

Hon. Audrey E. Scott, Secretary
Maryland Department of Planning
301 W. Preston Street, Suite 1101
Baltimore, MD 21201-2305

Mr. Tom Rimrodt, Assistant Secretary
Maryland Department of Planning

301 W. Preston Street, Suite 1101
Baltimore, MD 21201-2305

Ms. Pat Goucher, Director of Local Planning
Maryland Department of Planning

301 W. Preston Street, Suite 1101
Baltimore, MD 21201-2305

Ms. Mary R. Owens, Chief, Program Implementation Division

Critical Area Commission for the Chesapeake & Atlantic Coastal Bays
1804 West Street, Suite 100

Annapolis, Maryland 21401

Mr. Sam Bradner, Development Coordinator
Maryland Department of Planning

301 W. Preston Street, Suite 1101
Baltimore, MD 21201-2305

The St. Michaels Planning Commission
300 Mill Street
St. Michaels, MD 21663
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FOR HAND DELIVERY TO:

Critical Area Commission

For The Chesapeake And Atlantic Coastal Bays
1804 West Street, Suite 100 Ct
Annapolis, Maryland 21401 CRITICAL A

FOR INCLUSION IN THE RECORD OF THE PANEL HEARING ON:
TALBOT COUNTY BILL NO. 933
Conducted on March 24, 2004

Dear Chairman Blazer, Panel Members and Staff:

Thank you again for your time and effort in the above-referenced matter. I am writing this
letter on behalf of The Commissioners Of St. Michaels (hereinafter the “Town”) in opposition to
Talbot County Bill No. 933 (hereinafter the “Bill”"). This letter is intended to be included in the
record of the above-captioned matter before the record is closed on April 5, 2004, and to address and
integrate some of the testimony that was presented after I testified, and to cover some of the matters
that I did not have sufficient time to address at the hearing. Therefore, on behalf of the Town, in my
capacity as Town Attorney, I enclose and submit herewith for the record the following documents
and comments:

l. Pages 15 and 16 of my prepared testimony, submitted for the record at the March 24,
2004 hearing, in which a proposal to resolve this issue is described. (See Exhibit 1, enclosed
herewith.)

2. Letter of this date from the Town Commissioners to the County Council, reiterating
the proposal made in my written testimony of March 24, 2004. (See Exhibit 2, enclosed herewith.)

3. Bill 933 states that by failing to use the growth allocation acreage allotted to them by
the County, the Towns of St. Michaels and Oxford could prevent the County from applying for and
receiving permission to begin using the second half of the total growth allocation permitted by State
law. Although the Town is not authorized to speak for all of the incorporated municipalities located
within the County (the “Talbot Towns”), the Town has reason to believe that the other Talbot Towns
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would accept the proposal contained in my testimony (paragraph 1 hereof) and the Commissioners’
letter (paragraph 2 hereof). The implementation of that proposal would eliminate the possibility that
the County would be “held hostage” at sometime in the future because one or more of the Talbot
Towns is “hoarding” its allotted acres of growth allocation, thereby preventing the County from
applying for and receiving permission to begin using the second half of the total growth allocation
permitted by State law. This proposal would seem to be an easy solution to the “hoarding” or “veto’
posed by the County as a reason for the Bill. For the record, I will note again that prior to th
introduction of Bill 933 no County official or employee has ever raised any of the issues used by tt
County to justify the Bill with any official of the Town. Further, no County official or employee h
ever sought any solution to any of those issues from the Town.

4. As you are well aware, and as referenced in my testimony and that of Mr. Duke'
behalf of the Maryland Department of Planning, among other things, the Bill must be evaluate.
you in terms of whether it complies with the requirements of COMAR 27.01.02.06 A (2), which
states:

Location and Extent of Future Intensely Developed and Limited Development Areas.

A Intensely developed and limited development areas may be increased subject to these

guidelines:

(1) The area of expansion of intensely developed or limited development areas,
or both, may not exceed an area equal to 5 percent of the county's portion of
the resource conservation area lands that are not tidal wetlands or federally
owned;

(2) When planning future expansion of intensely developed and limited
development areas, counties, in coordination with affected municipalities,
shall establish a process to accommodate the growth needs of the
municipalities. [Emphasis added.]

5. Transcript of testimony at the public hearing by Mr. Larry Ducket, given at the
March 24, 2004 hearing (see Exhibit 3, enclosed herewith, hereinafter referred to as the “Duket
Transcript”) on behalf of the Maryland Department of Planning. The testimony of Mr. Duket
makes the following noteworthy points which lead to the conclusion that the approval of County
Bill No. 933 would result in the establishment of a growth allocation process which does not
accommodate the growth needs of the affected municipalities, and which would result in a
process that is contrary to the State growth strategy as implemented by numerous State laws,
including the Economic Growth, Resource Protection, and Planning Act of 1992 (Chapter 437,
Laws of Maryland, 1992); the Forest Conservation Act (codified as Subtitle 16 of Title 5 of the
Natural Resources ("NR") Article); the Rural Legacy Program (codified as Subtitle 9A of Title 5
of the NR Article); and the "Smart Growth legislation" (Chapter 759, Laws of Maryland 1997,
most of which was codified as Subtitle 7B of Title 5 of the State Finance and Procurement
Article ("SFP") of the Annotated Code of Maryland), including Priority Funding Areas (codified
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as part of Subtitle 7B of Title 5 of the SFP Article):

5.1

Mr. Duket is appearing on behalf of the Maryland Department of Planning. (Duket
Transcript, page 3/lines 19 - 21.) Mr. Duket and the Maryland Department of
Planning have no interest in the outcome of this matter except to see that County
growth allocation laws are consistent with the State growth strategy.

Mr. Duket 1s knowledgeable and experienced in State growth strategy, having been
involved in State growth planning for nearly 30 years. (Duket Transcript, 3/10-11.)
Further, Mr. Duket is a former member of the Critical Area Commission, so that he
is experienced in looking at these types of issues from several perspectives.

Maryland’s growth, environmental protection, and funding laws work together to
form a growth strategy. Since the adoption of the Critical Area law many new State
laws have been enacted; the 1992 Planning Act, which applies to all State agencies
and promotes eight different visions or goals for growth in the State; Forest
Conservation Act, Priority Funding Areas, Rural Legacy, Smart Codes, on and on it
goes. If you look at the details of each of these laws you will find that they favor
growth directed to county-designated growth areas and incorporated municipalities.
Indeed, these new laws reflect the same spirit as the Critical Area's growth allocation
rule. Growth within municipalities that plan and zone for it should be
accommodated. (Duket Transcript, 11/18 - 12/10.) (Duket Transcript, 3/13 - 15.
The State growth strategy, implemented by various laws, regulations and programs,
work together to direct growth towards both county designated growth areas and
incorporated municipalities, which the State calls county and municipal Smart
Growth and Priority Funding Areas. (Duket Transcript, 4/8 - 14.)

The Resource Conservation Area (“RCA”) category limits development to only one
dwelling unit per 20 acres. From a land-use planning perspective, it is unusual and
economically inefficient to have land within municipalities relegated to a one
dwelling unit per 20 acres standard. The Critical Area laws had the unusual,
economically inefficient and apparently irreconcilable effect of applying the RCA
standard (one dwelling unit per 20 acres) to all farm and forest lands located within
or adjacent to municipalities. (Duket Transcript, 5/5 - 15.

When the Critical Area law was being drafted there was a lot of legitimate concern
that was voiced by municipalities over the application of the RCA category to farm
and forest land that was either within municipal boundaries or at its edges where
growth and expansion were planned. (Duket Transcript, 10/5 - 10.) The growth
allocation process was principally created to allow county and municipal
governments to reconcile their comprehensive planning, zoning and capital programs
with the RCA rules of the Critical Area law. (Duket Transcript, page 4/21 - 5/4.)
The concerns of municipalities in particular were addressed by the rule that the
counties shall have a process to accommodate the growth allocation needs of
municipalities. (Duket Transcript, 10/16 - 19.)
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Bill 933 would create a significant change in the manner in which Talbot County
addresses the growth allocation needs of incorporated municipalities. (Duket
Transcript, 4/1 - 4.) The State Department of Planning is participating in this debate
because the Bill would affect growth in a way that is contrary to the State growth
strategy. (Duket Transcript, 4/16 - 20.) Therefore, the Bill is of significant interest
the State Department of Planning. (Duket Transcript, 4/6 - 7.)

The concern of the State Planning Department is that Bill 933, by striking reserve
amounts of allocation to each town, places the County as the final decision maker for
all municipal requests for growth allocation. (Duket Transcript, 7/6 - 9.) Under
Council Bill 933, specific amounts of growth allocation reserved for towns would be
deleted from the Talbot County Critical Area program. (Duket Transcript, 5/20 -
6/1.) As the result of Council Bill 933, the County would have approval authority
over all future growth allocation requests in town. This would occur through the
supplemental growth allocation process that is now part of the County's program.
(Duket Transcript, 6/2 - 6/6.)

Council Bill 933 effectively makes the supplemental growth allocation process the
primary and only process. (Duket Transcript, 7/17 - 19.) The supplemental growth
allocation process was originally created for narrower purposes than is now
contemplated by Council Bill 933. Through Council Bill 762, the supplemental
growth allocation process was created, and was approved as a refinement by the
Commission. It seems unlikely that the Commission would have treated such a
significant change to the growth allocation process as a mere refinement were it not
for the retention at that time of specific language giving growth allocation allotments
to the towns. As the result of Council Bill 933, the County and a town with every
applicant seeking growth allocation would use the supplemental growth allocation
process was created by Council Bill 762 in a joint hearing process between the
County and the town. (Duket Transcript, 6/7 - 20.) Now, in hindsight the issue of
County control over municipal growth allocation should have been raised in the
context of Council Bill 762; however, given that 762 retains specific allocations for
each town, perhaps the issue was not as well defined as now presented in the context
of Council Bill 933. We also recognize the many approved programs in other
counties with similar practice. We think these programs need to be revisited. (Duket
Transcript, 10/20 - 11/8.)

Contrary to COMAR 27.01.02.06 A (2), Council Bill 933 contains no decision-
making criteria or standards that must be applied by the County to account for or
accommodate municipal growth needs. Not even the municipal Comprehensive
Plan or the municipal zoning map, nor a municipal Critical Area Program, nor a
growth allocation map prepared by the town is relevant under the terms of Council
Bill 933. Council Bill 933 can result in the denial of a specific bona fide, good-faith
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5.10

5.11

6.

request for growth allocation which meets the accounting and locational criteria of
the Critical Area law. It appears that the Commission's growth allocation policy is
consistent with Town planning and zoning laws and the Critical Area programs. It's
difficult, if a denial should occur in such a situation, to see how that process
accommodates the growth allocation needs of the towns. (Duket Transcript, 7/19 -
8/14.) [NOTE: See COMAR 27.01.02.06 A (2), in paragraph 4, above.]

The General Assembly has been careful to address county-municipal relationships in
writing Maryland's planning, growth and environmental laws and, in doing so,
uniformly the legislature has both preserved the sanctity of municipal land-use
decisions and created laws that embody preferences for continued growth in
municipalities that plan and zone for growth. (Duket Transcript, 9/10 - 17)
[NOTE: Maryland Code, Article 66B, grants to municipalities planning and zoning
powers that are independent of the counties.]

Mr. Duket concluded by offering the assistance of the Maryland Department of
Planning to the County, several towns and the Critical Area Commission to work to
resolve issues that show that municipal needs for growth allocation are
accommodated. (Duket Transcript, 12/11 - 15.)

It is undisputed in the testimony at the panel hearing that there was literally no

coordination by the County with affected municipalities with regard to the establishment of the
process that would be created by Bill 933. (See Exhibit 3, enclosed herewith, transcript of Hickson

testimony.)
6.1

6.2

6.3

6.4

On October 29, 2003, the County Manager contacted the Critical Area Commission
for the purpose of advising the Commission of when Bill 933 would be enacted by
the County Council and would be ready for a public hearing by the Critical
Commission.

Before the title (without the content) of Bill 933 appeared on the County website on
Friday, November 14, 2003, the Talbot municipalities were given no indication by
the County of the existence of Bill 933, or that the County perceived a problem that
required the enactment of Bill 933.

Before Bill 933 was voted by the County Council to be introduced as a piece of
County legislation on November 18, 2003, the Talbot municipalities were given no
indication by the County of any perceived problem giving rise to Bill 933, and were
not asked to participate in formulating any solution, process or legislation relating to
those perceived problems.

On November 18, 2003, after the County Council voted to introduce Bill 933, despite
being requested by the Town Manager of St. Michaels, a copy of Bill 933 was not
made available by the County to St. Michaels. Indeed, the first time that a draft copy
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of Bill 933 was made available to St. Michaels, despite persistent efforts by the Town
to obtain a copy thereof, was on November 19, 2003.

6.5 On November 21, 2003, with only one day of notice, the County Council held a
public meeting in which the members of the County Council chided the
Commissioners of St. Michaels for even entertaining the Miles Point application for
growth allocation. Without any receiving input from the Town Commissioners, ar.
without having attended any of the previous public hearings on the application, th
County Council voted unanimously at that meeting to urge the Town Commissioner.
to deny the Miles Point Application.

6.6 On December 1, 2003, the Talbot County Council wrote a letter to Senator Madden
in his capacity as chairman of the Critical Area Commission, urging the Critical Area
Commission to deny any award of growth allocation the Town of St. Michaels might
make to the Midland Companies relating to the Miles Point project, citing lack of
sewer capacity. The County did not mention in that letter that the County had voted
to expand the treatment volume capacity and to upgrade the treatment quality of the
wastewater treatment plant that serves the St. Michaels vicinity, including the area
where the Miles Point project would be located.

6.7  Despite the fact that representatives of the municipalities of Oxford, St. Michaels,
and Trappe appeared at the public hearings on Bill 933, conducted by the Talbot
County Planning Commission (on December 2, 2003) and by the Talbot County
Council (on December 16, 2003) in the legislative process, at which those
municipalities requested the opportunity for a dialog with the County to learn of the
perceived problems and to participate in the solutions, no such meeting or dialog was
permitted by the County. The Talbot County Planning Commission recommended to
the County Council that the Bill was not needed.

6.8  On December 16, 2003, at the public hearing held by the Talbot County Council, a
new version of Bill 933 appeared. Changes to the Bill included the removal of three
“Whereas” clauses, the addition of 11 new “Whereas” clauses, a change in the title,
and other new language. Despite the fact that changes in the original justification for
the Bill were publicly announced for the first time on December 16, 2003, the
Council voted unanimously that the changes were “not substantial,” and proceeded
with the public hearing without sending the new bill back through the Planning
Commission process.

The undisputed evidence is that there was no coordination by the County with the affected
municipalities in establishing the process by which growth allocation would be awarded in those
municipalities after the effective date, and as the result of, Bill 933. This is contrary to the
requirement of COMAR § 27.01.02.06 A (2), which requires coordination with the affected
municipalities in establishing a process for the awarding of growth allocation that would allow the
expansion of IDA and/or LDA. Moreover, these are not the actions of a governing body that has an
open mind toward the Miles Point project or has any intention of cooperating or coordinating with
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the towns on these matters in the future.

7. Bill 933 is written based on the premise that unless Talbot County agrees to the
contrary, amunicipality in Talbot County may receive no more growth allocation than an area that is
equal to five percent of the area of that town that is located within the critical area. That basic
premise is erroneous, in that it is inconsistent with the established State growth strategy described by
Mr. Duket in his testimony, and the many State laws that favor growth in and around exiting
municipalities, cited above.

8. Bill 933 also states: “WHEREAS, these 1989 maps have been used to justify “leap-
frog” or “pipe-stem” annexation, which is inconsistent with current principles of proper planning and
the land use goals and policies in the existing and draft Talbot County Comprehensive Plans...”
This clause can only refer to the annexation and award of growth allocation relating to the Strausburg
Property by the Town of St. Michaels in September of 2004. The following Town documents
relating thereto (not enclosed), contain extensive findings of fact, sound reasoning, and valid land-
use planning principles by the Town for its actions in annexing and awarding growth allocation
relating to the Strausburg Property:

8.1 Findings Of Fact (11 pages), adopted in connection with the annexation of the
Strausburg property by the Commissioners Of St. Michaels by a vote of 4 - 0 on
October 14, 2003;

8.2 Findings Of Fact And Recommendations Of the St. Michaels Planning Commission
To The Commissioners Of St. Michaels (37 pages), unanimously adopted by a vote
of the St. Michaels Planning Commission on August 19, 2003, in connection with the
award of growth allocation to the Strausburg property; and

8.3  Findings Of Fact And Decision of the Commissioners of St. Michaels (23 pages),
adopted in connection with the award of growth allocation to the Strausburg property
by a 4 - 0 vote of the Commissioners of St. Michaels on September 10, 2003.

The Town’s planning consultant, Anthony Redman, has endorsed the Strausburg annexation ,
involving a 75-acre perpetual conservation easement for the Town, as being consistent with valid
land-use planning principles. Mr. Redman has worked at the State level with Judge Liss and Sara
Taylor Rogers in the formulating critical area criteria for development, and has served as chairman of
the Planning Subcommittee of the Maryland Economic Growth Resource Protection And Planning
Commission. The language directed toward the Strausburg property in Bill 933, and the vesting
provisions contained in that Bill, can only be aimed at defeating the Strausburg annexation and the
award of growth allocation relating thereto. Again, the formulation, drafting and enactment Bill 933
was done by the County without any consultation, dialog or request for information by the County
relating to the award of growth allocation, and serves as another example of the insensitivity of the
County to the requirements for coordination with the towns and the County’s lack of accommodation
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of the growth needs of the affected towns.

9. At the March 24, 2004 public hearing, panel member Jackson asked County Attorney
Michael Pullen what would happen if there were findings of the County and the Town that were not
concurrent in a growth allocation award. Mr. Pullen was asked “Who has the tie-breaker in that?”
Mr. Pullen responded by admitting that Bill 933 does not address that situation and that he “hoped”
the process wouldn’t create a dilemma for the developer, but that it was possible that it would.
However, the supplemental growth allocation process, created by County Bill 762 and made
immediately applicable to all applications for growth allocation in towns by Bill 933, clearly gives
the County unfettered discretion to deny an application that has been approved by a town.

10.  Itis apparent from the written decision of the County in approving growth allocation
for the Easton Village project, under the supplemental growth allocation process, that no attention is
paid by the County to any Town Of Easton criteria. It is equally clear that according to Talbot
- Country Code, § 190-109D(9)(d), the use of the word “may’ in the opening paragraph is intended to
make the award of supplemental growth allocation by the County discretionary even when all criteria
are met. Part [3] of that section provides that the County Council shall evaluate the application in
accordance with County Code § 190-109D(4). Nowhere in section 190-109D(9)(d) or in section
190-109D(4) is there any reference to any town criteria, town comprehensive plan, or any town land-
use law or regulation. Further, section 190-109D(4) (c) says, “The fact that an application for a
growth allocation district boundary amendment complies with all the specific requirements and
purposes set forth in this chapter . . . is not, in itself, sufficient to require approval.” Thus, the award
of supplemental growth allocation, according to the County Code, is without consideration of
municipal needs, criteria, and is totally discretionary. Therefore, if Bill 933 were approved, the
County would be the final word with respect to award of growth allocation. In municipalities such as
St. Michaels and Oxford, where a majority of their territory is within the critical area, this amounts to
absolute control by the County over planning and zoning in those areas of the towns, in violation of
Maryland Code, Article 66B.

11.  Inthe final analysis, it appears that the real motivating reason for the adoption of Bill
933 by the County Council is to obtain discretionary control, and the final say, in whether growth
allocation is granted within municipalities so it can defeat the award by the Town of growth
allocation to the Miles Point project. That project complies with all State and Town critical area
criteria, which makes good sense from a land planning perspective, and is consistent with the State’s
growth strategy.

12.  The Town believes that Bill 933 will take from the municipalities in Talbot County
their ability to grow, through infill development and through annexation, which will perpetuate the
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sprawl that has been allowed by the County around St. Michaels, as shown in the attached color map
titled “Area Of St. Michaels”. (See Exhibit 5, enclosed herewith.) The type of growth shown in
that map is contrary to the State growth strategy discussed by Mr. Duket.

For all of the above reasons The Commissioners Of St. Michaels respectfully urge the
Critical Area Commission to reject Talbot County Bill No. 933, and send it back to Talbot County
with the instruction that if the County wishes to eliminate the growth allocation specifically allotted
to the municipalities, then it must do so in conjunction with the adoption of a procedure, in
coordination with the affected municipalities, that accommodates the growth needs of those
municipalities. Again. Thank you for your consideration of this matter.

Respectfully submitted,

H."Michael Hickson ()8&\'

St. Michaels Town Attorney

. HMH/pjh

Enclosures

cc: Michael L. Pullen, Esquire w/encl.
Mayor and Council of the Town of Easton w/encl.
Christopher B. Kehoe, Esquire w/encl.
Commissioners of Oxford w/encl.
Trappe Town Council w/encl.
David R. Thompson, Esquire w/encl.
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A Proposed Solution

The Commissioners Of St. Michaels fully recognize that this may not be the arena to

propose a solution to a problem that is not the Commission’s duty or the Town’s duty to cure.

Testimony Of Michael Hickson On Behalf -150f17 - Of The Commissioners Of St. Michaels




However, in an effort to save the local jurisdictions from what may be a continuing dispute, the
Town offers the following proposal, including the condition that by accepting this solution no
party thereto is waiving or acknowledging any interpretation or rights as far as the power to
control growth allocation is concerned.
The towns would raise no objection to Talbot County “taking back” into a
common pool the unused remainder of the growth allocation acreage originally
reserved for the towns in the County Local Program, provided that the County
Program is amended by legislation which provides as follows:

a. The unused remainder of the reserved growth allocation acreage is held

in a common pool that would be available to all towns, and after the

County’s other growth allocation acreage is exhausted, the common pool
growth allocation acreage would also be available to the County;
Except during the five-year regarding an annexation during which the
County does not otherwise relinquish the zoning control provided by
Article 23A, Section 9 (c), the decision of whether to grant growth
allocation within the town, or regarding land which is the subject of a
petition for annexation to the Town, will be made as it has been, solely by
the towns but subject to approval by the Critical Area Commission,
without any participation in the decision-making process by the County;
and
The requirement of substantial construction for vesting be eliminated
from the determination of when growth allocation acreage is used. In the
alternative, include in the definition a reasonable amount of time period
within which the applicant must either start construction of the project or
to sign a development rights and responsibilities agreement with the
town. This would need worded so that the Strausburgs have a reasonable
time to preserve their growth allocation.

The Town believes that this proposal would meet the County’s legitimate concerns and preserve

the towns’ rights.

Testimony Of Michael Hickson On Behalf -160f 17 - Of The Commissioners Of St. Michaels
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April 5, 2004

Hon. Philip C. Foster, President
County Council of Talbot County, Maryland
142 N. Harrison Street
Easton, Maryland 21601
Re: A proposed alternative to Talbot County Bill No. 933

Dear President Foster Council Members:
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as to take effoct at the same time as the provisions of Bill 933,
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- This offer is made without prejudice. We hope that you will give this proposal your serious
-consideration, and advise us of your position in that regard If you agree that this is a viable
proposal, then we request that you withdraw Bill 933 from consideration by the Critical Area
Commission so that we can gain the support of all of the Talbot municipalities for this proposal, and
we can then all work together in earnest to draft the legislation and implement this proposal. This
offer will expire and be automatically withdrawn by a decision of the Critical Area Commission
regarding Bill No. 933, unless that decision is a denial of the Bill with a recommendation that the
County adopt this proposal. Thank you for your consideration.

Very truly yours,

Rekot J. Swyety

Robert T. Suyder, President
THE COMMISSIONERS OF ST. MICHAELS

RTS/ct
Enclosure

cc.  Michael L. Pullen, Esquire w/encl.
Mayor and Council of the Town of Easton w/encl.
Christopher B. Kehoe, Esquire w/encl.
Commissioners of Oxford w/encl,
Trappe Town Council w/enc!.

David R. Thompson, Esquire w/encl.
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MEMBERS OF THE PANEL:

Dave Blazer, Chair
William Giese
Joseph Jackson

Gary Setzer

Edwin Richards

Marianne Mason, Assistant Attorney General
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MR. DUKET: How are you doing, Mr.
Chairman, ladies and gentlemen of the panel, staff,
counselor. For the record, I'm Larry Duket of the
Maryland Department of Planning.

And I know what's going through your
heads; here comes State Planning again.

But I want you all to think about the
Critical Area law, but I want you to think about a
little bit more than the Critical Area law.

I've been involved in State growth
planﬁing for nearly 30 years now. And if I had a
couple hours to explain it all, you'd be amazed at
how well all of our growth and environmental
protection and funding laws fit together to form a
pretty good growth strategy for Maryland.

I'm going to go ahead and read this
statement rather than just speak extemporaneously,
just to get this over with.

The Maryland Department of Planning
appreciates the opportunity to offer comments on

Council Bill 933.
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The Bill would create a significant
change in the manner in which Talbot County
addresses the growth allocation needs of
incorporated municipalities, or towns as they've
been referred to tonight.

The bill is of significant interest to
this department because it comes at a time when the
State is committing its planning functions, its
regulatory programs, its funding, its technical
assistance and its capital programming in
furtherance of directing growth towards both county
designated growth areas and incorporated
municipalities, which we now call County and
Municipal Smart Growth and Priority Funding Areas,
if you will.

With the current governor's Priority and
Places initiative, this department is committed to
participate in the debate on issues fundamental to
the_implementation of a sound growth strategy for
Maryland.

The growth allocation process was

d%%&ﬁ&w&y&mmyj%Lthmc&ﬁhyj%gﬁm@mﬁ-mar4%&&%%0@7#@&&@#
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principally created to allow county and municipal
governments to reconcile the comprehensive planning,
zoning and capital programs with the new resource
conservation rules of the Critical Area law.

The RCA category limits development to
only one dwelling unit per 20 acres. From a
land-use planning perspective it's unusual and
economically inefficient to have land within
municipalities relegated to one dwelling unit per 20
acres standard. Yet the Critical Area RCA had this
effect on farm and forest lands not vet having
public water and sewer that were located within
municipalities, within municipal growth boundaries
and on adjacent lands eligible for municipal
annexation.

Municipal governments in particular when
the law was being written were given assurances in
the Critical Area law that their need for growth
allocation would be accommodated.

Under Council Bill 933 specific amounts

of growth allocation reserved for towns would be
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deleted from the Talbot County Critical Area program
and consequently the County will have approval
authority over all future growth a}location requests
in town. This would occur through the supplemental
growth allocation process that is now part of the
County's program.

This process was really originally
created for narrower purposes through Council Bill
762, the supplemental growth allocation process, and
was approved as a refinement by the Commission, I
believe circa 2000.

Looking back on it, it seems unlikely
that in 2000 the Commission would have treated such
a significant change to the growth allocation
process as a mere refinement were it not for the
retention at that time of specific language giving
allocations to the town.

Under Council Bill 933, the County and a
town with an applicant seeking growth allocation
would use a joint hearing process to ostensibly

assure that both municipal and county planning and
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growth issues are considered. And, as a matter of
fact, this department supports the use of tools and
processes that promote interjurisdictional
coordination and cooperation, and appreciates that
this is the primary goal of Council Bill 933.

Our concern, however, is that 933, by
striking reserve amounts of allocation to each town,

places the County as the final decision maker for

all municipal requests for growth allocation.

Now, the County's process for
accommodating the needs of municipalities for growth
allocation should not operate as a blank check for
towns. That's not what we are saying; that is, we
do not believe that the rule calls for

municipalities to always get what they purport to

need.

But Council Bill 933 effectively makes
the supplemental growth allocation process the
primary and only process, and contains no
decision-making criteria or standards to account for

or accommodate municipal growth needs. Not even the
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municipal Comprehensive Plan or the municipal zoning
map, nor a municipal Critical Area Program, nor a
growth allocation map prepared by the town is
relevant under the terms of Council Bill 933.
Council Bill 933 can result in the denial
of a specific bona fide, good-faith request for
growth allocation which meets the accounting and
locational criteria of the Critical Area law. It
éppears that the Commission's growth allocation

policy is consistent with Town planning and zoning
laws and the Critical Area programs. It's
difficult, if a denial should occur in such a
situation, how that process accommodates the growth
allocation needs of the towns.

Now I'm going to throw you a curve ball
here because I want to talk about the Regional
District Act just for a second just to clarify
something.

Under the Regional District Act certain
incorporated municipalities in Prince George's and

Montgomery Counties are under the zoning authority
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of their respective counties because these
municipalities have never been given the authority
by the General Assembly to exercise their own zoning
powers. That set aside, the concept of county
control over municipal land-use decisions is not
contemplated in Maryland's planning and zoning law.
County and municipal planning and zoning programs
are created on equal, sepafate and, at times,
competitive footings. No mystery.

And the General Assembly has been careful
to address county-municipal relationships in writing
Maryland's planning, growth and environmental laws
and, in doing so, uniformly the legislature has both
preserved the sanctity of municipal land-use
decisions and created laws that embody preferences
for continued growth in municipalities that plan and
zone for growth.

Even in that case where municipal
annexation of land previously under county
jurisdiction occurs the General Assembly has created

a pretty clear rule that says that the county can
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control the zoning the municipal wants to put on
there for five years, but after five years there is
no longer any county control over municipal land use
or zoning.

Now, when the Critical Area law was being
drafted there was a lot of legitimate concern that
was voiced over the application of the RCA category
to farm and forest land that was either within
municipal boundaries or at its edges where growth
and expansion were planned. Such concerns were
based on property interests, public infrastructure
investments, long-range capital plans and
professional land planning principles, but these
concerns were answered very clearly by the creation
of the growth allocation law.

The concerns of municipalities in
particular were addressed by the rule that the
counties shall have a process to accommodate the
growth allocation needs of municipalitieé.

Now, in hindsight the issue of county

control over municipal growth allocation should have
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been raised in the context of Council Bill 762;
however, given that 762 retains specific allocations
for each town, perhaps the issue was not as well
defined as now presented in the context of Council
Bill 933.

We also recognize the many approved
programs in other counties with similar practice.
We think these programs need to be revisited.
Perhaps this can be evaluated during the six-year
review process or perhaps it needs to be evaluated
sooner if municipalities report to you they are not
being accommodated.

Now, much has changed since the first
generation of the Critical Area programs. The
Commission and local governments know more, they
have greater experience with much of the detail and
technical nature of the Critical Area law and the
criteria. And also since the adoption of the
Critical Area law many new State laws have been
enacted; the 1992 P;anning Act, which applies to all

State agencies and promotes eight different visions
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or goals for growth in the State; Forest
Conservation Act, Priority Funding Areas, Rural
Legacy, Smart Codes, on and on it goes. If you look
at the details of each of these laws you will find
that they favor growth directed to county-designated
growth areas and incorporated municipalities.
Indeed, these new laws reflect the same spirit as
the Critical Area's growth allocation rule. Growth
within muni that plan and zone for it should be
accommodated.

The Maryland Department of Planning
offers its assistance to the County, several towns

and the Critical Area Commission to work to resolve

issues that show that municipal needs for growth

allocation are accommodated.
"I thank you for your attention. If
there's any questions, I'll be glad to try to answer

them.

PANEL MEMBER BLAZER: Thank you, Mr.
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I, David M. Schafer, a Notary Public in and for
the State of Maryland, County of Wicomico, do hereby
certify the foregoing excerpt a true and accurate record
of the aforementioned proceeding.

As Witness, my hand and Notarial Seal this

2nd day of April 2004, at Delmar, Maryland.
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MEMBERS OF THE PANEL:

Dave Blazer, Chair
William Giese
Joseph Jackson

Gary Setzer

Edwin Richards

Marianne Mason, Assistant Attorney General
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MR. HICKSON: Thank you. My name is
Michael Hickson. I'm attorney for the Town of St.
Michaels, and I would like to respond.

First of all, the Town would oppose Bill

Mr. Pullen, the County attorney, took you
600 miles down Route 95 to Charleston. I would like
to take you, instead, a couple of hundred years
back, to 1804, when the village people of St.
Michaels decided that their interests were not
exactly the same as those of the county as a whole
and they decided to incorporate.

And I think there is the crux of the

problem. Some people like to live with lots of land

around them and they have one perspective. Other
people like to live with lots of people around them
and they have a different perspective.

The interests of the County and the
interest of the Town are not the same.

The difficulty that the Town has with 933

is that it takes back all of the growth allocation
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that was previously reserved for the counties and
puts it completely in the control of the county;
that's to say, the county has the last word.

St. Michaels would not mind if the growth
allocation were taken back and put in a common pool.
But the difficﬁlty here is not just the taking back
of the reserve, but the fact that it then throws the
process -- it throws the current process for the
awarding of growth allocation out which has been
totally within the control of the town, subject to
all the criteria of its laws and its local program
which was approved by the Critical Area Commission,
and instead sets up a different process for what the
County calls supplemental growth allocation, in
which the County, in effect, carries on a dual
process.

It may be carried on in the same rooms
with the members of the St. Michaels town bodies,
but in effect it's an entirely separate decision
making process. While on the one hand the Town

officials look at the Town's laws, the Town's

Sctgfer Feporting Company, 770 Dox 1140, Sabsbury, Tarydoand 2/802 - vorce: #/0-782-1440 frx: 4/0-742-0//7




Comprehensive Plan, the Town's local program, if you
look at the County program, the County officials are

looking at things that are completely different.

They are looking at the County's Comprehensive Plan,

which does not control the Town under State law.

And they are looking at other things that are not

a part of the Town's decision-making process and the
Town's concerns.

Judge North toock a considerable amount of
time reading letters about one particular COMAR
provision. And I was thihking to myself, why all
these letters about the same thing; he doeth protest
too much.

I would commend the panel and the
Commission to a careful reading of CbMAR
27.01.02.0622, and I'll quote. "When planning
future expansion of intensely developed and Limited
Development Areas, counties, in coordination with
affected municipalities, shall establish a process
to accommodate the growth needs of the affected

municipalities.

Sebafer Fevorting Company, O Dox 1740, Salbsbury, Raryland 2/502 - vorze: 40-72~1400 fax: #/0-742-0/17
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All we are talking about here is creati.

a process. We are not talking about sitting in on

the judgment.

And, secondly, we are talking about

creating a process in coordination with the town-

that 1s, the process of establishing the proced

should be done in coordination with the town.

And, thirdly, it says that it should

done to accommodate the Town's needs.

Now, I've prepared a memorandum and
supplied a copy of it to your counsel and other
counsel, and I'll submit an original tonight with
copies, and I've also prepared written testimony
that I'll submit tonight that goes into some of the
details, but I want to hit some of the high points.
Some of it is legalese and legal oriented. I want
to hit the high points of the important facts and T
want to focus on this section. That was my intent
from the beginning.

Coordination, cooperation, and

accommodation. I don't see any of these things in

e
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here which, in effect, throws out the current
process and throws the towns into a joint decision-
making process in which the counties do what the
State law, in my opinion, does not permit and what
the village people in 1804 wanted to avoid.

The process of the arriving at Bill 933
goes something like this. 1In 1997 the Town of St.
Michaels had never received an application for
growth allocation at all. In that year for the
first time it received an application from Midland,
a developer that wanted to do a substantial
development in Talbot -- in the Town. During that
process Midland submitted successive Applications
which the Town successively denied, which were
successively litigated. There were in all six
Circuit Court cases, two of which went to the Court
of Appeals. All of this was very highly publicized
in the local newspaper.

Three of those Applications were
completed, the three cases litigated; all the while

the Town is denying growth allocation applications
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and all the while the County does absolutely nothing
but let the Town swing in the breeze and spend more
than a million dollars in legal fees, consultants'
Fees, time, conducting procedures, participating in
litigation to defend its position.

Seeing that nothing was going to happen,
the Town took ahold of reality and initiated a
nonbinding mediation process with a professional
mediator who is, in fact, the head of the department
in land use at the University of Virginia. And
Doctor Ccollins mediated between a group of citizen
representatives and the developer all during the
summer of, I believe it was 2002, to come up with a
rough consensus. Not everybody was in agreement,
but they came up with some general principles, one
of which was a traditional neighborhood development
plan would be preferable to a cookie cutter, old
style development, it would fit better with the
Town. And there were some environmental
discussions, be assured.

After that mediation process, the Town

Sedafer Feporting Conpany, 770 ZDox 1140, Satbsbury, Tarylond 2/802 ~ voice: 4/0-742-/440 fax: 410742007
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then conducted a public workshop with the developer.
And at the close of the public workshop the Town
announced some principles of what it would want to
see in a development, including traditional
neighborhood development, taking care of the
shoreline and some other things, open spaces. And a
as a result of that the developer submitted his
forth application.

(Change audiotape)

This was in the fall of 2003. At that
time the application process commenced. The Town
Planning Commission received the Application and
commenced its public hearing in September of 2003.
Those public hearings were heavily participated in
by citizens and noncitizens alike; those public
hearings ended, I believe, on November 6, 2003, and
a written fifty-some page decision was issued, I
believe on November 24 of 2003.

Now, what the Town didn't know at that
time and, in fact, didn't know until today, that on

October 29, 2003, the County representatives had
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contacted the staff at the Critical Area Commission

and, in fact, it advised them of the existence of

County Bill 933, predicted when it would be

introduced, when a hearing would be conducted on it,

when it would be adopted and when it would be ready

for the State Critical Area Commission.

No contact, no consultation, no request

for input, no advice even that there was a problem

from the

contacts

Critical

memo and

started,

November

County to any of the towns in this county.
Subsequent to that there were additional

by County representatives with the State

Area Commission, and they are in my legal

my prepared testimony. Those contacts

as I said, October 29, 2003, and go into

and December, all relating to either Bill

933 or the Easton and Midland projects.

Now, I submit to you that 933 has its

very existence based upon the County's opposition to

the Midland Application and the project known as

Miles Point, because none of this even started until

it appeared that the Town was going to consider,

Setgfer Fporting Company, 70 Box 1140, Sabisbury, Marylond 2/802 — vorce: #/0-742-1940 S 4/0~742~0117
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seriously consider granting growth allocation.

As you may know -- let me back up. The
fourth Application, which is known as Miles Point
II, included 72 acres that was annexed to the Town
in 1980 pursuant to an Annexation Agreement, but it
also included 18 acres outside of the town that was
annexed in the fall of 2003. So, according to State
law, the Town cannot change the zoning of land that
is newly annexed for five years without the Town's
express permission. That's contained in Article
23A, Section 9C of the Maryland Code.

The Town requested that the County
relinguish the zoning control so that this 18 acres
could be zoned to fit in with the proposed Miles
Point II project. And on December 16, I believe it
was, the County refused that fequest.

The County also -- I should back up.
There was a Planning Commission hearing on 933, I
believe it was on Octob -- November 2. I testified
for the Town. I said at that time that there had

been no input, no dialogue. And I asked that there

Sedgfor Fporting Company, 770 Tox 1140, Salsbury, arylond 21802 - voice: #0-742~/440 fax: #/0-742-007
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simply be dialogue, that we step back, let us know
what the problem is and see if we can't find a

better solution.

The Planning Commission of Talbot County
opined to the County commissioners that 933 was not
necessary.

But the Bill went forward and there was a
public hearing on, I believe it was December 16. I
testified at that hearing on behalf of the Town. At
that time, on that very day, during that very
hearing, a new version of 933 was brought out. Now,
we were told at that time that there were no
substantive changes, and the County Council voted to
that effect. But at very least there was a whole
new set of whereas clauses.

Again I asked that we step back, that we
have a dialogue, let us know what the problem is,
we'll be happy to sit down, talk about it, try to
work it out. What the County Council did on that
date was -- and I'm certain now that it was the 16

of December, because they voted to postpone the vote

Sedgfer Feporting Company, 70 Tox 1140, Salsbury, Tarylond 20802 - vorice: 410-742~1840 Jfox: 4/0-742-0//7
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on that particular legislation for a week. And, in
fact, they did postpone it. On December 23 they
voted and passed that bill. Again, no dialog, no
contact, no nothing.

But as a result of the County refusing to
relinquish it's five-year control over that 18 acres
that was newly annexed, the developer withdrew it's
fourth application known as Miles Point II, redrew
it, left out the 18 acres that was annexed, scaled
it down to only the 72 acres that had been in town
since 1980 pursuant to an Annexation Agreement that
described R1 zoning and, in fact, that's what the
Town -- that's what was agreed to in that Agreement,
Rl zoning. So it's not like anybody thought this
land wasn't going to be developed. But, anyway,
they scaled down the development. It's now called
Miles Point III, it's 72 acres, it's a TND, and it's
submitted to the Town in late December or early
January of this year.

It's very similar to the previous

project, except it's smaller, that's all; less

Sedgfer SKeporting Company, 770 Tox 1140, Satibury, Maryland 2302 - vorce: 4/0-742-/440 fox: 4/0-742-0177
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units, same features, same
stuff, really. I mean, we
and came out with a pretty

It's processed,
holds it's hearings and so

really up to date. As far

environmental stuff, good
beat each other to death
good plan.

the Planning Commission
I.mean, we are

forth.

as 933, that's the end of

it; no consultation, no requests, no accommodation

into establishing a new process, and that's what

that -- I really commend you to read it.

It's not

talking about participating down the road in future

decisions on applications,

process.

it's talking about

And I want to talk about the process that

933 throws us into.

One of your members asked about

it, and I couldn't see which one from the back, but

they were good questions, because this supplemental

growth allocation process is not the same as what we

have been dealing with, what we've been going

through all this time when the County let us goes

through at our expense and then yanks it away from

us.
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It's two separate processes, as I said,
that occur at the same time in the same room with
different people looking at different laws.

In the end, in my opinion, if the County
Council doesn't agree to grant growth allocation, it
doesn't happen. If either side -- if the County
says no, there is no growth allocation; if the Town
safs no, there is no growth allocation.

But the interesting thing in here is that
the County in this process, in the County plan it
says that the County Council has complete

discretion. 1In other words, they can ignore all the

rules and say no.

PANEL MEMBER BLAZER: We're going to have
to kind of wind it up.

MR. HICKSON: Okay, I'll try to do that.

Counsel for the County pointed to Easton
Village. That's what was happening in Easton
Village. I've attached the Easton Village decision

to my memorandum of law. It shows that there's a

Setafer Tporting Company, 770 Dox 1146, Sabsbury, Rearyland 21802 - vorse: #/0-740~1440 fax: 410-742-0H7
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dual process, it shows they can ignore it each
other. In the end the developer for Easton Village
to make it happen went to the County and said what
do you want. And what the County wanted was
improvements on Glebe Road, which I'm told exceed a
million dollars. Glebe Road is at least a mile and
a half from the subject project and, in my opinion,
has nothing to do with it.

That's how -- that's the definition of
cooperation, that's the definition of coordination,
is the way I've explained to you, totally ignoring
us, going to the Critical Area Commission behind our
back, yvank -- making us twist in the wind when they
could have rescued us at that time, and now the
vanking away from us when we want to go through with
it. That's not my definition of cooperation. And
if they can't see it then, how are they going to
cooperate in the future? We don't have the same
interest.

And State law, in Article 66B, gives us

control in planning and zoning. The County does not

Sedgfer Tgporting Company, 770 Dox /14, Sabrbury, Raryland 2/502 - voste: #0-742-1440 fax: 4/0-742-0//7
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have control in incorporated municipalities, and
that's what this is all about. Thank you.

PANEL MEMBER BLAZER: Thank you.

MR. HICKSON: I will submit by material.

PANEL MEMBER BLAZER: Okay.

MR. HICKSON: I will also submit a letter
that I have from Senator Coulburn.

PANEL MEMBER BLAZER: Okay.

MR. HICKSON: And a schedule showing that
84 percent of our town, 84 percent of the
undeveloped land in our town is in the Critical
Area; 68 percent of the town as a whole is in the
Critical Area.

PANEL MEMBER BLAZER: I think we have
some questions from the panel members.

MR. HICKSON: Yes, absolutely.

PANEL MEMBER RICHARDS: With your
re-reading of the COMAR regulation, I take it that
you challenge Judge North's reading of that

particular section.

MR. HICKSON: I disagree with his

Sedgfer Feporting Company; 720 Dox 1140, Saksbury, Maryloand 20802 - vorse: 4/0-742-1440 fax: 4/0-742-017




interpretation. And I commend you to read it.

PANEL MEMBER RICHARDS: What do you think
of his statements that the County abrogated its
responsibility by making the allocation in 19892

MR. HICKSON: I don't agree with that.
Every award of growth allocation by a local
jurisdiction goes to the State Critical Area
Commission. The purpose is not to re-decide the
case, but oversight to make sure that the local
jurisdictions are applying the criteria,'not
necessarily that you agree with them on the fact
that they are applying the law.

I think there is already a dual process
here. It's not the same process, but it's a dual

process. We don't need three processes.

PANEL MEMBER RICHARDS: Also, Judge North

read the letter from Governor Hughes. &aAnd if I

heard co;rectly, Governor Hughes' letter said that
Governor Hughes felt that the County has the right
to withdraw the allocation. Do you agree with that

statement?
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MR. HICKSON: I think that's a confused
area of the law. I think that while the Critical
Area laws have been in effect for well over a
decade, getting toward two decades, there is a lot
of it that is confusing. I will be frank to admit
that I had a great deal of time figuring it all out
when I had to deal with this because in my town we
are dealing with the Zoning Ordinance, a separate
local program, the Subdivision Ordinance, the State

regs, the State law, and you are trying to figure

out what all that means. And sometimes, frankly, it
just -- it's not always consistent.

I don't necessarily -- I don't know what
the answer to that question is, frankly. But if

they get it back, if you will, I think it then
becomes a common pool that every jurisdiction in
this County can draw on by granting growth
allocation. I don't think anybody owns it.

I think that the -- the determination of
how much growth allocation in Talbot County as a

whole is, is obviously based on 5 percent of the

Sedgfer Kgporting Comparny, 770 Dox 114, Sadsbury, Tlarplond 2/802 — vosee: 4/0-742-1440 farx: #/0-FH2-0/7
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Critical Area in the County. But it would be
inconsistent with not only the critical area laws
but some other laws in this state if most of the
growth allocation were not granted and used in and
around the municipalities. Otherwise, we would be
perpetuating sprawl, we would have long, long sewer
and water lines, and that's the opposite of what
Smart Growth and another initiative that was signed
by our current governor in this past Octocber, and
it's quoted in my brief but I don't remember what
he's calling it, Priority Places or something like
that, those two programs, the same thing with
different names, attempt to get most development in
and around municipalities for environmental reasons
and for economic reasons, in my opinion.

So they may take it back. But if they
take it back, it becomes part of a common pool, in
my opinion.

PANEL MEMBER RICHARDS: Thank you.

PANEL MEMBER BLAZER: Any other

questions? Great. Thank you Mr. Hickson.
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I, David M. Schafer, a Notary Public in
and for the State of Maryland, County of Wicomico,
do hereby certify the foregoing excerpt a true and
accurate record of the aforementioned proceeding.

As Witness, my hand and Notarial Seal this

S5th day of April 2004, at Delmar, Maryland.
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1804 West Street, Suite 100
Annapolis, MD 21401

Dave Blazer

Critical Area Commission
1804 West Street, Suite 100
Annapolis, MD 21401

Re:  Talbot County Council Bill 933

Ladies and Gentlemen:

Edwin Richard

Critical Area Commission
1804 West Street, Suite 100
Annapolis, MD 21401

Marianne Mason, Esquire
Department of Natural Resources
590 Taylors Avenue

Annapolis, MD 21404

Gary Setzer, Chair

Critical Area Commission
1804 West Street, Suite 100
Annapolis, MD 21401

Joseph Jackson

Critical Area Commission
1804 West Street, Suite 100
Annapolis, MD 21401

Edwin Richard

Critical Area Commission
1804 West Street, Suite 100
Annapolis, MD 21401

This letter is further to my letter to you dated April 2, 2004. In that letter I asserted that the
primary purpose for the Talbot County Council’s enactment of Bill 933 is to defeat the
Midland/Miles Point Project. This assertion is relevant for a number of reasons. First, this
would establish that Talbot County did not act “in coordination™ with St. Michaels, nor did it
*accommodate the growth needs of [St. Michaels]”. See COMAR 27.01.02.06A.(2).
Furthermore, Talbot County’s motive (i.e., to attempt to defeat the Midland/Miles Point Project)
explains why the County declined to undertake a coordinated process with affected
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MILESSTOCKBRIDGE PC.
municipalities prior to attempting to rescind all growth allocation previously allocated to the
municipalities, including the Town of St. Michaels.

More to the point, Talbot County, acting through its County Council (and the County attorney),
identified the Honorable John C. North (“Judge North™) as an agent and spokesperson on behalf
of the County in connection with Bill 933. Indeed, at the hearing before the Critical Area
-Commission on March 24, 2004, Talbot County expressly called upon Judge North to speak to
the Commission panel during the time allocated to Talbot County. A transcript containing
relevant excerpts from the March 24 hearing is attached hereto as Exhibit 1.' It is also
noteworthy that Judge North was appointed by this particular County Council and currently
serves on the Talbot County Planning Commission. See Exhibit 2 attached hereto. At the public
hearing on the Midland/Miles Point growth allocation request before the panel of the Critical
Area Commission on April 1, 2004, Judge North acknowledged that Talbot County enacted Bill
933 only after it became apparent that the Commissioners of St. Michaels would grant growth
allocation for the Midland/Miles Point Project. A true and correct copy of relevant excerpts from
Judge North’s statement to the panel of the Critical Area Commission on April 1, 2004 is
attached hereto as Exhibit 3 (See page 5 thereof). Specifically, Judge North stated:

I applaud the efforts of the Town Council to have attempted so long and so
vigorously to ward off what they very accurately perceived as a gross imposition
on this entire community. But after having raised taxes in the Town twice to meet
legal expenses exceeding a million dollars, ladies and gentlemen, fending off Mr.
Valanos, after doing that they ran out of steam and consequently the Town voted
to grant the growth allocation to this project. Fortunately, the County of Talbot,
in the form of the County Council, came galloping to the rescue and said this
matter should not proceed in this fashion, and consequently they instituted a bill

to recover unused growth allocation from all municipalities in the County of
Talbot.”

In contrast to Talbot County’s recent effort to rescind growth allocation to St. Michaels as a
means of thwarting St. Michaels identified growth need, Talbot County previously acted in
coordination with St. Michaels in connection with the Midland/Miles Point Project. When the
Midland/Miles Point Project was initially proposed, the St. Michaels Planning Commission
invited the (then) Talbot County Director of Planning, Dan Cowee, to a work session. An
excerpted transcript of the St. Michaels Planning Commission work session dated November 5,
1998 is attached here as Exhibit 4 (and is also Exhibit 4 to my March 19, 2004 letter). With
respect to growth allocation for the site proposed for the Midland/Miles Point Project, the Talbot
County Director of Planning advised the St. Michaels Planning Commission:

' Judge North’s opposition to growth allocation for the Midland/Miles Point project is not merely academic. Rather,
Judge North’s personal residence is on Yacht Club Road, adjacent to the development site. See Exhibit 1, page 2.

? In response to Judge North’s baseless assertion that the Commissioners of St. Michaels simply ran out of steam to
oppose the project, the Town attorney advised the panel that the Planning Commission voted 5-0 in favor of the
current Midland/Miles Point growth allocation request and the Commissioners voted 5-0 in favor of awarding
growth allocation. -
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You’re dealing with two separate issues. The first one 1s growth allocation and I’ve read
your information on it, I read our information on it, and everything that I’ve seen so far
points a finger to the fact that your comprehensive plan, the County’s Comprehensive

Plan, our zoning ordinance, and your zoning ordinance all basically dictate that that’s an
area for future growth, and that’s the process that we go through every five to ten years.
We go through, we review our comprehensive plans, we locate those areas outside town
boundaries, inside town boundaries, for future growth. I, I think that’s a given. I think
you know that’s a given. That everything that we read says that’s an area to be further
developed in one fashion or another. Exhibit 4 at page 10.

The Talbot County Director of Planning went on to say “[you’re] going to look at the County’s
plan and see that it has been approved by the Critical Area Commission and it indicates that
growth allocation should be applied to that property at some point in the future” Exhibit 4, page
10.

In summary, the record before the Critical Area Commission on Bill 933 establishes the
following indisputable facts:

1. Talbot County allocated 245 acres of growth allocation to the Town of St.
Michaels.
2. When Talbot County determined that 245 acres was a suitable amount for St.

Michaels, it did so, in part, based upon Talbot County’s mapping of the property that is the
subject of the Midland/Miles Point request for growth allocation as an area suitable for the award
of growth allocation.

3. At the time Talbot County mapped this property as suitable for growth allocation,
it was zoned R-1 and an Annexation Agreement was executed (with Talbot County serving as a
party to that Agreement) which contemplated a density of development that equals or exceeds
the density of development proposed by Midland/Miles Point in connection with the pending
growth allocation request.

4. The Town of St. Michaels solicited input from Talbot County, through its _
Director of Planning, with respect to growth allocation for the Midland/Miles Point Project, and
Talbot County’s Director of Planning advised that “growth allocation should be applied to that
property....”

5. The Town of St. Michaels, relying, in part, upon the Talbot County
Comprehensive Plan, the Talbot County mapping of this property for growth allocation, and
input from the Talbot County Director of Planning, proceeded on a five (5) year growth
allocation process before awarding growth allocation for the Midland/Miles Point Project.

6. When it became apparent that the Commissioners of St. Michaels were favorably
disposed to award growth allocation for the Midland/Miles Point Project, the Talbot County
Council drafted Bill 933 to rescind all growth allocation that had been allocated and available to
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St. Michaels continuously for the last fourteen (14) years for the purpose of thwarting the
Midland/Miles Point development.

T The Town of St. Michaels was not consulted prior to the drafting of Bill 933 and
the Talbot County Council refused express requests from the Commissioners of St. Michaels to
meet to discuss the allotment of growth allocation to St. Michaels before the Talbot County
Council enacted Bill 933.

8. A designated representative of Talbot County government, Judge North, has
admitted to the Critical Area Commission that the purpose of Bill 933 was to stop the
Midland/Miles Point Project when it became apparent that the Commissioners of St. Michaels
would award the growth allocation to Midland/Miles Point.

9. The Critical Area Commission is charged with responsibility to apply the Critic:
Area Criteria. The relevant criteria states:

When planning future expansion of intensely developed and limited development areas
Counties, in coordination with affected municipalities, shall establish a process to
accommodate the growth needs of municipalities. (Emphasis added).

In the instant case, Talbot County did not act in coordination with the Town of St. Michaels.
Rather, it is clear that Talbot County refused to coordinate at all with St. Michaels and instead
worked in opposition to the Town of St. Michaels. This is particularly true because the Town of
St. Michaels initially acted in coordination with Talbot County (inviting Talbot County’s Planner
to comment early during the growth allocation process) and received a clear indication from
Talbot County that the decision was solely at the discretion of the Commissioners of St.
Michaels. Similarly, the Talbot County Council did not establish a process to accommodate the
growth needs of the Town of St. Michaels. Rather, the Talbot County Council enacted
legislation intended specifically to frustrate the only growth need ever articulated by the Town of
St. Michaels.

The applicable criteria, COMAR 27.01.02.06A.(2), cannot be applied in a vacuum. The Critical
Area Commission and any subsequent reviewing court must apply the criteria in the context of
the facts of a particular case. In the instant case, it is indisputable that the purpose and affect of
Bill 933 is to frustrate development that the Commissioners of St. Michaels have unanimously
approved. Perhaps the President of the Talbot County Council, Phillip Foster, said it best when
he stated “[t]his Bill [933] really is about power and it’s about control. And I guess I am reacting
against this nonsense of a partnership. It isn’t a partnership...” See page 37 of the transcript of
the County Council meeting dated December 23, 2003. Exhibit 5 hereto.

Respectfully submitted,
D) ——

Richard A. DeTar

RAD/clm

Enclosures
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EXCERPT

MEETING OF A PANEL
OF
THE STATE OF MARYLAND
CRITICAL AREA COMMISSION
FOR THE

CHESAPEAKE AND ATLANTIC COASTAL BAYS

Date: Wednesday, March 24, 2004
Time: 7:00 p.m.

Location: Easton High School
Easton, Maryland

Reported by. David M. Schafer, AA, CCR



MR. PULLEN: Mr. Chairman, if I may, I

would like to yield the balance of the Countst

presentation at this point to a person who needs no
introduction to the Panel, the Honorable John C.

North.
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I, David M. Schafer, a Notary Public in and
for the State of Maryland, County of Wicomico, do
hereby certify the foregoing excerpt a true and
accurate record of the aforementioned proceeding.

As Witness, my hand and Notarial Seal this

2nd day of April 2004, at Delmar, Maryland.

David M. Schafer

My Commission expires August 2006
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Talbot County, Maryland - Government, Executive Branch

11 North Washington St.

Easton, MD 21601

(410) 770-8058

e-mail: khaddaway@talbgov.org

fax: (410) 822-8694

web: www.talbgov.org/econdev/econserv.html

OFFICE OF PLANNING & ZONING
Appointed by County Council:

George G. Kinney, Planning Officer
Courthouse

11 North Washington St.

Easton, MD 21601

(410) 770-8030

e-mail: gkinney@talbgov.org

web: www.talbgov.org/pz/pz.html

PLANNING & ZONING COMMISSION
Appointed by County Council to 3-year terms:

Richard Hutchison, Chair (chosen by Commission in Jan., I-year term), 2006

Page 7 of 9

Linda Makoski, 2002; William C. Boicourt, 2004; Robert C. Zuehlke, 2006; John C. North

I1, 2008.
Meetings: 1st Wednesday, 9:00 a.m.
ZONING ADMINISTRATION

Mary Kay Verdery, Assistant Planning Officer (410) 770-8030
e-mail: mverdery@talbgov.org

DEPARTMENT OF PUBLIC WORKS
Appointed by County Council:

Raymond P. Clarke, County Engineer
Talbot County Operations Center

605 Port St.

Easton, MD 21601 -

(410) 770-8170

e-mail: rclarke@talbgov.org

fax: (410) 770-8176

web: www.talbgov.org/pw/publicworks.html

RECYCLING DIVISION
Derrick Brummell, Coordinator (410) 770-8168

e-mail: dbrummel@talbgov.org

SANITATION DIVISION
Raymond P. Clarke, County Engineer (410) 770-8170
e-mail: rclarke@talbgov.org

ROADS DEPARTMENT

Appointed by County Council

Richard Ball, Jr., Superintendant (410) 770-8150
e-mail: rball@talbgov.org

web: www.talbgov.org/pw/publicroad.html

http://www.mdarchives.state.md.us/msa/mdmanual/36loc/ta/html/tae.html

4/5/2004
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04-01-04 North Excerpt

EXCERPT

MEETING OF A PANEL
OF
THE STATE OF MARYLAND
CRITICAL AREA COMMISSION
FOR THE
CHESAPEAKE AND ATLANTIC COASTAL BAYS

Date: Thursday, April 1, 2004
Time: 7:00 p.m.
Location: Steamboat Building

) Chesapeake Maritime Museum
st. Michaels, Maryland

Reported by. David M. Schafer, AA, CCR
MEMBERS OF THE PANEL:

Gary Setzer, Chair
Judith Evans
Joseph Jackson
Dave Blazer
Edwin Richards

Page 1
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Marianne Mason, Assistant Attorney Genera

JUDGE NORTH: Good evening, Mr. cChairman,
ladies and gentlemen. Thank you very much for your
attendance here this evening.

You have a handful to consider all these
facts and suggestions, and I applaud you're
industrious application, as witnessed by the note
taking that you're engaged in constantly.

I Tive on Yvacht Club Road. My name is

W 0 N O WV A W N

John North. I think I forgot to say that, too. I

Tive at the end of yvacht Club Road and have Tived

I
= o

there for something like 18 years. My family has

owned property on Yacht Club Road for over 50 years,

=
N

and I've lived in Talbot County all my Tlife.

=
w

I learned to swim in the Miles River when

'..J
'S

I was about three. And since that time, I think

-
v

it's fair to say that I have spent more time sailing

=
[«)}

on the Miles and swimming in the Miles, sometimes

simultaneously or nearly so, than anyone else in
Page 2
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04-01-04 North Excerpt:
This project is modified slightly, and the Town
again says no, is sustained by the Circuit Court,
goes to the Court of Appeals, the Court of Appeals
sends it back and said take a better look at things.
About that time the Town ran out of

steam, the Town ran out of money, the Town ran out

of determination.

I applaud the efforts of the Town Council
to have attempted so long and so vigorously to ward
off what they very accurately perceived as a gross
imposition on this entire community.

But after having raised taxes in the Town
twice to meet legal expenses exceeding a million
dollars, ladies and gentlemen, fending off Mr.
valanos, after doing that they ran out of steam and
consequently the Town voted to grant the growth
allocation to this project.

Fortunately the County of Talbot, in the
form of a County Council, came galloping to the
rescue and said this matter should not proceed in
this fashion, and consequently they instituted a
bill to recover unused growth allocation from all
municipalities in the County of Talbot.

I think all the authorities are in
agreement that that is perfectly in accord with the
COMAR regulations. I don't think there is any real

dispute on that point, though there are arguments to

be made about it.

SO we are in a situation now where the

Page 5



04-01-04 Nbrth Excerpt

former representatives to the Critical Area

commission -- the three are Bill Corkran, Doctor --
come on head -- Doctor Shepard Krech and Paul Jones,
Esquire, all had authorized me to say that they
would vote against granting growth allocation in
this instance.

Thank you very much.

I, David M; Schafer, a Notary Public in
and for the state of Maryland, County of wicomico,
do hereby certify the foregoing excerpt a true and
accurate record of the aforementioned proceeding.

As witness, my hand and Notarial Seal this

2nd day of April 2004, at Delmar, Maryland.

David M. Schafer

My Commission expires August 2006
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. TRANSCRIPT
ST. MICHAELS PLANNING COMMISSION
WORK SESSION - NOVEMBER 5, 1998

RICK MEGAHAN: Steve, would you introduce our guests.

STEVE DEL SORDO: You now have gathered before you the experts on growth allocation
in Talbot County and how it impacts on fiffandiBIERVETd0ERG]. Dan Cowee is the Director

of the County Planning Office and he's the person next to Rob Noblc and then we have some

representatives in the Critical Area Commission. Perhaps you folks would introduce

yourselves.

JOHN NORTH: Yes, I'm John North, Chairman of Critical Areas.
. UNKNOWN MAN: Would you speak up, please.

JOHN NORTH: [Clears throat.] I'll speak up.

[APPLAUSE]

STEVE DEL SORDO: There’s a seat in the front and there are some seats up here for
people if they would like them if they have trouble hearing. We do have a microphone that

doesn't carry all the way.

JOHN NORTH: I'm John North, I'm Chairman of the Chesapeake Bay Critical Area
Commission. To my right is Ren Serey who is the Executive Director of Critical Arcas and
to his right is Lisa Hoerger who is the Critical Area Planner responsible for Talbot County
among other jurisdictions. We're at your service Ladies and Gentlemen.

UNKNOWN MAN: Thank you.

. JNSMITHMIDLAND\DEVELOP\NOVSTAPE TXT\WNORTH.TES
(121098)
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. BONNIE KASTEN: Speak up please so people can hear you.

DAN COWEE: You're dealing with two separate issues. The first one is growth allocation
and the grdwth allocation I’ve read your information on it, I’ve read our information on it,
and cveryt_hing that I’ve seen so far points a finger to the fact that your comprehensive plan,
the County’s comprehensive plan, our County zoning ordinance and your zoning ordinance
all basically dictate that that’s an area for future growth, and that’s the process that we go
through every five to ten years. We go through, we review our comprehensive plans, we
locate those areas outside Town boundaries, inside Town boundaries, for future growth. I,
I think that’s a given. I think you know that’s a given. That everything that we read says
that’s an area to be further developed in one fashion or another. In 19, I, I believe it was 81,
there was a zoning change and an annexation for that property and I, I think that you

responded to that a minute ago.

GENE HAMILTON: Yeah.

‘ DAN COWEE: At that time I'm sure that there was some controversy within the
community over whether that should be annexed or whether it shouldn’t be annexed, and I'm
 sure there was a controversy over the type of development that occurred on it probably. I,
I don’t know, I was not here at that time but I, I assume that that big of a piece of property
being annexed into the Town was controversial. - At that time, and you are correct there was
an R1 designation applied to that property and if John Doe walked in here today and said "I
would like to develop that per the current requirements,” you would look at those current’
requirements under R1. You would also have to look at the overlay zone as Judge North has
just discussed, and see whether or not to apply that for an area of future growth. Well the
first thing you’re going to do is you’re going to look at your comprehensive plan. What does
that say. It says "future growth.” You’re going to look at the County’s. What does that say.
It says "future growth.” You're going to look at the County's plan and see that it has been .

approved by the by the Critical Area Commission and it indicates that growth allocation 'g!'

should be applied to that property at some point in the future. }Now when that, when that

point is in the future, that’s up to you all. I think the second issue -- that's enough on the first

]'.\JSMlTH\MIDLAND\DEVELOP\NOVSTAPE.TXT\NORTH.TES
-10- (121098)
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Talbot County Council Meeting
Takgn on December 23, 2003
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COUNTY COUNCIL OF TALBOT COUNTY, MARYLAND

Council Meeting

December 23, 2003

1:30 p.m.

County Council Chambers, Easton, Maryland

COUNCIL MEMBERS:
PHILIP FOSTER, President

HOPE HARRINGTON
PETER CARROLL
HILARY SPENCE
THOMAS DUNCAN

Reported by

David C. Corbin
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Corbin & Hook Reporting, Inc.
e (410)268-6006 - (366) 337-6778




Talbot County Council Meeting
Taken on December 23, 2003

10

11

12

13

14

15

16

17

Page 35 §
it's review and reallocate. Doesn't mean we'rg
go\ng to keep it. Reallocate I think has a

very Nositive meaning. It means that wefe

working With the municipalities. Thay/ indeed

can happen. \ And, again, I think I fouched

earlier, I'm really concerned apbut

environmental issudes and I kpow that there's a
lot of folks in the tQwn #re concerned about it
and I know there's a lgt\of folks, even the
'development folks a¥e concexned about it. But
the bottom line s if»we all wdrk together
we can accompgdish something that Will make our
County a bhétter place to live in. S3: that's
where m at.. Thank you, Mr. Foster.

MR. FOSTER: I would really like to voXe
O0r this bill.

MR. DUNCAN: Well, do it.

18

19

20

21

MR. FOSTER: 1It's interesting. But I'm
not going to. And I'll tell you why. I guess
maybe every once in a while you get struck with

this desire for intellectual honesty. And as
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Corbin & Hook Reporting, Inc.

L (410) 268-6006 - (866) 337-6778




—

Talbot County Council Meeting
Taken on December 23, 2003
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Page 37

1= e

and to be responsible for. I don't think' that
was probably a very good way of doing it. I i
think that was a kind of a Pontius Pilate sort ;

of thing, we'll wash our hands of it, and if

o=

anything goes wrong in any of those towns, they

won't be able to blame us because we're not the

ones that made the decision. This bill really
is about power and it's about control. And I
guess I'm reacting against this nonsense of a
partnership. It isn't a partnership when you
grant somebody authority to do something and
then you take it back from them. It is a
retaking. Reallocation is to retake, and I
guess as revenue enhancement is to tax
increase. I mean it's just another way of
saying the same thing, maybe a prettier way of
saying the same thing. What moved me in the
letter from St. Michaels, and I'm not sure
what, you know, their priorities are, but what
moves me in this is the argument of what kind

of situation are we setting up here when we

o Corbin & Hook Reporting, Inc.
i s (410)268—6006-(866)337—6773




MacSORLEY REAL ESTATE. LLC

305 Maryland Avenue
Cambridge. Marvfand 21613
Phone: £10/228-9186

RECEIVE]
' R/ 4 @
Asx V Aair

APR 1 2004

March 29, 2004

_SOHESAPLZ:T BAY
Hon. Martin G. Madden, Chairman CRITIGAL AREA Civission
Critical Area Commission for the Chesapeake & Atlantic Coastal Bays
1804 West Street, Suite 100
Annapolis, MD 21401

Re: Talbot County Bill 933
Dear Senator Madden and Members of the Commission:

The Mid Shore Board of Realtors, an organization with over 500 members,
strongly believes in maintaining the quality of our local area through
controlled and well thought out growth within our towns and counties. We do
not believe that growth in and of its self is a good thing, nor do we

believe that growth is a bad thing. We believe that the right growth, well
planned and well thought through will benefit all who live and love the Mid
Shore Area.

As a member of the Mid Shore Board. I would like to take this opportunity to
reiterate what John Hurt, our President Elect, said at your hearing in

Easton on March 24, 2004. The Mid Shore Board of Realtors and [ strongly
oppose the approval of Talbot County Bill 933 as an amendment to the Talbot
County Critical Area Program because:

1) It effectively removes planning and zoning powers from the towns since
the vast majority of land within the towns that will be impacted is within

the Critical Area. As a result the county would have control of most growth
within the towns. This is clearly contrary to both Maryland law and to
COMmMOoN sense.

2) It has created a strong adversarial relationship between the county and
the towns. This is also clearly contrary to Maryland law which requires
counties to work in coordination and cooperation with municipalities to plan
and establish for growth within the municipalities; and



Hon. Martin G. Madden. Chairman Page 2
March 29, 2004

3) It 1s a far reaching effort to take complete control over one particular
project. Not only will the individual towns suffer a loss, but those who
have dealt with the towns in good faith will also suffer if the county is
permitted to retroactively usurp the planning and zoning power from the
towns.

Thank you for the opportunity to be heard.

Very truly yours,
//;L ' gt/ s
. MacSor _ Kathryn M. Kleppinger '
Broker Realtor Associate
/m
cc. ~ File




MILESSTOCKBRIDGE pC.

Richard A. DeTar
rdetar @ milesstockbridge.com
(410) 820-0224

March 19, 2004

Martin G. Madden, Chairman
Critical Area Commission
1804 West Street, Suite 100
Annapolis, MD 21401

Ren Serey, Executive Director
Critical Area Commission
1804 West Street, Suite 100
Annapolis, MD 21401

Marianne Mason, Esquire
Department of Natural Resources
590 Taylors Avenue

Annapolis, MD 21404 T T v T Yy
S ST 7 ;’:ﬁ.{}

Mary Owens, Chief, Program Implementation Division
Critical Area Commission
1804 West Street, Suite 100

Annapolis, MD 21401 CHESAPE23r pay -
o CRITIEAL AR<s Commreary
Re:  Talbot County Council Bill 933 CORIISSION

Ladies and Gentlemen:

[ am writing to you as counsel for the developer of the project known as the Midland/Miles Point
development (the “Project”) in St. Michaels, Maryland. The status of this Project is that it has
received growth allocation approval from the Commissioners of St. Michaels to convert the
critical area overlay zone for approximately 72 acres of land within the Town of St. Michaels
(the “Property”) from Resource Conservation Area (“RCA") to Intense Development Area
("IDA”). The growth allocation request is pending before the Critical Area Commission (the
“Commission”) for final approval.

[ acknowledge at the outset that the purpose of this letter is to persuade you to reject Bill No.
933. My motive is that Bill 933 frustrates the growth allocation awarded for the Midland/Miles
Point Project. While that may be my motive, the rationale for your rejection of Bill 933 should
be because, as explained below, it violates the critical area criteria. Having disclosed with
complete candor my motive, I believe it is unfair that the Talbot County Council does not also
concede that the primary purpose of Bill 933 is to defeat the Midland/Miles Point Project.
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MILESGSTOCKBRIDGE PC
[ write with confidence that the primary purpose of Bill 933 is to defeat the Midland/Miles Point
Project because of the timing and unnecessarily rushed nature of Bill 933. Indeed, if the County
Council legitimately intended only to create a “joint process” for growth allocation more in
conformity with current growth allocation planning, surely the County would have taken the time
to confer with the “affected municipalities” in the County concerning future growth plans and
needs prior to “rushing this legislation through”.! Bearing theses facts in mind, I submit for your
consideration the following applicable law, criteria and facts.

Section 8-1809 (j) of the Natural Resources Article requires that the Critical Area
Commission review a proposed amendment to a local critical area program for consistency with:
(a) the standards of section 8-1808 (b) (1) through (3), and (b) the criteria adopted by the
Commission. The criteria are, of course, contained in the COMAR regulations. In particular,
COMAR 27.01.02.06A. (2) provides:

When planning future expansion of intensely developed and limited
development areas, counties, in coordination with affected municipalities. shall
establish a process to accommodate the growth needs of the municipalities
(emphasis added).

This COMAR regulation states that counties “shall” act in coordination with affected
municipalities. In the instant case, the Talbot County Council enacted Bill 933, which rescinds
all growth allocation to “affected municipalities”, without any advance consultation with the
affected municipalities. In fact, the County Council expressly rejected requests from the Towns
of St. Michaels and Oxford to meet with the County Council to coordinate reallocation of growth
allocation acres within the County.

As stated above, although the County may (or may not) have other long term reasons for
enacting an amendment to its local program that rescinds growth allocation to the towns, it was
the County Council’s zeal to try to frustrate the Midland/Miles Point Project that caused it to
force Bill 933 on the municipalities without any coordination in violation of the COMAR
regulation that the Commission is charged with responsibility to enforce.

In addition, this particular COMAR regulation provides that Counties “shall... accommodate the
growth needs of the municipalities.” The only growth needs that St. Michaels has ever identified
is for the 72 acres of growth allocation awarded for the Midland/Miles Point Project and for
approximately 20 acres for the Strausburg project. Even a cursory review of Bill 933 reveals that
it was drafted specifically to frustrate St. Michael’s growth needs. Indeed, in addition to the
rushed nature of Bill 933 (no consultation with any of the Towns), it curiously includes a “vested
rights” section enabling the County Council to prevent a town from utilizing growth allocation
that was awarded prior to the effective date of Bill 933. It is indisputable that the only growth
allocation that this provision in Bill 933 could have been directed to is the growth allocation
awarded in St. Michaels because there were no growth allocation applications pending before

' Significantly, as set forth below, it is the County Council's failure to coordinate this process with the Towns, and
its failure to accommodate the growth needs of the Town of St. Michaels which causes Bill 933 violate the critical
area law.
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any town other than St. Michaels at the time Bill 933 was drafted.” It is patently obvious that
Bill 933 was drafted directly and specifically to frustrate the Midland/Miles Point Project. This
point is emphasized mainly because it explains why, in the County Council’s desperation, it
violated the clear requirements of the criteria that: (1) it act in coordination with affected
municipalities; and (2) it accommodate the growth needs of municipalities. The plain fact is that

the County Council did not have adequate time to both comply with the critical area criteria and
kill the Midland/Miles Point Project.

We are also mindful of the larger question others have raised concerning whether Bill 933
violates the planning and zoning functions reserved for the Towns. These issues have been
thoroughly covered in correspondence already submitted to the Commission by attorneys for the
Towns of St. Michaels, Trappe and Oxford. We concur with those positions, but reiterate that
the Critical Area Commission can, and should, reject Bill 933 on much narrower and more direct
grounds at this time. Simply stated, the Critical Area Commission cannot approve an
amendment to any local program that blatantly violates its criteria.

We propose that the Critical Area Commission reject Bill 933 and send it back to the Talbot
County Council for further work in coordination with “affected municipalities” as required by
the criteria. That process will almost certainly result in some growth allocation being returned to
Talbot County in instances where up-to-date planning no longer envisions growth allocation in
certain areas. Such a process would also enable sufficient growth allocation acreage to remain
available to the Towns for their designated “growth needs.” This is precisely how the criteria
requires that the amendment which the Talbot County Council claims it desires to adopt should
be implemented.

Like most of the lawyers associated with this case, I also have a history of working with the
critical area law and criteria and with the Critical Area Commission. Dating back to 1993 1
participated in a legal action that determined that Anne Arundel County’s critical area program at
the time violated the critical area law. The Critical Area Commission joined in that litigation,
Woods Landing Community Association v. Woods Landing No. 2 Joint Venture, In The Circuit
Court for Anne Arundel County, Case No. C-93-2122.AA, and subsequently required Anne
Arundel County to amend its local critical area program to conform to the law. It has not been
my experience that the Critical Area Commission simply rubber stamps a County’s critical area
program if it violates the critical area law and criteria. We do not ask for your support of the
Midland/Miles Point Project at this time. Your evaluation of that Project will come on the merits
of that Project as part of a separate proceeding. We do ask that you apply the critical area criteria
as written to Bill 933. '

Finally, I am submitting a number of documents for the record. I apologize for adding
paperwork to the Commission’s file, but because there are specific legal requirements that must
be satisfied in order for Bill 933 to be lawfully adopted, and we believe it is.clear that Biil 933
fails to satisfy the criteria, we anticipate that there could be further legal proceedings. In this

2An exception to this is, of course, the Easton Village Project in Easton which was done pursuant to the “joint
process” that was established between Easton and Talbot County several years ago because Easton utilized all of the
growth allocation allocated to it. Bill 933 has no affect on that project.
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unfortunate event, we would like to make sure that a complete and accurate record is made. For
this reason I am submitting the following documents:

1. Talbot County Planning Commission minutes dated December 3, 2003

-Showing that the Planning Commission recommended against Bill 933 and that representatives
from the Towns of St. Michaels, Oxford and Trappe objected to Bill 933, in part, because the
County Council failed to consult with any of these municipalities.

2. The Talbot County Council’s letter to the Critical Area Commission dated
December 1, 2003 along with the attached article from the Star Democrat

-Revealing that the Talbot County Council took the unprecedented action on November 19, 2003
(around the time when Bill 933 was being formulated) of taking a position in opposition to the
Midland/Miles Point growth allocation application, although it had no jurisdiction or process in
place to consider this Project and despite the fact that the Talbot County Council had not
attended a single public hearing nor reviewed a single document associated with the Project.

3. Excerpts from the County Council meeting on December 16, 2003 relating to Bill
933

-Showing that the Towns of Oxford and St. Michaels requested that the County Council delay
enactment of Bill 933 in order to allow time for the municipalities to coordinate with the County
and perhaps give back growth allocation acreage that is in excess of the growth allocation
necessary to accommodate the municipalities’ growth needs, and also showing that the debate
before the County Council on Bill 933 almost exclusively related to its impact on the
Midland/Miles Point Project.

4. Transcript from the St. Michaels Planning Commission hearing on the
Midland/Miles Point Project dated November 5, 1998 '

-Including comments from then Chairman John North referring specifically to the Midland/Miles
Point Project as previously proposed, stating “the sort of growth allocation that is being
suggested here is entirely lawful but is out of the ordinary” (Page 3), and comments from the
Director of Planning and Zoning in Talbot County at that time, Dan Cowee, stating that Talbot
County does not need the additional growth allocation acres that is reserved for itself, after
allocating acreage to the towns, and is investigating whether Talbot County can sell its retained
growth allocation acres to Anne Arundel County.

5. Tranécript of Talbot Council meeting dated December 23, 2003 relating to Bill:
933

-Comments from the President of the Talbot County Council, Phil Foster, stating “this bill really
is about power and it’s about control. And I guess I am reacting against this nonsense of a
partnership. It isn’t a partnership when you grant somebody authority to do something and then
take it back from them. It is a retaking.” (Page 37).
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We hope that the Commission will carefully consider the implications of approving an
amendment to Talbot County’s local program that clearly violates the criteria.

Sincerely,

RN
Richard A. DeTar
RAD/clm
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TALBOT COUNTY PLANNING COMMISSION
TALBOT COUNTY GOVERNMENT BUILDING
TALBOT COUNTY COUNCIL MEETING ROOM
EASTON, MARYLAND
MINUTES FOR DECEMBER 3, 2003

Members Present Staff Present

Richard Hutchison, Chairman George Kinney, Planning Officer

John Sewell, Vice Chairman Mary Kay Verdery, Assistant Planning
Officer .

William C. Boicourt Debbie Moore, Recording Secretary
Linda Makosky

Robert Zuehkle

Zoning Text Amendment —- Bill 933

A Bill to review and reallocate the number of reserved acres of growth allocation
allocated among the Towns for rezoning in compliance with the requirements of
Chapter 190, Talbot County Code, “Zoning” § 190-109 D. (11)

Mr. George Kinney presented the staff report.

Chairman Hutchison noted the Bill was written, partially, with a misunderstanding of
growth allocation. He presented figures on how the calculations were supposed to have
been calculated. 1, 213 RCA to IDA or LDA is the 1¥ 1/2, once this is used, the second
1,213 can be requested. It is not correct that 128 acres is the only growth allocation
acreage that can go to IDA. :

» M. Philip Dinkle, Commissioner of Town of St. Michaels.

Mr. Dinkle read a letter the Town had written to the Commission. It noted that Bill 933
would deprive its ability to award growth allocation. The Commissioners of St. Michaels
requested the Planning Commission to table their consideration of this Bill until their
January meeting, in order to give time for more consideration.

» Michael Hickson, Esq., Banks, Nason, & Hickson, P.A., 113 South Baptist St.,
Salisbury

Mr. Hickson stated that this legislation would very much affect the future of the Town.
Almost all the process is complete in regard to the Strausburg property. This legislation
would undo all of the work they have done regarding this property. He noted that to take
such a drastic, disruptive, radical step as this, is like throwing the baby out with the
bathwater. He stated that the Perry Cabin property was annexed in 1980, pursuant to an
Annexation Agreement, and in the 1980°s they received 245 acres for IDA, now all of a
sudden without any consultation or input, the Council has introduced this Bill. He asked




that the Planning Commission postpone their bearing on this, not make a
recommendation to the County at all, and conduct a workshop where this could be
disc¢ussed. He asked the Planning Commission to allow the Towns to meet with them, to
discuss the problems that prompted this Bill. Possibly conduct a workshop. He stated he
felt this Bill is contrary to State law. To put the ultimate control of growth allocation
totally in the County hands is counter-productive. Good planning dictates that growth
occur in and around the current existing Towns. This takes away the autonomy of the
individual Towns. The Towns have the right to determine their own destiny. He also
asked that the Commission make no recommendation, and schedule some work sessions
to address this issue.

Chairman Hutchison noted that when this growth allocation was determined, they felt
that all the acreage would be gone by now. He stated there was a mechanism in the
Ordinance to have these discussions with the Towns. They haven’t done that till now,
because we have had plenty of growth allocation. However, on page 190:178, item 11, of
the Planning Ordinance addresses this matter, and that this suggested legislation is not
needed, if they follow the current Ordinance. He also noted they are wanting to do away
with the maps, however item #16 on page 179, which discusses the maps are to be used
as guides only, and not definitive, in deciding growth allocation issues. He feels the
legislation is unfair, and flawed.

Mr. Hickson said he feels if the Commission simply makes a recommendation, either for
or against, then the County Council can still act. He recommended again, that the
Commission have work sessions. Chairman Hutchison stated he was not sure the Council
would wait that long for a response.

Mr. Dave Thompson noted his recollection is they have 60 days before the Council can
move without a comment from the Commission.

Muis. Makosky noted the population of the Town vs. the population of the County and the
responsibility of the County to address the health, safety and welfare of the majority of
the citizens. She belicved that the County was justified in exercising this power.

Mr. Sewell noted that for years now, they have been saying that the communication
between the Town and the County has been cut off, and this is an excellent example.

» Steve Florkewicz, East Morango Street, St. Michaels

He spoke in favor of acceptance of the Bill. He agreed with Mrs. Makosky in that what
happens in St. Michaels will affect the County in general, and that the Town
Comumissioners have chosen to ignore any comment from people out side of the Town,
regarding projects such as Miles Point.




» David Thompson, Esq., 130 N, Washington St., Easton

Mr. Thompson spoke as a legal representative of Trappe and Oxford, as well as Mr. and
Mrs. Strausburg (whose property received growth allocation from the Town of St.
Michaels). Mr. Thompson stated that politics has begun to replace planning. He stated
there is a rush to bring to the table a Bill, which we already know is flawed. A good
piece of legislation requires multiple drafts, good planning, and thorough planning. He
recommended that the Commission not make a decision on this Bill, and suggested
meetings to discuss this issue.

» Barry Gillman, St. Michaels Town Commissioner

Mr. Gillman spoke against this Bill. He stated it seemed that there was a belief that if St.
Michaels doesn’t do something that no development will occur. This is just not the case.
If Bill 933 is directed at the Inn at Perry Cabin Farm, it is not appropriate. There will be
no permits unless the infrastructure, including sewage, can handle it.

» Mr. Robert Fletcher, 24640 Yacht Club Rd., St. Michaels

Mr. Fletcher stated he attended the St. Michaels Commissioner meetings, and they were
not very accepting of the other residents comments, and felt they were intimidating to
people that lived in the County. He stated the Miles Point project, or any other project
similar, is total lunacy. The issues facing St. Michaels are huge, and should not be rushed
into these decisions.

» Michael Hickson

He spoke m defense of the St. Michaels Commissioners in regards to their meetings. He
also noted that the Commissioners are working with the County in regards to the quality
of the sewage treatment for the Town, along with the expansion.

> Mr. Robert Amdur, Bozman

He spoke against the level of density as in regards to the Miles Point project, but had no
comment directly toward this Bill.

» Mike Pullen, Esq., Talbot County Attorney, Washington St., Easton

Mr. Pullen addressed issues regarding Bill 933. Chairman Hutchison noted legislation
should be presented before them before it is introduced to Council. This is an exception,
and noted they are not in the 60 day comment period, however, Mr. Pullen clarified that

they were in the 60 day comment period. :

Mr. Pullen indicated that the maps designating the area allocated for town development in
the back of the Zoning Ordinance were adopted in 1989 with the requirement and that




they would be reviewed and amended in four years, by 1993, and every four years
thereafter. This was apparently intended to coincide with the State law requirement that
the local critical area program be reviewed and proposed amendments be forwarded to
the state Critical Area Commission for their quadrennial review and approval. None of
those four-year reviews have taken place as anticipated. The maps remain a prospective,
forward-looking view from 1989. The maps do not reflect the actual growth that has
occurred since then, nor the current town boundaries in some instances.

Mr. Pullen stated that by eliminating these maps from the Zoning Ordinance the planning
and zoning functions are separated. The planning function is more appropriately
performed through the periodic reviews and updates to the Talbot County Comprehensive
Plan and not through the Zoning Ordinance.

State law provides that after subtracting 128 acres reserved for reclassification from LDA
to IDA the remaining balance may be reclassified from Rural Conservation zoning to any
other zoning classification. Half of the 2,426 acre remaining balance, 1,213 acres, has
been allocated between the towns of Easton, Oxford, St. Michaels, and the County, When
90% of this first half has been utilized, the County may request dispensation from the
Critical Area Commission of the second 1,213 acre allocation.

Under the existing arrangement, if either the Town of Oxford or the Town of St.
Michael's elects to not utilize the growth allocation acreage allotted to them in 1989,
individually or collectively, it will be impossible for Talbot County to utilize 90% of the -
first half of the total amount of growth allocation allotment. This will effectively prevent

the County from ever being able to request or utilize the above-mentioned dispensation of
the second 1,213 acre allocation from the Critical Area Commission.

M. Pullen noted that the Town of Easton has utilized all of its allotted growth allocation
acreage and that Talbot County has reviewed subsequent individual applications for
growth allocation within the Town of Easton in accordance with existing procedures for
supplemental growth allocation in the Zoning Ordinance. This has worked well.
Withdrawal of the 1989 allocation from the Towns would simply mean that the Towns’
and the County's process to award growth allocation would be coordinated, and that no
Town could unilaterally award growth allocation. Adopting this procedure county-wide
would put all of the municipalities on the same playing field as the Town of Easton.
From a policy standpoint uniformity among the Towns and joint participation in the
process, including both the Town and the County, is intended to achieve coordination
between the jurisdictions involved, which, hopefully, will result in better development,
and greater consistency with the goals of the Critical Area Program.

Mrs. Makosky spoke in favor of the Bill. She feels that it is time for the County to use
that power, let the bill take place, and then the negotiations will happen.

Mr. Zuehkle stated his view is opposite of Mrs. Makosky.

Mr. Zuehkle moved to recommend to the County Council to withdraw Bill 933 and
instead use the review process as outlined in the current Ordinance, Item 11 on Page 190




Section 178, and within that process recognize that the related maps were intended as
guides, as opposed to law. Also as stated in Item 16 Page 190 Section 179.

Mr. Sewell seconded.

Makosky voted NO because she believes it is necessary for the Bill to pass in order to
trigger the much wished for process of discussion that everyone has been asking for.

Motion passed 3-1
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December 1, 2003

Hon. Martin G. Madden, Chair

Critical Area Commission

For The Chesapeaks & Atlantic Coastal Bays
1804 West St., Suite 100

Annapolis, MD 21401

Re:  Midlands/Miles Poim Project

Dear Senator Madden:

- Talbot County is writing to expiess its views in connection with a recent anmexaticn &nd
request for growth allocation in the Town of St. Michacls known as the “Hiunteman Propesty”.
. Although this request for growth allocation is quTently before the Commmissioners of the Town
of St Michaels, thair decision has potentially far-reaching impacts on water quulity im the
Chesapeake Bay due to existing and well recognized problems with the Region II Wastewater
‘Treatment Plant, which discharges directly into the Miles River. The Coumty Council wanted the
Critical Area Commission to be fully advised of the Council’'s position on tiis matter shonid &

come before the Critical Area Commission 8t soms later time for considerstion.

The proposed Midlands/Miles Point project, of which the Hunteman aapexxtion .is
proposed to be a part, is comprised of two parcels: the 72-acre Perry Cabin Farm parcel and the
18-acre Hunteman property. The Pary Cabin Farm partion of the proposed development is
mapped as “S-2” in the County's Comprehensive Water and Sewage Pla.n. The Hunteman
property portion of the project is not mapped for sewer service at all.

. The Miles Point developer mteads to construct 320 dwelling opits that would be built out
within 8 period of approximataly 8 years, thereby increasing St. Michaels’ existing housing stock
by almost S0%. Currently, the County is addressing inflow and mfiltration of problems in the
Region II Wastewsater Collection System but those problems arc far from being soived. In
addition, the County Engineer has stated that the capacity of the Region [T Wastewater Trearment
Plant is fully allocated to exdsting lots of record within the “S-1” (immediate priority for service)
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Critical Area Commission
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areas, and additiopal &pachyisneededfor_faﬂingsepﬁcsymandmunadalmalm
within the existing “S-1" aress.

The existing capacity of the wastewater weastment plamt is SO0.000ganct_mpa'day
(GPD_),whhapmjeetadinminapschymﬁﬁo,omGPD.Thaemmbnunialmﬂowand
infiltragion problems from surface waters in the existing collection system. The ultimate expease
d%mmmmﬁmmbﬂmmmmnmm
the uhimate cost may be. The St. Michaels Commissianers have stated, “carrecting the milow
and infiltration problem is not optional; it is a necessity.” Until that happens, according to the
Commissioners, the Town of St Michaels “will contime to pump up to 2,000,000 GPD af
wastewater into the Miles River during rain events.*

Almost three years ago, in February 2001, the St. Michaels Commisgioners advised the
Coumty Council that, “during extreme rain events, sawer manhole covers flaar and raw sgwage
flows into the streets.” This probiem has only gotten warse, with rainfall last winter resulting in
more sewage in the streets, and the dumping of untreated wastewater into tbe Milcs River
necessitating an extended closure of shellfishing of beds by Maryland Department of the
Environment. Further, that increased rainfall has caused the average daily flows at the plant
grow significantly during the past year.

Because of the significant impact of this proposed development on the ability of the
Region [ Wastcwater Treatment Planmt to properly process and trear sewage from existing
properties and those already having an “S-17 designation for immediate service, the County
Council requests that the Critical Area Commission not approve sny award of growth allocation
by the Commissioners of the Town of St. Michaels to the developer in connection with this
project.

TALBOT COUNTY, MARYLAND

By: Thomas G. President
County Council of Talbot County

cc:  Robent T. Snyder, President
Commissioness of St. Michaels
P.O. Bax 206
St Michaels, MD 21663-0206

Commissiona'$ of the Town of St. Michaels
R. Andrew Hollia, Talbot County Manager

Wy v




Talbot Council su
gt. Michaels

By CHRIS WILLIAMS
Staff Writer

EASTON — The Talbot County
Council unanimously recom-
mended Friday that the St
Michaels Town Commission
dehv the growth allocation re-
quest for the Miles Point deve-
opment.

“I regard growth allocation as
sort of a precious commodity to
be used when it's most appropri-
ate and will achieve a signifi-
cant public benefit,"” said Coun-
cilman Philip Carey Foster. “[
don’t think this is the place to
use it. I think the problems that
could be generated by adding
that degree of population to that
location greatly outweigh any
benefits that may come out of
the project.”

‘The St. Michaels Town Com-
missioners are expected to be-
gin a public hearing Tuesday on
a' growth application from the
Midland Companies to build 312
homes on the 89-acre Miles
Poi perty. The St. Michaels
Pia! Commission has been
considering the application
since September and held nu-
merous public hearings before
issuing a favorable recommen-
dation on the proposal last
Thursday
St. Michaels Town Manager
“heril Thomas said the commis-
iloners were notified about the
“riday afternoon county council
vork session at 4 p.m. Thursday
‘nd Town Commission Presi.-
'ent Robert Snyder immediate-
y'sent a letter to the council re-

uesting to postpone the meet-

1g.

The town “is in the midst of

rowth allocation hearings and
ince a decision has not been

2ached in that matter, we are

o free to attend the workshop

make comments." Snyder
rote. “We ask that the council,

‘erefore, not take a stand with.

tt all the information and we

»pe that you will consider our

inions, and the reasons for

em, to be worth your consider-

‘on in these matters "

t. Michaels Town Commission

ce ent Phil Dinkel ap-

are he Friday afternoon
ssion to restate the town's po-
ion that it would not be appro-
tate for the commissioners to
‘cuss the Midland proposal
ile the application is stil] be-
: considered. Councilwoman

“I'm not convinced
that the present plan
... 18 the wisest use of

that growth
allocation. You only
have it once, it's
sone forever after
that. [ would just ask
the commissioners to
consider long and
hard how they decide
to use it and is it in
the best interest of
the town?®™

Councilwoman Hilary
Spence

Hope Harrington also ques-
tioned the appropriateness of is-
suing an opinion before the town
commission has made a deci-
sion,

Foster, who made the motion to
issue the opinion opposing the
Miles Point proposal, said it
would not make any sense to
wailt until after the town com-
mission's decision to wait,

“It wouldn’t be any good, obvi-
ously, to give them advice after
they've already done whatever
they decide to do,” Foster said.

The county council replied to
Snyder with a similar response
In writing Friday, saying that
the council members had been
polled and the consensus was to
proceed with the workshop as
scheduled,

All five county council mem-
bers expressed concerns over
the scale of the proposed Miles
Point project and its potential
impact on the environment,
traffic and a struggling wastew-
ater treatment plant.

Recognizing that the ultimate
authority on growth allocation
rests with the town commission-
ers,  Councilwoman Hilary
Spence said she agreed with
Foster.

“I'm not convinced that the pre-
sent plan ... is the wisest use of
that growth allocation. You only
have it once, it's gone forever af.
ter that. I would just ask the
commissioners to consider long

sgests

deny request

and hard how they decide to use
it and is it in the best interest in
of the town?”

The county council also unani-
mously voted to send a letter to
the St. Michaels Town Commis-
sion discussing the recent an-
nexation of the former Hunte-
man property, a 17-acre piece of
waterfront land that is a key
component of the Miles Point de-
velopment. The letter refer-
ences a June 20 letter from the
town commission to the council
that said the commissioners had
No reason to believe that the
council would not relinquish
control of the zoning on the
Hunteman property if it was an-
nexed,

“There was no reason for the
town to assume, then,” the coun-
cil wrote, “what the county
council would do if the question
were presented, and there is no
reason to assume now what the
council will decide when it is ap-
propriate to do so."

The Talbot County Planning
Commission recently recom-
mended that the county council
retain control of the zoning on
the Hunteman property for five
years, which it may do under
Maryland state law. While the
move would not prevent the
Miles Point development from
occurring, it could delay any
building on the Hunteman prop-
erty, which represents 17 acres
of the 89-acre project, but com-
prises the majority of the water-
front land.

Holding up the zoning also
would delay any potential shore-
line improvements on that part
of the property, St Michaels
planning commissioners said
Thursday,

Following the workshop, St.
Michaels resident Jim Frankos
of West Chestnut Street criti-
cized the county council for issu-
Ing an opinion without ha ving all
the facts.

“It's just a shame that they
haven't been able to attend any
of the open forums in St
Michaels,” said Frankos, who
attends most town meetings.
“Because all of these “issues
have been addressed.

The St. Michaels Town Com-
mission is expected to begin the
public hearing on the Miles
Point growth allocation request
at its regular town meeting at
7:30 p.m. in the Chesapeake Bay
Maritime Museum'’s Steamboat
Building.

Talbot County Planning Administre
meeting on Friday concerning the
growth for the citizens of St. Micha

Growth

ness is minimum versus maxi-
mum,” Smith said. “You don't
gel growth allocation unless
you've shown that that proposal
to be the best example, a superi-
or example of protecting the en-
vrionmental trust.”

One example of the proposal’s
mimmum efforts, Smith said.
was the use of a 100-foot buffer
instead of a 300-foot buffer
which the Critical Area's growth
allocation criteria suggests.

Megahan and Knepper, howev-
er, pointed to the shoreline man-
agement plan that would be put
in place to reduce erosion as
well as the stormwater manage-
ment system throughout the de-
velopment as examples of over-
all improvements to the envi-
ronment.

“There was no habitat identi-
fied on this property, " Megahan
said, “but new habitat is likely to
be created. Stormwater man-
agement would exist where none

Statue

h:
1
pF

Douglass memorial there was a
good opportunity to craft an offi-
cial written policy concerning
public properties and memorial
monuments,

The Frederick Douglass Pro-
ject stems from a discussion in
winter 2002 by staffers, volun-
teers and board members at the
Historical Society of Talbot
County of the idea of creating a
monument to Douglass in Tal-
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1 MR. DUNCAN: Aye. %
2 SECRETARY: Ms. Harrison. |
3 MS. HARRINGTON: Ave. 2
4 SECRETARY: Ms. Spence.
5 | MS. SPENCE: Aye. f
6 SECRETARY: Mr. Carroll.
7 MR. CARROLL: Aye.
8 MR. FOSTER: Thank you. Public hearing on f
o bill 933. Clerk, read bill 933 for second i
. i
10 reader. ' ‘ %
11 SECRETARY: Bill number 933, a bill to |
12 review and reallocate the number of reserved ;
13 acres of growth allocation allocated among the E
14 towns for rezoning in compliance with the
15 requirements of Chapter 190, Talbot County
16 code, zoning, section 190-109D-11.
17 MR. FOSTER: It's my understanding -- are
18 there are any amendments to the bill or the
19 title. Mr. Carroll.
20 MR. CARROLL: Yes, there are. Three
21 amendments. And I would like to ask Mr. Pullen
—— | I ——
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to summarize them.
MR. FOSTER: Mr. Pullen.
MR. PULLEN: Mr. Foster, there are three

proposed amendments to bill number 933. First

7T VP [0 e (R B 7o Y VT N BT s - v+ Pt

is to amend the title, the second is to restate
the reason for adoption, and the third is to

make grammatical changes. The first proposal E

is to amend title of bill 933 as follows. 1In
line two of the title, strike out the word
"in", and follow, "in compliance with the
requirements of Chapter 190, Talbot County
code, zoning 190-109D-11." And to insert the
féllowing, "to comply with the Chesapeake Bay
critical area commission four year review
requirement." The reason for the proposed
aﬁendment is to clarify that the bill is being
offered in compliance with the Chesapeake Bay’
critical area commission four year review
requirement. And if Council wants to introduce
these individually, I think that would be best

and then have a vote to determine whether

Corbin & Hook Reporting, Inc.
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1 they're substantive or non-substantive. i
H
2 MR. FOSTER: 1It's my understanding these é
3 amendments are being introduced by Mr. Carroll. %
4
4 MR. CARROLL: Correct. :
5 MR. FOSTER: For benefit of the audience, é
6 what will happen now is the Council will make a
7 determination as to whether these are
8 substantive amendments or not. If they are |
9 | substantive amendments, that means we will have
) 10 to readvertise and hold an additional public
(\,~ ll’ hearing. If they are not substantive ‘
3
12 amendments, that means we will go forward with L‘ '
13 | the public hearing today. The first amendment
14 is the amendment to the title of the bill as
15 read by Mr. Pullen. Any discussion on that
16 amendment. The gquestion is are these
17 " substantive amendments. The clerk will take
18 the call.
19 SECRETARY: Mr. Foster.
20 - MR. FOSTER: No.
21 SECRETARY: Mr. Duncan.
| Corbin T Hook Reporting, Inc.
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MR. DUNCAN: No.

SECRETARY: Ms. Harrington.
MS. HARRINGTON: No.
SECRETARY: Ms. Spence.

MS. SPENCE: No.

SECRETARY: Mr. Carroll.

MR. CARROLL: No.

MR. FOSTER: Second amendment.

MR. PULLEN: The second proposal is to
amend the introductory clauses to the bill by
deleting the final three introductory clauses
and by adding 14 new introductbry clauses as
follows. And I can read the new language.
"Whereas Talbot County had a total of 2554
acres of growth allocation under the State
formula for calculating the total amount for
each County, parens, 5 percent of the total
resource conservation area located within the
County, end parens, and whereas section

8-1808.1C3, the Natural Resources article of

the Maryland Annotated Code, provides that if
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Talbot County i1s unable to utilize a portion of

CPE v STt v g0y gy

the County's total growth allocation within or
adjacent to existing intensely or limited
development areas, then that portion of the

growth allocation which can not be so located

may be located in an RCA; and whereas Talbot
County has followed this requirement of state 5
law by restricting the use of available growth k
allocation through Section 190-109D-9A of the
Talbot County code, that section provides that

not more than 1,213 acres of land lying within

P ey 7

-

the critical areas of the county shall be

reclassified from RCA to any other zoning

[ Srew gy

district. The 1,213 acres is derived from the
total acreage available for growth allocation
in the entire County by the following formula.
Five percent of the total acres in resource ﬁ
conservation areas equals 2554 acres, less i

128 acres reserved for reclassification from

limited development areas to intensely

development areas, divided by 50 percent. The

T Som— g Tt g rwey IS T M 1. 000 T30 = o Sl 1 DI e ot e © oW S At Al LA T i T " oS
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1 calculation is 2554 acres minus 128 acres

2 divided by one half equals 1,213 acres; whereas ‘
3 the County may not utilize the remainiﬁg %
4 50 percent of available growth allocation, i
5 1,213 acres, until the critical area commission g

[

6 grants permission under the exception provided %
7 in section 8-1801.1C5, cited above, based upon é
8 a showing that the County is unable to utilize }
9 that portion of its available growth allocation ;
101 in the ‘areas adjacent to limited or intensely E
11 developed areas; and whereas to trigger release
12 of the withheld 50 percent of the county's 3
13 growth allocation, section 109-190D-9B provides i
14 "~ that when 1,092 acres, 90 percent, of the F
15 1,213 acres has been approved for growth

16 allocation by the towns and/or the County, then
17 the County shall request permission from the

18 Maryland Critical Area Commission to double the
19 maximum number of acres that may be
20 reclassified from RCA, from 1,213 to
21 2,426 acres; whereas section 109 -- excuse me, i
T =

Corbin I Hook Reporting, Inc.

(410) 268-6006 - (866) 337-6778




Talbot County Council Meeting
Taken on December 16, 2003

10

11

12

13

14

15

16

17

18

19

20

21

R b Bk LA’ - S Do ot

<Hwe94;
190-109D-9A of the Talbot County code adopted

in 1989 reserved 155 acres of growth allocation P

e

for the Town of Easton, 195 acres for the Town

of Oxford, 245 acres for the Town of St.

=Ty

Michaels, and 618 acres for Talbot County; and |

whereas the Town of Oxford has allocated only

T
- —

15.223 acres of growth allocation and the Town
of St. Michaels has conditionally allocated
only up to 20 acres of growth allocation, the

Town of Oxford has 139.777 acres remaining and

the Town of St. Michaels has 225 acres
remaining. Combined, Oxford and St. Michaels
have 364.77 acres of growth allocation; whereas
the County currently has a total of

316.229 acres of growth allocation, if it
grants a pending application for supplemental
growth allocation submitted by the Town of
Easton for 156 acres, the County will have
160.229 acres of growth allocation; whereas the
Town of Easton has fully allocated the growth

allocation reserved to it, and Talbot County

Corbin o Hook Reporting, Inc.
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has worked and continues to work cooperatively

with the Town of Easton approving projects for
which the town has requested supplemental

growth allocation; whereas growth in and around |

the towns affects not only the particular town

but also the County as a whole, then the County
should therefore have some ability to protect

the County's legitimate interests as they are

affected by development in the critical area,

LTI

as contemplated by state law when it gave this
control to the counties under the Chesapeake

Bay critical area protection program, section

DEE NP STy AT e e oy e ey Yt

8-1801, Maryland Annotated Code; and whereas

section 8-1809G, Natural Resources Article,

—_

Maryland Annotated Code, requires that Talbot
County review its entire critical area program

and propose any necessary amendments to its

e

entire program, including local zoning maps, at
least every four years beginning in 1993 and ]
every four years thereafter; where as Talbot

County is currently nearing completion of such
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1 a four year review, and as part of that process |
2 desires to make the following amendments to the
3 County's critical area program to better 3
4 reflect the original intent of the state law g
5 governing growth aliocation, which calculated i
6 growth allocation for Talbot County is five
7 percent of the resource conservation area in
8 the County, and gave the County the authority
9 to determine within the limits imposed by state 2
lO' law and regulations how that.growth allocation é
11 would be utilized and reallocated among the i
12 towns and the County, project by project? 3
13 MR. CARROLL: Mr. Pullen. i
14 MR. FOSTER: Would you read that again.
15 | MR. PULLEN: I need some water.
16 MR. CARROLL: Go up to line 76. You
17 skipped that.
18 MR. PULLEN: Excuse.me. Thank you,
19 Mr. Carroll.
20 MR. CARROLL: We just skipped by one. He
21 -~ now has to fill us in because we didn't have
e

i)
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1 enough before. é
2 MR. FOSTER: Thank you, Mr. Carroll. g
3 MR. PULLEN: "And whereas under current %
4 law the Town of Oxford or the Town of St.
5 Michaels either separately or in combination
6 could forever block the County from accessing
7 the remaining growth allocation under section
8 190-109D-9B by preventing the total acres
9 utilized to equal or exceed 1,092 acres, the
101 .required trigger under 190-109D-9B.
11 MR. FOSTER: Mr. Pullen, it's my i
12 understanding that this amendment simply ﬁ
]
13 restates the rationale for the bill but doesn't g
14 substantively change what ‘the bill itself would ;
15 do.
16 MR. PULLEN: That's correct, Mr. Foster.
17 This part of the bill does not become part of
18 the operative portion of the bill and therefore
19 in my opinion it's not substantive.
20 MR. FOSTER: Any discussion on the issue
21 whether this is substantive. Hearing ndne.
— e T T T T e T T T T T
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DAVID THOMPSON: Since this is a public
hearing, might the public have one brief
question on this issue.

MR. FOSTER: You might.

DAVID THOMPSON: Thank you, Mr. President.
David Thompson on behalf of the Town of Oxford.
I note that the County atﬁorney --

MS. HARRINGTON: Mr. Thompson, excuse me,
would you come and speak to the microphone.

DAVID THOMPSON: I note that the County
attorney has a copy of the proposed amendment.

I note that members of Council have a copy of

the proposed amendment. I note that the public

was unable to obtain a copy of the proposed
amendment from your web site today. I wonder
if you might have a copy available for the
public since you're ﬁaving a public hearing on
this bill today.

MR. FOSTER: Mr. Thompson, you can take
this one.

DAVID THOMPSON: Thank you. I suspect

=y Fororerar 7 T F—— ey =y =P T ey
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there are other members of the public --
MR. FOSTER: Share it with Mr. Hixon if

you would.

DAVID THOMPSON: Thank you. I've made my

point for the record.

MR. FOSTER: You have, Mr. Thompson. But

as you know, this has no existence until it's

offered. And it's now presently being offered.

It is at this point the public would be made
aware of what it is. How many people would
like copies of this? Could somebody go make

about 25 copies.

MR. DUNCAN: I would suggest we make it to

all three amendments.

MS. SPENCE: It's all together.

MR. FOSTER: Make -- can we have about 25
copies of this, Madam Clerk. The question is
on whether this is a substantive amendment or
not. The clerk will take the call.

SECRETARY: Mr. Foster.

MR. FOSTER: Aye. No, no.

99
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SECRETARY: Mr. Duncan.
MR. DUNCAN: No.
SECRETARY: Ms. Harrington.

MS. HARRINGTON: No.

SECRETARY: Ms. Spence.

MS. SPENCE: No.

SECRETARY: Mr. Carroll.

MR. CARROLL: No.

MR. DUNCAN: Mr. President, I might point
out in all the amendments and so forth that are
proposed and presented by our attorney, Mr.
Pullen, that his substantive -- whether or not
it's substantive or not, his recommendation is
they were not, all three amendments and so
forth. Our attorney has recommended that they
are in fact not substantive changes.

MR. FOSTER: Okay. Mr. Pullen, what is
the third amendment.

MR. PULLEN: The third proposal is to
amend page seven, section two, paragraph 1A,

line 5 of the bill as follows. To insert the
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words "which has been" before "undertaken in
good faith." This is a grammatical change only
and it's non-substantive in my opinion.

MR. FOSTER: Okay. 1Is there any
discussion about whether this is a substantive
amendment. Hearing none, the clerk will take
the call on the question of whether this is
substantive.

SECRETARY: Mr. Foster.

MR. FOSTER: No.

SECRETARY: Mr. Duncan.

MR. DUNCAN: No.

" SECRETARY: Ms. Harrington.

MS. HARRINGTON: No 

SECRETARY: Ms. Spence.

MS. SPENCE: No.

SECRETARY: Mr. Carroll.

MR. CARROLL: No.

AUDIENCE: A question to the floor.

MR. FOSTER: We will get to this in a

minute. Ladies and gentlemen, we're now going
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to move to the public hearing phase. At the
public hearing phase you may comment on the
bill itself or any of the amendments or both
the bill and the amendments. This 1is your
opportunity to be heard on all of those. And
you'll have your -- you will be first one as
soon as the staff has pregented their views.
MR. KINNEY: Mr. President, members of
Council, this bill was introduced by Council
Novémber 18th and heard by the planning

commission on December 3rd. The bill serves

to review and reallocate the number of reserved

growth allocation aches originally afforded to

the towns of Oxford, Easton, and St. Michaels.

In 1989 the County was originally awarded 1213

acres from the critical area commission for

growth allocation. From that acreage 155 acres

were awarded to the Town of Easton, 195 acres
to the Town of Oxford, and 245 areas to the
Town of St. Michaels. The remaining 618 acres

remained with the County. As currently

e —rre e
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written, this bill would recapture the

remaining acres from the towns and require them

to approach the County in the even of growth
allocation as necessary for a specified future

town project. This change would afford the

- County the opportunity to involve itself in the

growth allocation award process and further
help to achieve 90 percent threshold necessary
to request additional allocation acreage from
the critical area commission, as Mike has
already pointed out. The planning commission
recommendation, for the record, they did
recommend the following. They moved to
recommend that County Council withdraw bill 933
and instead use the existing reallocation
process as outlined in the current ordinance.
That motion was seconded and passed by a three
to one vote. I was asked by one planning
éommission to articulate her descending vote,

and it was her belief it was necessary for the

bill to pass in order to prompt a discussion
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1 that all the parties have been requesting.
2 MR. FOSTER: In order to what.
3 MR. KINNEY: To prompt discussion
4 regarding reallocation.
5 MR. FOSTER: We will now take public
6 comment. As I promised, you can be first. If
7 you'll come over to the microphone. If one of
8 you wants to allow a seated microphone.
9 KEN.THOMPSON: I don't need a seat, I'll
lO‘ be brief.
11 MR. FOSTER: 1If there's somebody that
12 needs to sit down, give them that option. Who
13 else would like to speak. Mr. Alspach, you cén
14 come take the seat and you'll go after him.
15 KEN THOMPSON: I'm just astounded on the
16 last --
17 MR. FOSTER: If you would identify
18 yourself.
19 KEN THOMPSON: I'm Ken Thompson, we spoke
20 earlier in the day prior to the current
21 meeting. It's a happenstance I showed up
Corbin & HooR Reporting, Inc. |
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1 today. But a grammatical change in law, Mr.

2 Council, as you well know, has cohtent and

3 intent in the law, and statutory words do have

4 substantive actions. Grammatical changes in

5 phraseology of statutory text can change the

6 content of the words. And for this Council to

7 sit here and say it's non-substantive, and you

8 as a former counselor, I find appalling. Thank j
9 I.

10‘ MR. FOSTER: Thank you very much.

li Mr. Alspach. Who would like to be next. Next

12 person just come up to the microphone. ‘
13 THOMAS ALSPACH: I thank you, Mr. %
14 President. For the record my name is Tom ;
15 Alspach. I'm speaking on this bill on behalf

16 of Talbot Preservation Alliance. I think above
17 all else it's most important to step back and }
18 recognize exactly what this bill would é
19 accomplish as opposed to some of the E
20 suggestions about what it might do that have g
21 been circulating in the press. The purpose of i
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1 this bill is not to take away growth allocation g
2 from the towns, it does not mean that St. }
3 Michaels or Oxford or Easton for that matter é
4 will never any longer be able to award growth 2
5 allocation. It's solely for the purpose of i
6 - ensuring the County will be a participant in }
i
7 future awards of growth allocations in thpse F
8 communities. In other words, it would put 2
9 Oxford and St. Michaels on the same footing as |}
lO‘ Easton 1s at this point with regard to the need |
li to collaborate with the County when awarding E ‘
12 growth allocation. The passage of this bill !
13 would not mean by any means that, for example,
14 . the midlands project in St. Michaels would not
15 go forward. It does not mean that. What it
16 would mean is that the County would have some
17 ability to participate in negotiations that it ff
18 should have been included in but has not been %
19 included in. That current project proposes to i
20 include the construction of 320 dwelling units, i
21 a 30 room inn, and 15,000 acres of commercial g
H
.
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space on a piece of property outside of St.

Michaels, and proposes to have approximately

three or four entrances on to a County road

with only one entrance on to Route 33. The
County has not been consulted in any fashion

with regard to necessary improvements on that

County road. More importantly, as some of the
members of the Council have alluded to eariier
in discussions this afternoon, this project
would add a huge amount of volume to the waste
water system. The County should be involved in

discussions about a result of that magnitude.

S ey e e ¥ ey SRSy, STy TR i

At the present time the Town of St. Michaels,

as I understand it, 1s engaged in the

negotiation of a so-called developers rights
and responsibilities agreement with the
developer that will set forth the parameters
for not just the development but for what
contributions the developer will make to the
public good. Once again, because of the

counties -- because of the impact on the

o AR G A At o e s AL e ot 3

Corbin el Hook Reporting, Inc.
(410) 268-6006 - (866) 337-6778




Talbot County Council Meeting
Taken on December 16, 2003

Page 108 |

County, the development of this size, the
County should be involved in this project.

Now, I just for the record want to note
something, I want to read something into the
record on the general subject of whether the
reallocation of growth allocation is
contemplated by existing law. And what this is
is a passage from a staff report prepared for
the Miles Point project in February 2000,
prepared by Mr. Tony Redman of the firm Redman
and Johnston on behalf of the Town of St.
Michaels. And there's a discussion in this
report about what some of the alternatives
might be for future use of growth allocation in
that area. And Mr. Redman, and I want to make
sure the record reflects, Mr. Redman, as ﬁany
of you know, was very closely involved in the
actual drafting of the critical area law.

Mr. Redman states, "indeed it is possible that
Talbot County could reduce or could take away

entirely the amount of growth allocation that

e v > Pty P e
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is currently assigned to the Town of St.
Michaels. Or use-- for use in other areas of

the County. If the County were to take back

PP T WA st tey Vet Sy oy gy

all unused growth allocation, the fact that an
area was premapped would mean nothing." He
goes on in this vein. I think that is ample
recognition by a drafter of the law that this
kind of reallocation was certainly ’

contemplated. There have been a lot of

comments in the press and elsewhere about the

so-called political nature of this bill.  This

B STy e mone ey

is not, I believe -- I do not believe this is a
political matter. I would like to remind
everyone that the last County Council, which
hardly could be accused of having been
anti-growth or anti-development, I believe it
was the last County Council that voted i
unanimously to require Easton to come back to |
the County for growth allocation and when

Easton ran out of their allocation and wanted [

to have more allocated to them. So there is

S — S
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precedence for this in the last County Council. }

I have some other comments but I won't go on i
L

any further because a lot of people may want to

speak. I think above all else I want the @

record to be clear that contrary to arguments
you'll hear this afternoon, passage of this.
bill would not mean the midlands project can
not go forward or that St. Michaels or Oxford
or Easton for that matter are going to be
foreclosed in the future from granting growth
allocation.

MR. FOSTER: Thank you. I neglected when
this began to indicate that we want to hear
from everyone, we want everyone to have an
opportunity to tell us all that you have tp
say. In order to make sure that we don't have
a lot of people speaking at great length in the
beginning and some people leaving because they
were worried we won't get to them, we're going

to ask you to keep your initial comments to

about three minutes. Ms. Spence will take the
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clock on that. And if after the first go |
around you have more to say, you can come back
and expand upon the comments that you made
earlier. "Also if anybody here has heard
somebody make the argument they intended to
make, feel free to get up and give us your name
and say, I agree with Mr. Jones and sit down.
Judge North. Next and who else would like to
speak. Anybody else. Mr. Keller, you can
follow Judge North. If you'll both come.

Great believer of on deck circle. A lot of
time is wasted at hearings while people try to
get out of the row and so forth, so I'm going
to have an on deck person ready to golafter
each person finishes. Judge North.

JUDGE NORTH: Mr. Chairman, ladies and
gentlemen, at the outset I should like to thank
each of you for coming to grips with a problem
which your predecessors have successfully
avoided for the last 14 odd years. It was a

source of some embarrassment to me as chairman
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of the critical area commission to experience
the want of concern and interest demonstrated
by Talbot County and complying with the law
requiring a quadrennial review of the local
critical area program. I'm sure that there
were reasons for that. But since I was
chairman and this was my home turf, it was a
source of some personal embarrassment that the
County had not complied with what the law
required heretofore. And I'm delighted to see
that you ladies and gehtlemen are coming to

grips with that requirement. With respect to

the immediate issue before you, I spoke by

phone today with Ren Surry, who is the
executive director of the critical area
commission, and has been such since I was his
chair, to review with him my understanding of
the law pertaining to the application of the
growth allocation principal. He pointed out
several things to me which I was only

tangentally aware of. First off that
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apparently initially the practice was for the
commission to allocate to each County 1its
growth allocation, as determined by 5 percent
of the resource conservation area in the
County, and the County was then left on its own

rather as to how it handled the application of

those numbers. Some counties awarded growth
allocation to municipalities within the County,
some did not.a St. Mary's County, Charles
County and Caroline County have never, never;
granted growth allocation to any municipalities
within those counties. Thereby those counties
have retained the control which they have
today. I would quote to you from COMAR
27010206 subparagraph A-2, and I think this is
directly on point, "when planning future
expansion of intensely developed and limited
developmenﬁ areas, counties, in coordination
with affected municipalities, shall establish a
process to accommodate the growth needs of the

municipalities." COMAR, in other words, says,
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1 dictates if you will, that it's the
2 responsibility of the County to work with the V

-3 municipalities in accommodating municipalities
4 growth needs. So unless you do this, unless
5 you adopt what is‘being proposed here today,
6 you're not conforming with what the law g
7 requires of you. fi
8 ' MR. FOSTER: Thank you. *
9 JUDGE NORTH: That concludes my

) 101 commentary.
( _______ 11 MR. FOSTER: Thank you. Whoever wants to

12 be next, come forward. |

13 ' PHILIP KELLER: Members of the Council.

14 MR. FOSTER: And when no one comes

15 forward, this hearing 1is over.

16 - PHILIP KELLER: I do-agree that the County
17 should accommodate the towns with growth

18 ‘allocation. I think on that part Judge North

19 and I agree. Your own planning commission

20 voted three to one against this bill. I

21 believe it takes away self rule in the internal
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operations and land that falls within the
municipalities. Because towns like St.
Miqhaels have been judicious and careful with

their allocation, they're being penalized,

whereas the County and other municipalities may
have used theirs up is not a good reason to f
punish those who have to make decisions within
the critical area. I think it's disrespectful E
of the municipalities and it adds another layer

of planning commission and veto power to that f

which goes on inside of our towns. We have
known‘about the sewage problem for decades, and
I heard today it's going to take another five
years to fix it. I have a hard time believing
it's taken the County so long to address this
issue. The timing of this on the very day that
the commissioners in St. Michaels are
considering awarding growth aliocation, I find
problematic. I'm also going to read very
quickly from the annexation agreement which

Talbot County Council and Talbot County is a

g ey
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part of. "Members of the Council for Talbot
County hereby consent to the annexation in this
agreement and expressly approve the zoning
classification of the subdivision of the

annexed property under the zoning ordinance and |

T

subdivision regulation of St. Michaels as set
forth above and approve the concept of the

development encompassed in the annexation

agreement and full knowledge that the zoning :

classification allows land use substantially

d;fferentAfrom the use of the land specified if
the current duly adopted master plan of Talbot
County." In addition --

MR. DUNCAN: Excuse me, Mr. Fosteri Is
there a date on that agreement.

PHILIP KELLER: Yes, sir. I think it says

3/2/80.
MS. HARRINGTON: 1980.
MR. FOSTER: Is that during your time.

MS. HARRINGTON: Could you identify {

yourself.

|
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PHILIP KELLER: I'm Phil Keller, I live in |

St. Michaels.

MR. CARROLL: Do you know the date that
the critical areas commission -- the critical

areas legislation came on.

Y

PHILIP KELLER: Yes, I do. It was several
years later. But it doesn't invalidate a
contract. It also says, "sewer lines, mains
and trunks shall be installed, extended to each

lot in the subdivision section and connected to H

the Talbot County sanitary district sewer
system at owners expense." I believe the
County has an obligation, since this is all
about midland anyway, to live up to its
contractual agreement despite the fact that
that agreement may be a few decades old. Thank
you.

MR. FOSTER: Thank you, Mr. Keller. For
purposes of information, since I suppose there
will be misunderstandings, I met with Sherry

Thomas of St. Michaels and Commissioner Dinkle.
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How do these things get scheduled on the same

day. We actually had scheduled ours, they had

some procedural things happen during their

process that caused them to reschedule their

hearing. They have indicated to me, and I have

no reason to doubt, that they did not know that

our hearing was scheduled the same -- already

scheduled at the time they set theirs up. But

I do want to reassure you that the County

didn't intentionally set its hearing to

conflict with anything going on in St. Michaels

or anywhere else. And I accept their assurance

that they did not as well. It's just one of

those things that happened.

KATHY RADCLIFFE: Kathy Radcliffe,

commissioner of Oxford. Mr. Foster and County

Council. I gave you a copy of an article by

Kathy Daniels a little bit ago about planning

from the bottom up. We are just in the process

of working on a plan from the bottom up and we

will need some growth allocation.
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1 ‘the need for this -- this review, but I would

2 request that you would consider reviewing with
3 " municipalities rather than reviewing alone. So
4 when I look at this bill, it says a bill to

5 review, I would like to say who is reviewed,

6 with the County and the municipalities or

7 something to that effect so we could have a

8 part to play ihAthat. And I>don't understand

9 how it would work in the future for our plan
10 and how the -- how this growth allocation will
11 be divied out. Thank you.

12 MR. FOSTER: Commissioner.

13 MS. SPENCE: 195 acres is reserved for the
14 Town of Oxford. Do you at this point, I know
15 you can't speak for all the commissioners, do
16 you have a sense of what portion of that 195

17 Oxford might use in the future given the fact
18 that your geographic location and isolation and :
19 kind of where you set your boundaries.

20 KATHY RADCLIFFE: I think it would be fair
21 to say that we have a designated growth area.
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If we took the number of acres in the

designated growth area and the number of acres

that the town has already, and that's part of
our planning, we would be able to come up with
a number to give you. But I don't have it off
the top of my head.

MR. FOSTER: Thank you. Yes.

JIM FRANCOS: My name is Jim Francos, I
live in St. Michaels. And I'm not a lawyer so

I'm going to attempt to try to do this.

MR. FOSTER: Mr. Carroll will like .you
much better.

JIM FRANCOS: Thank you.

MR. CARROLL: You're off on the right
foot.

JIM FRANCOS: I believe that the challenge
for every board that's involved in this project

that seems to be focusing on midland, okay, has

an awesome responsibility. Because no matter
what step you take, somebody is going to be

upset. But I do believe precedence has some

s
SRR T 0 T+ B ARAR® i | S iyt o AR AR S Ll n? A S A T . et o1 | e i B MO b P

(bd%!dﬂﬂwiﬁgwﬁMglﬁa
(410) 268-6006 - (866) 337-6778




(.

Talbot County Council Meeting
Taken on December 16, 2003

10
11
12
13
14
15
16
17
18
19
20

21

importance. This board and your predecessors
voted to allow this, as I understand it, over
five years ago. And to change it today, once
again makes other people who want to work with
this County in any position, whether they are
developing property or anything else, have to
wondér how can you possibly plan for thé future
when commitments are made and then they are
changed. And the only thipg it could possibly
do, andAI certainly hope it wouldn't come to
this, is drag it out in another legal battle
between whatever parties there are. And the
only thing that happens in thaﬁ is that‘we have
people outside of area making decisions because
we can't sit down at a table with a developer
and with the towns to sit across a table and
work it out. Now, your boafd is very busy. I
have attended a great number of meetings in the
last six months. I don't believe I've seen any
one of you at any of those meetings in the last

six months. And that's not being critical,

v
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it's just exactly what I said. Everybody is so
busy, yet this vote that you take has the

responsibility at having both sides of this

argument understood so that your decision is

A s R

not influenced by any one party. I just hope

that you will take the time to either postpone
your decision, postpone your vote, make sure
you've garnished all the information involved,
and then make whatever vote you choose to make.
You can't vote on something unless you've got
all the facts and there can't just be one side
of the story. Tﬁat’s all I ask. Thank you.

(Reporter changed paper.)

MR. HIXON: President Foster, members of
the County Council, thank you for the
opportunity today. As I said earlier, I
represent all five of the commissioners of St.
Michaels and they are very sorry that they
couldn't be here today for this extremely
important issue. More than 50 percent of the

town of St. Michaels is located in the critical
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area. And that's what makes this issue so
important to this town of St. Michaels. If we
were in the middle of Kansas, it would be a
different issue. I respectfully suggest it is
even somewhat of a different issue for the town
of Easton because it's not so intensely
surrounded by water. This 1is a very important
issue, and at least all of the town has to go
on is the face of this bill. Looking at the
bill itself, it would appear that at the very

least the County Council is going to assume a

veto power over any development proposal or any

planning -- any development proposal that may
come forth in the town in the critical area.

To this point I respectfully suggest that there
has been no indication to the towns as to what
the problem is and the invitation to the towns
to get together collectively with the County
and work on solving this problem in a less
drastic way. I would suggest that this is an

extremely drastic way to withdraw all of the
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growth allocation from the towns and start over
again. It may well be if the towns can get

together we can come up with some sort of

e in LAy

formula that would please every one, or at

least please most of the people. But this way

in my judgment this affects a transfer of power
from the towns to the County. Each of the u
towns in this County have been autonomous up to
this point and they all have a different

character, different flavor, different goals,

different places to live. They appeal to

different people. Some of us would want to @

live in St. Michaels, others of us would not. i
The same is true with the other three towns in
this County. I suggest this is going to
hombgenize the towns in this County, it's going
to take away their important character and

flavor, their individuality. I suggest that

'it's going to be problematic as far as the

Maryland constitution and some state laws and

other laws are concerned. Judge North referred

e ——- e —
e e e e e T o e B e T T S AT P iy i T T & i 7 s MBS1 1o F TNV P e R s & Dot emime 40 BTy

Corbin &l Hook Reporting, Inc.
(410) 268-6006 - (866) 337-6778




Talbot County Council Meeting
Taken on December 16, 2003

10
1
12
13
14
15
16
17
18
19
20

21

e e e A SR 88 s D A e et o Aokt 4.

Page 125 |

to a state regulation. He apparently

s s T

interprets it one way, I interpret it another.
I suggest that there is a cooperative and ;

reasonable process in place right now and that

this bill will remove that process. Again, the

.

town of St. Michaels would like to cooperate
with the County as much as we can. We have
scheduled meetings right now the second and

fourth Tuesday of the month. Given advance

[y

notice, I'm sure the commissioners would be

happy to reschedule their meeting so they could
come to a joint meeting of the towns and County
and address what the real problem is and try to
work toward a real solution. Thank you very
much. I have a letter and documents I would
like to submit for the record and a copy for
each of you.

MR. FOSTER: Thank you. If you would give
that to Mr. Urbanczyk.

JOHN WOLFE: My name is John Wolfe, I'm a

resident of St. Michaels. We have a unique
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1 situation in Talbot County, the towns are not :
2 autonomous as they would presume. We have a 3
3 shared sewer responsibility, we have a shared
4 school system responsibility. I don't believe
5 the towns can operate unilaterally in matters %
6 of development like this and use of growth 3
7 allocation becomes primary. I think it's very 3
8 appropriate for the County and the towns to %
9 have a shared responsibility for that issues %
10 which certainly affect both of the E
11 municipalities and the County. I therefore %
12 . support the use of growth allocation in the %
13 manner which you're suggesting so that we do 3
i
14 have that combined discussion, we have a !
15 sharing of what are our responsibilities, we J
16 come to an agreement, the developer is a part
17 of that, you have a chance for negotiations so
18 that we can find a mutually agreeable situation
19 of which the Elm Street proposal outside of E
20 Easton is an excéllent example of where when ’
21 all the parties got involved a much better plan
Corbin o Hook, Reporting, Inc.
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came out. So I heartily support the 933.

MR. FOSTER: Thank you. Mr. Thompson.

DAVID THOMPSON: Thank you, Mr. President.
I am here today on behalf of the commissioners
of Oxford. You heard briefly from Kathy
Ratcliffe, and Paul Martin is here with her. I
had the opportunity --

MR. FOSTER: Mr. Campen is in the hall, so
I guess you got --

DAVID THOMPSON: And I was going to tell
you. I had the opportunity to speak with Sid
this morning. I attended the planning
commission meeting at which this bill was
considered. And the chairman, who probably has
the most hands-on experience in the County in
terms of the development of the Talbot County
critical area plan and the legislation that
resulted therefrom, Richard Hutcheson, made a
very cogent explanation of the existing law and
what it permits. And what he pointed out to

those in attendance is that the law in effect
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right now contemplates a dialogue with the
towns and with the towns planning commissions

‘and the County's planning commission on these

growth allocation issues. And he pointed out
that the reason that that had not been done to
date is because there had been no need to do
it. The use of growth allocation acreage had
been so minor up to this point that it wasn't
necessary. He pointed out, as you all now

know, that there is sufficient growth

allocation acreage available to accommodate the
needs of the town of Easton without the
enactment of this bill. It is probably

accurate that the town of Oxford has more

growth allocation acreage than its current
growth area suggests. The town of Oxford would ;
appreciate the opportunity for its planning
commission to do its job, that is planning,

with the County planning commission. And we
believe that the existing legislation is

appropriate, that this is an unnecessary step
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1 at this time. Unfortunately what this does 1is
2 it necessarily brings under the microscope the
3 legal relationships between the towns and the i
4 counties. And if the County legislates in a i
5 way that many believe violates state law or the !
6 state constitution, it necessitates the 5
7 litigation microscope to resolve that. And ‘
8 then we come up with unintended consequences
9 that none of us really wanted in the first
. 10 place. The current law does contemplate a ‘
{h 11 dialogue between the planning agencies within
12 the County. That dialogue should be given the
13 opportunity to work without wholesale amendment |
14 of the law, which I believe, like Mr. Hixon,
15 will cause other consequences and the :
16 unintended consequences that we all have to 5
17 deal with. Thank you for your time. %
18 MR. FOSTER: Mr. Thompson, are you i
19 suggesting that if this bill is defeated that ‘
20 Oxford would voluntarily relinquish some
. 21 portion of this growth allocation.
(. S —
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DAVID THOMPSON: I am suggesting that

Oxford would welcome the opportunity to have

3 its planning commission sit down with the

4 County planning commissISE'ZEE—SI;E;EEH}hst

5 that circumstance. But Oxford, like the town
6 of St. Michaels, and I'm sure the town of

7 Easton, would like to maintain the autonomy to
8 do its own planning within the town. Your

9 bill, for instance, says that it reaches into
10 the town and gives the County the authority to
s deal with property inside the towns. I suspect
17, that you will find that legally problematic as
13 we get down the road. You probably don't want
14 to go there. Certainly my municipal clients
15 don't want you to go there. Thank you.

16 MR. FOSTER: Repeat your name again since
17 it's a new bill.

18 BETH JONES: My name is Beth Jones and I
19 live at 9005 North St. Michaels Road right
20 outside of St. Michaels and right before Bay
21 Hundred. I'm speaking today as president of
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Bay Hundred Foundation, which is part of a

seven organization coalition to get the County
involved actually in decisions that affect us

all. There's a ground swell of support, as I

=

mentioned before, for this bill 933. In fact

just over the last week a hearty bunch of about
40 folks went out and collected 1,037
signatures and also stimulated, I believe, as
far as I know, 55 e-mails and at least two
letters in support of 933. So where is this
coming from. Well, I think we have learned a
lesson as we have watched the St. Michaels
commissioners and the St. Michaels planning
commission grapple with a mega development

proposal at the north end of town that would

affect us all and yet many of us who have

signed the petition do not have a voice at the
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table. And so we look to the County Council to

représent us in decisions that will affect us.
People have spoken about the sewer implication,

the traffic implications, the school
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implications, not just for this midland project
but for projects of this size throughout the

County. We have signers not only from the Bay

Hundred and Riverview Terrace and 86 designated

P Yo A a Py e e YA P ST TR o v re

St. Michaels residents and then another 70 some

who have St. Michaels post office boxes so

T

we're not quite sure yet where they live, but
we have people from down the Oxford peninsula
who have signed on and a large number of folks

from Easton. What we have been hearing is that

oy

indeed the way that the County Council has
worked with the Easton Town Council in.
resolving or at least in hearing and
considering and improving the Elm Street
development that's proposed for 33 and the
bypass is a model that we would like to
emulate. For the record I would like to give
you these petitions.

MR. FOSTER: Thank you. Yes, sir.

ROBY HURLEY: Thank you, Council, my name i
i

is Roby Hurley. 1I'm not a lawyer, I'm a lowly

=
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critical area planner with Maryland Department

of Planning. I am a resident but I would like

to speak to this issue as a small town guy.

MR. FOSTER: Are you representing the

department of planning.

ROBY HURLEY: I am not.

MR. FOSTER: Where do you live, sir?

ROBY HURLEY: Easton. Easton post office,
Talbot County. I've been a municipal planner
for 13 years with the department of planhing.
I've worked from Port Deposit to Princess Ann.
I currently serve 12 towns on the Mid-shore.
Three of those towns are in Talbot County. I
would like to give you my thoughts on this bill
from the perspective of that municipal
Government -- municipal planning. Specifically
inconsistency with state regulations or
guidance, number one, critical area. The
numbers stillrare misleading even with some of
the corrections that are done today. The

critical area law, section 8-1809G-4, in
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reference to growth allocation, only requires a §
statement quantifying growth allocation used
and remaining, not a wholesale taking of B
municipal growth allocation. I would also like

to point out some of the interjurisdictional

cooperation that has taken place between the
County»and myself representing the three towns.
And I refer to a March 2S9th letter from Dan
Cowee to the towns. March 29th, 2000. Once

combined, County and town growth allocation

usage reaches a specific level, the County may
request an additional quantity of acreage that
can be used for conservation from RCA. At that
time the County may make additional -- may make
acreage available for the towns. As Judge
North pointed out, there is also reference in
the law to interjurisdictional coordination and
specifically mandates that for the towns. As
the -- your ordinance is currently written,
there is coordination existing. And the way it

is -- your ordinance is proposed or this 933
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basically runs silent or makes the whole -
ordinance silent and leaves a hole on that
process of growth allocation. There;s also ﬁ

conflicts with the '92 planning act and general

planning principals. The '92 planning act

vision states in rural areas growth is directed
to existing population centers. There's also a
vision saying -- requiring mechanisms --
regulatory mechanisms are stream“lined. If you §
take all those strikeouts as you have listed in %
933, it then becomes silent. Thank you. %
MR. FOSTER: Thank you. I assume that's ﬁ
|

everybody. Anybody who was cut off on the

first round, want to extend their remarks.

Mr. Goetze, I indicated earlier anybody who

wants to speak, you need to come forward. If
there's anybody who wants to speak after him
for the first time, please come up and take the
chair.

AL GOETZE: I will be very brief. I am Al

Goetze and my address is St. Michaels,

e — —
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Maryland. I'd like to speak along the lines of
approval of this bill. The scenario I would
like the Council to think about and remember is
this, a group of town citizens from St.

Michaels elected to office, charged with the
;

doing the right thing, they -- accordingly to E

the law and reference the regulations in doing
that, and then after saying no to the proposal,
which they did, going to court to challenge --

to be challenged about their no and winning.

This is the record, is it not. This is what
did happen. They-were not in favor initially
of this development. Then after agonizing over
the legal cost for winning, the justifiable
prohibitions, mostly of great concern for the
decline or trashing of the Miles River industry
asset, they caved in to the single purpose
profit driven developer land grab. As you all
know, I've been involved for a iong time in
Talbot County, particularly relative to what is

happening to Talbot rivers, all of them,
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including the Miles. In terms of the
commission, rightfully in terms of their
defense, they agreed over a three year period
to study the waters off of St. Michaels for
three years. And the University of Maryland
Horn Point laboratory, I think the best
authority anyone could ever find, and I was
involved as well and assisted in the
presentation. And we reported back after three
years of study and the final line was that
dissolved oxygen in that river today is not
capable of sustaining marine life. And also I
think when we talk about whether it's marine
life or anything that relates to the
opportunity for the citizens of this County to
make a living, this very definitely relates to
the question of whether or not the watermen and f
the fishing industry can have a product and a
possibility of succeeding. Again, I would very j
much be in support of the bill.

MR. FOSTER: Thank you, Mr. Goetze.
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ARNOLD SMITH: This is the first time
around.’

MR. FOSTER: Yes.

ARNOLD SMITH: Thank you for the
opportunity to appear before you. My name 1is
Arnold Smith and I'm a resident of St.
Michaels. And until the end of this month I

will continue to serve as a member of the

planning commission. And my voice was the

déggZiézhg voice in the planning commission's

recent approval of a growth allocation for the
midland folks. And because it very much
impacts, affects your legislative piece here,
speak primarily to the midland proposal. It
was a bad idea when it was proffered, it was
dreadfully out of sync with the realities of
life in St. Michaels. It was virtually on all
four's inconsistent with the comprehensive plan
and had some glaring deficiencies in terms of
the critical areas program. That was six years

ago when this war began. And after waiting for
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six years and waiting for improvement, waiting
for something else to happen, and having gone
through nine successive victories in terms of

the town being upheld in rejecting the

application, along comes the latest proposal

o= ey s vy v

which has been ramrodded through and the one in

which I just referenced I was the minority

ter—rersrcam s

voice. Suffice it to say, the clear

evidentiary requirement of having the best

example ofba critical area -- of a growth
allocation award has never met the test in St.
Michaels. What has ‘been provided has been
minimal on all scores, from the 300-foot buffer
which they do not provide, instead going with
the legal limit of 100 feet instead of the

300 feet, to all the problems associated with
such incredible density, traffic, air
pollution, water pollution, the septic
situation. All of which were never fully given
extra pluses. Thus what they supplied was the

minimum instead of giving the maximum. And
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this situation continues today. Very little
has been accomplished over these six years
except the same glaring problems which face us
every day in St. Michaels, still are on the
table. I had hoped that we would have had a
better presentation from midland, but instead
we got a minimal presentation. Thank you for
your opportunity.

MR. FOSTER: Are you for or against the
bill.
ARNOLD SMITH: I'm for your 933.

MR. FOSTER: Okay. Thank you. No other

new speakers. Mr. Hixon, you wanted to extend

your remarks.

MR. HIXON: Yes, sir. Thank you. I did
want to make a few more‘points. I think land
use planning, comprehensive plans, zoning
ordinances, all of which the town has in place
and has had in place for many decades, all of a
sudden I don't know what 933 is going to do to

them, but I think they're going to go

e — cre—
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substantiali; off the board. I don't know how
the plan is going to plan for the future unless E
there's going to be a joint town and County ”:

comprehensive plan for the town. I just don't

T v vy

how this is going to work. You may have

something in your mind and there may be some
other bills to come after this, at least on the
face of it, and that's all the town has to go
by. On the face of it I just can't unde;stand
how this is going to work. 1In case there's any

doubt, the town is against this bill and would

< f
ask that you postpone this and let*;;—;IINEEf‘\>‘

.together and rethink it. In the letter that

-

I've given you, and it's not my letter, it's a

!

!

|
letter signed by President Snyder, the town ;
f

. . , i
commissioners, we have referenced and give you 1
copies of a 1976 contract between the town and §
the Talbot County number two sewer district, }
which was in existence at that time, which I

believe you have assumed. And the 1980

annexation agreement that was referenced

N
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1 eérlier by other speakers. I simply ask that
2 you look at them and give them consideration as
3 to what impact they may have on the County,
4 before we get into a can of worms that is just :
5 going to be worse than what it is. The town i
6 has been considering -- so much of this seems 4
7 _ to be about midlands. The town has been H
H
8 considering proposals from midlands since 1998.
9 So when people say this is being ramrodded ﬁ
101 through to begin with, nothing is through the : |
11 town of St. Michaels yet. We are going through .
12 with the hearing processes. We have considered j
13 now four different plans and we have rejected
14 | three of them. Being ramrodded through must
15 mean that on the current plan it began being
16 considered with public hearings that started by

17 the planning commission on September the 24th

18 of this yeai. And there were -- the public
19 hearing started on that date and there were
20 four nights of public hearing that ended on
21 November the 6th. And there were two more
®
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1 nights of debate and decision making by the g
2 planning commission. The town commissioners F
3 started their public hearing today. So nothing |
4 '~ is being ramrodded through. Issues of the E
5 state road alluded to in gﬂé other hearing have
6 been considered. The planning commissions
7 ' recomméndation is 54 pages long containing at
8 least, to my memory, 18 conditions, one of
9 which is no building permit gets issued, no
10 earth gets turned until the County has given
11 written assurance to the developer that it will
12 get sewer. And that written assurance is then
13 given to the town.
14 MR. FOSTER: Mr. Hixon, if this thing were
15 postponed for a week or a month or a year or
16 whatever, what is it that the town would say to
17 us that they haven't already said to us. They
18 don't support the bill, and I understand their
19 reasons for not supporting the bill, but I mean
20 what new argument would they make, can you
21 proffer it.
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MR. HIXON: I would say let's find a
better way. Let's look at the growth B
allocation that we have. If the concern is the E

town or towns would tie up the growth

allocation so that the County could never reach
the threshold to get into the second'tier,
let's talk about that. Let's see what each
town has to have and what each town can give
up. Let's see about putting it into a pool

that can be drawn upon. If getting down to the

threshold to get to the second tier is the

issue, I'm sure --

MR. FOSTER: I don't think that is the
issue. I think the question is whether the
County wants to take this back or doesn't want
to take it back.

MR. HIXON: That may be. I think that 1is
problematic. And I'm not trying to be -- I'm
not trying to be threatening here, I'm trying
to be conciliatory. The town would like to

find a way where we can work together.

e ey e .
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1 ' MR. FOSTER: But you can't proffer any ! ’
2 particular-thing. §
3 MR. HIXON: I can not proffer anything. E
4 MS. HARRINGTON: I would just like to add. g
5 After listening to a number of legal i
6 presentations and being married to a lawyer, I
7 have legal presentations made at home as well.
8 MR. DUNCAN: But you ovefrule him, don't
9 you.
10 MS. HARRINGTON: Well, we work things out.
1i I believe that this bill, I don't quite
Jurg. and

12 understand the human cry. I believe that this
13 bill basically insures that the towns and the
14 County will sit down and work together.
15 Something that, try as we might, has not always
16 happened in the past. I think that that 1is
17 plain and simple what this is going to do. And §
18 I'm surprised that all of you gentlemen are so
19 worried about the fact that -- when all that we
20 propose to do is to make it possible, to make
21 it definitely pbssible, that the towns and the
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County will sit down and talk about this
precious commodity of growth allocation before
it slips away.

MR. HIXON: And like the planning -- I
believe that mechanism is in the Talbot County
code as we speak.

MS. HARRINGTON: Thank you; Mr. Hixon.

MR. FOSTER: Thank you very much. And
that concludes everybody's extension -- one
more.

AUDIENCE: I would like to just echo
Mr. Hixon's comments about the éomprehensive
plan and offer my assistance. I have written
quite a few growth allocation ordinances in
coordination with Queen Anne's County, with
Dorchester County for their towns, and I offer
my assistance toward that so that we do not end
up with just an empty ordinance. Thank you.

MR. DUNCAN: Mr. Foster, I'd like --

MR. FOSTER: Wait a minute. 1Is there any

other public comment. Okay. The public

—————
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hearing is closed. Mr. Duncan.

MR. DUNCAN: Yes, there were several
interesting comments made during the
presentation, both for and against, and some
sort of wetted my appetite to find out who's
write and who's wrong. And I would suggest
that maybe our County attorney could research
that and provide the necessary information.

And one -- Judge North presented the fact that
we would definitely be in violation of COMAR if
we didn't pass this legislation. And then
there was other testimony that, no, he read the
law wrong. And that's a great interest to me,
one, who's right and who's wrong. And the
second thing is if in fact we do violate COMAR,
what sanctions can be imposed to the County if
we violate COMAR. The next thing I think is
very interesting, and I don't know the answer,
I'm not a lawyer, but in 1976 we're dealing

with two documents, contractual documents, 1976

to 1980. Critical law legislation wasn't
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1 passed until '86. f
2 MS. VERDERY: '89. k
3 MR. DUNCAN: '89. Thank you. So this 1is

4 a number of years after the fact. Is there a :
5 statute of limitations on contractual

6 agreements when things completely change. I E
7 mean the way of doing business in '76 and

8 '80 was entirely different as it is now in .%
9‘ 1989, and how can we as a Government body sign §
10 a contractual agreement to permit something to

(;; 1i -happen when all the rules through the state

12 agency, not from the local agency, the state

13 agency changed the rules as far as the

14 development process is concerned. And so my

15 question is, I guess, one, is there a statute

16 of limitations, and, two, i1f so, what is the

17 o timeframe. And the second gquestion would be,

18 when there's agreements made and there 1is state
19 legislation that comes down that more or less
20 changes the tenants of the whole agreement, so
21 to speak, where do we stand.
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MR. FOSTER: Mr. Duncan, I think what
you're talking about is soliciting legal

advice. I don't think this is probably the

e s

appropriate place to do that. I think we will l
have our meeting with our attorney about -- 1I :

think what you're basically addressing is the

enforceability of that agreeﬁent in this
situation. And I think we need to take our
legal advice in executive session first before
we make a determination.

MR. DUNCAN: I agree. But those questions
were put on the table, Mr. Foster, by the
public hearing, and I think any legal advice we
get obviously -- we're going to vote on this
issue, and I think that the public along
with -- is entitled to know afe these in
fact -- is this true, is the law true, is it
not true, is the contractual arrangement true
or not true.

MR. FOSTER: Unfortunately all the lawyers

in the room can tell you it's not that simple.
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People have different interpretations of the
same statute or the same regulation, and that's
why I think the law allows us to take legal

advice and gripe it because there may be many

different ways you can go and many different

consequences to each of those ways. And in
order to formulate a strategy, it's difficult
to do that in this context. In any event, the
matter before us is bill 933. Aﬁd what

Council -- members of the Council want to make
comment on this bill. I darn't try to set it
for a vote because somebody may make a motion,
so I will wait to hear your pleasure on when we
should vote on this. Mr. Carroll, it's your
pill, do you want to start.

MR. CARROLL: T have no comment to make at

this time. I would like to have a session with H

Mr. Pullen and I would hope when we reschedule
it for a vote there's an opportunity to make

comments.

MR. FOSTER: So there's no desire on your

- [~y
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part to schedule this today. | i

MR. CARROLL: I think we should go ahead
and schedule it.

MR. FOSTER: I'm sorry, to vote today.

MR. CARROLL: No, not vote.

MR. FOSTER: Hearing that, I will schedule
this for a vote on the 23rd of December at
the appropriate hour. And we will have an
executive session today and perhaps others with
Mr. Pullen regarding the questions Mr. Duncan
and other members of the audience have raised.
Thank you very much for coming in. We will
stand in recess for five minutes to allow the
reporter to recéver use of his fingers.

(Short break was taken.)

MR. FOSTER: Thank you. We will assume
the meeting and move to eligible.for vote.
There are with some of these bills amendments.
Mr. Pullen has indicated that he's prepared to
explain each amendment. Wé have already voted

on all of the amendments so far and found them
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SECRETARY: Ms. Hafrington.

MS. HARRINGTON: Aye.

SECRETARY: Ms. Spence.

MS. SPENCE: Aye.

SECRETARY: Mr. Carroll.

MR. CARROLL: Aye.

MR. FOSTER: There being four votes in the
affirmative and one in the negative, bill 933
is enacted and will take effect as provided
therein. Okay. We will move now to the County }
Manager's report. Mr. Urbanczyk, assistant

County manager.

MR. URBANCZYK: Thank you, Mr. President.

- We are requesting approval to appoint John C.

North, II, to the County planning commission
for a five year-term.

MR. FOSTER: Is there a motion.

MR. DUNCAN: .So moved.

MR. FOSTER: Second?

MS. HARRINGTON: Second.

MR. FOSTER: Moved by Mr. Duncan, second

pm—— — e

Corbin T HooR Reporting, Inc.
(410) 268-6006 - (866) 337-6778




Talbot County Council Meeting
Taken on December 23, 2003

10

12

13

14

15

16

17

18

19

20

21

QQ¢39;

‘to create. We will for a short term good,

because I think frankly the passing of this
bill will result in a short term good in terms
of upholding Midlands to a higher standard than
maybe it's being held to now. ‘Achieve, I
think, a long term loss in terms of public
policy and in terms of our relationships with
our subdivisions. And so while I would like to
vote for this bill, while most of my friends
who I looked at the'nameslof people who signed,
people I just so respect, I just don't think
this is the right way to do it. And I can't go
along with it. But doesn't sound like that
will matter too much in the final analysis.
Any other comments anybody would like to make.
Okay. The clerk will take the call and the
question is approval of bill 933.

SECRETARY: Mr. Foster.

MR. FOSTER: No.

SECRETARY: Mr. Duncan.

MR. DUNCAN: Yes.
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establish a relationship of trust with a
subdivision, we grant subdivision control, and

then we take it back. Are we not creating a

(TIPFE s e

potential mentality of use it or lose it any

time the County conveys something to a

TNt~ S e gt o A gy

subdivision. And doesn't that go well beyond
Midlands, which I am not impressed with I can
assure you. And I agree with everything

Mr. Duncan said about it, but this is not a
Midlands bill. This is a bill for retaking
growth allocation. And while it is correct
that there's a requirement for review from time
to time, it is incorrect to suggest that the
review requires you to take back what you've
given. There are many analogies that have been
made to allowances, and what would your child
learn if you géve them so much a week allowance
and at the end of the week took back what they
hadn't spent. I think they would learn to
spend it as quick as they good. ~And 1is that

the mentality, is that the situation you want
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and to be responsible for. I don't think that
was probably a very goéd way éf doing it. I
think that was a kind of a Pontius Pilate sort
of thing, we'll wash our hands of it, and if
anything goes wrong in any of those towns, they
won't be able to blame us because we're not the
ones that made the decision. This bill really
is about power and it's about control. And I
guess I'm reacting against this nonsense of a
partnership. It isn't a partnership when you
grant somebody authority to do something and
then you take it back from them. It is a
retaking. Reallocation is to.retake, and I
guess as revenue enhancement is to tax
increase. I mean it's just another way of
saying the same thing, maybe a prettier way of
saying the same thing. What moved me in the
letter from St. Michaels, and I'm not sure
what, you know, their priorities are, but what
moves me in this is the argument of what kind

of situation are we setting up here when we
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you see the arguments on either side, you
consider reacting for them, you tend to be
reacting against them. We received a lengthy
letter from the Town of St. Michaels. There
were some good points in the letter but there
were also many things in that letter which
pushed me the other way actually. This is not
a usurping of town zoning, because the state
doesn't grant the towns the authority to give
out growth allocation. Some counties have
given 1t to towns and some counties have not.
Some counties do hybrid situations. Talbot
County, for reasons which I'm sure must have
seemed appropriate to whoever did it at the
time, apparently according to what the -- the
way it's been explained to me by the planning
officer at the time, just said, come on in and
we will give you whatever you ask for, and you
can take your chunk and Easton wanted so many
and St. Michaels wanted so many and Oxford and

they took them. And that was theirs to keep
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it's review and reallocate. Doesn't mean we're
goihg to keep it. Reallocate I think has a
very positive meaning. It means that we're
wbrking with the municipalities. That indeed
can happen. And, again, I think I touched
earlier, I'm really concerned about
environmental issues and I know that there's a
lot of folks in the town are concerned about it
and I know there's a lot of folks, even the
development folks are concerned about it. But
the bottom line is if we all work together
we can accomplish something that will make our
County a better place to live in. So that's
where I'm at. Thank you, Mr. Foster.

MR. FOSTER: I would really like to vote
for this bill.

MR. DUNCAN: Well, do it.

MR. FOSTER: It's interesting. But I'm
not going to. And I'll tell you why. I guess
maybe every once in a while you get struck with

this desire for intellectual honesty. And as
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are many roads that come in and out'of Easton.
The road system can accommodate Easton, even
though in some areas it's very crowded and very
congested at times. However, make no mistake
about it, in St. Michaels there's only one road }
in, one way in. And that issue has to be
addressed, I think, in some fashion. There's
plans on the books for a bypass. Whether that
will come to pass, éne never knows, but that's
not there now as we well know. And for those
reasons I'm quite sure there will be some sort
of development there, but what type I don't
know at this point. And I can assure the town,
as we did in Elm Street or any other
development process, we will work with them to
accommodate not only their needs but needs of
the County as a whole and try to get something
that can work environmentally and physically as
far as the number of homes are concerned. So
basically I think that the issue of growth

allocation is not a taking. As the bill says,

et e e e o, i e, et
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preVidusly. I have another way to go; another
road to take, so to speak. I think this growth %
is even more important than what Elm Street
really is. If you look at Elm Street, they
have water and sewer. Easton promised them
water and sewer, it was available to them,
wasn't a problem, they were upgrading the plant
in three or four years, and it will be able to
accommodate any development that Elm Street
will create. However, St. Michaels is of
course a different color. We all know the
facts aren't in on St. Michaels and the
infrastructure as far as the sewer is
concerﬁed, the allocation issues out there, how f
many allocations are available. So those

questions have not been answered. Depends on

who you listen to and whose side you're on

whether or not they're answered or not.
There's another issue here, the Elm Street
issue in the Town of Easton. They have many

roads that leave to roam, so to speak. There

e Corbin & Hook Reporting, Inc.
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1 | care of other growth opportunities. I believe
2 that the critical areas legislation affects
3 many in Talbot County, beyond those people that
4 live within the towns. And they have,
5 if you will, the same rights that the town
6 people have to share in the use and protection
T of that growth allocation. And it seems to me
8 that our job as a County Government is to see
9 that those allocations are made fairly and
10 equally amongst the communities. So I think
11 it's necessary for us to do this and I would
12 like to at least make the town people feel that
13 it's not the intent of the Council to manage
14 the. process but to be fairly a partner as we go
15 forward in protecting the waters, protecting
16 habitat, and also allowing for some sensible
17 growth. Thank you.
.18 ‘ MR. FOSTER: Do you want to go. Want the
19 last word.
20 MR. DUNCAN: Not necessary. I share my
21 concerns with my colleagues who have spoken
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the outcome of the Elm Street project. We have
had that experience, it worked quite well, and
I have no reason to believe that it can't work
well in the future.

MR. FOSTER: Mr. Carroll.

MR. CARROLL: Yes, I very much agree with
the comments by the two previous Council
.members, and particularly what Ms. Spence just
said. I think our record in working with
Easton is pretty good. And I think that that's
the way the County and the towns should work
together. Additionally there's some simple,
really, bookkeeping problems.thét if we don't
do this that the -- we can never get to our
second batch, the other half of the growth.
allocation, unless we do some reallocation.
Reallocation was called for under éur current
legislation, and it has never been done. Plus
the County, after the recent Elm Street or
Easton allocation, is left with some 160 acres.

And I think we're not in a position to take
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us I think at one point or another, met with

oy

the developer after the town had sort of gone
through their procesé, put out on the table
concerns we had. I had many conversations with §
commissioners in the Town of Easton and we came :
to some agreement. We have joint hearings, we
have a process that this -- not this Council,

the prior Council, established to review

jointly growth allocation requests between the
towns and the County. We have used it two or

three times already with the Town of Easton

‘because they are all out of growth allocation.

So I hope that the commissioners will be
reassured that this is not a land grab, this 1is
not a money grab, this is not a power grab,

this is simply an opportunity for the County
Council, who represents a large number of

people that will be affected by whatever growth ‘
happens in St. Michaels, for those people‘td
have some representation and some input. And I

think I feel so positive about this because of

T iy s pori et et =,
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there's been some concern on the part of the
commissioners in St. Michaels that there's not
a process whereby the town can review with the
County some of these issues concerning growth
allocation, whether to award it or not, and the
town would lose their growth allocation, all
the eggs would be in the County's basket. I
keep returning to the example of the Elm Street
project, which just was approved, growth
allocation was approved last week I believe.
And the history of that -- let's go back one
further step, and that was when that proposal
first came forwara, the Town Council, prior to
the County, didn't -- wasn't in favor of that
projeét and it didn't happen, it was off the
table. People went back to work with the
developers, worked hand in hand. The town
negotiated in good féith with the developers,
got everything I think they wanted. A number
of conditions were placed on that growth

allocation approval. Representatives, all of
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create a standard of living that will enable :
young families will to work and grow here.

Turf wars have no place in this equation. What

is good for the towns must be good for the

et Frop s e o s

County, and vice versa. Fear has no place
here. We must try tQ put ourselves in each
others shoes and work for the common good.

Bill 933 has angered some who have their own
reasons for that. You can never please
everyone, and I realize that, so we must listen
to all views and be informed of the facts and

then make a decision. By a wvast majority,

(7% VD e vew T rR X et P o T T e e i S e

constiﬁuents in the County and from some towns
haveuindicated their support, for being included
or having a seat at the table on matters that
affect us all. I see great merit in this, and
so I will cast my vote today for bill 933.
Thank you, Mr. President.

MR. FOSTER: Thank you, Mrs. Harrington.
Other comments.

MS. SPENCE: Just make one. I know
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1 bill is now before you in its amended form for é
2 discussion. é
3 MS. HARRINGTON: Mr. President, I would é
4 like to make some comments about bill 933. ;
i
5 What we have before us today is another
6 critical areas matter that has had none of its
7 compulsory reviews for 14 years. In those 14
g8 years, Talbot County has gone from being a
9 low-key waterman's and agricultural community
) 10 | to a highly sought after de&elopers dream.
.,.,.) 11 Neither the County nor municipal Governments .
12 have had a more urgent need to work
13 céoperatively on a long term vision than now.
14 Open land, farm and fowl, clear waters healthy
15 with fish and grasses have quickly become a
16 thing of the past. Ponderous decisions must be §
17 : jointly made now that will affect the quality
18 of life for yours and my children and their
19 children. We must strengthen and diversify our
20 economic base. We must raise the bar for our
21 children's public educatioﬁ. We must help
\ ®
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MR. FOSTER: It's important for Government
to be grammatically correct.

MR. PULLEN: I agree, Mr. Foster.

MR. FOSTER: Any comments on this
amendment. Hearing none, thé question is on
the approval of the amendment. The clerk will
take the call.

SECRETARY: Mr. Foster.

MR. FOSTER: Aye.

SECRETARY: Mr. Duncan.

‘MR. DUNCAN: Aye.

SECRETARY: Ms. Harrington.

MS. HARRINGTON: Aye.

SECRETARY: Ms. Spence.

MS. SPENCE: Aye.

SECRETARY: Mr. Carroll.

MR. CARROLL: Aye.

MR. FOSTER: That's it for the amendments
then, right?

MR. PULLEN: That's correct, Mr. Foster.

MR. FOSTER: Members of the Council, the
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The clerk will take the call.

SECRETARY: Mr. Foster.

MR. FOSTER: Aye.

SECRETARY: Mr. Duncan.

MR. DUNCAN: Aye.

SECRETARY: Ms. Harrington.

MS. HARRINGTON: Aye.

SECRETARY: Ms. Spence.

MS. SPENCE: Aye.

SECRETARY: Mr. Carroll.

MR. CARROLL: Aye.

MR.. PULLEN: Mr. Foster, the final
amendment was a grammatical change on page
seven of the bill, which simply inserted the
words "which has been" in paragraph --

MS. HARRINGTON: Two.

MR. PULLEN: Section two, paragraph one
A-3. And it's a grammatical change only. I
don't believe it has any effect on the meaning
of the -- of that particular section. It just

simply clarifies the language.
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the growth allocation in resource conservation '
areas has been withheld until the County
allocates 90 percent of the first half of that
growth allocation. It goes on to further
explain that initially the towns were given
various amounts of growth allocation. And it
explains the usage of the growth allbcation by
the counties, by the County and by the various
towns. It sets forth the amounts that each of
the towns have remaining and that the County

has remaining. And generally explains the

interrelationship of the County ordinance with

the state critical areas law.

MR. FOSTER: Okay. Any comment.
Mr. Carroll.

MR. CARROLL: It just seemed to me that
these were put in in an attempt to clarify the
background and history of it to tie this
proposed legislation.

MR. FOSTER: Any other comments. Okay.

The question is the approval of the amendment.
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MS. SPENCE: Aye.

SECRETARY: Mr. Carroll.

MR. CARROLL: Aye.

MR. FOSTER: Okay. - Next amendment.

MR. PULLEN: Mr; Foster, the next
amendment is to strike the last three
paragraphs in the whereas clauses, which set
out the reasons fof the adoption of the bill,
and to substitute 11 paragraphs which we read
at the last hearing. The 11 paragraphs restate
reasons for the adoption of the bill. The
Council has introduced them, they have been
voted to be non—substaﬁﬁive.

MR. FOSTER: Does anyone wish to explain
just generally what the purpose of this change
is, what will be different about the whereas's.

MR. PULLEN: Mr. Foster, generally this
;hange explains the proéess by which the
acreage was calculated initially. It explains
the process by which the acreage is allocated.

It explains the process by which 50 percent of
Corbin & Hook Reporting, Inc.
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be to change the reference to the local zoning
ordinance, 190-109D, and substitute the

reference to the four-year review requirement

under state law for critical area commission

review and update.

MR. FOSTER: Okay. Might as well ask you
a blanket, we voted on all these amendments as
to whether they're substantive or
non-substantive.

MR. PULLEN: That's correct.

MR. FOSTER: The question.then is whether
we wish to make this amendment. Is there any
discussion about it. No discussion. Clerk
will take the call.

SECRETARY: Mr. Foster.

MR. FOSTER: Aye.

SECRETARY: Mr. Duncan.

MR. DUNCAN: Aye.

SECRETARY: Ms. Harrington.

MS. HARRINGTON: Aye.

SECRETARY: Ms. Spence.
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the amendment -- if the amendment passes, then
that would be.part of it. But at this moment
it's only a proposed amendment to the bill.

MS. SPENCE: Okay.

MR.- FOSTER: But it's helpful that you've
read that so we -- I hope everybody listened,
we don't have to read it again. Are there any
new amendments to the biil or its title.
Somebody was telling me something about one.

MR. PULLEN: I don't believe there are,

Mr. Foster.

MR. FOSTER: Anybody. Okay. I think then

we will move to the amendments, and might as
well take them up in the order they were
introduced. Does the clerk have that.
SECRETARY: No, I do --
MR. FOSTER: County attorney.

MR. PULLEN: Mr. Foster, I can review the

amendments in the order in which they appear in :

the bill. First is the title Ms. Spence just

read, which the intent of that amendment would

e o > o oy
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growth allocation allocated among the towns for |

rezoning in compliance with the requirements of

chapter 190, Talbot County code, zoning section

190-109D-11.

4 St g et e e

MR. FOSTER: Okay. We have pending, I
‘ |
think, Mr. Pullen, a number of amendments that

have already been introduced. !

MR. PULLEN: That's correct, Mr. Foster.

MR. FOSTER: Are there any new amendments
to the bill or to its title.

MS. SPENCE: My understanding is we struck
out part of the title that has just been read
and the title should read as follows: "a bill
to review and reallocéte the number of
preserved acres of growth allocation allocated
among the towns for rezoning to comply with the
Chesapeake Bay critical area commission
four-year review requi;ement."

MR. FOSTER: No, I think the clerk was
correct in reading the title as she did,

because that's a proposed amendment. And if

Corbin e Hook Reporting, Inc.
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you're making a good point. Of course
introduction is legislation is not a corporate
act, it's the act of individual members, and if
any member of the Council decides they have
reached a point where they would like it to go
forward, even 1f the other members are not at
that point, it would still be introduced and
public hearing --

MR. CARROLL: I was offering my comments,
Mr. Foster, in an attempt to help the process,
not to hinder the process. But what I felt
needed to take place. Thank you.

MR. FOSTER: Great.

RAY CLARKE: Did you need any more
information on this?

MR. FOSTER: ©Not until next time, which is
January 6th, I guess. Okay. Move to third
reader on bill 933. Clerk will read 933's

title.

SECRETARY: Bill No. 933, a bill to review [

and reallocate the number of reserved acres of

>
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BONNIE KASTEN: Speak up please so people can hear you.

DAN COWEE: You're dealing with two separate issues. The first one is growth allocation

~and the growth allocation I’ve read your information on it, I’ve read our information on it,

and everything that I’ve seen so far points a finger to the fact that your comprehensive plan,
the County’s comprehensive plan, our County zoning ordinance and your zoning ordinance
all basically dictate that that’s an area for future growth, and that’s the process that we go
through every five to ten years. We go through, we review our comprehensive plans, we
locate those areas outside Town boundaries, inside Town boundaries, for future growth. I, '
I think that’s a given. I think you know that’s a given. That everything that we read says
that’s an area to be further developed in one fashion or another. In 19, I, I believe it was 81,
there was a zoning change and an annexation for that property and I, I think that you

responded to that a minute ago.

GENE HAMILTON: Yeah.

DAN COWEE: At that time I'm sure that there was some controversy within the
community over whether that should be annéxed or whether it shouldn’t be annexed, and I'm
sure there was a controversy over the type of development that occurred on it probably. I,
I don’t know, I was not here at that time but I, I assume that that big of a piece of property
being annexed into the Town was controversial. At that time, and you are correct there was
an R1 designation applied to that property and if John Doe walked in here today and said "1
would like to develop that per the current requirements,” you would look at those current
requirements under R1. You would also have to look at the overlay zone as Judge North has
just discussed, and see whether or not to apply that for an area of future growth. Well the
first thing you’re going to do is you're going to look at your comprehensive plan. What does
that say. It séys "future growth." You’re going to look at the County’s. What does that say.
It says "future growth." You're going to look at the County's plan and see that it has been
approved by the by the Critical Area Commission and it indicates that growth allocation
should be applied to that property at some point in the future. Now when that, when that
point is in the future, that’s up to you all. I think the second issue -- that’s enough on the first

JUSMITHWIDLAND\DEVELOP\NOVSTAPE. TXTWORTH.TES
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supplanted by, by verbiage. No, I think you have to ‘have to realize your overall
responsibility is to apply regulations appropriately and intelligently and I, I, see the dilemma

that you are suggesting here. My response to it is that no one anticipated at the time this |
language was put into effect that there would be a proposal to increase the size of St.

Michaels by sixty percent on this location.
BONNIE KASTENS: Butit’s been zoned R1 for twenty some years.

GENE HAMILTON: That's the same density as these people are looking for. I, I don’t get
it.

JOHN NORTH: I, Iunderstand it’s zone R1, but you should also understand that the people
in the State of Maryland through the legislature has imposed critical areas standard on top

of it and those standards take precedence.

GENE HAMILTON: ], I don’t understand that.

BONNIE KASTEN: I'd like to hear from the Planning Officer as well on some of these
issues we’ve been addressing them to you, Judge North, and I appreciate your comments and

I, I would also like to hear the Planning Commission on it as well.
JOHN NORTH: Yes and you should hear from Ren Serey who’s the nuts and bolts man

as well as, as me.

BONNIE KASTEN: Okay, thank you very much.

JOHN NORTH: Not at all.

DAN COWEE: I, I think you're dealing with two separate issues. The first one is growth

allocation.

JUSMITHMIDLAND\DEVELOPNOVSTAPE TXTWNORTH.TES
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RICK MEGAHAN: But is it not designated that way because of what was built on it not
that there’s anything unique about that piece of land other than the fact that there was nothing

built on 1t?

JOHN NORTH: Oh that’s entirely right. You see when Critical Areas came into effect,
every county and municipality was required to map their critical area, that is all land within
a 1,000 feet of the Bay and its tributaries, and they had to do that mapping upon the basis of
what the then current situation was, and the then current situation said that this was

agricultural use and that it was properly mapped as resource conservation. Times change and*

that’s why the mechanism of growth allocation was, was initiated in the first place, to take

into account changing times and changing circumstances.

JAMES BURNS: I have another question to follow up on that a little bit. We have a spot
in our Critical Area Program that says St. Michaels has determined there are several growth
areas in which it will request growth allocation in order to permit development of the
underlying density and this is one of those places and it’s in the critical area. How do we
square since we have that in our approved Critical Area Program so St. Michaels is going to
do this if we meet all these environmental requirements, how do we square with say what our

Program says we are going to do this, but really we’re not?
JOHN NORTH: Well, you're going to do it in your best judgment. It doesn’t [interrupted].

JAMES BURNS: finaudiletmeords) it doesn’t say that in here [interrupted].

JOHN NORTH: Well, that’s that’s [interrupted].

[AUDIENCE LAUGHTER]
JOHN NORTH: You're truly, you’re not suggesting that your best judgment is to be

8 JUSMITHWMIDLAND\DEVELOPMNOYSTAPE. TXT\NORTH.TES
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~ and other things but that we have a piece of land that fits most of the criteria in this book,
its adjacent its there, the State smart growth policies push development here, the county
smart growth policies push development here, we already have a piece of property that’s R1
zoned. We have now, 10, 20 years later from its zoning application finally it comes into
play. Now there is an overlay zone on here with allocation, but the allocation has been
designed to be given out to promote growth in this area and not to have this subdivision put
out in the middle of a farm field someplace. Okay. How does your Board react to that

scenario?
JOHN NORTH: I, I think our Board would say that [interrupted].

GENE HAMILTON: Oh no, the law, not your Board. 1 mean how do you as an agency or

whatever you know what I’m saying, what [interrupted].

NORTH: 1 [ think that, that if you look at it in a vacuum [interrupted]. : .

GENE HAMILTON: I'm trying not to, I'm saying this is a historical events that we’re

faced with now.

JOHN NORTH: Well, arguendo, if you look at it in a vacuum, all the circumstances are in

“This is an appropriate and intelligent place to grant growth allocation and to

place to say,
» That’s looking at it in a vacuum. If you look at it in reality where you

encourage growth.
take into consideration the effect upon the community with respect to the enormous influx

of people and vehicular traffic that is proposed, I think that you can intelligently conclude

that growth in this location to this magnitude is disadvantageous to the community and

considering all factors should not be encouraged. With respect to the issue of present zoning,

g takes a back seat to the Critical Area designation. This is a resource conservation

that zonin
s mapped. For

area. It is appropriate. It was considered appropriate originally when it wa
a resource conservation situation which requires that every house built on it have at least 20

acres to occupy.
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JOHN NORTH: I understand that, that [interrupted].
JAMES BURNS: You are aware of why that's funny because [interrupted].
NORTH: I’m aware, but, but [interrupted].

BONNIE KASTEN: The Nimby formula in effect.

JOHN NORTH: I just point out to you that this area, if developed, would create at least
potentially a problem with respect to waffic flow. If the development were on the other end
of Town vou would not have that complicating factor. I’m not advocating growth on the
. other end of Town either. 1’m just saying that you could eliminate in large part the traffic
problem which 1 think concerns us all. With respect to the traffic problem, I'm sure we’re
all concerned over the proposed bypass around St. Michaels. It is my information that the
Corps of Engineers has found that environmental problems are such that they cannot approve

the proposed location for the bypass and I don’t know if we’ll ever see a bypass.

[AUDIENCE APPLAUSE AND WHISTLING]
RICK MEGAHAN: We should have invited the Fire Department.

GENE HAMILTON: Right. Can I ask you one question? We’re faced with a situation here,

pretend it’s not St. Michaels, but the Town Commissioners eons ago, okay, took in an

allocation for an application for annexation to a piece of property adjacent to us and has an

overlay in existing an overlay zone of residential on it. Prior to the environmental laws being

passed, what is your feeling as far as precedent, what rights do these people have with an Rl

. zoning now in the allocation. It seems that looking at this objectively, that there is and this

is what I'd like you people, I understand that there is court issues now that aren’t resolved

JUSMITHWMIDLAND\DEVELOPINOV3TAPE TXT\WNORTH.TES
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JOHN NORTH: You are entirely correct.
BONNIE KASTEN: Let me just go in terms of what it says.

JOHN NORTH: There’s, there’s more. |

BONNIE KASTEN: [continues “What it says.”] Yeah. New IDAs should be located in
existing LDAs or adjacent to existing LDAs, etcetera, etcetera. And one of the things that
we’ve been struggling with is how to live with the intentions of the people of St. Michaels
up to this point in time, by virtue of their, by what the Critical Areas Map says as well, as
what the ... what our old Comprehensive Plan said around the intention of the Town to grow

and where it should grow.
JOHN NORTH: I suggest there is no conflict.

BONNIE KASTEN: Okay.

JOHN NORTH: The reason I suggest that is that we all recognize that if there is to be
growth, the intelligent and appropriate place to have it is adjacent to existing infrastructure.
That’s so very obvious. On the other hand, there is no necessity to have growth at that
location or any other location if in the judgement of those who are studying the problem,
by so doing you create extraordinary problems for the community. You don’t have to grant
growth. If you grant it, it is intelligent enough to grant it adjacent to areas where growth
already exists. Ifin dbingvso, in this situation for example, you create a community with the
potential for extraordinary community problems, transportation problems, environmental

problems, the question is why you should permit growth at all. Perhaps the growth allocation

would be more intelligently applied at the other end of St. Michaels where people coming

and going don’t have to go through St. Michaels.

[AUDIENCE LAUGHTER]

J:USMITH\MIDLAND\DEVELOP\NOVSTAPE.TJ'.T\NORTH.TI;S
(121098)
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enforcing the Critical Area law would then review and consider whatever application was
made for growth allocation. I cannot of course say what action that group would take on this
particular situation but I know that you are aware that this is & conservative group having as
its responsibility principally the preservation of and intelligent development of areas which
surround the Bay and which impact it. It’s a conservative group in short, but what its
response would be to this overall situation I would not predict. Ihope I've answered some

of your questions.

BONNIE KASTEN: In the Critical Area Plan, and I realize that there are no standards. I
realize that we have an old Critical Area Plan that has not been updated.

JOHN NORTH: It is in the process of being updated.

BONNIE KASTEN: Correct, correct, but we are still operating on the old one at this point
number, er certain kinds of criteria where the Town, that the

in time. There lists a certain
State verbiage but nonetheless it’s still been

Town put into place. I assume this is State,

approved by the Town of St. Michaels as far as I know and it says “/t is the intent of the

Town to encourage projects for growth allocation to be located in or adjacent to existing

limited development or intensely development areas” and it is my understanding at least that

Perry Cabin is an intensely developed an IDA area. Is that correct?
STEVE DEL SORDO: That is correct.
BONNIE KASTEN: Okay, that is correct.

RICK MEGAHAN: It’s mapped as such.

BONNIE KASTEN: It’s mapped as such. Okay. 1 thought it was. Okay. So, in that
regard, an IDA or LDA would be appropriate for that specific piece of ground because itis

in fact and it says it is the intent of the Town to create that. -

J:USMITH\MIDLAND\DEVELOP\NOVSTAPE.TXT\NORTH.TES
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allocation is detrimental and deleterious to the community, and if you in your wisdom find
that to be the case, all you have to do is say, "We think that growth allocation would be
inappropriate in this situation. We wish to preserve our growth allocation for a situation that
would be more beneficial to the community than we perceive this to be." In other words, if
you believe that granting growth allocation in any instance would create problems, would
adversely affect the community as a whole, would tend to create tratfic problems and
pollution problems or other difficulties, all you have say is we don’t think growth allocation
is appropriate. Growth allocation was made available to counties and municipalities as a
result of an early dcterrniuation when Critical Area !egislation was being considered to give

resource conservation to more concentrated fon-ns of use in appropnate areas so as to permit
a community to grow intelligently and appropriately, that the legislature in its wisdom did
not set forth standards by which the community was to gauge applications for the growth
allocation. You should understand that the great majority of applications for growth
allocation are on a very modest basis, an acre here, two acres there, three acres here. The
sort of growth allocation that is being suggested here is entirely lawful, but it is out of the
ordinary. You should also understand that even if growth allocation were to be

recommended by you and granted by the Town of St. Michaels, that issue would ultimately

come before the Critical Area Commission for review. Normally these matters are more or

less rubber-stamped by the Critical Areas Commission because they involve applications
very minor in geographical nature which generally have little or no impact upon a
community and so there is no public interest, no great public concern. You have an entirely
different situation here, where this application, if granted, could have the effect of changing
the entire character of this community and could possibly burden this community with
immense problems, some of which are foreseeable and some are not. In a situation of this
sort , the Critical Area Commission would welcome, as it always welcomes, information

fom and concern by citizen groups that would be free to appear before the Commission to

make known its concerns. Those concems would be weighed and considered by the 26
Those meetings occur

member Critical Area Commission at its public meeting in Annapolis.
on the first Wednesday of every month, and that group charged with the responsibility of

JAUSMITHMIDLAND\DEVEL OP\NOVSTAPE. TXTWNORTH.TES
(121098)




UNKNOWN MAN: Thank you for coming.

decision that this growth allocation will be and maybe the critical areas folks can clarify it
a little better for us in terms of granting any growth allocation. How would you term the,
say the legislative versus the political aspect of granting growth allocation as regards to the
specific environmental assurances that need to be made?. Do you know what I'm asking?

JOHN NORTH: I've heard what you said. I'm not sure exactly sure what you’re asking.

JAMES BURNS: In other words, if we have a set of findings here ... we, we have some

et of findings that they meet this, they meet this, they meet

rules in our book and we have as
"Yes, they meet

this and they meet this. Are we then obligated 10 approve it or can we say

these but we don’t think, we don’t want growth allocation here so we don’t approve it.”

JOHN NORTH: All you have to do is just say "No."
[AUDIENCE LAUGHING, WHISTLING, APPLAUDING]

GENE HAMILTON: So you’re saying that it is a political, a political decision.

JOHN NORTH: No, I'm saying thatitis a decision with respect to the recommendation that

rests with you ladies and gentlemen. If you feel that growth allocation is inappropriate, all

you have to do is deny the request. That’s the end of it.

JAMES BURNS: But do we have to have grounds to fee] that way?

JOHN NORTH: No. Well, you have to have some intelligent ground to act upon anything,
I suppose. You may determine in your wisdom that the overall effect of granting growth

I:USM[T}PMIDLAND'\DEVELOP\NOVSTA?E.TJ(T\NORTH,;'ES
(121098)
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TRANSCRIPT
ST. MICHAELS PLANNING COMMISSION
WORK SESSION - NOVEMBER §5, 1998

RICK MEGAHAN: Steve, would you introduce our guests.

experts on growth allocation
gwsd. Dan Cowee is the Director

of the County Planning Office and he's the pe
representatives in the Critical Area Commission. Perhaps you folks would introduce

yourselves.

JOHN NORTH: Yes, I'm John North, Chairman of Critical Areas.
UNKNOWN MAN: Would you speak up, please.
JOHN NORTH: [Clears throat.] I'll speak up.

[APPLAUSE)

STEVE DEL SORDO: There’s a seat in the front and there are some scats up here for

people if they would like them if they have trouble hearing. We do have a microphone that

doesn't carry all the way.

hairman of the Chesapcake Bay Critical Area
Director of Critical Areas and
ible for Talbot County

JOHN NORTH: I'm John North, I'm C
Commission. To my right is Ren Serey who is the Executive
t is Lisa Hoerger who is the Critical Area Planner respons

to his righ
our service Ladies and Gentlemen.

among other jurisdictions. We're aty

UNKNOWN MAN: Thank you.

RTILTES

JNSMITHWMIDLAND\DEY ELOPWN OVSTAPETXTNO
(121098)




FACSIMILE: 410-822-6420
E-MAIL: pkeller@goeaston.net

J. PHILLIP KELLER, LLC
ATTORNEY AT LAW
22 WEST DOVER STREET
EASTON, MARYLAND 21601
TEL. 410-822-7993

SAINT MICHAELS OFFICE:
104A WEST CHESTNUT STREET
ST. MICHAELS, MARYLAND 21663

April 4, 2004

HAND DELIVERED

The Honorable Martin G. Madden, Chairman
And Panel Members

Critical Area Commission for the

RECEIVED

3

Chesapeake Bay and Atlantic Coastal Region ' APR = 3d(4
1804 West Street, Suite 100 1
Annapolis, MD 21401 CHESAPEAKE BAY
'. ‘" RS, SISO

Re:  Opposition to Bill 933 and
In Favor of the Grant of Growth Allocation for St. Michaels

Dear Mr. Madden and Committee Members:

We are writing to you as citizens of Saint Michaels, Maryland concerning the
recent actions of the Talbot County Council in respect to thwarting growth in the critical area.
The most vocal opponents and architects of efforts to block growth happen to be those
individuals whose lands abut the proposed development. These individuals have invested
substantial sums of money in their waterfront homes. Most knew of the development for
years when the land was annexed to the town for growth, or just recently moved in during the
continued controversy about Midland.

Attached are exhibits which show the location of their properties in relation to the
proposed project, including US Geological Survey photos, aerial photos and Maryland SDAT
land/tax records.

EXHIBIT 1 shows a USGS photo of the site, highlighted in yellow. The site is in
Saint Michaels and is bounded by Route 33, Yacht Club Road, Tide Mill Cove, and in the
lower portion of the picture, Fogg Cove. Ironically, many opposed to the grant of growth
allocation and in favor of Bill 933, actually live in Fogg Cove Townhomes which is Phase I
of the original development. The remainder reside in Talbot County off Route 33 and Yacht
Club Road. All live in waterfront homes, some with pools, piers and recreational land and
fertilized lawns up to the water’s edge.

EXHIBIT 2 evidences the real property tax records for key figures that have
organized, spoken out publicly and/or filed appeals and law suits in relation to this
development.

a. John North 11, et ux, own three Parcels of record, Nos. 20, 31 and 43 off
Tide Mill Cove, just west of the site (or above it on these photos).




b. Beth and Phillip Jones reside on Route 33, near the intersection of Yacht
‘ Club Road, Parcel 13.
c. Mr. Robert Fletcher also lives in Talbot County, he entrance to his home

being across the street from the site.

d. John Wolfe, et ux, live in the Perry Cabin Townhomes on Fogg Cove, Unit
Nos. 12 and 13.

e. Mr. and Mrs. Bedford also reside at Fogg Cove Townhomes, Unit 18.

f. Mr. Ted Doyle and Ellen Doyle reside in a Fogg Cove Townhome, Unit 26.

g. R. Ueno and K. Sachiko have a house on Parcel 51, off Tide Mill Cove, next
to one of the Norths’ parcels and abutting the proposed development.

EXHIBIT 3 is a color aerial photo of more recent vintage showing the site, surrounded
by the lands owned by the aforementioned individuals.

EXHIBIT 4 is a USGS overhead photo showing a portion of the site highlighted in
yellow, with a closer rendition of the John North properties (Parcels 31, 43 and 20),
pool and piers, as well as the homes of Ueno/Sachiko (Parcel 51) and Mr. Fletcher
(Upper left comer, Parcel 19).

I believe that for many people who are against any growth that traffic, property values and
other personal interests play just as much if not more of a role in their opinions than the
environmental issues. I do not doubt that some opponents of growth truly believe that “no growth”
on this land (already zoned for development years ago) is in the best interests of the Miles River and
Chesapeake Bay in general. Many of the leaders here have very strong opinions about critical area

‘ preservation, particularly when it’s in their “back yards”.

We oppose Bill 933 for reasons we have enumerated in previous correspondence. We
believe that most people in the Town of Saint Michaels see the Midland project as inevitable and
the best growth solution under the circumstances. We are particularly pleased with the wetland
restoration and open space concepts (park). For these reasons, Bill 933 should not be approved as
an amendment to the Talbot County Critical Area Program and the committee should also grant
Saint Michaels’ request for Growth Allocation. Thank you for you time and consideration in the
matter.

Respectfully submitted,

o
‘.«

9 /J Ph1111p Keller

ﬂggrajhE Keller

Saint Michaels Residents
104A West Chestnut St.

. Enclosure (Exhibits 1-4)
7 Copies provided
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EXHIBIT 1

4 Tide Mill Cove
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Real Property Search - Individual Report o

Click here for a plain text ADA compliant screen.
Go Back
Maryland Department of Assessments and Taxation View Map
TALBOT COUNTY New Search
Real Property Data Search Ground Rent

Account Identifier:

District - 02 Account Number - 080079

r

owner Information

Owner Name: NORTH, JOHN C II Use: RESIDENTIAL
NORTH, ETHEL T
Principal Residence:  NO
Mailing Address: * PO BOX 479 Deed Reference: 1) / 1051/ 885
EASTON MD 21601 2)

Location & Structure Information

r

Legal Description

2.45 AC
MILES RIVER YACHT CLUB R

Premises Address

WATERFRONT
Map Grid Parcel Sub District Subdivision Section Block Lot Group Plat No:
23 15 31 81 Plat Ref:
Town
Special Tax Areas Ad Valorem
Tax Class
Primary Structure Built Enclosed Area Property Land Area County Use
1930 2,157 SF 2.45 AC
Stories Basement Type Exterior
11/2 NO STANDARD UNIT WOOD SHINGLE
r Value Information
Base Value Phase-in Assessments
Value As Of As Of As Of
01/01/2002 07/01/2003 07/01/2004
Land: 314,750 412,250
Improvements: 153,350 225,380
Total: 468,100 637,630 581,120 637,630
Preferential Land: 0 0 0 0
l Transfer Information
Seller: NORTH, JOHN CII Date: 03/05/2002 Price: $0
Type: NOT ARMS-LENGTH Deedl: / 1051/ 885 Deed2:
Seller: NORTH, JOHN C. AND MARY L. Date: 12/03/1982 Price: $0
Type: MULT ACCTS ARMS-LENGTH Deedl: / 569/ 185 Deed2:
Seller: Date: Price:
Type: Deed1: Deed2:
r Exemption Information I
Partial Exempt Assessments Class 07/01/2003 07/01/2004
County 000 0 0
State 000 0 0
Municipal 000 0 0
Tax Exempt: NO Special Tax Recapture:

Exempt Class:
* NONE *




Page | ot |

TALBOT COUNTY View Map

ﬁ Maryland Department of Assessments and Taxation Go Back
Real Property Data Search New Search

District - 02 Account Number - 080079
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For more information on electronic mapping applications, visit the Maryland Department of Planning
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Real Property Search - Individual Report rage 1oL 2
Click here for a plain text ADA compliant screen.
Go Back
Maryland Department of Assessments and Taxation View Map
W TALBOT COUNTY New Search
W Real Property Data Search Ground Rent

Account Identifier: District - 02 Account Number - 070898

r

Owner Information

i

Owner Name: NORTH, JOHN C II, ETHEL T, Use:
DAVID J AND DANIEL C NORTH

Principal Residence:

Mailing Address: PO BOX 479

EASTON MD 21601

Deed Reference:

RESIDENTIAL

YES

1) / 643/ 654
2) / 1051/ 881

I Location & Structure Information

Premises Address

24741 YACHT CLUB ROAD

Legal Description

3.438 AC
NR MILES RIVER YACHT CLU

WATERFRONT NR ST MICHAELS
Map Grid Parcel Sub District Subdivision Section Block Lot Group PlatNo:
23 15 43 81 Plat Ref:
Town
Special Tax Areas Ad Valorem
Tax Class
Primary Structure Built Enclosed Area Property Land Area County Use
1930 2,607 SF 3.43 AC
Stories Basement Type . Exterior
2 YES STANDARD UNIT FRAME
| Value Information B
Base Value Phase-in Assessments
Value As Of As Of As Of
01/01/2002 07/01/2003 07/01/2004
Land: 275,720 398,400
Improvements: 253,110 385,780
Total: 528,830 784,180 699,062 784,180
Preferential Land: 0 0 0 0
l Transfer Information J
Seller: NORTH, DAVID J AND DANIEL C Date: 11/30/1987 Price: $20,000
Type: NOT ARMS-LENGTH Deedl: / 643/ 654 Deed2: / 1051/ 881
Seller: DANN, WILLIAM ) JR AND MABEL M Date: (07/08/1986 Price: $530,000
Type: IMPROVED ARMS-LENGTH Deedl: / 616/ 723 Deed2:
Seller: Date: Price:
Type: Deed1: Deed2:
[ Exemption Information J
Partial Exempt Assessments Class 07/01/2003 07/01/2004
County 000 0 0
State - 000 0 0
Municipal 000 0 0

NO

Tax Exempt:
Exempt Class:

Special Tax Recapture:

* NONE *
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Real Property Search - Individual Report . rage 1otz

Click here for a plain text ADA compliant screen.

Go Back
‘ ‘;\l "B Mmaryland Department of Assessments and Taxation View Map
I 5 Real Property Data Search ‘ Ground Rent
Account Identifier: District - 02 Account Number - 070901
r Owner Information J
Owner Name: NORTH, JOHN C 11, ETHEL T, Use: RESIDENTIAL

DAVID 3 AND DANIEL C NORTH
Principal Residence: NO

Mailing Address: PO BOX 479 Deed Reference: 1) / 643/ 654
EASTON MD 21601 2)/ 1051/ 881
[ Location & Structure Information J
Premises Address Legal Description
3AC
MILES RIVER YACHT CLUB R
WATERFRONT PLAT 15/98
Map Grid Parcel Sub District Subdivision Section Block Lot Group Plat No:
23 15 20 81 Plat Ref:
Town
Special Tax Areas Ad Valorem
Tax Class
Primary Structure Built Enclosed Area Property Land Area County Use
‘ 0000 3.00 AC
Stories Basement Type ' Exterior
r Value Information ]
Base Value Phase-in Assessments
Value As Of As Of As Of
01/01/2002 07/01/2003 07/01/2004
Land: 178,000 224,000
Improvements: 0 0
Total: 178,000 224,000 208,666 224,000
Preferential Land: 0 0 0 : 0
l Transfer Information J
Seller: NORTH, DAVID 3 AND DANIEL C Date: 11/30/1987 Price: $20,000
Type: NOT ARMS-LENGTH Deedl: / 643/ 654 Deed2: / 1051/ 881
Seller: DANN, WILLIAM ] JR AND MABEL M Date: 07/08/1986 Price: $530,000
Type: IMPROVED ARMS-LENGTH Deed1: / 616/ 723 Deed2:
Seller: Date: Price:
Type: Deedl: Deed2:
l Exemption Information J
Partial Exempt Assessments Class 07/01/2003 07/01/2004
County ) 000 0 0
State 000 0 0
Municipal 000 0 0
' Tax Exempt: NO Special Tax Recapture:
Exempt Class:

* NONE *
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Real Property Search - Individual Report Page 1 oL 2
Click here for a plain text ADA compliant screen.
Go Back
Maryland Department of Assessments and Taxation View Map

TALBOT COUNTY

N

Real Property Data Search

New Search
Ground Rent

Account Identifier:

District - 02 Account Number - 086468

-

Owner Information

l

Owner Name:

ELIZABETH D.

Mailing Address:

JONES, PHILLIP H. AND

9005 ST. MICHAELS RD.

ST. MICHAELS MD 21663

Use: RESIDENTIAL

Principal Residence: YES

Deed Reference: 1) / 936/ 525
2)

Location & Structure Information

Premises Address

Legal Description

9005 ST MICHAELS ROAD 7.009 AC
ST MICHAELS RT 33
WATERFRONT NR ST MICHAELS
Map Grid Parcel Sub District Subdivision Section Block Lot Group PlatNo:
23 14 13 81 Plat Ref:
Town
Special Tax Areas Ad Valorem
Tax Class
Primary Structure Built Enclosed Area Property Land Area County Use
1948 1,784 SF 7.00 AC
Stories Basement Type Exterior
1 NO STANDARD UNIT FRAME
r Value Information J
Base Value Phase-in Assessments
Value As Of As Of As Of
01/01/2002 07/01/2003 07/01/2004
Land: 205,000 260,000
Improvements: 65,420 111,010
Total: 270,420 371,010 337,480 371,010 <
Preferential Land: 0 0 0 0
[ Transfer Information J
Seller: WRIGHT,MARY R TRUSTEE OF REIDUARY pate: 07/12/1999 Price: $362,000
Type: IMPROVED ARMS-LENGTH Deedl: / 936/ 525 Deed2:
Seller: WRIGHT, ERNEST C. AND MARY R, T/C Date: 05/28/1997 Price: 30
Type: NOT ARMS-LENGTH Deed1: / 857/ 580 Deed2:
Seller: Date: Price:
Type: Deedl: Deed2:
r Exemption Information I
Partial Exempt Assessments Class 07/01/2003 07/01/2004
County 000 0 0
State 000 0 0
Municipal 000 0 )

Tax Exempt: NO

Exempt Class:

Special Tax Recapture:

* NONE *
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Real Property Search - Individual Report rage 1 012

Click here for a plain text ADA compliant screen.

Go Back
WIEE Maryland Department of Assessments and Taxation View Map
{MA TALBOT COUNTY New Search
i ]V Real Property Data Search

Account Identifier: District - 02 Account Number - 085313

r Owner Information J

Owner Name: UENO, RYUJI AND Use: RESIDENTIAL
SACHIKO, KUNO
Principal Residence: NO

Mailing Address: 4733 BETHESDA AVE STE 348 Deed Reference: 1) / 922/ 575
BETHESDA MD 20814-5296 2)

I Location & Structure Information

Premises Address Legal Description
24687 YACHT CLUB ROAD LOT 3 AC
YACHT CLUB RD
WATERFRONT
Map Grid Parcel Sub District Subdivision Section Block Lot Group PlatNo:
23 15 51 81 Plat Ref:
Town
Special Tax Areas Ad Valorem
Tax Class
Primary Structure Built Enclosed Area Property Land Area County Use
1900 2,613 SF 3.00 AC
Stories Basement Type Exterior
2 NO STANDARD UNIT SIDING .

r Value Information

Base Value Phase-in Assessments
Value As Of As Of As Of
01/01/2002 07/01/2003 07/01/2004
Land: 193,000 244,000
Improvements: 133,010 213,680
Total: 326,010 457,680 413,790 457,680
Preferential Land: 0 0 0 0

I Transfer Information

Seller: BULL, STEPHEN B. Date: 03/12/1999 Price: $525,000
Type: IMPROVED ARMS-LENGTH Deedl: / 922/ 575 Deed2:

Seller: BULL, STEPHEN B AND JEANNE F Date: 02/18/1999 Price: $0

Type: NOT ARMS-LENGTH Deed1: / 920/ 60 Deed2:

Seller: TIDE MILL COVE 88 JOINT VENTURE Date: 01/31/1989 Price: $345,000
Type: IMPROVED ARMS-LENGTH Deedl: / 664/ 839 Deed2:

r Exemption Information

Partial Exempt Assessments 07/01/2003 07/01/2004
County 0 0
State 0 0
Municipal 0 0

Tax Exempt: Special Tax Recapture:
Exempt Class:

* NONE *
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Real Property Search - Individual Report rage 1 0T 2
Click here for a plain text ADA compliant screen.
Go Back
Maryland Department of Assessments and Taxation View Map

TALBOT COUNTY
Real Property Data Search

| (I ]
SNl

New Search
Ground Rent

Account Identifier: District - 02 Account Number - 080095

r

Owner Information

]

Use:
Principal Residence:

Owner Name: FLETCHER, ROBERT D.

24640 YACHT CLUB RD
SAINT MICHAELS MD 21663-2165

Mailing Address: Deed Reference:

RESIDENTIAL
YES

1) / 806/ 437
2)

l Location & Structure Information

Premises Address

24640 YACHT CLUB ROAD
ST. MICHAELS 21663

Legal Description

3.10 AC
N/S YACHT CLUB RD

WATERFRONT NR ST MICHAELS
Map Grid Parcel Sub District Subdivision Section Block Lot Group PlatNo:
23 14 19 : 81 Plat Ref:
Town
Special Tax Areas Ad Valorem
Tax Class
Primary Structure Built Enclosed Area Property Land Area County Use
1910 2,368 SF 3.10 AC
Stories Basement Type Exterior
2 NO STANDARD UNIT WOOD SHINGLE
I Value Information J
Base Value Phase-in Assessments
Value As Of As Of As Of
01/01/2002 07/01/2003 07/01/2004
Land: 305,500 396,750
Improvements: 117,630 260,410
Total: 423,130 657,160 579,150 657,160
Preferential Land: 0 0 0 0
I Transfer Information J
Seller: NOVAK, CHARLES F. Date: 07/06/1995 Price: $340,000
Type: IMPROVED ARMS-LENGTH Deedl1: / 806/ 437 Deed2:
Seller: Date: Price:
Type: Deed1: Deed2:
Seller: Date: Price:
Type: Deedl: Deed2:
I Exemption Information J
Partial Exempt Assessments Class 07/01/2003 07/01/2004
County 000 0 0
State 000 0 0
Municipal 000’ 0 0
Tax Exempt: NO Special Tax Recapture:

Exempt Class:

LAanAA~AAS D

* NONE *
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Real Property Search - Individual Report

Click here for a plam text ADA compliant screen.

Page | ot'2

Maryland Department of Assessments and Taxation

% Real Property Data Search

TALBOT COUNTY

Go Back

Account Identifier: District - 02 Account Number - 107139

I Owner Information

Owner Name: WOLFE, JOHN R & MARY'G

246 PERRY CABIN DR
ST MICHAELS MD 21663-2116

Mailing Address:

Use:
Principal Residence:

Deed Reference:

RESIDENTIAL
YES

1) / 1159/ 859
2)

|

Location & Structure Information

Premises Address

246 PERRY CABIN DRIVE
ST MICHAELS 21663

Legal Description

BLDG 4; UNITS 12, 13
PERRY CABIN

ST MICHAELS PLAT 61/28

Map Grid Parcel Sub District Subdivision Section Block Lot Group Plat No:
200 21 2168 12 81 Plat Ref:
Town ST. MICHAELS
Special Tax Areas Ad Valorem
Tax Class
Primary Structure Built Enclosed Area Property Land Area County Use
1984 3,610 SF 4,563.00 SF
Stories Basement Type Exterior
2 NO END UNIT BRICK
[ Value Information J
Base Value Phase-in Assessments
Value As Of As Of As Of
01/01/2002 07/01/2003 07/01/2004
Land: 154,250 250,000
Improvements: 361,830 586,440
Total: 516,080 836,440 729,652 836,440
Preferential Land: 0 0 0 0
I Transfer Information J
Seller: WOLFE, MARY G. Date: 06/17/2003 Price: $0
Type: NOT ARMS-LENGTH Deedl: / 1159/ 859 Deed2:
Seller: CONAWAY, NORMA LEE Date: 12/31/1997 Price: $320,000
Type: IMPROVED ARMS-LENGTH Deed1: / 875/ 559 Deed2:
Seller: CONAWAY PROCESSING EQUIPMENT CO Date: 09/08/1994 Price: $0
Type: NOT ARMS-LENGTH Deed1: / 786/ 441 Deed2:
I Exemption Information ]
Partial Exempt Assessments Class 07/01/2003 07/01/2004
County 000 0 0
State 000 0 0
Municipal 000 0 0

Tax Exempt: NO

Exempt Class:

Special Tax Recapture:

* NONE *
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Ground Rent

Account Identifier:

District - 02 Account Number - 107155

Owner Information

Owner Name: BEDFORD, ANN L. TRUSTEE

300 PERRY CABIN DRIVE
ST MICHAELS MD 21663

Mailing Address:

Use: RESIDENTIAL

Principal Residence: YES

Deed Reference: 1) / 794/ 164
2)

l Location & Structure Information

Premises Address
300 PERRY CABIN DRIVE

Legal Description
BUILDING 5 UNIT 18
PERRY CABIN

ST MICHAELS PLAT 61/68

Map Grid Parcel Sub District Subdivision Section Block Lot Group Plat No:
200 21 2168 18 81 Plat Ref:
Town ST. MICHAELS
Special Tax Areas Ad Valorem
Tax Class
Primary Structure Built Enclosed Area Property Land Area County Use
1984 2,748 SF 6,201.00 SF
Stories Basement Type Exterior
2 NO END UNIT BRICK
l Value Information J
Base Value Phase-in Assessments
Value As Of As Of As Of-
01/01/2002 07/01/2003 07/01/2004
Land: 120,000 160,000
Improvements: 281,910 472,400
Total: 401,910 632,400 555,570 632,400
Preferential Land: 0 0 0 0
[ Transfer Information |
Seller: BEDFORD, BRUCE P. Date: 12/30/1994 Price: $0
Type: NOT ARMS-LENGTH Deedl: / 794/ 164 Deed2:
Seller: BEDFORD, BRUCE P AND ANN L Date: 12/30/1994 Price: $0
Type: NOT ARMS-LENGTH Deedl: / 794/ 160 Deed2:
Seller: MILES RIVER HOMES INC Date: 12/05/1986 Price: $262,000
Type: IMPROVED ARMS-LENGTH Deedl: / 624/ 781 Deed2: / 678/ 819
r Exemption Information ]
Partial Exempt Assessments Class 07/01/2003 07/01/2004
County 000 0 0
State 000 0 0
Municipal 000 0 0
Tax Exempt: NO Special Tax Recapture:

Exempt Class:

* NONE *
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New Search
Ground Rent

Account Identifier:

District ~ 02 Account Number - 107252

|

Owner Information

|

Owner Name: DOYLE, EDWARD 3, JR

AND ELLEN JEAN

316 PERRY CABIN DR
ST. MICHAELS MD 21663

Mailing Address:

Use: RESIDENTIAL

Principal Residence:  YES

Deed Reference: 1) / 838/ 208
2)

r

Location & Structure Information

Premises Address
316 PERRY CABIN DRIVE

Legal Description

BUILDING 6 UNIT 26
PERRY CABIN

WATERFRONT ST MICHAELS PLAT 61/28
Map Grid Parcel Sub District Subdivision Section Block Lot Group PlatNo:
200 21 2168 26 81 Plat Ref:
Town ST. MICHAELS
Special Tax Areas Ad valorem
Tax Class
Primary Structure Built Enclosed Area Property Land Area County Use
1984 3,024 SF 6,201.00 SF
Stories Basement Type Exterior
2 NO END UNIT BRICK
I Value Information J
Base Value Phase-in Assessments
Value As Of As Of As Of
01/01/2002 07/01/2003 07/01/2004
Land: 120,000 160,000
Improvements: 301,180 504,710
Total: 421,180 664,710 583,532 664,710
Preferential Land: 0 0 0 0
I Transfer Information ]
Seller: WORSHAM, BRANCH A AND NANCY M Date: 09/11/1996 Price: $429,000
Type: IMPROVED ARMS-LENGTH Deedl: / 838/ 208 Deed2:
Seller: WALLACE, MAURICE F AND CONSTANCE 1 Date: 04/25/1988 Price: $365,000
Type: IMPROVED ARMS-LENGTH Deedl: / 649/ 967 Deed2:
Seller: MACARTNEY, JOHN T AND JANE H Date: 01/14/1988 Price: $300,000
Type: IMPROVED ARMS-LENGTH Deedl: / 645/ 494 Deed2:
I Exemption Information I
Partial Exempt Assessments Class 07/01/2003 07/01/2004
County 000 0 0
State 000 0 0
Municipal 000 0 0

Tax Exempt: NO

Exempt Class: -

Special Tax Recapture:

* NONE *
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EXHIBIT 3

Jones Residence »

A Wolfe, Bedford
and Doyle Townhomes
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