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IN THE

COURT OF SPECIAL APPEALS OF MARYLAND

.September Tefrn? 2006
No. 01509
" TALBOT COUNTY, MARYLAND,
Appeliant, |
- i V._
TOWN OF OXFORD, MARYLAND, etal,

Appellees.

Appeal From the Circuit Court for Talbot County,
(John W. ..'Sa,use, Jr., Chief Judge, Ret.)_ \
BRIEF oF-APPELLEE,bEPARTMENT-OF NATURAL RESOURCES
| STATEMENT OF THE CASE |

In 2004, Talbot Co_unfy ;ISkéd"fhe Critical Area_Commi's_’sion (“Comnﬁss’ion”) to
‘-approve County Council Bill1 933 an amendment to the County’é local Critical Argé pro gfarﬁ
R pﬁrsumt to -thé .Critic.al Area law, Aantated Code of .Maryl_and, Natural Resources II §8-
| 1801 et seq. (“Critical Area Law”). E. 1059. If approved, the amendment to Talbqt County’s
Criticai Area program would have withdraWn Critiéal Area gfowth allocation acreage that
1'thé County had previously re_sérved for the Towns of St. Michaels, Easton and Oxford in

1989, and that the Towns had relied on in implementing their independent Critical Area
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programs. E. 1039. Talbot County’s Aproposal would also have negated two development
projects previously approved by the Town of St. Michaels. E. 1759. One of those

development projects, the Strausburg growth allocation, had also been approved, on October

2,2003 by the Critical Area Commission as an official changé to the Town of St. Michaels’

Critical Area program. E 63.

In its oversight role, the Critical Area Commission held a public hearing, considered -

an extensive record, and voted unanimously _to disapproi'é Talbot County’s Bill 933 as an
amendment to the CIOunty’s Critical Area program, because Bill 933 did not meet the Séat’é
law and regulations’ criteria for app;oval. E. 485 . Althqugh'the Commission iﬁvited Talbot
County to work with the Comrriission_to develop an acqeptable amefxdment that would be
consistent with State law, (E. 487), the County iﬁsfead ﬁled.s'uit.

‘The To’wns'.'.of Oxford and St. 'Micﬁae‘ls,- aﬁ_dvthc‘Midlar_lds_iCompanies intervened as
pa;ftics' defendant. OnJ a_nua;y 26,2006, th’é Ci:rcuit Coili"t:‘f.o‘f V‘Talbot County tHon. John W.
* Sause, Jr.) held a-ﬁearing on-the parties’ motions for summary judgment. In an Opinion and
Judgmeﬁt (E. 2240-2'259) dated Marcﬁ 23, 2006, the cifcuit court denied Talbot County’s
requests for relief, and declared, inter aiia:.(l) that me County’s Bill 933 fepresented only
~ aproposal to.amend the County’s Critical Area Program, and “was not in any sense an actual
amendment to that pro éram;” (2) that the Commission had “not only the right, but also the

duty”,,tb carry out the purposes of the State Critical Area law, including to ensure consistency

and uniformity of implementation of local Critical Area programs; (3) that the Commission




had ““a duty and the authority under NR §8-1809(j) to withhold approval from proposed

* program amendments that do not meet the criteria adopted by the Commission and correctly
decided that Bill 933 did not meet those criteria.” E. 2240-2241. | This appeal followed.
. S QUESTIONS PRESENTED
1. Did the Critical Area CommissiOn_conectly deny Bill 933 as an amendment to
. Talbot County’s local Critical Area Program because Bill 933 would create an |
inc;onsistency with other approved local Cfitical Area programs?
2. Did the Critical Area 'Corﬁrr;issidn‘cdnectly deny. Bill 933 as an amendmgnt to
. Talbot County’s local Critical Area program because Bill 9'33 would negate valid action -
previously taken by tﬁc Commiésion?
o . 3. Did‘- the Criticﬁl-Arca Corrir_r),iss_ibnfact within the time prescribed by statute fbrl '
accepting and processing Bill 93_-3? : |
B | 'STATEMENT OF FACTS
* In 1984, the GenerallAssémbly enacted the Critical Area law with the purpose of
- fostering “more sensitive dévelopment_ a;ctivity for certain shoreline areas [o‘f the Chesapéake
° Bay and its tributaries] so as t6 inini-miz’e damage to water qpality aﬁd natural habitats.;’
Code, Nat. Res. II § 8-1801(b)(1). The Critical Area law established a Statewide resource
e - protection program “on a coopcratiVé basis between | the State and affected local

governments, with local gov_emrhents- establishing and implementing their programs in a

consistent and uniform manner subject to State criteria and oversight.” Nat. Res. II §8-




1801(b)(2). In order to achieve the purposes of the Critical Area law? particularly with
| respect to oversight of the 63 local jurisdictions (16 counties, 46 municipalities, and
Baltimore City) with approved Critical Area progrems, the General Assembly created the
Critical Area Commission. Nat. Res. IT §§8-1803(a), 1806, 1808(a) (“each local Jjurisdiction
shall have primary responsibility for developing and implementing a program, subject to
review and approval of the Commission”). The Commission developed criteria to gnide the
- implementation of local Critical Area programs, and those critetia were approved by Joint
Resolution of the General Assembly in 1986."

The .Critieal Area Law mandates that each loeal jurisdiction with lands in the “critical
area” - thoee lan'ds within 1,000 feet of the heads of tide of the Chesapeake Bay and its
tributaries— develop a eritieal area program. Nat. Res. II §8-1807(a); .§8-1808. ‘Each
program is to include, at a rr'linimum, a comprehensive'ptogram map thet designates lands
ln'the"(l:ritical'Area as one' ofthree categofie5° Resource Conservation Afea (RCA), Limited
Development Area (LDA), or Intensely Developed Area (IDA). Nat Res. II §8-1808( c)(1).
The de51gnat1ons depended upon ex1st1ng land use and development as of the date of

-enactment of the local juris’diction’s program.? Id. § 8-1808(c) ; COMAR 27;01.02.02A.

' At the 1986 Sesswn the General Assembly resolved that “the criteria for local
critical area program development adopted by the Chesapeake Bay Critical Area Commission
are hereby affirmed as being reasonable and acceptable to accomplish the goals of the
Chesapeake Bay Critical Area Protection Program.” H.J.Res. 17 and S.J. Res. 9, 1986 Laws
ofMaryland at 3578-80.

- * Resource Conservation (RCA) land is characterlzed by natural environments
dominated by wetlands, forests and abandoned fields, COMAR 27 01.02.05A. It may only
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The Critical Area designations of RCA, LDA, and IDA guide future development of lands
in those areas in accordance with the local jurisdiction’s Critical Area program. |
To.accommodate future growth in the Critical Area, the General Assembly croated a
process for a local jurisdiction to request ACommi_ssion approval for changes in land
designation from a less-intense to a more intense development designation. Nat. Res II §8-
1808.1. This is known as “grm?vth allocation.” Growth allocation is “the number of acres
“of land in the Chesapeake Bay Critical Area thdt a local jurisdiction may use to croéte new
- intensely developed areas and new limited development areas.” Nat. Res. II § 8-1802
(a)(11). Under the applicable Critioal Area cri_teri»a,'
When planning future expansion of infensely developed and
limited development areas, counties, in coordination with

affected municipalities, . shall establish a process to
accommodate the growth needs of the municipalities.

COMAR 27.01.02.06A(2) (emphas1s added)
In 1989, Talbot County adopted and the Critical Area Commission approved the
County’s'Critical AreaProgram. E. 1515. The Comity’s program accommodated the growth

- needs of the Talbot County municipalities by including Planning Maps 1’, 2 and 3 “showing

- anticipated growth areas around the towns of Easton, Oxford and St. Michaels.” E. 1698,

~ be developed at a rate of one residential unit per twenty acres. COMAR 27.01.02.05C(4).
Limited Development (LDA) land is ¢haracterized by low or moderate development (up to
“ four dwelling units per acre), and contains some natural plant and animal habitats.
27.01.02.04A. Intensely Developed (IDA) land is an area where developed land uses

. predominate, where little natural habitat exists, and where housing density equals or exceeds

four dwelling units per acre. COMAR 27.01.02.03A.

5



1705-1707. Using those 1989 plaﬁning maps, Talbot County codified a reserve of growth
allocation for Easton (155 acres), Oxford (1957acres), and St. Michaels (245 acres). E. 1699-
1700 (Talbot County Code §190-109 (D)(9)(deleted provisions). Talbot County thus
expressly planned for the Towns to be able to exercise their in_dépendent authority under their
respective Critical Area programs, to award growth allocation acreage for lands within the
Towns. Thereserved al_locatiéns for the three Towns remained in Talbot County’s ordinance
from 1989 until the eﬁactment of Bill 933 in 2003. E. 1700.}

In the years following passage of the Critical Area Law, the Towns of Easton, Oxford
aqd St. Michéelslmoved forward to adopt their own Criticai AreaPrograms. Easton, Oxford
and St. Michaels each based fcheir respective growth allocati.on prdcedures on the growth
allocation reserves éllo’tted-‘-by the County in 1989. -E. 1074-1075. In the past 15 years, the
three Towns have awarded, and the Critical Area Cbmmissiori has appfqved as amendments
to the Towns’ p,r'ogfarﬁs; .éfdwth allocation for specific project developments pursuant to the
Towns’ réspecti_v_e adopted OrQihances. E. 1103. Talbot County played no role in these |
municipal growth albl‘oc‘at’ion approvals.

In an effort to change the way the Towns hént\iled Critical Area growth allocatibns for
lands within the wans,‘ the Taibot County Council enacted Bill 933 on December _23‘, 2003.

E. 1039-1049. Although the original (1989) Talbot County Critical Area ordinance required

* Bill 933 deleted the reserved growth allocation acreage from each of the Towns and
returned that acreage to Talbot County. E. 1700, amendment to §190 109(D)(9)(a), Talbot
County Code.



the County to review the progress and process for growth allocation every four yqars4, and
the Critical Area Law provided for local program review every four years,’ Bill 933 was the
“first comprehensive review and revision to the County’s local program since it was adopted
in 1989.” E. 319. Among other things, the Bill:

*  Repealed Planning Maps 1,2 and 3;

. Eliminated the reserved growth allocations for the Towns
of Easton, Oxford, and St. Michaels; and

. Provided that any growth allocation awarded to any of the
three Towns that was “unutilized” on the effective date of
the ordinance shall revert to the County. “Unutilized”
growth allocation is growth allocation previously
allocated to the Towns, including growth allocation
already awarded by a Town for a project where, as of
the effective date of the ordinance, there has been no
actual physical commencement of some significant and
visible construction. ‘

. Made no provision to accommodate future growth of the
' Towns, and provided no process that could be used to

accommodate future growth in the Towns.

The Critical Area criteria require Talbot County to work “in coordination with affected

¢ In Talbot County’s 1989 Critical Area ordinance, the County specified that the
“number of reserved areas allocated among the towns for rezoning . . . should be reviewed -
by the County and Towns by June 1, 1993 for possible reallocation and at least every four
years thereafter.” E. 1701, Talbot County Code §190-109 D (11) (deleted provisions).

: > From 1984 until 2002, each Critical Area local Jurisdiction was required to review
its local program and program map at least every four years, Nat. Res. II § 8-1809(g), and
could propose to the Critical Area Commission program or map amendments as many as four
times per year. Id. § 8-1809(h). In 2002, the General Assembly changed the every four-year
review requirement to every six years. 2002 Laws of Maryland, ch. 431, 432.
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municipalities” tq “establisha proce;s fo accommodate [municipal] growth needs.” COMAR
27.01.02.06A(2) (emphasis added). That the County knows how to accomplish this requir.ed
coordination is evident. In 1999, four years before enaétiﬁg Bill 933, the County cooperated
and coordinated with the Towns of S-,t.'Michaels, Easton and _Oxfo_rd 1n drafting Talbot County
Bill 762. Bill 762 created a process for the ToWns to request, anq the C01‘1nty to and,
“supplemental” growth allocation.® “Supplemental gfoﬁh alloéation” is acreage fequifed by
a municipality after the Town has exhéusted its initial supply of growth ;eserv'ed for the Town
in 1989.7 By its terms, Bill 762 d1d not apply to Oxfofd' and St. MiChéels, :'because those
Towns"had not ye‘; exhausted their;initial growth allocation acreage.? | E 773-774.

In July of 20()0', the Critigal'uArea Cdmmiss_ion:a_pproved'Bill 762 asa chan ge to.Talbot
| County’s Critical Aréa‘- pf;)gram.‘ VE. 1'_696a. The C(:.)fn_m‘i's'spn staf_f descrlbed Bill 762 as’
creating a process “ir/ll'ant‘icipa;cion.‘vo_’f 'ﬁ,,l.tt;r'c' grpvxfth” due to mga'fabtrfhat‘.tﬁé:“Town‘_Of Ea_ston |

has used most of its original allocation.” Id. Staff noted that Bill 762 had-not been in place

S By 1999, Easton had awarded most of the 155 acres reserved for it in Talbot

County’s 1989 Critical Area Ordinance. The process established iri Bill 762 was used in 2003
when the County granted 156 “supplemental” acres of growth allocation to Easton, “to
increase the acreage reserved to the Town of Easton from 155 to 311. acres.”(emphasis -
added) E. 1692-1693 (Talbot County Bill 925). o

7 The County enacted Bill 762, “Supplemental Growth Allocation to Municipalities
in Talbot County,” in 2000. E. 2209-2211. Bill 762 gave the County joint review, in
conjunction with affected municipalities, over supplemental awards of growth allocation to
municipalities: E.2210. “The bill was drafted in coordination with-affected municipalities,
circulated to the municipalities and their attorneys for comment, - amended to incorporated
their suggested changes arid approved by the Critical Area'Commniission.” E. 321.

. "% See Traris_cript of Hearings on Bill 762 before Talbo't 'Co‘unty CouﬁCil, April 18,
2000. E. 771-775. '




when, in 1999, Easton requested additional acres from the County, but the County denied the
request. E. 1690a.

Despite its legal obligation to coordinate with other local goverﬂments, and its prior
history of cooperation with the Towns, Talbot County had no discussions with the Towns of
St. Michaels, Easton and Oxford before introducing Bill 933. See, e.g., E. 1050-1052,
‘December 16, 2003 letter from the President of th;: Commissioners of St. Michaels to the
President of the County Council of Talbbt County. ° The' transcripts of the December 16,
200l3 Talbot County Council hearing_ion Bill 933 are instructive as to the County’s lack of
coordination with the; affected Towns. E. 395-412. |

By letter dated December 29, 2003, Talbot County sent Bill 933 to the Critical Areé
Cc;mnlission, but Commission staff xjequéstcd,addit,ional- informati‘oln befor¢ accéptin gtheBill

for processing. E. 1058. The County briovide_d:the -re‘questéd information, along with the Bill, -
in a letter dgted J aﬁuary 19, 2004. E. 1059. ;By_1>eltter of February 5, 2004, the Commission
-acbe'pted. Bill 933 for review and processing. .E. 1062. Acceptance of the proposal on
February 5, 2004 started tﬁe 90-day period mandated by lav'v,. within which the Commission

was required to act on the proposed Talbot County Critical Area program amendment. Nat.

> The letter states: “So far as we can determine with regard to other municipalities in
Talbot County, and to be sure with regard to St. Michael’s, in advance of the introduction of
Bill 933 the County did not: ' ‘

* Inform us of any problem that would require such legislation; _

* Seck our suggestions for a solution or cooperation in solving such a problem;

* Provide us with a copy of the proposed Bill for comments and suggestions, on a
matter that is important to the Town.” '
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Res. IT §8-1 809(0)(1) (“Commission shall act on the proposed program amendment within
90 days of the Corﬁfnission’s acceptance of the proposal™).
| For proposed local program amendmehts, a panel of five members of the Critical Area
Commission must‘ COnduét a public hearing in the jurisdiction that proposéd the amendment.
Nat. Res. 11 §8-1809(6)(1). The Commission appointed a panel (“Panel”) of five members,
who éondu_cted a well-attended public hearing on March 24, 2004 in Easton. E. 1063-1064.
-The Panel received numerous public comments on the proposed amendment. | See, e.g., E.
913-933; 962-968; 995-10'10; »1214‘-1"5285; 1714-1757.
Thereaftér, the Panel met ih public sessions on April 7, April 19, and May 5, .2004 to
- discuss the Bill 933 proposed. prdgfam amendment. E. 1065-1077. Prior to the meetings,
each.fnemﬁef of .the Panel re;:ei_ved a qbpy ofall pﬁblic comments submitted before the élpsg
of the record.on April 5"20‘0.4,‘ “E. 1067. Panel members also received informathn on the
f.grdwth allocation processes of -fhe_ ,TOWns of Easton, Oxford and St. Michaels, includihg
. copies of relevant pages of their respectivefCritiéal. Area programs or o;dinanceé._ E. 1068-
' :'1076, |
. Atits April 19, 2004 meeti;lg, the Panel reviewed the growth allocation ‘processes of
other county and municipal Criticall.Are'a ﬁrograms. E. 1071-1077. The Pahel received
information from Cornmiséioln stéiff that no County, other than Talbot, had changed its

-original growth allocation procedures. The Panel also reviewed the.impact of Bill 933 on

each of the Talbot County Towns’ approved Critical Area programs. In particular, the St.
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Michaels’ approved program provides that the Town would develop and implement its own
~ process for awarding growth .allocation. E. 1085. (“It is the purpose of the St. Michaels
Growth AllocatiOn Proeess to establish objectives, pro_cedure, standards and criteria for
determining appropriate loe_ations and projects where growth alloeation may be awarded.”)
Id. According to the Town’s adopted Program, the Growth Allocation process will “insure
that the Town’s limited growth allocation, as determined in the Talbot County Local
*Chesapeal(e Bay Critical Area l’rotection Program, ... 1s managed to insure equity in the award
of growth. . . ) Id. |
According to the minutes of the April 19 2004 Panel meeting, the St. Michaels’
Crltical Area Program “shows a rellance on the. prev1ously awarded growth allocation by the
County, and carr1es over to their ordinance regardmg Growth Allocation Districts ” E.1074-
1075. Similarly, the Panel noted that the Town of Oxford’s approved Critical Area program |
is premlsed on the Town s controlhng a spec1ﬁc amount of growth allocation acreage to
award within the Town limits. E. 1075, 1090-1094. The Oxford Critical Area Program
establishes a. proeeSS t'or the Town Pla'nningiCommission and the Town Commissioners to use
“to determine if the location of the [futnre growth allocation] is.consistent with the Town of
Oxford Critical Area program ? E 1090 (empha51s added). Oxford’s Program also requires
deduction of parcels that receive growth allocation “from the total Town Growth Allocation.”
E. 1092. The same is true for the Critical Area program for the Town of Easton: “As part of

its [Critical Area] program, development, Easton has identified IDA and/or LDA areas within

11



the Town or on the fringe of the Town in which it 'exoects growth of the Town to occur.” E.

- 1099.
The Panel continued its deliberations on May 5, 2604. E. 1286-1317. At the May 5th
| meetiné, the Panel reviewed the impact of Bill 933 on specific development projects which
". had already received growth allocation from the Towns and which would be affected by Bill ,
933 E. 1102-1107. The Panel discussod that,-lunder Bill 933, growth allocation awarded by
g | a Town that had not yet resulted in “actual physical commencement of some significant and
Qis’ible construction... pursuant to a validly isShod building permit” shall revert to the County.
E .104‘4, 1103. The Town of St. Micha’els had. aWardod 21 acres for tho Strauoburg -
suhdivioion, which the Critical Area Commission approved as a change to St. Miohaels’
Program in October 2(503-;‘0 E. 1103. _Allso', in 2003, St. Michaels awarded 70.29 acres of
growth allooati_()n for the Miles Point III Project, which the Town submitted to the Critical

. Area -'COmmission as a proposed Town Criti'cal Area Program amendment. E. 1103. The

Town of Oxford had received 195 acres of growth allocation in 1989, and had awarded

15 223 of those acres as of 2004. E. 1103.
By May 0f 2004, the Town of Easton had used all of the 155 acres of growth allocation -

. originally reserved for it in 1989. E. 1102. In fact, Easton had awarded over 183 acres of

' The Strausburg growth allocatlon was approved as a “refinement.” A program
“refinement” is any change to an adopted program “that the Commission determines will
resultin a'use of land or water . . . in-a manner consistent with the adopted program.” Code,
Nat. Res. IT §8- 1802(a)(16)(1)(2000 Repl. Vol. Supp. 2004). A program refinement may be
approved by the Chairman of the Commission within 30 days and without a public hearing.

- ‘Nat. Res. II §8-1809(p).

12



growth al‘location, having obtained an additional 28.762 acres of “Supplemental” growth
allocation from the County via the process established in 2000 by Talbot Bill 762. E. 1 103.
The Town gave part of this supplemental growth allocation to the Cooke’s Hope Project,
which had been approved by the Town but not yet approved' by the Critical Area Commission
as an amendment to Easton’s Program. E. 993. Because/the Cooke’s Hope project had not
yet been constructed, the awarded growth allocatlon would be considered “unutlllzed” under
Bill 933. E. 1044. Thus, the Panel believed that Easton s award of growth acreage to
Cooke’s Hope mlght also revert to the County. E. 1102 1104.

As noted in the Panel Report, two of the above projects — the Strausburg Subd1v1sron '
~ in St. Michaels and Mrles Point ITI — certainly were projects for which “growth allocation has
been awarded by'-[the Town of St. Michaels], but ‘under.Bil;l 933, would be cOnsidered
unutilized and}acéord'ingrly-wouldvrevert tothe County.” E. 1103. Th'e'Panel'waswell 'aware
that, were the Commission to approve Bill 933, -n’either prOject both of which had been:
authorlzed by the Town of St Mlchaels under its approved Cr1t1ca1 Area program, could
lawfully proceed Moreover the Panel knew that Commission approval of Bill 933 would
rescind the Commission’s October, 2003 approval of the change to St. Michaels’ Critical Area
| program for the Strausburg growth allocati.on'. E. 1103.

| Finally, the Panel reviewed growth allocation procedures in other Critical Area
programs. Panel members discussed the importance of “procedures being clearly set forth in |

a coordinated manner in the ordinances and programs of the counties and affected
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‘municipalities,” and the “significance of amending one local program in such a way that it
- creates conflicts with other approved programs.” E. 1105. At the close of discussion, the
P_anel voted to recommend denial of Talbot' County’s proposed amendment, citing two
feasons: (1) that accepting Bill 933 “would négate élt'_:il'east,_'one previous Commission action
approving a local program change” (the Strausburg allocation in St. Michaels); and (2) that
accepting Bill 933 would “create conflicts between the County program and several approved
municipal programs....contrary to the Commission’s oversight role to en‘svure" that local
prograrhs are implemented in a consistent and uniform manner.” E. 1107.

At its regular meeting on May 5, 2004, the ‘qu Commission voted to deny Talbot
County5s proposed pro gramémendm'ent for Bill 933. .TheA,.Commission also voted to ask the
Co‘hi‘;‘ty to work with Commission staff té devei:lop" growth allocation provisions that would
_be"cbmbatible with the Critical Area Law. E.1115-1116. The County Attorney was present
at both the Panel meeting and the full Commission meeting. As stated in the Minutes of the
May '5, 2004 Commission meeting:

Dave Blazer [a membér of the -'Pa"nel]' moved on panel

recommendation to deny approval of Talbot County Bill 933 as

‘an amendment to the County’s Critical Area Program and to

invite the County to work with the Commission and its staff to

develop new growth allocation provisions that will be compatible -
with the State Critical Area Act and Crlterla The basis for the

motion is as follows

‘Accepting Bill 933 would negate -at' ‘least one . previous

Commission action approving a local program change. This is

the refinement to the St. Michaels program for the Strausburg
growth allocation approved i in October2003.
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Accepting Bill 933 would create conflicts between the County
program and several approved municipal programs. The
municipal programs have their own approved growth allocation
procedures premised on the growth allocation reserves provided

- by the County. The conflict that Bill 933 would create .is
contrary to the Commission’s oversight responsibility to ensure
that local programs are implemented in a consistent manner. The
‘motion was seconded by [Commission Member] Bill Glese and
carried unanimously.. :

E. 1115-1116.

On May 14, 2004, -Commission staff formally advised Talbot County of the
Commission’s vote to deny the CountY’s proposed amendment, but that the “Commission
fully supported inviting Talbot County to work with the Commission and its staff to develop
new growth_Aalwllocation.zproyis'ions that will be compatible with the State’s Critical Area Act
and Criteria.” E. 1117-1118. The County declined the Commission’s offer and filed suit.

After a heating on the parties’ motions for summary judgment; the circuit court granted
j,udgrhent' for the CommiSsi‘o'n,.'énd afﬁrr_n’ed the Commiss‘iOn-’s rejection of Bill 933 for the
reasons stated by the Cominission. E. 2240-2242.

ARGUMENT

L THE CRITIE?AL AREA COMMISSION PROPERLY DENIED TALBOT
COUNTY’S BILL 933 ‘AS AREQUEST TO AMEND THE LOCAL CRITICAL
AREA PROGRAM

Talbot County’s Bill 933 flouted the standards, criteria, and purposes of the Critical

Area Law. Bill ‘933 would have negatéd at least .o_ne previous valid State approval of a
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Critical Area Program amendment from the Town of St. Michaels. Bill 933 would have

needlessly created conflicts between Talbot County’s Critical Area Program and the lawfully-

enacted Critical Area Programs of St. Michaels, Oxford, and Easton. The Critical Area
Co_mmission had not only the authority, but the duty, to .reject Bill 933 as an amendment to
Talbot County’s Critical Area Program.

The Critical Area Commission acts in a “quasi-legislative” capacity when it reviews
local criticai area pfograms and program amendments. North v. Kent Island Limited
qutnership, 106 Md. App. 92, 103 (1995). “Where an administrative agency is acting in a
'manner which may be considered legislative in nature (quasi-legislative), the judiciary’s scope
of rcyiew of that particular action is limited to assessing whether the agency was acting within
its legal bouﬁdaries.’f County Council of Prince George's County v. Offen, 334 Md. 499, 507

| (1994), quotiﬁg Dep'’t of Natural Resources v. Liﬁchester Sand and Gravel Corp., 274 Md.
211, -22.1 -24(1975). Under the narrow standard of judicial review for a quasi-legislative
actioh, the Critical Area -Commission’s denial of Talbot County’s.proposed amendment to the
'(joupty’s Critical Area program must be affirmed.

A. The Critical Area Commissioﬁ_ Acted Within Its Legal Authority In

: Denying Talbot Coun\ty’s Proposed Program Amendment Because That
Proposed Amendment Would Have Created An Inconsistency Between

Talbot County’s Program And Other Approved Critical Area Programs.

The Critical Area Commissioh “was designg:d to be an oversight committee.” North

v. Kent Island, 106 Md. App. at 106. In its oversight capacity, the Commission was obligated

to reject Bill 933 because the Bill did not m»eet'the standards or goals of the Critical Area law
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and criteria. In panicuier, Bill 933 defies the llef.gislative charge that Critical Area programs
are to be implemented in a “consistent and uniform manner.” Nat. Res. II §8-.1801(b)(2).

Bill 933 directly undermines the purpose of the Critical Area Law’s statutory scheme
for a land-use program that is consistently implemented throughout Maryland’s Bay region.
See Boyle v. Maryland-National Capital Park and Planning Commission, 385 Md. 142, 154
(2005) (“Important in deterrﬁining legislative intent . . . is the purpose of the statutory scheme
of which the statute under review is 5 part”). The Generai Assembly designed the Criti‘éal
Area program-as a Reso;irce Protectieri Program to be implemented “‘on a cooperative basis
between the State and affecfed_-localagovemments, with local governments establishing and
‘implementing their proéams ina consiete_nt end un‘iform manner subject te State criteria and

~oversight.” Nat.. Res. II §8-180 1(b)(2)(emphasis added). By its terms, Bill 933 is antithetical
t_e the cooperation and consistency eal.lea 'fer by the General Assembly.

The Bill created inconsis_tehcies .lamong‘the County’s and three Towns’ Critical Area
programs, all of which were functioning independently, and all of which had been appreyed
by the Commission. The approved muhicipal | programs provide ‘Town processes and
standards for the Towns to use in processing applications for growth allocation. Under Bill
933 those Town ordinances are rendered ﬁugatery, because the Towns no longer have any -
significant gfthﬁ allocation acreage."' By its application, Bill 933 renders null and void

projects and Critical Area program changes previously approved,‘not by Talbot County, but

* "' According to Talbot County, St. Michaels would have approximately 4.9 acres of
growth allocation, and Oxford would have a smaller amount. E. 322.
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by other jurisdietions with full planning and zoning powers. The Critical Area Commission

| correctly recognized the inconsistencies created by Bill 933 in the approved programs of the
B ”falbot .County municipalities, and, for that reason, the Commission correctly rejected the Bill.
The Critical Area Law provides that the Critical Area' Commission shall approve a
program amendment if the amendment meets “(1) [t]he standards set forth in [Nat. Res. II]
§8--1 80'8(b)(1) through (3) ... and (2) [t]he criteria adopted by the Comm1ssmn under [Nat.
Res. II] §8 1808 Code, Nat. Res. IT §8-1809(j). Bill 933 falled to meet these standards and

criteria in several ways. First, the Bill did not “accommodate grthh” as required by Code,

Nat. Res. 1T ‘§f8#1808(b)(3). In fact, on its face, Bill 933 removed growth allocation acreage

that the County. .previonsly granted to the Towns of St. Michaels Easton, and Oxford
Second Bill 933 purported to rescmd Tawful actrons of the Town of St. M1chaels in
‘approvmg growth allocatlon appllcatlons for lands within the Town, for the Strausburg and
: Mrles -Pomt. -III .sprOJects., This result of Btl'lr 933 flies in the face of the requirement in
COMAR 27.01 0206 for “counties, in.coordination with affected municipalities,[to] establi-sh _
a'process to aceommOdate the growth needs of the rrlunvi'cipalities.”' As the circuit court
obser{red the word “coordination” means “‘to harmomze work together or bring 1nto a
~ common actlon effort or condition.”” E. 2257, quoting Network Commerce, Inc. v. Mzcrosoﬁ
Corp 260F Supp.2d 1034 1041(WD Wash 2003), aff’d, 422 F.3d 1353 (Fed Cir. 2005).
In the;Commlssron s and the circuit court’s v1ew, Bill 933 established absolutely no process

for coordination between the County and its Towns.




Nor did~kTalbot County develop Bill 933 “in coordinatibn” with the Towns of St.
Michaels, Easton or Oxford, vas required by the Criteria, and és it had done in 2000 with its
“supplemental” growth allocation bill (Bill 762). All three Towns have at all times opposed
Bill 933. See E. 761, Affidavit of Cheril Thomas, Town Manager of St. Michaels; E. 1132,
Affidavit of Sidney S. Campen, Jr., President o‘f Commissionéré of Oxford; and E. 992-994,

Letter from John F. Ford, President, Easton Town Council.'?

Not only did Bill 933 purport té revoke prior, lawful actions o'f the Towns, but
moreover, the Bill made absolutely no provision for future coordination with the Towns to -
accommodate their growth needs. Although Talbot County asserts (Brief at 29-32) that the
“jointreview process” of Bill 762 (Supplemental G'rowth Allocation) would apply to Bill 933,
‘that assertion is belied by the language of Bill 933."* The County afgued this theory before

the Panel, and the full Commission. E. 1103-1106. Néither the Paﬁel nor the Commission
acéepted the County’s argument, for tﬁe simple reason that Bill 933 set up no pfocess at all.

Talbot County baldly claims that the Commission “conceded that the joint review
process established by Bill 933 complies with the goals and criteria of the Critical Area

statute.” Brief at 34. The record contains not one shred of support for this assertion. Neither

12 Mr. Ford’s March 24, 2004 letter to the Chairman of the Commission states: “It is
clear that the attempt by the County to reserve to itself the power to impose conditions and
limitations on land use projects within municipal boundaries is at variance with every notion
of appropriate relations between counties and municipalities in this State.” E. 994.

" Bill 762 specifically re-enacted the County Code provision granting specific growth
allocation acreage to St. Michaels, Oxford, and Easton. These acreage allotments were
repealed by Bill 933. ;
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A fhe Panel, nor Commission counsel, nor the Commission has ever agreed with the County’s
wishful thinking that Bill 933 established any “process” whatsogver for accommodating the
growth needs of the Towns. Contrary to the County’s argument (Brief at 15) that Bill 933
“set up a joint review process,” Bill 933 Simply re‘v.oll(e’s:r-.éll growth allocation acreage from
the Towns, and by its terms establishes no process for the Towns to reclaim that acreage. E.
1039-1044. Mqrcoyer, fhe T(;Wn of Easton, which had used the Bill 762 “joint review”
processto obtain suppleméntél gfowth allocation, irifOrmed the Critical Area Commission that
“the process did not fcﬂéét close cooperation between the Town and the County on either a
pfocedural or a substantive basiss’ E. ‘993. _

Bill 93? ‘would 'héve ‘unilaterally .chan'_.ged';?the" way that the Towns had been
administering ,théir .Cfitical Area growth for ‘ov‘e_.r.,ISI‘ y.e'z}r‘s.}‘ ‘As. the circuit court stated,
“[p]laiijly, in the context of critical’area' law, ‘thé.Ordinary-jméénihg'Qf tile wb‘rd‘ ‘coordinate’

2

does not cbnnbte ""a domiﬁating in~ﬂi’1ené_e.:” E. 2257, : quotmg Network Commerce v.
Mibfosoﬁ, supra. In proposing Bill 933 as‘ an amcndrhent td 'its,Cr_itical Area program, Talbot
C.ounty‘igﬂoredi its oﬁlirgation under the Cfitica_tl Area law to ¢00rdiﬁate with the Towns and
to 'accommodate the future g'rdvvih needs of the ToWnsr. Bill 933 creafed conflicts between
Talbot. County’s app£oved Critical Area prograin and the Critical Area prografns of thé
County’s incorporatéd municipalities. In order to épbrove Bill '933,-the Cbmmission wéuld

have had to turn a'blind eye to the ihconsistency and chaos created by this Bill and thereby

abandon its oversight obligations in reviewingpropg_s_ed local program amendments. North,
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106 Md. App. at 106. This, the Commission could not and did not do.

B.  The Critical Area Commission Acted Within Its Authority To Deny
Approval To Talbot County Bill 933 Because Bill 933 Would Have Negated
Previous Lawful State Approval Of A Change To St. Michaels’ Critical
Area Program.

| Talbot County s Bill 933 left no room for doubt as to its effect upon the 2003
Strausburg growth allocation amendment to the Town of St. Michaels’ Critical Area Program:
Bill 933 would void the approvals granted to that development by both the Town and by the
Criﬁcal Area Commission. To contend, as Talbot County does (Brief at 25-30), that the
Critical‘Area CoMiSeion- could not consider this plainly stated effect of Bill 933 is to
'demand that the Commission ignore reality."

Inbctober, 2003, the Commission considered the Town of St. Michaels’ submission
of a proposal to amend its Crltlcal Area pro gram by changing the designation of 21 acres (the
Strausburg property) within the Town limits from Resource Conservatlon Area to lelted
Developmerit Area. E. 63. The Commissioh’s approval of St. Michaels’ proposed change to
" its Critical Area maps marked the final step in accomplishing the change to St. Mlchaels

| Critical Area Program. E. 2253 Less than six months later, Talbot County, through Bill 933,

4 Talbot County maintains that the Commission may consider only carefully selected
sections of the Critical Area Law and criteria. Briefat27. Talbot County is wrong. In 2006,
- the General Assembly addressed this misguided notion by “clarifying the authority of the
* Critical Area Commission and the Chairman regarding program amendments and program
refinements.” In Chapter 55, 2006 Laws of Maryland, the General Assembly provided that
the Commission “shall determine if the proposed amendment is consistent with the
purposes, policies, goals, and the provisions of this subtitle, and all criteria of the
Commission.” (Emphasis added, Nat. Res. II 8-1809(0)(2)(Supp. 2006)
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in effect attempted to rescihd this lawful State approval. Bill 933 provided for the reversion
of “unutilized” growth ailocation acreege previously awarded by any Town, and, as the circuit
court noted, “ the Strausburg Subdivision lay squerely within the .s.i'ghts of this automatic
reverter.” E. 2254. Yet, the}Crit‘ical Area Commission had no feéson to rescind its prior
approval. The circuit court summarized: |

* In essence, what CAC was asked to do by the County was to indirectly
. ratify a nullification of its own approval of the Stralisburg Subdivision. That
. approval had not been given to action by the County, but to action of the Town

- of St. Michaels. The approval was wholly valid under the crltlcal area statute,
the Town s critical area program and existing prov151ons of the Talbot County
zomng Ordmance We believe it perfectly obvious that the County has no right

to require CAC to approve a measure which has the effect of revoklng prior
- action by [the] Comm1ssmn

E. 2254 \

The c1rcu1t court was rlght If the Commiss'ion-,_hﬁti ahﬁro‘?ed Bill 933, and its‘ |
conconjitant r_esoission of the approved Oc_tober, 2003 St Michaeis" ptogratn change, the
, Commission’s actlon would have been challengeahle as arbltrary and - capricious. The
Comm1sswn had no choice but to I'C.]CCtVBlll 933, a bill that would have blatantly stopped

growth allocation projects previously approved by both the Comxhlssion and the Town of St.

Michaels.'s

" In addltIOI‘l to the Strausburg growth allocatlon the Town of St. Michaels had, in
2003, approved a growth allocation for the Miles Point project, on lands within the Town
boundarles The Town submitted the proposed Miles Point growth allocation to the Critical
Area Commission, and the Commission processed the. Town’s request. as a Program
amendment. E. 1112-1113. Bill 933 would have rendered the Town’s action on the Miles
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Talbot County weakly attempts to rebut the fact that Bill 933 would have rescinded
approvals granted by both the Town of ‘St. Michaels aﬂd the Critical Area Cqmmission by
invoking a severability clause in Bill 933 (Brief at 33)."® The Count)‘l’s argument fails,
.' because Eill 933's severability clause provides that if a “Court” holds any portion of the
) ordinance invalid, the remaining prov.isions are still effective.. E. 1044-1045. The
Commission is not a court. The Commission cannot pick and choose the provisions of a
proposed local Critical Area Program amendment that the Commission will consider; rather,
the Commission had to give full effeét to all pfoyisiéns of the Bill, as submitted by the
County. |
: The Critical Area Commission, in its oversight authority to review proposé.ls for
. amendr'nent to local critical area programs, lmus‘t- c;)nsider the effect that a-local proposal
. w_‘_ogldhave on the entire Critical Area, and not merely on one jurisdiction in @soiation. In
- K‘ehﬁt“lslaﬁél Defense League, LLC v. Queeﬁ Anne’s County Bd. of Elections, this Court
‘ considered,'and rejected, a claim by citizens in Quéen Anne’s County, that the Couﬁty’s
enactment of an ordinance to amend its ‘cr’it&ical are program was pﬁrely “local” action. 145
Md. App. 684, cert. denied, 371 Md. 615 (2002)._ This Court first noted the purpose of the

General Assembly to establish a land-use protection program that would be consistent and

Point project a nullity.

' Section 2 of Bill 933 provides that “[i]f a Court issues a ﬁnal decision holding that
any part of this ordinance, or the appllcatlon thereof to -any person or circumstance, is
unconstitutional or invalid, the remaining prov151ons hereof and the application thereof to all
other persons and circumstances remain in full effect
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uniform throughout the State-wide Critical Area. 145 Md. App. at686. While Queen Anne’s
County had enacted the ordinances in question, the ordinances were “enacted pursuant to a
public general law, ...[and] all of the County’s actions with respect to its Critical Area
program were taken pursuant to mandatory language in the State Critical Area law, a public
general law, binding on the County.” 145 Md. App. at 692.
Expressly rejecting the argument that vthe ordinances were enacted pﬁrsuant to the
| County’s zoning and .lantl oso powers, the Kent Island Court stated: “Amendments to the
County Critical Areaprogram,..‘. are not zoning matters. ... The ordinances Wére part of the
implementation of a State prograni in which wuniformity is réquired and in vtzhich thé
Commission is given authority to achieve such uniformity.” Id. at 693 (émphasis added).
| The Kent Island Court’s teasoning. is instructive here: : Because't_h:e ordinan_oes
“..were ‘enact‘eq,‘pursuant to.a public 'goneral law, they arﬁo tl_ot purely *local‘ in origin or |
-, effect. Ahy .change to the Cout*zty s Criticol Area progrant has a potential effect on the eﬁtire
Critical Area.” Id. at 695 (etnphasis added). This conclusion is precisely what tho
Commission articulated in rejéoting Talbot County’s Bill 933: the Bill would have affected
other Critical Area programs, pfeviously approved and legitimately in force, in contravontion .
of the Commission’s dlity to ensure consistent and uniform implementation of the "Critical
Area law.
The Critical Area Commission’s rejection of Bill 933 on .the basis of the imoact on

prior Town and Commission actions fits squarely within the Commission’s statutory criteria
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and oversight responsibilities in reviewing proposed amendments for a Statewide resource
protection program.

II. THE CRITICAL AREA COMMISSION ACTED IN A TIMELY

MANNER IN ACCEPTING AND PROCESSING TALBOT COUNTY’S
PROPOSED AMENDMENT.. '

Thé lower court was corre_ct in its factual ﬁnding that insufficient evidence supported
the County’s claim that the Commissi‘on.missed any -mandatbry deadline for processing Bill
933. | E. 2298. The. facts support the Commission’s position tﬁat the Commission staff met
the 10 wérkjn;g day'administratiQe. processiﬁg time ‘pro'vic.led by Nat. Resl. I §8-1809(m)(2);
and, even if .'the Commission did not .meet th¢ time déadline, the statute establishes no penalty
for such'a failure.

The Critical Area Law providesv't'ha‘lt, within 10 wo‘rking ‘days. of reéeiving a proposed
amé’ndrhent, the CQmIriissioh shall maila nétiﬁ(;atioﬁ_to ﬁie local jurisdiction that the préposal |
has been accépte_d: or return the propoéal‘ as:_,_incbn'lhl‘éte.. »Cbid_e, Naf. Res. IT §8-1809(m)(2).
In th1s case, "félbo£ Cdunty initially s‘eﬁt Bill 933 to the Critical Area CommisSioh in a letter
dated December 29,2003, inquiring when the Commission might “discuss” Bill 933. E. 1060;
E. 2033. The Commission received this correspondence on Decémber 31, 2003. E. 2033.,
Subséquent bhoné cbnversationé ensued between Comnﬁssion staff and County staff, (E.
2034) and, on_J anuary 15,2004, Ren Serey, the Executivé Difec’tor of the Commission, wrp'tc |

to the County to confirm that the County would provide additional information as requested -
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by the Commission."” E. 2035.

By letter of January 19, 2004,.the County acknowledged that Commission staff had
determined that the initial submissioh was incomptete; and that additional information had
been tequested. E. 1060 (“Mr. Ren Serey has requested additional information r’egarding-Bill
| 933 which has been outlined within this cover letter.”). As the lov&%er court.found», “[i]t is
“undisputed that the County’s ori ginél submission was found to be incomplete, which resulted
in extensive exehanges, telephonie and 6therWise, between staff personnel of CAC and the
Cdunty. Ultimately, all pe.rties recognized that sufficient infonnetidn had been provided and
the matter moved fomatd.” E. 2259. |

The County’s letter submitting the requested additional information was dated January
19, 2004‘. That day,- however was Mértin.".LUther ‘King Day. and therefore a legal holiday. 18
Thus the earhest date that the letter could have been mailed was J anuary 20 2004, and the
earhest date the Critical Area Comnussmn could have received it was January 21, 2004 9

. Tenworking days after January 21, 200429 was February 5, 2004, the date Commission mailed

7 Mr. Serey s letter stated: ”As we discussed, it is my understanding that the County
will be submitting this Bill [933] and several others resulting from the comprehensive review
of the County’s Critical Area Programwith a formal request for approval by the Commission
in the next few weeks.’ (Empha31s added).

'® The United States Post Of-ﬁce is closed on legal holidays.

' The Commission received the letter, but the date stamp on it is illegible. See E.
1059—1060.(copy of letter). :

% “In computing any period of time prescrlbed or allowed by any applicable statute,
the day of the act, event or default after which the designated period of time begins torun is
not to be included.” Code, Art. 1, §36.
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a letter to Talbot County stating that Bill 933 had been accépted for processing. E. 1062.
Ninety (90) days from that date was May 5, 2004,A the date the Commission acted timely to
deny the proposed amendment. As the lower court observed, "‘thé County does not claim that .
it was unaware fchat the proposal had been accepted fbr processing or that it actively
participated in various hearings and other proceedings on that basis.” E. 2259.
Second, even if the Commission missed the 10 working day window for determining

W_hether t.o‘ accept for processing the County’s application, there is no legal conséquence
associated with faiiure to coﬁply with this deadline. The'léwer court recognized that “the
critical area statute provides no penalty for failure to provide notice of acceptance. Under the
circumstances here, we decline to provide one.” E. 2259. The fact that there is no
cdnsequencé stated in the statute me;d_ﬁs that the 10 working day processing tirﬁe frame is
directory, not mandatory. -“The question of whether a statutory provision using the words
‘shall’ is mandafory or dirg’c’tory ‘turris upon the intention of the Legislature. . . .” Solomon
v. Board ofPhysiéian Quality Assur., 132 Md.App. 447,456 (2000) (intémal quotation marks
omitted). f‘O’ne indication that the Legisl'aturle intended a time 'lifnitation to be directory
instead of mandatory is if . . . therg is.no sanction for ndqcompliance.” Id. See also.'Resetar
v. State Board of Educdtion, 284 Md. 537, 548 , cert. valfen_ied, 444 U.S. 838 (1979) (“we have
regarded as si gnificant the fact that the language of lthe~ statute under consideration provided
no p;nalty qu- failure to act within the time prescribed”).' Here, as the lower court corréctly

observed, there is no penalty for failure to meet the 10 working day requirement. E. 2259.
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The only sanction provided in the Critical Area Law for the Commission’s failure to act
is set forth in Code, Nat. Res. II §8-1808(0). If the Commission does not act on (vote on)
ona proposeci amendment “within 90 days of the Commission’s acceptance of the proposal”
the proposal is deemed approvgd. Here, it is undisputed that the Commission acted to
disapprove Bill 933 on May 5,2004. The lower court found as a fact that the Commission
acted withip 90 days of the date the Commiésion a_ccebted the County’s proposal (February
5,2004). E.2259.2' This Court should not disturb that finding of fact.

- CONCLUSION
For the reasons and authorities cited above, the Department of Natural Resources,
Critical Area Commission,"respectfullly requeéts this Honorable Court to affirm the actfon of
| the Critical Area ComrnissiQn‘.» --
Respectfully Submitted,

DOUGLAS F. GANSLER,
ATTORNEY GENERAL

- Marianne E. Dise
Assistant Attorney General .
Maryland Department of Natural Resources
o Critical Area Commission
: 1804 West Street Suite 100
Annapolis, Maryland 21401
(410) 260-3466
Attorneys for Department of Natural Resources

2! “Plaintiff had the burden of proving that [Commission] action was not taken within
90 days of acceptance. We have no hesitation in finding as matters of fact that plaintiff has
. not met that burden and that, in any event, the most credible proof is that acceptance of the
. [proposed] program occurred within 90 days prior to May 5, 2004.” E. 2259.
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Art. 1, § 36

RuULEs oF INTERPRETA’I_‘ION

§ 36. How computed. o,

In computing any period of time prescribed or allowed by any applicable
statute, the day of the act, event, or default, after which the designated period
of time begins to run is not to be included. The last day of the period so
computed is to be included unless: (1) It is a Sunday or a legal holiday; in which
event the period runs until the end of the next day, which is neither a Sunday
or a holiday; or, (2) the act to be done is the filing of some paper in court and
the office of the clerk of said court on said last day of the period is not open, or
is closed for a part of a day, in which event, the period runs until the end of the
next day which is neither a Sunday, Saturday, a legal holiday, or a day on which
the said office is not open the entire day during ordinary business hours. When
the period of time allowed is more than seven days, intermediate Sundays and
holidays shall be considered as other days; but if the period of time allowed is.
seven days or less, intermediate Sundays and holidays shall not be counted in
computing the period of time. (An. Code, 1951, § 2; 1941, ch. 522; 1957, ¢h.
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399, § 40; 1991, ch. 352; 1997, ch. 31, § 6.)

Cross references. — As to computation of

time under Election Code, see § 1-301 of the

Election Law Article. .

For provisions of Maryland Rules as to com-
putation of time, see Maryland Rule 1-203 (a),
(b). : :

Legislative intent. — The purpose of this
section is to establish a uniform method of
computing any period of time prescribed or
allowed by the rules of any court, or by order of
court, or by any applicable statute: A uniform
procedure for computing statutory periods is
equitable for two reasons: First, a set method of
time computation brings a degree of certainty
to the law; second, by excluding the first day
and counting from the first whole day following
the event, a party will not be prejudiced if the
triggering event occurs toward the end of the
day. Hampton v. University of Md., 109¢Md.
App. 297, 674 A.2d 145 (1996), cert. denied, 343

. Md. 333, 681 A.2d 68 (1996), cert. denied, 519

US. 1032, 117 S. Ct. 592, 136 L. Ed. 2d 521
(1996), S

Computation of period for lottery tick-
ets. — One-year period allowed for claim of
Prize on winning State lottery ticket com-
mences on the day following the drawing in
which the ticket became a winner and runs up
to, but not including, the correspondingly iden-
tified month and day of the next successive
year. 60 Op. Att'y Gen. 439 (1975).

Under Maryland Rule 1-203 and Art. 1, § 36,
th? three-year statute of limitations on wom-
an’ claim began to run on April 4, 1997, and
expired on April 3, 2000. Mason v. Bd. of Educ.,
143 Md. App. 507, 795 A.2d 211 (2002), aff’d,
375 Md. 504, 826 A.2d 433 (2003)..

Applicability of section to § 6-308 of the
Tax - Property Article. — The provisions of
this section, providing that, in computing time
periods, the day of the event from which the
period runs-is not counted, but the last day of
the period is counted, are applicable to former
Article 81, § 232C (d) (now see § 6-308 of the
Tax - Property Article). 64 Op. Att'y Gen. 20

"(1979). - ,

Applicability to § 16-203 of the. Insur-
ance Article. — Former Article 48A; § 390
(now § 16-203"(a) and (b) of the Insurance
Article) was not exempted from the policy of
uniformity mandated by’ this section, and

- therefore, the date of issue of a life insurance

policy must be excluded in computing the pe-
riod during which the policy remains contest-
able. Equitable Life Assurance Soc’y of United
States v. Jalowsky, 306 Md. 257, 508 A.2d 137
(1986). .

Where the last day for a defendant to file a -
post conviction petition fell on a Saturday,
Maryland Rule 1-203 and this section, gave him
until the following Monday to file his petition.
Grayson v. State, 354 Md. 1, 728 A.2d 1280
(1999). 4

Effect of legal holiday on swearing in
official. — State’s Attorney would be sworn in

.on Tuesday, January 3, 1995, rather than the

first Monday in January, which was a legal
holiday. 79 Op. Att'y Gen. 438 (December 12,
1994). :

Stated in Mason v. Bd. of Educ., 375 Md.
504, 826 A.2d 433 (2003).

Cited in Hyder v. Montgomery County, 160
Md. App. 482, 864 A.2d 279 (2004), cert. denied,

. — Md. —, 872 A.2d 47 (2005).




Avnotated Code of Maryland
§ 8-1802 ‘ NaTuraL RESOURCES '

o ' ‘| (18) “Local jurisdiction” means a county, or a municipal corporation with
planning and zoning powers, in which any part of the Chesapeake Bay Critical
Area or the Atlantic Coastal Bays Critical Area as defined in this subtitle, is
located. 1

(14) (1) “Program” means the cntlcal area protection program of a-local
jurisdiction. . :
® ‘ _ (ii) “Program” includes any amendments to the program

; (15) (i) “Program amendment” means any change to an adopted program

. that the Commission determines will result in a use of land or water in the

C T ) o Chesapeake Bay Critical Area or the Atlantic Coastal Bays Critical Area in a
» manner not provided for in the adopted program.

(ii) “Program amendment” includes a change to a zoning map that is not
® o : , consistent with the method for usmg the growth allocation contamed in an
adopted program. -

(16) (i) “Program refi reﬁnement” means any change to an adopted program that
the Commission  determines will result in a use of land or water in the
” Chesapeake Bay.Critical Area or the Atlantlc Coastal Bays Critical Area in a
_ 'Mmanner ‘consistent with the adopted program.
® ' - (i) “Program refinement” includes:

- ‘ 1. A change to 3 zoning map that is consistent thh the development area

designation of an adopted program; and i
{: 2. The use of the growth allocation in accordance w1th an adopted program. |

(17) (i): “Project approval” means- the approval of development, other than |

: developmerit by a State or local government agency, in the Chesapeake Bay

® s . . " Critical Area or the: Atlantxc Coastal Bays Critical Area by the appropnate
C ' local approval authonty

v (i) “Project approval” includes:
IO : ' ' . 1. Approval of subdivision plats and site plans ‘
no : : ' 2. Inclusion of areas ‘within floating zones; :
’ o "3. Issuance of vanances spec1a1 exceptlons and cond1t10na1 use permlts,
' , and ’ :
: 4, Approval of rezoning. B ' L
(iii) “Project approval” does not 1nclude building permits. : 1
(b) Parties subject to obligation meosed by subtitle. — Wherever this
subtltle requires- Pnnce George’s County to exercise any power or authonty ;
: : Prince George’s County shares with the Maryland- National Capital Park and
o : Planning Commission, the obligation imposed by this subtitle rests on both the |
' : : © county and the Maryland-N ational Capital Park and Planning ( Commissionin
-accordance with their'respective powers and authorities. (1984, ch. 794; 1990,
ch. 6, § 2; ch. 649 § 2; 1995, ch. 626; 2002 ch. 433; 2004 chs. 526 546.)

Effect -of amendments. — Chapter 433, Critical Area” in present (a) (8) and .(10); and

.Acts 2002, effective June 1, 2002, inserted inserted “or the Atlantic Coastal Bays Critical

present (a) (2)"through (4) and redesxg'nated
former (a) (2) as present (a) (5); in present (a)
(5), deleted “Chesapeake Bay” preceding “Crit-
ical Area,” and inserted “for the 'Chesapeake
and Atlantic Coastal Bays”; inserted present (a)
(6) and redesignated the'remaining paragraphs
accordingly; inserted “or Atlantic Coastal Bays

Area” in present (a) (11), (13) (i), (14) (i), and
(15) ().

Chapter 526, Acts 2004 eﬁ'ectlve June 1,
2004, inserted present (a)(4) and redesxgnated
the remaining subsections accordingly.

Chapter 546, Acts 2004, effective June 1,
2004, inserted the paragraph designated herein
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2006 Laws of Macylond

ROBERT L. EHRLICH, JR., Governor Ch. 55

(1) comYare the credentialing system for health providers used in_the
State to the systems Wsed in other states;

(2) - compard\the uniform credentialing form used in the State to the _
format used by the Coundy] for Affordable Quality Healthcare;

(8) identify the\nechanisms used by physicians and other health care
providers to complete. credexf-t )5 ling; and . ,

(4) identi ways to§ mprove the credentialin g system used in the State.

" (b) . On or before January 1X2007, the Administration shall report its findi gs

in accordance with § 2-1246 of the Ntate Government Article, to the Senate Finance
Committee and the House Health an} Government Operations Committee.

SECTION 2- 3. AND BE IT FURCHER ENACTED, That this Act shall take
effect October 1, 2006.

Enacted April 7, 2006.

CHAPTER 56
(Senate Bill 751)

AN ACT concerning . _ ,
Chesapeaké and Atlantic Coastal Bays Critical Area Protection Program -

* Critical ijea Commission - Authority

FOR the p_uﬁmse of clanfymgthe "'authorityv of the Criticai Area Commission- and the
chairman regarding program amendments and program refinements; altering
_ the guidelines for local jurisdictions for the location ‘of new intensely developed
- and limited development areas; altering the Commission’s approval ‘process for
. program amendments andprogram refinements; clarifying the procedures for
growth  allocation requeats. by local. jurisdictions; clarifying certain terms;
defining - certain terms; ‘and . generally ‘relating to the authority of the
. "Commission and the Chairman of the Chesapeake and Atlantic Coastal Bays
‘Critical Area Protection Program. ~ .~ =~ . - ‘
BY repealing and reenacting, with amendments, -
Article — Natural Resources ,
_ Section,@_—1802(a), 8-1808.1(c), and 8-1809(o), (p), and (q) -
- Annotated Code of Maryland :
(2000 Replacement Vohimg and 2005 Supplement)

- SECTION- 1. BE IT ENACTED BY THE 'GENERAL ASSEMBLY OF
MARYLAND, That the Laws of Maryland read as follows:

- 367 -




- THIS SECTION; OR -

Ch. 55 2006 LAWS OF MARYLAND
Article - Natural Resources
8-1802.
"(a) (1) In this subtitle the folldwing words have the meanings indicated.

(2) ““Atlantic Coastal Bays” means the Assawoman, Isle of Wight,
anepuxent Newport, and Chincoteague Bays.

: (3) “Atlantic Coastal Bays Critical Area ' means the initial planning area
identified under § 8-1807 of this subtitle.

(4) “Buffer” means an exxstmg, naturally vegetahed area, or an area
established in vegetation and managed to protect aquatic, wetlands, shoreline, and
terrestrial environments from man-made dxsturbances

(6) “Chesapeake Bay Cntlcal Area” means the initial planning area
identified under § 8-1807 of thls subtxtle

" (6) “Commission” means the Cﬁtical Areéa Commission for the
Chesapeake and Atlantic Coastal Baya estabhshed in this subtitle.

¢)) “Cntxcal Area” means the Chesapeake Bay Critical Area and the

Atlantx.c Coastal Bays Cnuca.l Area, .

@ “DEVELOPER” MEANS: | o
(D APERSON ‘WHo UNDERTAKES DEVELOPMENT AS DEFINED IN

{ A PERSON WHO UNDERTAIG}SVDEVELOPMENT ACTIVITIES AS

. DEFINED IN TH.E CRITERIA OF THE COMMISSION

: (9) “Deve]opment" means any act1v1ty that materially affects the
condmon or use of dry land, land under water or any structure.

[(9)] 10 @ “Dwelhng unit” 'means a smgle unit providing complete,

- ‘independent living facilities for at least one- person, including permanent provisions

for sanitation, cooking, eating, sleepmg, and other actxvxtles routinely associated with
dax]y life. . ,

(ii) “Dwelling unit” mcludes a living quarters for a domestic or
other employee or tenant, an m—law or accessory apartment, a guest house, or a
vcaretaker resldence o

o [(10)] (11) “Growth allocatmn means the number of acres of land in the
Chesapeake Bay Critical Area or Atlantlc Coastal Bays Critical Area that a local
jurisdiction may use to create new mtensely developed - areas and new limited
development areas.

[anjaz “Includes means 1ncludes or mcludmg by way of illustration
and not by way of limitation.

- 368 -
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ROBERT L. EHRLICH, JR., Governor Ch. 55

[(12)1(13) “Land classification” means the designation of land in the
Chesapeake Bay Critical Area or Atlantic Coastal Bays Critical Area in accordance
with the criteria adopted by the Commission as an intensely developed area or
district, a limited development area or district, or a resource conservation area or
district. :

[(13)1(14) “Local jurisdiction” means a county, or a municipal corporation
with planning and zoning powers, in which any part of the Chesapeake Bay Critical
Area or the Atlantic Coastal Bays Critical Area, as defined in this subtitle, is located.

‘1(14)1(15) (i) © “Program” means the critical area protection prog"ram‘of a
local jurisdiction. .

(ii) “Program” includes any amendments to the program.

[(15)1(16) i) = “Program amendment” means any change OR PROPOSED
CHANGE to an adopted program [that the Commission determines will result in a use
of land or water in the Chesapeake Bay Critical Area or the Atlantic Coastal Bays
Critical Area in a manner not provided for in the adopted program] THAT IS NOT
DE’I‘ERMINED BY THE COMMISSION CHAIRMAN TO BE A PROGRAM REFINEMENT.

.(i1) - “Program amendment” includes a change to a zoning map that

is not consnstent with- the method for using the growth allocation conta.med in. an-

adopted program

[(16)] amn G- “Progx'am refinement” means any change OR PROPOSED

- CHANGE to an adopted program that the Commission CHAIRMAN determmes will
result in a use of land or - water.: in the Chesapeake Bay Critical Area or the Atlantxc
Coastal Bays Critical Area in a manner consistent with the adopted program, OR

THAT WILL NOT SIGNIFICANTLY AFFECT THE USE OF LAND ‘OR WATER IN THE :

CRITICAL AREA.
(ii) “Pro'griml‘ref'mement” lincludes] MAY INCLUDE:

1. A change to [a zoning map that is consistent, w1th the
development area desxgnatmn of] an adopted program THAT RESULTS FROM STATE
LAW; [and]

2. [The use of the growth allocation in accordance with an

adopted. program] A CHANGE TO. AN ADOPTED PROGRAM THAT AFF'ECTS LOCAL

PROCESSES AND PROCEDURES

3. A CHANGE TO A LOCAL ORDINANCE OR CODE THAT
CLARIFIES AN EXISTING PROVISION; AND

4. A MINOR CHANGE TO AN ELEMENT OF AN ADOPTED
PROGRAM THAT IS CLEARLY CONSISTENT WITH THE PROVISIONS OF THIS SUBTITLE
AND ALL OF THE CRITERIA OF THE COMMISSION.

- 369 -
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Ch. 55 2006 LAWS OF MARYLAND

((17)1(18) i) “Project approval” means the approval of development,
‘other than development by a State or local government agency, in the Chesapeake
Bay Critical Area or the Atlantic Coastal Bays Critical Area by the appropriate local

approval authority.
(ii) “Project approval” includes:
1. Approval of subdivision platg and site plans;
2. Inclusion of areas within floating zoties;

. 3. Issuance of variances, special exceptions, and conditional
_use permits; and . ' ‘ .

4. Approval of rezoning.
(iii) “Project approval” does not include building permxts

8-1808.1.

. (). (1) When locating new intensely’ developed or hmxted development areas,

local Jurxsdlctlons {-shall use the followmg gmdelmes -} AND—'FHE—GGWISSXQNSHM,L

: [(1) New-- mtensely deveIOped areas should be located in hmxted
development areas or adjacent.to elestmg mtensely developed areas

,f.’f'('2) New limited. development areas should be located ad)acent to exxst.mg
lumted development areas or mtensely developed areas;] y

PR . LOCATE A NEW INTENSELY DEVELOPED AREA SHQULD—BE,
I:OGATE-D IN' A LIMITED DEVELOPMENT 'AREA OR ADJACENT TO AN EXISTING
INTENSELY DEVELOPED AREA;

(Il LOCATE A NEW LIMITED DEVELOPMENT AREA BHOUED-BE
'LOGATED ADJACENT TO AN EXISTING LIMITED DEVELOPMENT AREA OR AN
INTENSELY DEVELOPED AREA; .

‘ (I LOCATE A NEW LIMITED DEVELOPMENT AREA OR AN
IN’I‘ENSELY DEVELOPED AREA SHOULB-BE-LOCATED IN A MANNER THAT MINIMIZES
IMPACTS TO A HABITAT PROTECTION AREA AS DEFINED IN COMAR 27.01.09, AND IN
AN AREA AND MANNER THAT OPTIMIZES BENEFITS TO WATER QUALITY AND

. " (IV) LOCATE A NEW INTENSELY DEVELOPED AREA OR A LIMITED
.DEVELOPMENT AREA TO—BE-LOGATED IN A RESOURCE CONSERVATION AREA
SHOULD-BE-LOCATED AT LEAST 300 FEET BEYOND THE LANDWARD EDGE OF TIDAL
WETLANDS OR TIDAL WATERS;




ROBERT L. EHRLICH, JR., Governor Ch. 55

[(3)3(V) Except as provided in [paragraph (5)] ITEM (VII) of this
[subsection] PARAGRAPH, no more- than one-half of the expansion allocated in the
criteria of the Commission may be located in resource conservation areas;

[(4)J(VDD New intensely developed or limited development areas to be
located in the resource conservation area’ shall conform to all criteria of the
Commission [for intensely developed or limited development areas] and shall be
designated on the comprehensive zoning map submitted by the local jurisdiction as
part of its application to the Commission for program approval or at a later date in
compliance with § 8-1809(g) of this subtltle and

[(5)3(VID) In Calvert, Caroline, Cecil, Charles Dorchester, Kent, Queen
Anne’s, St. Mary’s, Somerset; Talbot, Wicomico, and Worcester counties, if the county
is unable to utilize a portmn of the growth allocated to the county in [paragraphs (1)
and (2)] FHHS-PARA A ] ig-subseetion ITEMS (I) AND () OF
THIS PARAGRAPH w1th1n or ad_)acent to: emstmg mtensely developed or limited
development areas as demonstrated in the local plan approved by the Commission,
then that portion of the allocated expansion which cannot be so located may be
located in the resource conservation area in’ ‘addition to the expansion allocated in
[paragraph (3) of this subsection] ITEM [i%25) (\_/) OF - THIS PARAGRAPH. A developer
shall be required to cluster any development in an area of expansnon authonzed.
under this paragraph. : : 4 ,

@) THE COMMISSION SHALL ENSURE “THAT THE GUIDELINES IN

TAVE:BEEN: APPLIED IN A MANNER THAT IS
4 / JOALS, AND PROVISIONS OF 'rms
: 'SUBTITLE ANDALL CRITERIA ox-"rma COMMISSION o

8-1809

- (0)" (1) ~For proposedf rogr amendments a Com:mssxon panel shall holda -
pubhc hearing in the local Jurxsdlctlon, ‘and the Commission shall act on the proposed-
program amendment within 90 days of the Commission’s acceptance of the proposal
If action by the Commission is. not taken w1th1n 90 days the proposed program
amendment is deemed approved v '

. (2) THE COMMISSION SHALL DE'I‘ERMINE IF - THE - PROPOSED
AMENDMENT IS CONSISTENT WITH THE GGWISSIQN-S—PURPQSE PURPOSES,
POLICIES, GOALS, AJ:L—GRI?EM—ANBANDTHE PROVISIONS OF THIS SUB’I'ITLE L AND
ALL CRITERIA OF THE COMMISSION. '

3) IN ACCORDANCE WITH. THE COMMISSION'S DETERMINATION IN
PARAGRAPH (2) OF THIS SUBSECTION THE. COMMISSION SHALL : :

() APPROVE THE PROPOSED PROGRAM AMENDMENT AND NOTIFY
THE LOCAL JURISDICTION; ,

(II) DENY THE PROPOSED PROGRAM AMENDMENT;

(Im APPROVE THE PROPOSED PROGRAM AMENDMENT SUBJECT TO
ONE OR MORE CONDITIONS; OR '

-3n -
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Ch. 55 2006 LAWS OF MARYLAND

(IV) RETURN THE PROPOSED PROGRAM AMENDMENT TO THE
LOCAL JURISDICTION WITH A LIST OF THE CHANGES TO BE MADE.

(4 IF THE COMMISSION APPROVES A PROPOSED PROGRAM
AMENDMENT SUBJECT TO ONE OR MORE CONDITIONS UNDER ITEM (3X1II) OF THIS
SUBSECTION, THE LOCAL JURISDICTION SHALL NOTIFY THE COMMISSION WITHIN 36
60 DAYS OF ITS INTENT TO GGMP-LX‘-WFFH ADOPT THE CONDITIONS.

.[(2)] (5)- The local Junsdxctlon shall mcorporate the approved program
amendment AND ANY REQUIRED CONDITIONS into the adopted program within 120
days of receiving notxce from the Commxssmn that the program amendment has been
approved. ‘

() (D) Proposed program refinements shall be determined as provided in
thls subsectxon ' . ‘ A

(2) (1) Within 30 days of the Commission’s acceptance of a proposal to
change an - adopted program, the chairman, on behalf of the Commission, may
determine that the proposed. change is a program refinement. Immediately upon
making ‘a determmatmn under this paragraph the chairman shall notify the
Commxssxon of that determmatlon

: (u) If a proposed change that was specifically subxmtted as a
program refinement is not acted on by the chairman within the 30-day period, the
Commission. shall nohfy the appropnate local Junsdlctlon that the proposed change
‘ _'has been deemed to be a program amendment

. S . The Commmsxon may _vote to overnde the chairman’s
determmatlon only ‘at the first Commission meetmg where a quorum is present
followmg the chan'mans determmatlon

(u) If the chairman’s determination is overndden the proposed
change is deemed a program amendment, whxch shall be: decxded by the Commission
in. accordance w1th“the procedures for program amendment;s provxded in this section,
except that theCommxssmn shall act on the program amendment within 60 days
after a vote to ovemde the chalrman .

. (m) If the chaxrmans determination is not overridden, within 10
working days after the opportumty to override the chairman’s decision under item (i)
of this paragraph the chau'man _on behalf of the Commission, shall:

o _1_ 'DETERMINE _IF THE PROGRAM _REFINEMENT IS
CONSISTENT WITH THE PURPOSES, POLICIES, GOALS, AND PROVISIONS OF THIS
SUBTITLE AND ALL CRITERIA OF THE COMMISSION AND '

-11: 2. A Approve the proposed program reﬁnement and
notify the local _]unsdlctxon

3— B Deny the program refinement; [or]

- 372 -

Apx 8



ROBERT L. EHRLICH, JR., Governor Ch. 66

3 C. [Send the proposed program refinement back to the
local jurisdiction with a list of specific changes to be made) APPROVE THE PROPOSED
PROGRAM REFINEMENT SUBJECT TO ONE OR MORE CONDITIONS; OR )

4 D. RETURN THE PROPOSED PROGRAM REFINEMENT
BACK TO THE LOCAL JURISDICTION WITH A LIST OF THE CHANGES TO BE MADE

(iv)  [Within 10 working days of receiving a changed program
refinement changed in accordance with item (iii)3 of this paragraph, the chairman
shall approve or deny the program refinement.} IF THE COMMISSION APPROVES A
"PROPOSED PROGRAM REFINEMENT SUBJECT TO ONE OR MORE CONDITIONS UNDER
ITEM (1I1)3 OF THIS PARAGRAPH, THE LOCAL JURISDICTION SHALL NOTIFY THE
COMMISSION WITHIN 36 60 DAYS OF ITS INTENT TO cOMPEY-VWITH ADOPT THE

- CONDITIONS

(4) A local Junsdxctlon shall mcorporate an approved program
refinement AND ANY REQUIRED CONDITIONS into its adopted program within 120
~days of recexvmg notice from the chairman’ that the program refinement has been
approved :

@ @ M As necessary, .a local Jurxsdxctxon may combine any or all
proposed program amendments or program‘refinements required for a specific project
i approval into a smgle request to the Comnnssmn for program amendment, program

reﬁnement or both » , B :

‘ L (D - 'I'HE COMMISSION SHALL ENSURE THAT. ANY _QUESTS
,RECEIVED IN. ACCORDANCE WITH. THT[S PARAGRAPH: ARE CONSISTENT WITH ‘THE

.~ . PURPOSES, POLICIES, GOALS; AND PROVISIONS OF THIS SUBTITLE, AND AL
. CRITERIA OF THE COMMISSION. ~

: (@ A PROJECT FOR WHICH A LOCAL JURISDICTION REQUESTS GROWTH
- ALLOCATION MAY BE SUBMITTED AS A PROPOSED PROGRAM AMENDMENT,
: PROGRAM REFIN'EMENT OR BOTH. '

3) Approval by the Commxssxon of a program amendment program'

refinement or both does not affect the Commission’s authonty to receive notice of or
intervene in a project approval that was not specifically approved by the Commission
as part of its approval of a program amendment or program refinement

SECTION 2. AND BE IT FURTHER ENAC’I‘ED That this Act shall take eﬁ'ect
June 1, 2006

: Enacted April 7, 2006.
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" Ch.431 _ 2002 LAWS OF MARYLAND
Article - Natural Resources
8-1801. -
(a) The General Assembly :finds and declares that:

(1) The Chesapeake Bay and its tributaries are natural resources of
great significance to the State and the nation;

(2) The shoreline and adjacent lands constitute a valuable, fragile, and
sensitive part of this estuarine system, where human activity can have a particularly
immediate and adverse unpact on ‘water quality and natural habitats;

(3) The capacnty of these shoreline and adjacent lands to withstand
continuing demands: w1thout further degradatxon to water quality. and natural
habitats is hmnted ‘

: 4 Natlonal studles have documented that the quality and producthty
of the waters of the. Chesapeake Bay and its tributaries have declined due to the
cumulative effects of huinan activity that have caused increased levels of pollutants,

: nutrients, and toxics in the Bay System and declines in more protectxve land uses

'such as forestland and agrlcultural land in the Bay region; :

) (5). Those' portxons of the Chesapeake Bay and its’ trxbut.anes ‘within
X ‘Maryland are’ par 1c”lar”1y stressed by the continuing . populatxon growth' and -
'development act1v1ty concentrated in the Baltlmore—Washmgton “metropolitan
corridor; '

o 6) . The quahty of life for the cltxzens of Maryland is- enhanced through
the restoratxon 'of the quahty and productnvnty of the waters of the Chesapeake Bay
and its tnbutarxes,

. g (7) The restoratlon of the Chesapeake Bay and its tnbutanes is .
dependent, in part, on mlmmxzmg further adverse impacts to the water quality and
natural habltats of the shorelme and adjacent lands;

(8).. 'I‘he cumulatwe 1mpact of current development is inimical to these
~ purposes; and

- (9) There is a critical and substantial State interest for.the benefit of
current and future generations in fostering more sensitive development activity in a
consistent and uniform manner along shoreline areas of the Chesapeake Bay and its
tributaries so as to mlmmxze damage to water quahty and natural habitats.

(b) Itis the purpose of the General Assembly in enactmg this subtxtle

(1) To establish a Resource Protection Program for the Chesapeake Bay
and its tributaries by fostering more sensitive development activity for certain
shoreline areas so as to minimize damage to water quality and natural habitats; and

- 3238 -
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PARRIS N. GLENDENING, Governor Ch. 431

(2) To implement the Resource Protection Program on a cooperative
basis between the State and affected local governments, with local governments
establishing and implementing their programs in a consistent and uniform manner
subJect to State criteria and oversight.

8-1808.

(@ @) Itisthe lntent of thxs subtxtle that each local Jurxsdxctmn shall have
prxmary responsibility for developmg and 1mplementmg a program subject to review
and approval by the Commission.

‘ (2) The Governor shall include in the budget a sum of money to be used
“for grants to reimburse local jurisdictions for the reasonable costs of developmg a

‘program under this section. Each local jurisdiction shall submit to the Governor [by
October 31, 1984] a detailed request for funds that are equivalent to the additional
costs mcurred in developmg the program under this ‘section.

. (3) The Governor shall mclude in the. budget annually a sum of money to
be “used for grants to. assist local’ Junsdxctlons with ‘the reasonable costs of
lmplementmg a program under this'section. Each local jurisdiction shall submit to
"‘the. Governor by May 1of each year a detalled request for funds to assist in the
1mplementatxon of a program under this sectlon :

'-'(b) A program shall consxst of those elements which are necessary or
appropnate ' : . ’

: L@y ’Ib minimize. adverse impadcts: on water qualxty that result from
.'pollutants that are discharged: from stmctures or conveyances or that have run off
’ ifrom surroundmg lands : S ;

o ’,( ) To conserve ﬁsh wxldhfe and plant habxtat and

o .3 To estabhsh land use p‘ ] ’r development in the Chesapeake Bay
}'Cntxcal Area. wh.\ch accommodate growth and. also;address the fact that, even if
rpollutxon is controlled, ‘the number,, movement and actwntles of persons in that area
“can create adverse envxronmental nnpacts

» (c) At a minimum, a program sufficlent to meet the goals stated in subsection
. (b) of thls sectlon includes: ‘ : .

(1) A map desxgnatmg the cntlcal area in a local jurisdiction;
‘(2) A comprehensxve zomng map for the crxtlcal area;
'(3)._ As necessary, new or amended provnsxons of the )unsdnctlons
| (i) Subdwnsxon regulatlons
- (i) Comprehenswe vormaster_ plan;"v
(iii) Zonin‘g'vordinances or -regulations;
(iv) Provisions relating to enforcement; and
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. (v) Provisions as appropx'iate relating to grandfathering of
development at the time the program is adopted or approved by the Commission;

4 Provisions requiring that project approvals shall be based on findings
that projects are consistent with the standards stated in subsection (b) of this section;

(5) Provisions to limit the amount of land covered by buildings, roads,
parking lots, or other impervious’ surfaces, and to require or encourage cluster
development, where necessary or appropriate; .

-'(6) Establlshment of buffer areas along shorelines within which
agriculture will be permitted. ‘only if best management practices are used, provided
that structures or any other use of land which is necessary for adjacent agnculture
shall also be permltted in any buffer area; ‘

(7)- Requlrements for mmunnm setbacks for structures and septlc fields
along shorelmes

(8) Demgnatwn of shoreline areas, if any, that are suitable for parks,
hiking, biking, wildlife refuges, scenic ‘drives, public access or assembly, and
‘water—related recreatmn such ‘as boat slips, piers, and beaches

(9) Desngnatlon of shorehne areas, if any, that are sultable for ports
marinas, and’ mdustnes that use ‘water for transportatlon or derive economlc beneﬁts

f rom shore access;

C(10) - mesxons reqmnng that all harvesting of timber in the Chesapeake
Bay Critical Area be in accordance with plans approved by the dlstrxct forestry board;

(11) Provisions’ estabhshmg that the controls in a program "which are’
desxgned to prevent runoff ‘of pollutants will not be required on sites where the
copography prevents runoff from directly or indirectly reachmg tidal waters; [and]

(12) Provisions: for reasonable accommodatxons in pohcxes or procedures -
when the’ accommodations are necessary to avoid discrimination. on’ the basis of
physical disability, including provisions that authorize a local jurisdiction to require
removal of a structure that was installed or built to accommodate a physical dlsabxhty
and require restoration when the accommodatwn permitted by this paragraph is no
longer necessary; AND : :

- (13) EXCEPI‘ AS PROVIDED IN SUBSECTION (D) OF' THIS SECTION,
PROVISIONS FOR GRANTING A VARIANCE TO THE LOCAL JURISDICTION'S CRITICAL
AREA PROGRAM, IN AC_CORDANCE WITH REGULATIONS ADOPTED BY THE
COMMISSION CONCERNING VARIANCES SET FORTH IN COMAR 27.01.11.

@ A VARIANCE TO A LOCAL JURISDICTION'S CRITICAL AREA PROGRAM.
MAY NOT BE GRANTED UNLESS:
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. () DUE TO  SPECIAL FEATURES OF A SITE, OR SPECIAL
CONDITIONS OR CIRCUMSTANCES. PECULIAR TO. THE APPLICANTS ‘LAND OR
STRUCTURE, A LITERAL ENFORCEMENT OF THE CRITICAL AREA PROGRAM WOULD
RESULT IN UNWARRANTED HARDSHIP TO THE APPLICANT;

, ~(I). THE LOCAL JURISDICTION. FINDS THAT THE APPLICANT HAS
SATISFIED EACH ONE OF THE VARIANCE PROVISIONS SEF-RORTH-IN-THE-LOGAL

. ~ (ID WITHOUT  THE VARIANCE, THE APPLICANT WOULD BE
DEPRIVED OF A USE OF LAND OR A STRUCTURE PERMITTED TO OTHERS IN
ACCORDANCE: WITH THE PROVISIONS OF THE JURISBIGTION'S CRITICAL AREA
PROGRAM. ~ = .- = = S Lo

. :(2) IN CONSIDERING AN APPLICATION FOR A VARIANCE, A LOCAL
JURISDICTION SHALL CONSIDER THE REASONABLE USE OF THE ENTIRE PARCEL OR
LOT FOR WHICH THE VARIANCE IS REQUESTED. o

). (3) THIS SUBSECTION DOES NOT APPLY TO BUILDING PERMITS OR

ACTIVITIES THAT COMPLY WITH A BUFFER EXEMPTION - PLAN OR BUFFER
MANAGEMENT PLAN OF A LOCAL JURISDICTION,WHICH'AHAS BEEN APPROVED BY
THE COMMISSION. - | < G
o .-[‘(d)]’"(E)'. (1) The Commissioh_ ‘:'sh‘allﬁ A adbi)t ilby“' 'régul'ation on or before
' 'December- 1,, 1985 criteria for program development and approval, which are
necessary or appropriate to achieve the standards stated 'in subsection (b) of this
- section. Prior to developing its criteria and also’ prior to adopting its criteria, the
‘Commission shall hold at least 6 regional public hearings, 1 in each of the following
areas: | R s L ' '
() Harford, Cecil, and Kent cdﬁntiés‘; ’
(i) Queen Anne’s, Talbot, and Cé;olihe: counties;
(i) - Dorchester, Somerset, and Wicor_nig:oﬂvvco'ur‘ities;
'(iv) Baltimore City and .Baitimore' C'our_xty_;
(v) Charles, Calvert, and St. Mary’s couhties; and
(vi) Anne Arundel and Prince George’s counties.

(2. Duiing the hearing process, the Commission shall consult with each
affected local jurisdiction. : .'

[(e)] (F) Nothing in this section shall impede or prevent the dredging of any
waterway in a critical area. However, dredging in a critical area is subject to other
. applicable federal and State laws and regulations.” -

8-1809.

(8) Each local jurisdiction shall review its entire program and propose any
necessary amendments to its entire program, including local zoning maps, at least
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every [4] 6 years [beginning with the 4-year anniversary of the date that the
program became eﬁ'ectxve and every 4 years after that dabe] QLGGORMN-WH

oo

3o ED Each local

Junsdlctlon shall send in wntmg to the Commxssnon, within 60 days after [each
4-year anniversary,] THE COMPLETION OF ITS REVIEV, the followmg information:

(1) A statement certifying that the required review has been
accomplished; :

(2) Any necessary requests for program amendments, program

" refinements, or other matters that the local jurisdiction wishes the Commlsswn to

- consider; ,
(3) An updated resource inventéry; and
(4) Astatement quantlfymg acreages within each land classification, the

. growth allocatxon used, and’ the: growth allocatxon remaining.

. SECTION 2. AND BE_IT. FURTHER ENACTED That this Act shall be
. construed. to apply only ms_m:twely and ‘may_not-be applied or interpreted to have

’ any eﬁ"ect on or agplwatlon to any vanance applzcatmn for which a petition for judicial

‘ ' ; Azance under a local crmcal area program

a shall take ‘eﬁ"ect June 1, 2002

May 16, 2002.

CHAPTER 432
(House Bill 528)

AN ACT concerning
‘ Chesapeake Bay Cntlcal Area Protectlon Program

FOR the purpose of altermg the reqmrements for local critical area programs to
- include certain variance provisions; prolubltmg a variance from bemg granted
unless certain conditions are met; requiring a local jurisdiction, in considering
an application for a variance, to ‘consider reasonable use of the entire parcel or
lot for which the variance is requested; providing that certain provisions of this
Act do not apply to certain permnts or activities which comply with certain buﬂ'er
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every [4] & years [beginning with the 4-year anniversary of the date that the
program becalqe effective and every 4 years after that date B-COORDRATION-VWITH

PR ABRIMILR a (AN al. AL

LT DEVOARY ah MUIE _OCOMBREHE ~hatandil

DEAOLOR . IDER RDTIO —f

: ald R~ BB I-AND-3-06(8 OE-THE-COBE. Each loc
jurisdiction shall ségd in writing to the Commission, within 60 days after [each
4-year anniversary,] RJE COMPLETION OF ITS REVIEW, the following information:

(1) A statethent certifying that the required review has been
accomplished;

(2) Any necesse requests for program amendments, program
refinements, or other matters thqt the local jurisdiction wishes the Commission to
consider;

(3) An updated resource ibyentory; and

(4) A statement quantifying adxgages within each land classification, the
growth allocation used, and the growth alloc3jon remaining.

SECTION 2. AND BE IT FURTHER ENACTED, That this Act shall be
construed to apply only prospectively and may not ¥¢ applied or inte preted to have
any effect on or application to any variance application g which a petition for judicial
review of a decision to grant or deny a variance under aMgcal critical area program

was filed before the effective date of this Act.
.-y e i - >z = ., = g B Srate B -
SECTION 2- 3.

EfpenT)

R .\« s-anected shall (ke effect June 1, 3008,
May 16, 2002.

CHAPTER 432
(House Bill 528)

AN ACT concerning
Chesapeake Bay Critical Area Protection Program

FOR the purpose of altering the requirements for local critical area programs to
include certain variance provisions; prohibiting a variance from being granted
unless certain conditions are met; requiring a local jurisdiction, in considering
an application for a variance, to consider reasonable use of the entire parcel or
lot for which the variance is requested; providing that certain provisions of this
Act do not apply to certain permits or activities which comply with certain buffer
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exemption plans or buffer management plans; revising the period of time for the
review of certain crxtlcal area programs by local jurisdictions; defining-a-certain

. term; removing certain obsolete language; providing for the application of this
'Act; and generally relatmg to ‘the Chesapeake Bay Critical Area Protection

Program

BY repealing and reenacting, w1thout amendments
Article - Natural Resources
Section 8-1801
Annotated Code of Maryland ,
(2000 Replacement Volume and 2001 Supplement)

BY repeahng and reenactlng, W1th amendxnents
Article — Natural Resources :
Section 8—1808 and 8-—1809(g)
Annotated Code of Maryland
(2000 Replacement Volume and 2001 Supplement)

e _Preamble

WHEREAS State lawmake

’ .'Protectxon Act and

WHEREAS The grandfathermg p‘ v1510ns of the enabling Act and 1ts : :

: -'.accompanymg Crltena provxded sertain exernptlons for grandfathered propertxes

v 984 recogmzed the importance of fostenng'

-/ 7~ more sensitive development actlvxty along,the shorelme areas of the Chesapeake Bay.: "
©7-an ».'vnts tributaries, from the standpomt of protectmg and preserving water quahty' S
’ '%'andfnatural habltats w1th _the, adoptxon of the Chesapeake Bay Critical Area_f~-_ _

" from density ] lmuts but the Criteria expressly provxded that grandfathered properties °
- were not ‘exempt | from Habltat Protectxon Area (HPA) or water—dependent facnhtles

'."ﬁreqmrements and
S :W'HEREA‘S,' Tﬁe}'érit‘eﬁa;pf 5
'Area Prog'ram may ‘be- granted in. certam cucumstances and

WHEREAS Recent decxslons by the Maryland Court of Appeals have held that

de that varlances toa Jurxsdxctxon s local Cntxcalv

a variance may be granted if the regulatlons would deny development on a specific

. portion of an apphcant’s property rather than considering alternatlve locations
on-site; and , : :

WHEREAS The Court of Appeals has.ruled that a local Board of Appeals, when

. determining if denial of a variance would deny an apphcant rights commenly enjoyed

:'by -others in the’ Cntxcal Area, may, compare a. proposal to nonconforming uses or
.development that predated 1mplementatlon of a local Crltxcal Area Program; and

WHEREAS The Court of Appeals has ruled that an apphcant for a variance
from Cntxcal Area requlrements may generally satisfy the variance standards of a
“local zoning ordmance rather than satnsfy all of the standards; and
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WHEREAS, These recent rulings by the Court of Appeals are contrary to the
intent of the General Assembly in enacting the Chesapeake Bay Critical Area
Protection Act; and

WHEREAS It is the intent of this Act to overrule these recent decisions of the
Court of Appeals regarding variances to Critical Area regulatlons now, therefore,

SECTION 1. BE IT ENACTED BY THE GENERAL ASSEMBLY OF
MARYLAND, That the Laws of Maryland read as follows:

Article - Natural Resources
8-1801. A |
(a)- 'The General Assembly finds and declares that:

(1) The Chesapeake Bay and its tributaries.are natural Tesources of
great sxgmflcance to the State and the nation;

(2) - The shoreline and adjacent lands constitute a valuable, fragile, and
sensitive part of this estuarine system, where human activity can have a particularly
immediate and adverse impact on water quality and natural habitats;

, A3) The capacity of these shoreline and adjacent. lands to withstand
continuing - demands’ without further degradation to water qualxty and natural

' habxtats xs llmnted

(4 ) Natxonal studies have documented that the quahty and productwnty

';of the waters of the: Chesapeake Bay and its;tributaries have declmed due to the
: cumulatlve effects of Human activity that have caused mcreased levels of pollutants

nutrients; and” toxncs in the Bay System and declmes in more protectlve land uses
such as forestland and ag‘ncultural land in the Bay region; .

(5): Those portlons of the Chesapeake Bay and its’ tnbutarles within
Maryland are partlcularly stressed by the continuing population growth and
development actwnty concentrated in the Baltlmore—Washmgton metropolltan

(6)“ The qualxty of life for the citizens of. Maryland is. enhanced through
the restoration of the quality and productivity of the waters of the' Chesapeake Bay
and. 1ts tributaries;

'(7‘);' ‘The restoratxon of the Chesapeake Bay and its tributaries is

‘ dependent in. part, on minimizing further adverse impacts to the water quality and

natural habitats of the shoreline and adjacent lands;

- (8). The cumulative impact of current development is inimical to these
purposes and ' -

(9) There is a critical and substantial State interest for the benefit of
current and future generations in fostering more sensitive development activity in a
consistent and uniform manner along shoreline areas of the Chesapeake Bay and its
tributaries so as to minimize damage to water quality and natural habitats.
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(b) It is the purpose of the General 'Asseml»ly'in enacting this subtitle:

(1) To establish a Resource AProtecti_on Program for the Chesapeake Bay
and its tributaries by fostering more sensitive development activity for certain
shoreline areas so as to minimize damage to water quality and natural habitats; and

(2) To implement the Resource Protectlon Program on a cooperative
basis between the State and-affected local govemments with local governments
establishing and implementing their programs in a ‘consistent and umform manner
subject to State criteria and oversight.

. 8-1808.

(a) (1) Itis the intent of tl'us eubtltle :tlha't ea’cl'l local jurisdiction shall have
primary responsibility for developxng and mplementmg a program, subject to rev1ew
and approval by the Commission.

(2) The Governor shall mclude in the budget a sum of money to be used
for grants to reimburse local jurisdictions for the reasonable costs of developing a
‘program under this section. Each local _)unsdlctlon shall submit to the Governor [by
‘October 31, 1984] a detailed request for funds that are eqmvalent to the addxtnonal
costs incurred in ‘developing the program under tlus sectlon

(3) The Governor shall mclude urthe budget annually a sum of money to
be used for grants to assist local Junsdlctlons ‘with ' the reasonable costs of
_implementing a program under this- sectxon ‘Each local jurisdiction shall submit to
"the Governor by May -1 of each' year a’ detalled request for funds to assist in the
1mplementatxon of a prog'ram under this. sectlon '

_ (b) A program. shall consxst of those elements ‘which are necessary or
appropnate ' .

. (1) To minimize adverse 1mpa(£ts on water quality that result from
pollutants that are discharged from structures or conveyances or that have run off

from surrounding lands; ‘ -
‘ (2) 'To conserve fish, w11dhfe and plant habxtat and

(3) To establish land use polncnes for development in the Chesapeake Bay
Critical Area which accommodate growth and also address the fact that, even if
pollution is controlled, the number, movement, “and activities of persons in that area
can create adverse envn‘onmental 1mpacts

(c) At a minimum, a program suﬂ'iment to meet the goals stated in subsectxon
(b) of this section includes: »

(1) Amap desxgnating the cﬁfitica_li area‘_ in a local jurisdiction;

(2) A comprehensive zoning 'r"nap: for: thé: crltical area;

(3) As necessary, new or amended'proviaions of the jurisdiction’s:
(i) Subdivision regulations;, '
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(n) Comprehenslve or master plan
(iii) Zomng ordmances or regulations;
(iv) Provnslons relatmg to enforcement; and

) Provxsxons as appropriate relating to grandfathermg of
development at the time the program is adopted or approved by the Commxssnon,

(4) Provisions requiring that project approvals shall be based on findings
that projects are consxstent with the standards stated in subsection (b) of this section;

“(5) Provnsxons to limit the amount of land covered by buxldmgs roads,
parking lots, or other impervious surfaces, and to requu-e or encourage cluster
development where necessary or. appropnate

‘( 6) - Estabhshment of buﬂ'er areas along shorelines within which
agnculture wxll be permltted only if best management practices are used, provided
that structures or any other use of land which is necessary for adjacent agnculture
shall also be permltted in any buﬂ'er area;

(7) Requxrements for mlmmum setbacks for structures and septic fields
along shorelmes :

. ' (8) Desxg‘natxon of shoreline areas, if any, that are suxtable for parks,
hiking," bkag, wxldhfe refuges scenic dnves ‘public access or assembly, and
water—related recrea ion such as boat slips, pxers and beaches

(9)* Desxgnatxon of shorelme areas, lf any, that are suitable for ports
mannas and mdustnes that use water for transportatlon or denve economxc beneﬁts
from shore access R

(10) Provxsxons reqmrmg that all. harvestmg of tunber in the Chesapeake
Bay Crltwal Area be m accordance with plans approved by the dlstnct forestry board

) (11)«»”’Prov1s ns estabhshmg that the controls in a program wluch -are
desxgned to- prevent ‘runoff of pollutants will not be req\nred on sites where the
topography prevents runoﬂ' from du'ectly or lndxrectly reaclung tidal waters; (and]

(12) Prov:sxons for reasonable accommodations in policies or procedures
when the accommodations are’ necessary to avoid discrimination on the basis of
physical disability, mcludmg provisions that authorize a local jurisdiction to require
removal of a structure that was installed or built to accommodate a physical disability
and require restoration’ when the accommodation permitted by this paragraph is no
longer necessary, AND -

(13) EXCEPT. AS PROVIDED IN SUBSECTION (D) OF THIS SECTION,
PROVISIONS FOR GRANTING A 'VARIANCE TO THE LOCAL JURISDICTION'S CRITICAL
AREA PROGRAM IN 'ACCORDANCE WITH REGULATIONS ADOPTED BY THE
'COMMISSION CONCERNING VARIANCES SE'P' FORTH IN COMAR 27.01.11.
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" 43 A VARIANCE TO A LOCAL JURISDICTION'S CRITICAL AREA PROGRAM:

MAY NOT BE GRANTED UNLESS:

(I) DUE ’I‘O SPECIAL FEATURES OF A SITE, OR SPECIAL

_:CONDITIONS OR CIRCUMSTANCES PECULIAR TO THE APPLICANTS LAND OR

STRUCTURE A'LITERAL ENFORCEMENT OF THE CRITICAL AREA PROGRAM WOULD
-RESULT IN UNWA.RRAN'I‘ED HARDSHIP TO THE APPLICANT

T (m 'THE LOCAL JURISDICTION FINDS THAT THE APPLICANT HAS

N _SA’I‘ISFIED EACH ONE OF THE VARIANCE PROVISIONS AND .

o (II) WITHOUT THE VARIANCE, THE APPLICANT WOULD BE
'DEPRIVED OF A USE OF LAND OR A STRUCTURE PERMITTED TO OTHERS IN

'ACCORDANCE ‘WITH  THE PROVISIONS OF THE JUR—ISDIQTION-’S CRITICAL AREA
PROGRAM L ‘ _ .

(3) (2)- - IN CONSIDERING AN APPLICATION FOR A VARIANCE, A.LOCAL

st fJURISDICTI@N SHALL CONSIDER THE REASONABLE- USE. OF THE ENTIRE PARCEL OR
S .LOT FOR WHICH THE VARIANCE 1S REQUESTED g :

(-4-) (3) THIS SUBSECTION DOES NOT APPLY 'I‘O BUILDING PERMITS OR

) ,.‘;’AC’I‘IVITIES THAT 'COMPLY WITH A BUFFER .EXEMPTION  PLAN OR BUFFER
. ;;.,;MANAGEMENT PLAN OF A LOCAL JURISDICTION WHICH HAS BEEN APPROVED BY
-THE COMMISSION

[(d)] (E) (1) The Commission shall adopt by regulatlon on or before

.December 1, 1985 criteria for ‘program development and approval, which are
) fnecessary or appropriate to achieve the standards stated in subsection (b) of this
" ‘section., Pnor .to developing its criteria and also prior to.adopting its criteria, the
_ “Commlssmn shall hold at least 6 regmnal public hearings, 1 in each of the following
*. areas:: ' :

(i).' Harford, CGCII and Kent countxes

(i) - Queen Anne’s, Talbot, and Carolme counties;
(iii) Dorchester, Somerset, and:chomlco-countles;
) (I\;) Baltimore City and Baltimore County;

i(\'r) Cbarles, Calvert, and St. Mary’s counties; and
(vi) Anne Arundel and Prince George’s eounties

“(2) Durmg the hearing process, the Commlssmn shall consult with each
affected local Jurlsdxctmn
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[(e)]- (F) Nothing in this section shall impede or prevent the. dredging of any
waterway in a critical area. However, dredging in a critical area is subject to other
applicable federal and State laws and regulatxons :

8—1809

(2) Each local. Junsdlctmn shall review: its entire: program and propose any
necessary amendments to its entire program, including local zoning maps, at least
every 4] 6 years [begxnmng with the 4-year anniversary of the date that the
program became eﬂ'ectlve and every 4; years after that date] NGQOIGBEJA!P!ON-WZE-}

R B4 B Each local
junsdlctxon shall senda in: wntmg to the Commsslon, wnthxn 60 days after [each
4—year anmversary ] THE COMPLETION OF ITS REVIEW the followxng mformatlon

) Q) A statement certlfymg that the requxred review has been
accomplishved ‘ .

-(2) Any necessary requests for program amendments program
refinements, or other: matters that the local jurisdiction’ mshes the Commxsslon to
. consxder, .

review of a decision ‘ :
was filed before the effectxv date of thxs Act

. SECTION 2 3. ANI BEfI'l‘; FURTHER ENACTED That this Act shall_take
~ effect June-1, 20027 i .

_ 'Approved May 16, 2002

AN ACT concerni'ng

FOR the purpose of preservmg, protectmg, and im} ovmg the water quality and
natural habitats of the Atlantic Coastal Bays i ies
streams by desngnatmg certain lands and waters as 'tlcal areas that require
especlally sensitive consideration with regard to develoj\ment; making certain
legislative: ‘findings; renaming the Chesapeake Bay Cntlca Area Commission to
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3578 JOINT RESOLUTIONS
No. 36
(House Joint Resolution No. 17)
A House Joint Resolution concerning
Environmental Protection - Chesapeake Bay - Critical Areas

FOR the .purpose of preserving the quality of the Chesapeake Bay
: and its tributaries by affirming criteria for local critical
area program development adopted by the Chesapeake Bay
Critical Area Commission. '

WHEREAS, In 1984 the Governor and the General Assembly
recognized that there is a critical and substantial State
interest in restoring the quality and productivity of the
Chesapeake Bay and its tributaries; and

- WHEREAS, In response to this concern, the Governor proposed
and the -General Assembly approved a package of 34 initiatives
designed to ‘diminish urban and agricultural nonpoint source
Ppollution, 'upgrade publicly owned sewage treatment plants,
improve fishery management, reduce shoreline erosion, and foster
. more sensitive development along the Chesapeake Bay and its
- tributaries; and . :

. . ¢ . WHEREAS, Among these initiatives was the establishment of
"the Chesapeake Bay Critical ‘Area Commission to guide local

jurisdictions in their development: of a critical area protection
gram; and - . e o '

. WHEREAS, ;Thb.ébmmissioh was-directed to promulgate criteria
for program development and approval "which 'would achieve the
following goals: . ST ; o

, ::(1) Minimize adverse impacts on water quality that
result from- pollutants that are discharged from structures or
conveyances or that have run off from 'surrounding lands;

-n}(é)- Conserve fish, wilalifé, and plant habitat;

o ~:(3) Establish land use policies for development in
the Chesapeake Bay Critical Area ' which accommodate growth and
‘also  address the. fact that, even if pollution is controlled, the
number, movement, and activities of persons in that area can
create adverse environmental impacts; and

WHEREAS, Prior to developing and adopting its criteria, the
Commission held 16 public hearings throughout the State and met
representatives from local governments, the agricultural,
forestry, real estate, and environmental communities, as well as
other concerned citizens; and
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WHEREAS, The criteria were submitted to several legislative
committees for their review and input during the 1985 interim;
and ' . .

WHEREAS, The criteria were overwhelmingly endorsed by the
Commission, whose members represent diverse geographic . and-

economic interests; and

WHEREAS, The Commission¢ promulgated the final proposed
criteria. in the November 22, 1985 issue of the Maryland Register

under COMAR 14.15.01 through 14.15.11; now, therefore, be it

RESOLVED BY THE GENERAL ASSEMBLY OF MARYLAND, = That - the
criteria for ' local critical area program development adopted by
the Chesapeake Bay Critical 'Area Commission are hereby' affirmed
as' being reasonable and acceptable to accomplish the goals of -the
Chesapeake Bay <Critical  Area Protection Program; and be it
further : . :

RESOLVED@ That a cépy'of this Resolution be sent .to’ the -

Governor of the State of Maryland.
Signed May 13, 1986.

" _(Sendte Joint Reésolution No. 9)

A Senate’Jbihtfﬁésblutiéhgébbcgihing

_Ehvironmentgl,Profecﬁidn,-.Chésapeake.Bay —lCriticalféiéas,
FOR the " pﬁfﬁoséVOEprégetvihg.the'quality of the Chesapeake Bay"

and. its tributaries by:affirming criteria for local critical

area program development adopted by the Chesapeake " Bay -

Critical ‘Area Commission.

WHEREAS, In 1984 the Governor and the General Assembly-
recognized 'that ‘there is a critical and substantial State .
interest in restoring -the quality and productivity -of “the - -

Chesapeake Bay and its tributaries; and

WHEREAS, In response to this concern, the Governor proposed
and the  General Assembly -approved a ‘package of 34 initiatives
designed to diminish urban- and agricultural nonpoint source
pollution, = upgrade publicly owned sewage treatment plants,
improve fishery management, reduce shoreline erosion, and foster
more sensitive ' development along the Chesapeake Bay and. its
tributaries; and )

EREAS, Among these initiatives was the establishment of .-
bh///WH

e Chesapeake - Bay - Critical Areas Commission to guide local
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jurisdictions in their development of a critical area protection
program; and o
wnggsns; The Commission was directed to ptdmulgate criteria

for program development and approval which ~would achieve the
following goals:

. (1) Minimize adverse impacts on water quality that
result from pollutants that are discha:ged from structures or
conveyances or that have run off from surrounding lands:

' (2) 'Conserve‘fish, wildlife, and plant habitat;

L 3) Establish land use policies‘fqr'development in
the Chesapeake'BayZCritical Area which: accommodate growth and
‘also -address the fact that, even if pollution is controlled, the
number, movement, and activities of - persons . in that area can
create adverse environmental impacts; and: ’

. .WHEREAS, Prior to developing,and‘adbptiqg its criteria, the
commission held 16 public hearin@sfthxdughqutjthe‘State and met
representatives from local governments, the - 'agricultural,
forestry,. real estate, and environmental communities, as well as
other concerned citizens; and T :

. WHEREAS, The criteria were submitted to "several legislative
‘committees for their_teview'and.inppﬁ.dq:ingz,the 1985 interim;
and : . U s : '

- . WHEREAS, The criteria were.oyérwhelﬁidgly endorsed by the
Commission, ~whose members.'tepreSentfjdLVetse':geographic and
.econdmic,interests; and el .

. WHEREAS, The Commission promulgated "the. final proposed
| criteria in the November 22, 1985 ‘issye  of the Maryland Register

_under. COMAR 14.15.01 through 14.15:11;" now,  therefore, be it

, * RESOLVED BY THE GENERAL ASSEMBLY OF "*MARYLAND, ~That the
criteria for local critical area-program development adopted by
the Chesapeake Bay Critical Area Commission are hereby affirmed
as. being reasonable and acceptable to accomplish the goals of the
Chesapeake Bay Critical Area Protection Program; and be it
further ' . o

‘RESOLVED, That a copy of this Resolution -be sent to the
Governor of the State of Maryland. o -

Signed May 13, 1986.
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. Title 27
CHESAPEAKE BAY CRITICAL AREA COMMISSION

Subtitle 01 CRITERIA FOR LOCAL CRITICAL AREA PROGRAM
DEVELOPMENT

AN . :
Chapter 02 Development in the Critical Area
Authority: Natural Resources Article, '§8-1'808(d), Annotated Code of Maryland

.01 Introduction.

"The Commxssron is charged with the development of criteria that
will accommodate growth and: also provnde for the conservation of
habitat and the. protectlon ater: quality in the Critical Area. In this

‘ chapter criteria are proposedi for dlrectmg, managlng, and controlling

: development (e.g:, residen l', commercxal, mdustnal and related
*facilities)'so that the adver ' pacts of growth in the Critical Area are

‘minimized. These crxtena -are based on the general policies found in
Regulatlon 02 X : '

02 General Pohcxes

A. In.order to recogmze already existing land uses and development
‘in the Crmcal Area, the Commlssxon recogmzes these three types of
development areas: >

(1) Intensely developed areas,
(2) Limited development areas, and
3) Resource -conservation areas.

 B. Within each Jurnsdlctlon, interise development should be direct-
‘ed outside the Critical Area. Future intense: development activities,
when proposed in the Critical Area, shall be directed towards the
intensely developed areas.

C. ‘Additional low 1ntensxty development may be permltted in the
limited development. -dreas; but' shall be subject to strict regulatlon to
prevent adverse impacts on habltat ‘and water qualxty

~D. Development shall be llmlted in the resource conservation area,

which shall be chlefly de51gnated for agriculture, forestry, fisheries
activities, other resource utlhzatlon actwntles and for habitat protec-
tion.




- 27.01.02.02 - CRITICAL AREA COMMISSION _

E. Local jurisdictions shall identify each of the three areas within
their jurisdiction based on the criteria to follow, and develop policies

and programs to achieve the objectives as proposed by the Commis-
sion.

F.. Activities Not Permitted.

(1) Certain new development, or redevelopment activities or
fac111t1es, because of their intrinsic nature, or because of their
potential for adversely affecting habitats or water quality, may not be
permitted in the Critical Area except in intensely developed areas
under Regulation .03 of this chapter, and only after the activity or

facility has demonstrated to all appropriate local and State permitting .

agencies that there will be a net improvement in water quality to the
adjacent body of water. These activities include the followmg

(a) Nonmaritime heavy industry;

(b) Transportatlon facilities and utlllty transmxssmn facilities,
except those necessary to serve permitted uses, or where regional or
- interstate. facilities ‘must cross tidal waters (utrlrty transmrssron
: .fac111t1es do not-include power plants); or -

_ (c) Permanent sludge handling, storage, and disposal facilities,
other than ° those. assocxated with wastewater treatment facilities.
.However, agrrcultural or. hortxcultural use of sludge ‘under appropriate

N approvals when applled by an approved method at approved applica-
tion rates: may be permltted in the Critical Area, except in theé 100 foot

’Buffer : : S . :

(2). Local ]urlsdxctrons may preclude addltxonal development
‘ actlvmes that they consider - detrimental to water quality or fish,
'Wlldllfe, or plant habltats within their Jurlsdlctlons :

G. Certam new development. activities or facxlltxes or the expansion-

of certain ex1stmg facilities, because of - thexr intrinsic nature, or
because of their potential for adversely affectlng habitat and water
qual_lty, may not be permitted in the Critical Area unless no
environme‘ntally_ acceptable alternative exists outside the Critical
Area, and these development activities or facilities are needed in order
to correct an existing water quality or wastewater management
problem These include:

(1) Solid or hazardous waste collection or disposal facilities; or

(2) Sanitary landﬁlls_.

12
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LocaL PROGRAM DEVELOPMENT 27.01.02.03

H. Existing, permit.ted faci,lit.ies of the type noted in §G(1) and (2),
above, shall be subject to the standards and requirements of the
Maryland Department of the Environment, under COMAR Title 26.

.03 Intensely Developed Areas.

A Intensply developed areas are those areas where residential,
commercial, institutional, and/or industrial, developed land uses
predominate, and where relatively little natural habitat occurs. Thes

areas shall have at least one of the following features: '

(1) Housing density -equal to or greater than four dwelling units
per acre; ' oo :

(2) Industrial, institutional, or commercial uses are concentrated
in! the area; or .

(3) Public sewer and water collgcti_on and distribution systems
are currently serving the area and housing density is greater than three
dwelling units per acre. ' S

B. In -add,ition, these feathres 'sh,’a:ll ~_bg concentrated in an area of at
_lgast_’, 20 adjacent acrgs;'dg«, that entire upland portion of the Critical
- Area within the  boundary. of’é"rvnuvnici_pality, whichever is less.
C. In developing»théig‘jCi'it"iléal:Arvéa_;programs, local jurisdictions
shall follow these polici"és'_"\‘avhénjadﬁreésjbg intensely developed areas:
‘ (1) Improve the quality of runoff from developed areas that enters
_the ‘Chesapeake Bay or its tributary streams;
(2) Accommodate additional dévelppment'of the type and intensi-
"ty designated by the local jurisdiction provided that water quality is
not impaired; L : :
‘ (3) Minimize the expansion of intensely developed areas into
. portions-of the Critical Area designated as habitat protection areas

under COMAR 27.01.09 and resource conservation areas under
Regulation .05 of this chapter; - '

(4 Conserve and enhance fish, wildlife, ‘and plant .habitéts, as
identified in COMAR 27.01.09, to the extent possible, within intensely
developed areas; and

(5) Encourage the use of retrofitting measures to address existing
stormwater management problems.

D. In developing their Critical Area programs, local jurisdictions
shall use the following criteria for intensely developed areas:

13
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. CRITICAL AREA COMMISSION

27.01.02.03

(1) Local jurisdictions shall develop a strategy to reduce the
impacts on water quality that are generated by existing development.
This shall include an assessment of water quality and’ impacts to
biological resources prompted by community redevelopment plans and
programs and may further include a public education program, the
implementation of urban best management practices, and the use of
such techniques as are outlined in §D(9)(a), below.

(2) Development and redevelopment shall be subject to the
habitat protection area criteria prescribed in COMAR 27.01.09.

(3) ‘Sltormw'ater.

{a) The local jurisdiction shall require, at the time of develop-
ment or redevelopment, technologies as required by applicable State
and local ordinances to minimize adverse impacts to water quality
caused by storimwater.

(b). In the case of redevelopment, if these technologies do not
."redtzlce pollutant loadings by at least 10 percent -below-the level of
pollution. on the site prior to redevelopment, then offsets shall be
provided.” -~ h o . ' -

“(c) In the case of new development, offsets as determined by the
local rjuj'i§diéti0n, shall be used if they reduce pollutant loadings by at
least-10 percent of the predevelopment levels.

(d) Offségs'imay be provided either on or off site, ‘provided. that
water quality benefits are equivalent, that their benefits are obtained
within. the same 'watershed, and that the benefits can be determined
through the use of modeling, monitoring, or other computation of
mitigation measuyes. - o . B

© (4) If practicable, permeable areas shall be established in végeta-
tion and,"whenever possible, redevelopment shall reduce existing

levels of pollution. :

* (5) Areas of public access to the shoreline, such as foot paths,
scenic drives, and other public recreational facilities, should be
maintained and, if possible, encouraged to be established within
intensely developed areas.

(6) Ports and industries which use water for transportation and
derive economic benefits from shore access, shall be located near
" existing port facilities. Local jurisdictions may identify other sites for
planned future port facility development and use if this use will
provide significant economic benefit to the State or local jurisdiction

:
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LocAL PROGRAM DEVELOPMENT 27.01.02.04

and is consistent with the provisions of COMAR 27.01.03.03 — .05 and
27.01.09, and other State and federal regulations. _ :

(7) Local jurisdictions shall be encouraged to establish, with
assistance from the State, programs for the enhancement of biological
resources within the Critical Area for their positive effects on water
quality and urban wildlife habitat. These programs may include urban
forestry, landscaping, gardens, wetland, and aquatic habitat restora-

" tion elements.

(8) To the extent practicable, future development shall use-
cluster development as a means to reduce impervious areas and to
maximize areas of natural vegetation.

(9) When the cutting or clearing of trees in forests and developed
woodland areas is associated with current or planned development
activities, the following shall be required:

(a) Establishment of programs “for the enhancement of forest

“and developed woodland resources such as programs for urban forestry

(for example, street tree plantmgs gardens landscapmg, open land
buffer plantmgs) v .

(b) Establlshment by regulatxon ‘that development activities
shall be designed and 1mplemented to mmlmxze destructlon of forest
and woodland vegetatxon, and

(c) Protection for ex1stmg forests and developed woodldnds
xdentlﬁed as habltat protection areas in COMAR 27.01.09.

.04 Limited Development Areas;

A. Limited development areas are those areas which are currently
developed in low or moderate intensity uses. They also contain areas
of natural plant and arnimal habitats, and the quality of runoff from
these areas has not been substantially altered or impaired. These
areas shall have at least one of the following features:

(1) Housing density rangmg from one dwelling unit per 5 acres up
to four dwelling units per acre;

* (2) Areas not dominated by agriculture, wetland forest, barren

‘land, surface water, or open space;

(3) Areas meeting the conditions of Regulation .034A, but not .03B,
of this regulation;

(4) Areas having public sewer or public vwater, or both.
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27.01.02.05 CRITICAL AREA COMMISSION

subtitle and to elrmlnate all runoff caused by the development in
excess of that which would have come from the site if it were in its
predevelopment state.

- (¢) Stormwater management measures shall be consistent with

the. requirements of Envrronment Article, §4-201 et seq., Annotated
Code of Maryland.

.05 Resource Conservation Areas.

A. Resource conservation areas are those areas: characterized by
nature-dominated environments (that is, wetlands, forests, abandoned
fields) and resource-utilization activities (that is, agriculture, forestry,
fisheries activities,.or aquaculture). These areas shall have-at least one
of the following features: ‘

(1) Densrty is less than one dwelling unit per 5 acres; or

(2) Dommant land use is in agriculture, wetland forest, barren
land, surface- water, or open space.

B. In developmg thelr Critical Area programs, local jurisdictions

; shall follow ‘these pollcxes when addressmg resource conservation

areas

(1) Conserve protect and enhance the overall ecological values of ‘
the Critical Area its biological productivity, and its diversity;

(2) Provrde adequate breeding, feeding, and wintering habitats for
those ‘wildlife populations that require the Chesapeake Bay, its
tribitaries, or coastal habitats in order to sustain populations of those

* species;

3) Conserve the land and water resource base that is necessary to
maintain and support land uses such as agriculture, forestry, fisheries
actlvrtles, and aquaculture, and

(4) Conserve the existing developed woodlands and forests for the
water quality benefits that they provide.

C. In developing their Critical Area programs, local jurisdictions
shall use all of the following criteria for resource conservation areas:-

(1) Land use management practices shall be consistent with the
policies and criteria for habitat protection areas in COMAR 27.01.09,
the policies and criteria for agriculture in COMAR 27.01.06, and the
policies and criteria on forestry in COMAR 27.01.05.

(2) Agricultural and conservation easements shall be promoted in
resource conservation areas.

20
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LocaL PROGRAM DEVELOPMENT 27.01.02.06

(3) Local jurisdictions: are encouraged to develop tax or other
incentive/disincentive programs to-promote the continuation of agri-
culture, forestry, and natural habitats in resource conservation areas.

(4) Land within the resource conservation area may be developed
for residential uses at a density not to exceed one dwelling unit per 20
acres. Within this limit of overall density, minimum lot sizes may be
determined by the local jurisdiction. Local jurisdictions are encour-
aged to consider such mechanisms as cluster development, transfer of
development rights, maximum lot size provisions, and/or additional
- means to maintain the land area necessary to support the protective
uses.

(5) Existing industrial and commercial facilities, including those
that directly support agriculture, forestry, aquaculture, or residential
development not exceeding the density specified in §C(4), above, shall
be allowed in resource conservation areas. Additional land may not be
zoned for industrial or commercial development except as provided in
Regulation .06, below.

(6) Local Jurlsdlctlons shall develop a program to assure that the
“overall acreage of forest and woodland w1thm thelr resource conserva-
. tion areas does not decrease

M Development activity within the resource conservation area
shall be consistent with the criteria for limited development areas in
Regulatlon .04. .

‘ (8) Nothmg in this regulatlon shall llmlt the ability of a

participant in the Agrlcultural Easement Program to convey real
. property impressed with such "an’ easement to family members
provided that no such conveyance will result in a density greater than -
1 dwelling unit per 20 acres.

.06 Location and Extent of Future Intensely Developed and
‘Limited Development Areas. : v

A. Intensely developed and limited development areas may be
increased subject to these guidelines:

(1) The area of expansion of intensely developed or limited
development areas, or both, may not exceed an area equal to 5 percent
of the county’s portion of the resource conservation area lands that are
not tidal wetlands or federally owned;

(2) When plannmg future expansxon of intensely developed and
limited development areas, counties, in coordination with affected
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27.01.02.07 CRITICAL AREA COMMlSSlON .

mumcnpahtxes, shall establish a process to accommodate the growth
needs of the municipaiities.

B. When locating new intensely developed or limited development ‘

areas, local jurisdictions shall use these guldelmes

1) New intensely developed areas should be located in limited
. development areas or adjacent to existing intensely developed areas;

(2) New limited development areas should be located adjacent to
existing limited development areas .or"intensely developed areas;

(3) No more than one half of the allocated expansion may be
located in resource-conservation areas;

(4) New intensely developed areas and limited development areas
should be located in order to minimize impacts to habitat protection
areas as specified in COMAR 27.01.09 and in an area and in a manner
that optimizes benefits to water ‘quality;

(5) New intenselyl developed areas should be located where they
minimize their impacts to the defined land uses of the resource
conservatlon area,

(6) New mtensely developed areas and limited development areas
in the resource conservation area should be located at least 300 feet
beyond the landward edge of. tldﬂl wetlands or tidal waters.

07 Grandfathermg

A. After program - approval local jurisdictions shall permxt the-
continuation, but not necessarxly the intensification or expansion, of
any use 1n existence on the date of program approval, unless the use .
has been abandoned for more. than' 1-year or is otherwise restncted by
existing local. ordmances If any existing use does not conform with the

- provisions of a local program, its intensification or expansion may be
permitted only in accordance w1th the variance procedures outlmed in
COMAR 27.01.11:

B. Local Jurxsdxctlons shall establish grandfather provisions as part
of their local Critical Area: programs Except as otherwise provrded
local jurisdictions shall permit the types of land described in the
following. subsectlons to be developed in accordance with density
requirements in effect prior to the adoption of the local Critical Area
program notwithstanding the density provisions of this chapter. A
local jurisdiction shall permit a single lot or parcel of land that was
'legally of record on the date of program approval to.be developed with a
single famlly dwellmg, if 'a dwelling is not already placed there,

22

Apx 32

o
: 3



