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BEFORE THE CRITICAL AREAS COMMISSION
IN THE MATTER OF:
BACHELOR'S POINT
Thursday, January 16, 1991
Pursuant to Notice, the above-entitled hearing
was held before the CRITICAL AREAS COMMISSION, at the
Easton Courthouse, County Council Chambers, Easton,

Maryland 21601, commencing at 7:00 p.m., there being

_present:

COMMITTEE MEMBERS:

JOE ELBRICH, CHAIRMAN
BILL CORKRAN

G. STEELE PHILLIPS
THOMAS JARVIS

ALSO PRESENT:

PAT PUDELKEWICZ

THERESA CORLESS

GEORGE GAY

DAN COWEE

ALLISON OSGOOD

HENRY NEFF :
GINA ZAWITOSKI, ESQUIRE
DEBBIE RENSHAW

REPORTED BY: SUSAN DILLEY, NOTARY PUBLIC
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PROCEEDINGS

CHAIRMAN ELBRICH: We have a very'tight agenda
this evening. I would like to welcome everybody to this
hearing on the Bachelor Point Marina mapping mistake‘add
the recbnsideration.thereof.

I would like to introduce the panel members
that are here from the Critical Areas Commissioni To my -
extreme left is Tom Jarvis, Steele Phi;lips, myself

being Joe Elbrich and chairman of this panel, and Bill

‘Corkran to my right.

-

We will be here to receive public comment on

~this pgrticulaf matter from the local jurisdiction and

any citizens who wish to testify. I would pdint out
that the decision will be made for the February Critical
Area Commission meeting which is to be'held February the
Sﬁh, and the record will be open for two weeks after
this to receive any additional written comment. That
comment should bé addressed to Chairman, Judge North,

Chesapeake Bay Critical Areas Commission at the new

address of 45 Calvert Street, 2nd Floor, -Annapolis,

Maryland 21404.
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Since there are no officials here other than
Dan Cowee, the planning director, we do not havg any
introductiops. With that -- i would ask that anyéne who .
is going to submit any evidenqé, please submit that to-
me so that we can identify i£ and mark it as an exhibit
for this particular hearing. |

With that; I would open thé hearing for
comments. Dan, if yoﬁ would, please, present the
matter.

MR. CQWEE: I thipk you have heard this
somewhat already at past meetings and I'm going to keep
my presentation quite short and let Gina Zawitoski and
Henry Neff  go through'tﬁe‘recérd in more detail.

As you will fecall, I caﬁe before this group
and the full commission in July with a number of ﬁappiﬁg
mistakes. This being one of them. At that time, we did
not ﬁavé adequate justification in your minds for a
change so we went away and by goiﬁg a&ay, we did some
more research.

I talked with Mr. Henry Neff concerning this

situation and he said, "Dan, you know, there’s some
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information that wasn'’'t broﬁght forth during that
hearing." We went back and researched it and sure
enough there was. That's one of the key points that'’s
going to come out tonight is the fact that an LDA wés
granted in 1986 by the planning commission.

I think.yqu all have my letter, I hope you do
anyway, that I sent to Pat. I’'m just going to go
through it quiékly and it’1ll give us a good
introduction.

CHAIRMAN ELBRICH: Would you like toé submit a
copy of that as eviaence?

MR. COWEE: Yes.

CHAIRMAN ELBRICH: Is that the one dated

Auguét'}6th?

MR. COWEE: Right. It has a couple of
attachments to it.

CHAIRMAN ELBRICH: Identify it.

MR. COWEE: That'’s the one and there are
aftachmentslwith it that go aloné with it.. |

CHAIRMAN ELBRICH: We{li have this as Exhibit
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(Whereupon, the.document was harked for
identification Committee ﬁxhibit Né. 1.)

MR. COWEE: The letter is the result of the
first hearing~that we had and further digging for more
information which brought us to tﬁe point 6f I think the
policy being created by the Commission to allow us to
come back for a rehearing.

Anyway, application by the owners of
Bachelor’s Point to develop 19 lots and increase the
size of the marina -- the marina is what we’re talking
about tonight -- was discussed by the Talbot County
Planhiﬁg Commission in April of 1986. At that time, the
planning commission was operating on the interim rules
of the britical areas critefia;

Approximately 20 LDA requests, and that number
could be a little high or it could be a little bit low,
were reviewed during this period, and were later
included in the overall county map excepting this one.

The interim period ended with the adoption of
the critical area ordinance, and ours was adopted in

1989. So, this was three plus years prior toAthat day.
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The minutes of April 9th, 1986, indicate that
Bachelor's Point was considered é LDA, and there are
minutes of that meeting to justify that point. During
the mapping bhase of the county’s program, a portion of

the Bachelor’s Point was mapped LDA, and the remainder

was left RC.

The portion that was mapped LDA I have on the
map here is this section which resulted in a 19-lot
subdivision. The piece that we'’re talking about this
evening is this piece right here and the boat basin‘sit
hére. I think you can all see it. You all have a map
with that.

MR: GAY: Whaffs that map that you’re
referring to? |

MR. COWEE: This one? This is our zoning map.

MR. GAY: Talbot County --

MR. COWEE: Talbot County zoning. A mistake
was made in the mapping by failure to map&the remaining

property under the ownership of Bachelor'’s Point Marina

based upon the previous LDA classification granted in

April of 1986.
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Criteria for delineation of limited
deveiopment areas found in the Talbot County Critical
Area Plan lists the specific criteria used in
deterﬁining the LDA classifications, and under item
three, it states, "Areas were designated as LDA by
planning commission hearing." Those were grandfathered
in, and were allowed. I think there’s a copy of that
attached to that lefter which you have there, Joe, I
think, I believe. Not that one. There you go. That
one, I_tﬁink. |

CHAIRMAN ELBRICH: You tell me which ones and
we'll mérk them as exhibits.

MR. COWEE: Okay. This first one -- these are
the minutes that We;e taken at the meeting for the LDA
Planning Commission in ’86. .This is a page out of the
plan that gives you the delineafion criteria that is
used in our éappinq. The item I'm referring to is
number three under LDA. Areas were designated as LDA by
planning éommissionlhéaring. They were given LDA status.
in the mapping, and then we’ll get into this in a

minute.
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lCHAIRMAN,ELBRICH: Those will be Exhibits 2
and 3.

(Whereﬁpon} the documents were marked for
identification Committee Exhibif Nos. 2 and 3.)

MR. COWEE: Since the planning commigssion had
taken action on Bachelor'’s Pbint property-érior to the
critical area comprehensive mabping, it was mistakeniy
mapped. Building permits were is;ued allowing certain
marina buildings to encroach into the 100-foot buffer
setbacks in compliance with 14.503.03 and 06 of the State
Critical Areas Criteria. This action provides.further
evidence that the property was classified an LDA during
the interim'period.

The permits ﬁhat were granted for this were a
result of an action taken by the board of appeals. The
board of appeéls gave the Bachelor'’s Péint developers an
apppoﬁal through special.exception for an expansion of
#his marine basin. At the time, the LDA was required to
do thét.- If they didn)t have.that, they wouldn’t have
been able to get it. That’s another piece bf

information that came forth because all this happened
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prior to my arriving here. I>jus£.had no knowledge of
it.

Table one of the 1989 Critical Area Zoning
Ordinance lists C;l, commercially zoned properties of
less than 20 acres in size, as LDAs. That again is an
enclosure right here. - That just points out tﬁat citing
under the critical area criteria.

CHAIRMAN ELBRICH: Exhibit 4.

(Whereupon, the docuﬁent was marked for
identification Committee Exhibit No. 4.)

MR. COWEE: This confirms again that a mapping
mistake was made. We allowed for less than 20-acre
parcels a limited commercial developﬁent or a limited
commercial zoning I should séy to be included as LDAs.

. So, in summary, the Bachelor’s Point property

was classified an LDA by the planning commission during

the interim period, was mapped in error based upon the

criteria for delineation of limited development areas in
the Talbot County Critical Area Plan, which granted
building permits encroaching the 100-foot buffer setback

in compliance with 14.15.03.03 and 06 of the state law, and
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was allowed to be less than 20 acres in size based upon

* the rules that were used in delineating LC commercial

areas.

That'’'s basically an introduction of the
materials that I've found_after initially discussing
this with the Commission ih July .of this year, of last
year. Excuse me. Time flies!

I believe that the rest of the people in the
room tonight, or at least a couble of them, will go
through this maybe in a little bit more detail since
they were here and actually wereAinvoived in these
decisions during that period.

MR. GAY: Dan, before you step down, would you
give us your full name and your job title.

"~ MR. COWEE: Daniei Cowee, Talbot County
Planner.

CHAIRMAN ELBRICH: Do any of the commission
members have any questions? No? Thank you. Mr. Neff
or -- =

MS. ZAWITOSKI: 1If you don't mind, may I?

CHAIRMAN ELBRICH: Sure. Ms. Zawitoski, if

Court Reporting and Litigation Support

Serving Baltimore, Washington and Annapolis

410 766-HUNT (4868) '
HUNTREPORTING ~ 800 950-DEPO




you would, please, identify yourself for the record.

MS. ZAWITOSKI; My name is Gina Zawitoski.
I'm an attorney practicing environmental law at Piper &
Marbury, and I represent Tred Avop Limited Partnership
which owns the Bachelor’s Point property that’s the
subject of this evening’s meeting. I have brought with
"me this evening documents which I would like to provide
to each of the members of the panel that I will refer to
as I go through the discussion.

CHAIRMAN ELBRICH: Indi;idually or as a group?

MS.’ZAWITOSKIQ' As a group.

CHAIRMAN ELBRICH: That would be Exhibit 5.

(Whereupon, the document was marked for
identification Committee Exhibit No. 5.)

MS. ZAWITOSKI: = What I have just distributed
to the panel members is a copy of correspondence from my
office to the Chesapeake Bay Critical Area Commiséion
dated August 28th, 1991, in which the property owner
requests the Commission to reconsider its decision
resulting from its July hearing in which it denied the

'county’s proposal to correct the mapping mistake for the
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Bachelor'’s Point property. -

What I’'d like to do this evening is to lay out
in somewhat more detail than Dan Cowee did the course of
events as relates to the designation of this property as
an LDA, the error in mapping and subsequent events; aﬁd
I would do that in part by reference to the matérials
that I've just given to you.

The parcel in question was formerly zoned C-1,
a commercial property. It was the site of the John Todd
Boatworks and a small marina. In 1986,-the partﬁership
sought to expand the mérina and to develop part.of thé
property as residential development, and also sought in
that context to have the property designated as an LDA.
We've asked ﬁeborah Renshaw to join us this evening, and
she will explain in some detail why the.county planning

board in 1986 believed that the property was properly

designated an LDA so I will not go into that in any

particular detail.
I would note though at the outset that the
Critical Aréa Plan for Talbot County which the

Commission approved indicated that properties would be
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considered LDA if they were so designated by the

~planning commission by hearing, and what we will show to

you this evening and as is evidenced in the papers that

you have is that that occurred in 1986 and that the
¢ _ _ .

- property was treated as an LDA since that time.

The mapping error that’s the subject qf this "
meeting is truly that. It is simply the result of a
failure to pick up what was doneAin 1986 by the persons
involved in mapping the property on a piece of paper.
It’s no more complicated than that.

In 1986, in April, Henry Neff proposed to the-
planning commission at a hearing that the property be
designated as an LDA and Mr. Neff will give testimony
about that in a few minutes.

As a resﬁlt of that meeting, the critical area
-- excuse me -- the planning commission designated the
property as an LDA. If you look at -- excuée me --
Exhibit D to the correspondence that you’ve been given
you will see minutes of that meeting, and the minutes
sbecifically redite that the proposal was considered to

be a limited development area.
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Following that April 1986 meeting, the

partnership determined to build two marina buildings

within the 100-foot buffer and iﬁ/order.to accomplish.

that went before the beard of appeals in order to obtain
a special exception. The critical area regulations in
effect at that point and thereafter prehibitea the
construction of buildings within the 100-foot buffer in
properties that were'designatedvreeource conservetion
areas which is the designation that was mistakehly
mapped for this_property!

In August of 1986, the partnership went before
the board of appeals, sought a special exception, and
obtaiped that specia; exception, and we have included as
Exhibit F to this correspondence a copy of the minutes
from that public hearing of the board of appeals on that
matter.

When you get an oppor£unity to read through
these minetes what you will see is a couple of thipgs.
First, there is an explicit recognition that the
property wae in a limited development area. There’s a

recitation in these minutes to that effect.

—
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CHAIRMAN ELBRICH: Do you know what page that
appears on? | |

MS. ZAWITOSKI: I can't find it readily, but I
will-identify it and note it to you before the
conélusion of the meeting. 1In addition, what you will
see as you go throﬁgh these minutes is thét the board of
appeals consider the regulatory criteria that it was
required to consider in order to allow construction
within that 100-foot buffer in an LDA according to the
régulations.

So, again, we have official confifmation thaf
the property was designated as an LDA by prior planﬂing
commission hearing and cénsistent’treatment of it‘in
that context in the board bf appeals.

In 1987, the partnership went back to the
planning commission td obtain explicit sketch plan
approval for the residential dev?}opmgnt of part of
Bachelor'’s Point, and minutes of that meetihg»are

included as Exhibit D to this correspondence, and those

minutes also ‘explicitly aéknowledge the LDA designation

'0of this property. Specifically, the minutes read,
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"Bachelor Point subdivision was presented to the
Commission for sketch plan app;oval with an LDA
justificatien ;eceived at a prior date." 1I.e., the
April 1986 planning commission meeting.

The proper zoning for this parcel under the
1989 zoning ordinance for the county is commercial. The
chart which is a part of the 2zoning ordinance is
appended as Exhibit H te this correspondence, and if you
will look at that chart, what you see about two-thirds
of the way down, the far left column, is former zoning
district,-cemmercial C—l less than 20 acres. That is
what this property was formerly C-1 less than 20 ecres
in, if you will refer to_fhe center column; a limited
development area. The new zoning, limited commercial,
is the proper designation.

This is where the error occqrred in the
mapping of the property. The mappers were apparently

not aware of the 1986 designation of the property as LDA

and failed to record the proper zoning for the property

when it was mapped.

The evidence that we présented this evening
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and in this correspondence overwhelmingly indicates that
the property‘received an LDA designation in 1986. The
1989 Talboﬁ County Critical Area_Plan that received
commission approval acknowledged that properties which
were designatéd‘as'LDA by planniﬂ; Eémmission hearing
would be treated as LDAs.

Based on that, the partnership would ask the
panel to recommepd to the commission as a whole that
Talbot County’s error in mapping this property be
allowed to be corrected to reflect the limited
commetcial zoning as appropriately iaeptified for this
property, and I will identify that reference in the

board of. appeals minutes.

CHAIRMAN ELBRICH: Please. Does anyone have

any other -- any questions af Ms. Zawitoski?

MR. CORKRAN: I have none.

MR. JARVIS: No.

MR. PHILLIPS: No.

CHAIRMAN ELBRICH: The alphabetical references
that were referred to as exhibits will be Exhibits 5A

through I. Mr. Neff.
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.MR. NEFF: My.name is Henry Neff. I’'m a real
estate broker with Walsh & Benson. I have been in the )
real estate business since -- I’ve had my liceﬁse since
1987. I’'ve been affiliated with Walsh & Benson since
1981 and I was the project manager and the_agentlfOr the
partnership who took the development through the |
approval process. |

I believe that I'm fairly knowledgeable in the
critical area law. I was on the technical advisory
committee for the county for the implementation of the
law and I think I understand it pretty well{ Duriﬁg
1987 and 1988, I did a number of LDA justifications in
the county. I was involved not only in Bachelor’s Point
but I was in North Bend and Avéley I and Aveley II. So,
I think I understand the law pretty well and am
qualified to talk about it.

The first thing I want to say is that Gina's
written description or appeal is absolutely accurafe.

I experienced what she wrote about and I hope that

everybody takés the time to read it because it's well

done. I think my testimony is going to end up being
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redundant and the reason that it is redundant is because

the facts are the facts and we have to -- and giving my

.side of it, I have to keep going through the same thing

that she wgnt through, but what I would like to do is
just give my experience as thé agent for the‘Tred Avon
Limited Partnership through the entire approval érocgss.

The first hearing was for sketch plan and LDA
justification which was on April 9th, 1986. At that
time, I went into planning and zoning and I explained
what was there being John Todd ﬁoatworks and whét our
proposal was, which was to develop the A-1 section of
the property and sell the loté to fund the expansion of
the basiﬁ, and to move John Todd Boatworks to the east
totally under the C-1 section, and expand the marina at
that time by 81 slips and two bo&t yard buildings.

That was the plan, aﬁd as I understood itAat
the time‘we approved skétch planAapproval for that.
Also, at that time, I gave an LDA justification for all
of Bachelor’s Point and it was based on the proposed
density and it met the définition of an LDA for the

interim criteria here in the county.
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At the time we were also discussing with the
town of Oxford water and sewer extension and they seemed
-- they very much wanted to extend it to us because they
felt that their system was under utilized and wasn't
working properly. So, we had a pretty good idea that we
were going to get water and sewer at that April meeting
and I explained that to the planning commission at the
time.

Bachelor's Point was purchased some time
either in the late '60s or late '70s by a 20-member
partnership. At that time, it consisted of about.170
acres. The way the development worked was that the
partnership developed Bachelor’s Point South first and
then they developed Bachelor'’s Point-East. Those two
séctioﬁs of lénd with George Henry's property in between
comprised about 100 acres. If you added up the lots
that were already approved, there were 20 lots on those
100 acres which meant one lot per five acres which met
the definition of the LDA.

Bachelor’'s Point proper is the project that I

was involved in. We were recommending -- we were
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seeking approval for a 20-lot subdivision at that time

aﬁd it consisted of 70 acres. So, we fell within the’
LDA justification of one home-site, one dwelling unit,
pér five acres also. Based on th;t, we received the LDA
justification. At that time, it was called an in fill

allocation.

Also, at that time, it was -- commercial

- property based on being commercial property was

considered an LDA too, but névertheless, the whole --
all of Bachelor’s Point, all 170 acres, was declared én

LDA. So,.the results of that meeting -- and I walked --

as I left the meeting, the results I felt were that we -

had an LDA approval and we had sketch plan approval.

If you look at the minutes of the meeting,
they neglectéd to have a vote, and_why thét is, I'm not
sure, but based on that approval, we went ahead and 6ur
next step was to go before the board of appeals with the
approval of the planning and zoning commission, with a
positive recommendation of,the planning and zoning

commission already in hand. This occurred on August

25th, 1986.
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On page six of fhe special exception minutes
which I believe Gina has already submitted to.you, righﬁ
at the top, it’s stated in the minutes that under the
critical area critefia, this is a limited development
area; Based on the LDA designation, buildings were
built in the buffer in compliance with 14.503.06'ﬁhich_
étates, "Newer expanded marinas and related. facilities

may be permitted in the buffer within IDAs and LDAs

subject to the requirements of regulation .03A above,"

which if you go back to and read_thét, it says you can’'t
do it in a fesource conservation area.

Therefore, at this juncture, I believe that
it’s on record that both planning and zoning and the
board of apbeals have accepted the LbA status of
Bachelor's Point.

The next hearing was held on January the 14th,
1987, whereby thé residential side of the proéerty

unilaterally received sketch plan approval again. The

‘reason. for this is -- I think that we went through the

sketch plan again is because there wasn’t a vote for the

sketch plan. They neglected to have the vote.
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Also, there were some local neighbors who had
written some letters against the development of the
property. So, in order to -- they felt it necessary
that they had tb take that step again for the
residential sidé of the property, andlthe commercial
side was not an issue because we had élready had the
approval to go ahead from the board of appeals.

Alsé, those minutes which are in Gina's
written,appeai reflect that the LDA justificatibn was
"received" at a prior date. So, preliminary and final

approval followed for the residential side during 1987.

With all approvals in hand, construction for the project

began in the late summer of 1987 with the occupancy
certificates for the cqmmercial C-1 section being issued
on March 15th, 1989.

During the implementétion of the county
critical area program, table one entitled, ."New zoning
designations within crifical area position," which
stated that a C-1 zoning district of less than 20 acres
lpcated.in an LDA would becoﬁe an LC zone, and we had

13.1 acres of land, seven of which are fast land that

-~
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was zoned C-1. So, all seemed in order and I felt that

automatically this C-1 would convert to LC. I made a

"terrible mistake of not following the mapping procedure.

Later in 1989 when Dan showed me the new
zoning map, it showed-the C-1 side as being RC,.and I
remember being uplin his office, and I said, "This must
be a mistake. It must be a mapping error." So, on
December the 6th, 1989, I appeared before the planning

and zoning commission to point out the mistake, and

-everyone agreed, and that also is shown in the minutes

that Gina has earlier presented to you. Dan, at that
time, indicated that he would take care of it.

Both he and I thoughtbthat‘it would be easily
rectified. I was so secure in tﬁat belief because it
was obvious that I was really not even aware of the July

10th hearing before the Critical Area Commission. He

-

might have'mentioned it to me, but it didn't daQn on me
that I should be there because at the time it didn’t
seenm liké it was going to be a big iséue.

So, when he told me that it had been struck

down, it became apparent that further proof was required
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plus we had better get legal representation. This is
also when I went back to thé planning‘and zoning appeals
board'’s minutesrto verify that we are in fact an LDA.
So, that is why he came before you ali in July without
that information. I don't even know if he‘knew it
existed at that time. I mean, it was there, but he
obviously didn’t pick it up.

I guess all I can say is that I knew we were
an LDA, the planning and zoning boérd-knows that wefreA
aﬁ LDA, and all the records show that we are an LDA, and
I just would like to respectfully/request that you

accept the fact that we are an LDA and allow the mapping

mistake to be corrected. That's pretty much it.

CHAIRMAN ELBRIQH: Do any of the commission
members have questions?
| MR. CORKRAN: I have none.
MR. JARVIS: I don’t have any.
MS. PUDELKEWICZ: I just -- there were a few
things for clarification maybe for the commission
members. When you‘were giving the history --

CHAIRMAN ELBRICH: Pat, do me a favor and

Court Reporting and Litigation Support
Serving Baltimore, Washington and Annapolis
410 766-HUNT (4868)

HUNTREPORTING ~ 800 950-DEPO



10
11
12
13
14
15
16
17

18

19

20

21

26

identify yourself for the record sinceAwe do have a
record. Pat is stéff.‘

MS. PUDELKEWICZ: When you were giving the
history of everything, you said that the first
development which occurred was development south and
east. Can you point that out fof everyone so they can
just see where it is?

MR. NEFF: Yeah. Sure. All of this property
was pufchased by the 20 members of the original
partnership not the Tred Avon River Limited Partnersbip.
Tred Avon River bought it_fiom the original 20 members.
Bachelor's Point South is this section which was
developed first. Then Bache}or'é Point East was
developed.

MS. PUbELKEWICZ: Do you know when those areas
were developed?

MR. NEFF: I believe in the léte '60s, early
'70s. It was before my time. Then I have always
considered this to be'Bachelor’s Point proper. This was
the third and final phase of the development of the

property.
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MR. CORKRAN: Which one is that, Henry?

MR. NEFF: This one. The property.

MS. PUDELKEWICZ: Was that the property in
orange or is it --

MR. NEFF: It actually includes the
residential side because that was the third phase.

MR. COWEE: This is the area that was C-1.

MS. PUDELKEWICZ: Right.> Okay.
MR. COWEEF And then this is the area that
fell into the LDA as an RR zone.

MR. NEFF: This became an RR also, but that
was the residential side. The commercial side is this.
It was just -- what it -- it was in keéping with the
comprehensive plan because it was a natural outgrowth of
Oxford and the comprehensivé plan says to keep
development close to town. The only -- we had -- the
United States Marine Fisheries is between ué and town,
but actually, the partpership owns this little strip of
land here on this side of the road and that side‘of the
road which is right next to town.

VOICE: The town boundary is down here.
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MR. NEFF: Yeah. 1It’s moved down. When I did
the jusfification, I actually -- I came away and
believed and understood that all of Bachelor’s Point got
an LDA. So, even George Henry shouldn’t be a RC, but
that’s his problem. I've never ﬁet the man. I've
written him letters, but I’ve never met him.

‘MS. PUDELKEWICZ: It was development south and

east that was developed first back in the ’'60s and '70s

MR. NEFF: Yeah. Early ’'70s.

MS. PUDELKEWICZ: That was the 100 acres.

MR. NEFF: This area here --

MS. PUDELKEWICZ: About 100 acres. And then
you said Bachelor'’s Point proper was 70 acres?

MR. NEFF: 70 acres. 67 is really what it is.

MS. PUDELKEWICZ: And that was when you came\

.before the planning commission in 1986 seeking approyal
for the development of the residehtial portion?
MR. NEFF: The residential and commerical.
MS. PUDELKEWICZ: And commercial. Okay.

MR. NEFF: Because what we had to do here. We

v -~

Court Reporting and Litigation Support
Serving Baltimore, Washington and Annapolis
410 766-HUNT (4868)

HUNTREPORTING ~ 800 950-DEPO




10

11

12

13

14
15
16
17
18
19
20

21

29

had to.go before the planning board for a special

exception and get their recommendations before we go

before the board of appeals, and that’s what we did, and

I believe there is on record the recommendation. I saw
it in the file.
MR. COWEE: I've got the file. Not here -

tonight. I mean it’'s a recommendation from the planning

commission for the board of appeals.

MR. NEFF: Right. That the expansion be
allowed.

MS. PUDELKEWICZ: And back in 1986 when you

.came before the planning commission, the residential

portion of the actual point proper, was that developed
at all at that time?

MR. NEFF: No. No. See,.that was part of --
this was thé 70 acres.

MS. PUDELKEWICZ: Okay.

MR. NEFF: Right here. That the new
partnership had purchased from the original 20-member
parﬁnership.

MS. PUDELKEWICZ: That was just for
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clarification. I thought we --

MR. COWEE: Henry brought up one item that
needs to be clarified. ﬁe.kept'referring to A-1 zoning.
That was a one-acre zone classification that we had
prior to critical areas, and that property was ét that
time zoned A-1. The majority of lands around existing~
incorporated towns had an A-1 designatipn for future
growth. It was éur highest depsity’classification in
the_county zoning ordinance a£ t@gt time for
?esidential. I saw quizzical looks on.your faces when
he-said.A—l. Where does that fall in?

CHAIRMAN ELBRICH: Thank you, Dan.

MR. PHILLIPS: I have a question just for my
own élarification, bﬁt is this‘whole development
considered a marina?

MR. NEFF: No. Really the C-1 section is a
marina.

MR. PHILLIPS: Well, you know, you've got_here
Bachelor’s Point Marina mapping mistake.

MR. NEFF: When we did the development, we

took the A-1 portion of the residual land which is --
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let's see -- let me go back to this.

CHAIRMAN ELBRICH: You‘cah'just hold it up
there.

MR. NEFF: This is ail A-1.

MR. COWEE: Was.

MR. NEFF: Was. We took this section of it

and made a wildlife refuge out of it which is mostly

marsh. Can you repeat the question?

MR. QORKRAN: What was the question?

MR. PHILLIPS: Was the whole thing a marina?

MR. NEFF: No. The marina section -- well,
there’s an entrance road which goes in here which goes
across part of the fast lane of the A-1, and then this
is the marina section right here, the LC. That's
really; you know -- the old C-1, which is now RC.

MR. COWEE: It’s LC. The old C-1 is LC and
this is an outline of what the old C-1 was 6n the
original.

MS. ZAWITOSKI: Henry, it might be helpful to
show these photographs. |

MR. NEFF: Yeah.
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MS. ZAWITOSKI: It would be perhaps easier to -
visuaiize it than from a flat.

MR. NEFF: Have the members been to the
property?

MR. PHILLIPS: I'm familiar with the property.

" I've been there.

MR. NEFF: Because what -- what I just wanted
to point out was that the road -- here’s the yacht
basin, and the A-1 line comes across here énd picks up
here and goes out into the marsh and then comes ouf here
and picks up the old spoil site. That was originally C;
1 which we’'re hoping to get back.to LC which is what we
think it should be based on the criteria, the critical
area criteria.

MS. PUDELKEWICZ:  What is the date of the

photograph? -

MR. NEFF: The past couple of months becaqée
this house was just built this summer. This is all the
residential area all the way down to here.

MS. PUDELKEWICZ: Do you know when the marina

basin was dredged out? Was that in 1986 also?
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MR. NEFF: The marina basin.started out --
if you're télking about the original --

MS. PUDELKEWICZ: When it was enlarged.

MR. NEFF: That began in the laté summer of
"87. That's when we started. After ﬁe got through the
appeals board hearing, we started construction.

MR. COWEE: And that encompassed 1.2 or --
actually it might be 1.3 acres.

MR. NEFF: You can see that on the C-1
seétion, there are -- the marina dominétes the C-1
section in my opinion.

CHAIRMAN ELBRICH: Are you th:ough, Pat?

MS. PUDELKEWICZ: (Nods head affirmatively.)

CHAIRMAN ELBRICH: I don’t want to make you go
thrdugh the whole testimony again, but can you give me
the procedure of and the times of the various approvals
stérting with sketch approval and when you thought you
had the approVals from whoever at the various stages.

| MR. NEFF: Sure. The original approval for

sketch plan and LDA justification was April the 9th,

1986. -
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CHAIRMAN ELBRICH: That was for --

MR. NEFF: That was --

CHAIRMAN ELBRICH: =-- the whole 70 acres?

MR. NEFF: The whole ?O-acres. That was on
the planning board level. Sketch plan approval for the
residential subdivision, the LDA justification, and
their positive recommendation for the marina expansion.

CHAIRMAN ELBRICH: 1Is that one of these
exhibits and if so, which one by Exhibit 5A, B, C --

MS. ZAWITOSKI: It'’s Exhibit D. Page six of
the correspondence there'g a list of the exhibits.

CHAIRMAN ELBRICH: So, Exhibit D is the one
that you’ve billed that gave you the sketch plan
approval and the LDA approval for the entire 70 acres?

MR. NEFF: Right. With that in hand, we went
to the board of appeals for the special exception and
got that on August 25th, 1986. That was the final

- —

approval that we needed for the C-1 section of the.

If S

property!yhich is the subject of this hearing.
CHAIRMAN ELBRICH: Which exhibit is that?

MR. NEFF: It would be F.
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CHAIRMAN ELBRICH: Thank you.

MR. PHILLIPS: Joe, let me see that picture
again, please.

MR: NEFF: Then; on January 14th of 1987,
which was almost a year later, we went back and becausé

-- I guess because the county didn’t have the vote, they

-felt that we ought to -- I went in for a preliminary.

approval and when I got there, they said, "No, we have
to sketch plan again." It didn’t dawn on me at that
time.as to how important that would be. That’'s when we
went back and we got skefch rlan again just for the
fesidential side.

MS. ZAWITOSKI:  If I could interject, that
méeting specifically reflects a prior LDA - designation.

CHAIRMAN ELBRICH: That is Exhibit what?

MS. ZAWITOSKI; That is Exhibit G.

MR. GAY: When you went;back and got back the
second sketch plan apﬁroval, did/yoﬁ also go back and
get a second LDA approval along Qith that sketch plan?

MR. NEFF: It wasn’t necessary. The minutes

reflect that. I réally think the mistake was made on
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the county le§el just beéause'of the»immensity of the
job. I realiy do. And that's -~"1it was a big job for
to map all those again.

MR. CORKRAN: Henry, you referred télJanuary
the 14th in 87 in your affidavit. You have under
section eight, page three of youf affidavit, January
1987. Would it be correctito say January the 14th of
1877

MR. NEFF: ' Yes.

MR. CORKRAN:. Okay.

IMR. JARVIS: If this thing is all
reclassified, part of-it’s going to be buildings on it
and part of it’s going to be an expansion of the marina.
Is that correct?

MR. NEFF: We have no problem with the
building lot side, the residential .side of it. That'’s
already an RR which is an LDA;

MR. JARVIS: This whole expansion is going to
be part of the marina?

MR. NEFF: The expansion has occurred.

MR. JARVIS: But I mean this new development -

—
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VOICE: Are you seeking this classification

for additional expansion of the marina?

MR. NEFF: Weil, we would hope to expand it,

yes. I don’t think that the economic times dictate an
- _

expansion at the moment, but obviously losing the
commercial designation has én impact‘on the pfoperty.

MR. JARVIS:..Without question, but I mean,
it’1ll be a water dependent facility that the expansion
wéuld involve. Is that what‘we’re saying?

"MR. NEFF; Right. Well, for instance, we haVe
——‘right now we have a few office spaces on the

property, and under RC we’re not allowed to have office

spaces. Under C-1, we were allowed to have it. At some

'point, a restaurant might be a good thing to build and

"under the RC we can’t put in a restaurant.

MR. JARVIS: Well, my.point is see -- this is
kind of touchy as to what is water dependent and what is
not. I think I'm really getting off the sdbject here,
but like, you know, you can do buildings or you can do a -

development, a water development, that you could not do
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if it was not water development in the buffer zone.

MR. NEFF: They've made it very clear to ué
that there will be no more building in the buffers. The
county has.

MR. JARVIS: I'm wohdering how close that
house there is to the river.

MR. NEFF: 1It’s 100 feet away. That was
another thing. When we did the residential side, prior
to the critical area law, these guys made if very clear
to me'that they weren’t going to approve this unless we
put in 100-foot setbacks. We had originally asked for
50-foot setbacks, but, okay, so, we’'ll go the 100 feet.

MR. JARVIS: There’s no scale on the;e. I
can’'t really tell.

MR. NEFF: Everything is at least 100 feet
except for the coﬁmercial buildings. |

MS. ZAWITOSKI: I would like to emphasize that
Mr. Neff ién't asking for é new designation of his
property. It'’s his position that it’s'been an LDA all
albng and was just mistakenly mapped as an RCA in 1989,

and we’'re just here to correct that error.
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CHAIRMAN ELBRICH: You had indicated I think,
Mr. Neff, that you were not involved in the approval
process‘of the property through the Critical Area
Commission or any of that at the iniﬁial level when the
maps were approved.

MR. NEFF: No. No.

CHAIRMAN ELBRiCH: Was Mr. Cowee at that time?

MR. NEFF: Yes. He thought and I thought that
it wasn’t going to be a big issue, and we werén’t going
to get to this stage.

CHAIRMAN ELBﬁICH: No. I'm talking about back
in 19 -- the initial set of maps.

MS. ZAWITOSKI: 19867 -

CHAIRMAN ELBRICH: '86. .When the maps were
Criginally approved for the county.

MS. ZAWITOSKI: Mr. Cowee was not employed by
Talbot County at that fime.

MR. COWEE: The maps were created in ’87.

CHAIRMAN ELBRICH: 87, '88?

MR. COWEE: Yeah. And then finalized in ’'89.

The maps were done before the ordinance was completed,
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and we had.—— well, to give you juét a lit£le brief
history, we had between three and four night meetings a
week with the planning commission, with a consultant.
that we had on boardland with planning staff members.
We went thrqugh a very tedious process of identifying
each and every area we thought could be an LDA based
upon the criteria that we had éelepted.and is spelled
out in the Critiéal Area Plan. You have that page.

We went by it religiously, and we went through
these things, and there were times when we’'d say, "Well,
- let’s not make the decision on that area tonight. Let’s
wait until later." And a couple of those_things fell
through the cracks and never were -- we never went back.

We were glad as hell to be done! This was one of those

situations where we didn’'t go back. Another one was an

advisor fuller'whiéh we were talkiﬁg about before where
~we didn’t go back, and it wés oversighté on our part and
honest mistakes is the only way I can call them because
.of the amount of wo;k we had to do. |

MR. NEFF: To aﬁswer your.questioh, I think,

about the water dependency. I don’t think there will be
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anything else that is water dependent that would have to-
be in the buffer on that property; I can’'t foresee
anything. Wg intend to put in a swimming pool this year
and Dan’s made it quite clear that it’s not éoing to be
in the bﬁffef even though I'vé.got a great place qu it
just inside the buffer!

MR. JARVIS: i know the place you’re.taiking
abouﬁ!

CHAIRMAN ELBRICH: 'Dan,.wefe you involved with i
the approval of the maps at the commission level?

MR. COWEE: Yes.

CHAIRMAN ELBRICH: You weré on the staff then.
Did they approve all of your designations and
classifications as they were submitted or did they deﬁy
some of those?

MR. COWEE: They approved them all. There was‘
never a question because our mapping process, as I'said
before, was verylspecific and very thorough, I think,
compared to other counties. We made a special

presentation to the Commission as we were doing them and

were commended by many of the members for the process we
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were using and the proéedures we were using.

One day, if you ail have a little time, I'1ll
shéw you the work maps. You can’t believe the --
they’re just '-- I mean, it identifies every single pie@e
of property, what the size -- almost down to the size of

- the dweliing'on each p;rcel. That was the type of
specifics we used all the way through.

CHAIRMAN ELBRICH: Thank you. If there are no
.more questions, thank you, Mr. Neff. Mrs. Renshaw. Do
you want this entered as an exhibit or do you wanf this
baqk?

MR. NEFF: Would you like to have it?

MS. - ZAWITOSKI: I think it would --

CHAIRMAN ELBRICH: It would probably be good.
The current photograph we’ll enter as Exhibit No. 6.

(Whereupon,‘the document was marked for
identification Committee Exhibit No. 6.)

CHAIRMAN'ELBRfCH: Ms. Renshaﬁ, if you would
identify yourself for the record, please.

MS. RENSHAW: Yes. I'm Debbie Renshaw. I

was the planning director at the time the LDA was
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granted to Bachelor’s Point. Basically, I’'ve been asked
to come and speak to you about a little -- or a small
perspective on how the county reviewed these requests
for LDA at that time.

When the legislation first came out, as you'’re
all aware, the guidelines were vague at best. The
counties -- I think everybody was dealing on their own
on how to interpret them. At that point in time -- this
was probably one of the very first applications that the
county looked at. We looked at a couple of things.
One, we looked at what the base zoning was on the
property.

At that point in time, as has been explained St
earlier, it carried an A-1 classification which was a
growth area in the county and a C-1 classification which
was a commercial classification. We took a look at our ,/
comprehensive plan in the county and saw exactly where
the county wanted growth to occur. The growth areas
were near the towns and in those areas that were
classified in this particular case as A-1 and C-1.

So, looking at that and then taking a look at
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what the criteria were for establishing LDAs, we found
that there were certain criteria that clearly this
project meant. Those four -- we took a look at the
surrounding development. Again, .as explained, they were
-- the othér two portionslof Bachelor)é Point. We-
looked at the land area itself. We looked at the
residential build-out or the lot sizes. We also took a
look at the proposed development. We added together all
the acreages including the proposed and found that it
did fall within ﬁhe one hbmé‘per five criteria.

Now, the way the-legislation is written, it

- says that you have to meet one of the criteria; however,

we looked a little furthef, and we found that a
Eommitment had been made by the town of dxford, and this
was confirmed with the town, that they were in a
position to extend public Water and sewer to the
project.

As you’ll remember, later on; clarifiéation,
came out on that point saying that those utiiities
éctually had to be on thé‘property. That came abbut

much later. Again, we were very early in the program
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when this came out and there was no condition at that
point iﬁ time that they had to be on place. What we had
was a’commitment. '

Again, the county was looking in an afea Qhere
it wanted to see growth occur. It aidn't want it out in
the middle of rural areas. Thét was very consistent
with your plan at that point aéaing We thought that.
between the existing housing densities, the existing

commercial activity which was already on the property,

and the fact that water and sewer was going to be

available to the site and the fact that it met tﬂe
county's'comprehensive plan, it was cleéfly‘suited for
an LDA justification.

The ofher thing, in taking a look at the site,
the consideration was really dgaling With oniy the
residential section. The C-1, which is what you're all
discussing tonight, was already commercial. There were
commercial activities on if. It carried a commercial
classification. It already fell/;ithin your LDA
justification. It really did not require the county to

take any action establishing a new LDA for that piece of
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property. So, most of the discussion centered on the
housing densities, the availability of water and sewef
and the comprehensive blan.

| Based on those criteria again,.the planning

commission granted it an LDA classification. Mr. Neff

was advised of that at the meetihg and told that he

could go ahead and procéed with his projects. One of
those was to go in front of the appeals board for the
expansion of the marina and the other was to go.ahead'
and proceed with the subdivision as laid out and
presented to the planning commission.

Also, he was assured that based on the
legislation that that would carry forward and he would
be grandfathered in underneath_oé the local program.
So, he went ahead with an assurance that he could
develop this property. Agaiﬁ, in 1987, I left the-
county, but I followed the legislation very closely
'cause I’'m now working as a consultant in the private
sector, and again, in reading the county plan, it.
clearly stated that properties that carried'an LDA

justification would carry an LDA justification under the
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new program, and he had gone thfough that process.
So, I agree, while -- the firm I work with, we
monitor a lot of projects. We were like Henry. We did

not pay any attention to the mapping of this particular
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piecé of property because we knew.the history on it so
none of us were really watching it that:closely. We
were all pretty assured that it was going to éarry an
LDA classification. |

MR. GAY: Ms. Renshaw, at the time that the
property -- or as of December 1st, 1985, that’s one of
the critical dates‘with respect to this property?

MS. RENSHAW: '857? |

MR. GAY: The nature of the property as of
19857

MS. RENSHAW: Yes. What we looked at again
was --

MR. GAY: Would the property at that time have

qualified for an RCA designation?

MS. RENSHAW: For an RCA? No. We were
looking at it as an in fill and we were looking at it

strictly as an LDA. We did not feel that it was an
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isolated parcel that was surrounded by othe;
agricultural uses. We looked at it as an in fill for
existing residential uses. Again, we thought -- the
county’s feelings were that that was where we wanted to
see it and where the Critical Areas Commission wénted to
see growth occur instead of creating new pockets of
residential out iﬁ scattered sites. So, no, we did not
féel that it qualified for an RCA classification.

CHAIRMAN ELBRICH: Do any of the commission
members have quéstions?

MR. PHILLIPS: ©No, I don't.

' MR. CORKRAN: No -

CHAIRMAN ELBRICH: I do have one, Mrs.
Renshaw, and it may be that you and Dan both need to
addfess it or are capable of addressing it. 1In
instances whe;e there were commercial classifications on
properties such as this( when you t:ansferred them to
the LDA classifications in other instances, did you
always transfer the entire portion that was commercially
classified or did you split it into an LDA for a portion

and an RCA for a portion? Do you know?
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MS. RENSHAW: 1I'm afraid Dan's going to have
to answer that one.

MR; COWEE: In all cases, if it was a
commercially zoned property because there’s not much in
this county that’s commercial zoned, it Qenf in the
whole piece.

CHAIRMAN ELBRICH: Whether it was all entirely
in use or partially in use?

MR. COWEE: Well,.like I say, the majority, if
not all, of what we did was already in use, already had
a use on it of some sort, and like I say, the one
exception would be the area that we had as anofher
mistake before you and that'’s the area along the St.
Michael’s road. -There we had some in ana some §ut,_but
the ones that were out were developed pieces. They
weren't parts of pieces. It was‘just a situatioﬁ where
we applied our rule, but the rule didn't really fit what
was there, and the way we work it now wheré we can use
adjacency for those parcels that are outside, but
adjécent to, it wofked fine.

CHAIRMAN ELBRICH: Thank you very much.
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MS. PUDELKEWICZ: Can I just ask one question?

"When ydu say that back as of 1985, you would have looked

upon this as in fill --
MS. RENSHAW: That’'s correct.

MS. PUDELKEWICZ: -- would you have considered

. this a 70-acre in fill, both the marina property and the

residential property which had not yet been approved?

MS. RENSHAW: No. Only the residential.
Again, the marina was clea;ly within the guidelines of
an LDA. It was an existing commercial use. So, we only
looked at the residential as far as in fill.

MS. PUDELKEWICZ: -ThaF would have been
approximately between 50 and 60 acres I guess based on
the marina propértf being about 13°?

MS. RENSHAW: Yes. That would be correct.

(Whereupon,.there was a discussion off
the record.) |

CHAIRMAN ELBRICH: - That;s everyone wﬁo had
signed up to testify. If there is anyone'else who would
like to testify or if there’'s any additional comments .

that anybody would like to make? If not, the record
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will stand open. The hearing is adjourned. Thank you.

adjourned.)

(Whereupon, at 8:10 p.m., the hearing was

-

—
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