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PROCEEDINGS

CHAIRMAN CORKRAN: Our esteemed attornéy has
presented me this evening with An opening statement, and
I shall read this. |

My name is William Corkran, Jr., and I'm a
member of the Chesapeake Bay Critical Aréaé Commiss#on
from Talbot County.

Judge John North, Chairman of the Commission
has appointed 5 five—membér paﬁel of Commission members

to conduct tonight’s hearing, and_designated me to chair

‘the panel.

The other members are, and sitting'here to my
right, if I may, with deference to Kay,‘is Joe Albrecht
from Anne Arundel County, and Kay Langner from Cecil

County, and John Griffin, who is the Deputy Secretary of

.the Department of Natural Resources.

The purpose of this hearing ié for fhe panel
to review a proposal by Washington Brick and Tefra Cotta
Company to develop a golf course that would be located
in the Resource Conservation Area on a tract that lies

adjacent to the Chester River and Queenstown Creék, west
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of U. S. Route 50 and 301, and Maryland Route 18. The
panel is charged to make a recommendation to the-fuli
Commission at it’s meeting on May 2, 1990.

This matfer comes before'the Commission .
because Section 6607B.1 of the Queen Anne County'’s
Critical'Area Ordinance prohibits certain uses in the
Resources Conservation Area due to their adverse impact
on habitats and water quality.

Among the uses listed under this prohibition

is the following, and under Section "G":

"Institutional uses as defined by Queen Anne's
County zoning ordinance shall be subject to
interpretation by the Critical Area Commission, and a
deterﬁination of whether or not the use constitutes an .
industrial or commerciél use under the provisions of the
Critical Area. Section 4007 of»the ngen Anne County
zoning ordinance classifies golf courses as an
institutional use under thé sub heading of"oufdoor
rec;gation'".

The Commission understands these provisions to -

mean that if a particular institutional use is not
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deemed to constitute an industrial or commercial use, it
is not, underlined, prohibited in the Resource
Conservation Area under Sections 6007B.1 of the Queen
Anne County Critical Area Ordinance.

If, on the other hand, the Commission
determ;nes that the proposéd golf‘qéursé does constitute
an industriai or commercial use, then_it is not
permitted in the Resource Cbnseryation Area qnder'the
Queen Anne County Critical AreéAOrdinance.

The relevant po;tion of the Commission’s
criteria is 14.15.02.05C(5), which pfovides in pertinent
part: H

"C. 1In developing their Critical Aréa
programs, local jurisdiétions shall use all of the
following criteria for Resource Conservations Areas:

(S) Existing industriallandicommercial
facilities including those that directly support
agriculture, forestry, aquacﬁlture, or residential
development not exceeding the density specified.in
Section C(4), above, shall be alloﬁed in Resource

Conservation Areas. Additional land may not be zoned
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for industrial or commercial development, except as

provided in regulations .06, below."

‘Régulation .06 refers to the use.of a County’s
.growth éllocation}

As the Commission’s criteria contain no
definition of industrial 6r commercial the issue on
which this panel must make a recommendation to the full
Cqmmission, is a matter of first impression for the
Commission. The panel wishes fo hear.any information
that is relevant to the issue of whether a goif course
such as that proposed éhou}d be deemed a commércial use
or not.

The hearing will be adjudicatory in nature,
with parﬁicipation limited to persons according to party
status. Each party will have the right to put on
witnesses, present evidence, cr§ss-examine witnesses of'
other parties,‘ahd ﬁake closing arguments.' The panel'’s
recommendation to the Commissidn will be based solely on
the testimony and eﬁidence received at this hearing.

The hearing wiil be completed this evening.

In order to accomplish this, parties are requested to
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make their presentations concise, and keep their cross-

examination as brief as possible.

If two or more parties share a common position

on this matter they are urged to make pfesentations and
cross-examination through a common spokesperson or
counsel.

Rebuttai.testimony will be permitted if
necessary, but agaih each party is requested to keep it
to the minimum necessary.

The order of the prodeeding wil; be as
follows: The introduction by the Chairman; tﬁo,
Determination of objections to standing, if any;
preliminary matters, that is procedural or
jurisdictional issues; presentation by County officials;
presentation by Washington Brick and Terra Cotta
Coméany; and six, presentation of relevant information
by staff of the Critical Areas Commission; and then
presentation by other parties.

Eight, rebuttal testimony if necessary, in
same order presentation as above; nine, closing

arguments.
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The following persons have requésted party
" status by letters received at the offices of the
Criticai Areas Commission by noon last Friday, April 20,
1990:, | | |
Wéshington Brick and Terra Cotta Combany,
Counsel, John H. Murray, Esquire;

Department of Planning and Zoning, Queen

Anne’'s County, Counsel, Christopher F. Drummond,

Esquire;
Charles F. Benson;

Citizens for the Preservation of Queenstown

Creek, Incorporated;

McAvoy Cromwell énd Byam Stevens, ekecutors of
the estate of Clare»Stevens, deceased;

Lawrence Hoyle, Jr.;

Mrs. Thorpe Nesbit;

Chauncey and Kathleen Brooks;

Mr. and Mrs. Irving Tuttlé;

Margaret C. Taliaferro;

John Lee Carroll;

Counsel, John C. Murphy, Esquire.
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If there afe any objections to the standing of
any person reqﬁesting to be a barty, we will hear
testimony from that person as to how his or her
interésts may be adversely affected by the‘Commission’s
action. | |

Will counsel now please note, in turn, what
objections to standing, if any, they wish to raise?

~  MR. MURRAY: Mr. Chairman, John Murray, for
Washingtop Brick and TerraACottaICompany.

I wish to object to the standing of the

foilowing: |

Citizens for the Preservation of Queenstown

McAvoy Cromwell and Byam Stevens, Executors of
the estate of Clare Stevens, déceaéed;

Lawrence:Hoylé, Jr.;

Mrs. Thorpe Nesbit;

>Chauncey éhd Kathleen Brooks;

Mr. and Mrs. Irving Tuttle;

Margaret C. Taliaferro;

John Lee Carroll,
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on the grounds that those persons and entities‘do not
have any injgry in fact, and they're'not protectea by

the zone of interest covered by the issues before the
Cémmission tonight.

Thank you.

CHAIRMAN éORKRAN: Thank'you.

MR. MURRAY: Mr. Chairman, it would be
appropriate at this time for Mr. Murphy t6 offer
testimony as to each person agéinst whom standing is
objected so that we can hear what their interest is and
make a determination whether they should be atforded
standing.or not.

MR. MURPHY: Good evening, Mr. Chairman.

CHAIRMAN CORKRAN: Good evening.

MR. MURPHY: Members of the Commission; my
name is John C. Murphy. I’m the attorney fo: these
individuals whose standing has been questioned.

Just as a preliminary matter I would like tb
make the observation that in regard to standing it seems
to me we are seekiﬁg to determine wheéher a golf course

is a permitted RCA use in Queen Anne’s County. I
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understand thét'sAwhat this-introducfion stated, and I
have some objections that I’'d like to reserve at this
time;.as to this‘proceéding, which 1’11 get into at the
time of making procedural objections.

But I would just like to make the prelimiﬁary
observation that if you’re talking about whether golf
courses are'a permitted use in the RCA in Queen Anne's
County, it seems to me that anybody who is a citizen of
Queen Anne'sACounty would have‘an interest ‘in this.

However, I will nqt rest on that statement,
instead I will call Mr. John Lee Carroll to the witness
stand. |

Where do you want Mr. Carroll tg sit? Is it
all right for him to sit here?

Can you hear him?

THE REPORTER: I would prefer that he sit over
here near the mike.

Thank you.

MR. MURPHY: Do you wish Mr. Carroll‘to be

sworn? Does Counsel waive swearing of the witnesses or

do you want them sworn?
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MR. MURRAY: I prefer them to be sworn.

Whereupon,
JOHN LEE'CARROLL,
a witness, called for'examinatioh by counsel for the
Citizeﬁs for Presérvétion, was du;y sworn, and was
“examined and testified as follows:
EXAMINATION BY COUNSEL FOR THE CITIZENS FOR
PRESERVATION
BY MR. MURPHY:
Q ' 'Mr. Carroll, would you, for the record, state
your full name and address?
A ﬁohn Lee Carroll, Blakeford Farm, P.O. Box
199, Queenstown, Maryland 21658.
Q And how long have y§u lived in Queenstowp?
A'. Since 1970.
What is your education, Mr. Carroll?
I have a MS degree in geology.
What is your occupation?
" I'm a geqlogist.
How long have you practiced that ocpupation?

Since 1960.
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Q Where do you practice that occupation?

A : In New York, primarily.

Q . Now do you believe that the proposed golf
course proposed by the Washington Brick and Terra Cotta
Company will have an adverse effeét upon you? |

A Yes, i do.

Would you explain to the Commission why?

A Okay, I live at Blakeford, which is a farm
just across the mouth of Queen'Anne's Queenstown Creek,
from Mr; Birney's property, whiph is known aé My ﬁord's
Gift.

And it'’s éalled Blakeford because there was

once a ford there called Blake'’s Ford, which was an

important tréde route in coloniél times. And it would
still be a fofd, or even a land bridge, if the Corps of
Engineers didn’‘t periodically dredge a narrow channel
through the ford for the benefi; of'the:watermen and the
recreational boats.

I have a nautical chart here, which shows the

relationship --

CHAIRMAN CORKRAN: Counsel, db you want to
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have that marked as an exhibit?
MR. MURPHY: Let’s put this up here on --
CHAIRMAN CORKRAN: IAdon't think they can see
it from there.
MR. MURPHY: Let’s pull it around.
MR. MURRAY: Mr. Murphy, can we get that
marked before we put it up on the boardé
(Whereupon,-the document was marked for
identification Exhibit Number 1.)
BY MR. MURPHY:
Q Wbuld you mind if the witness approaches and
poings out?
A See, this is not a small feature. We’'re

talking about this area right in here, okay. And it is

this feature -- this dredging length, by the way, is

just under a mile.

Q | ﬁait a minute now, this peninsﬁla is your
pfoperty here?

A This is Blakeford Poinf, yes.

Q So you own.this property here?

A Yeah.
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Q And right across the entrance to_Queenstown
Creek is the My Lord'’'s Gift property, which is the
Washinéton Brick and Terra Cotta --

MR. DEMMING: Excuse mé, Counsel, sb that the
record will be clear, when you refer to this peninsula,
et cetera, could you make a mark on the chart at a label
of "A" or "B" or something; so that the transcripf will
reflect what the exhibit shows?

MR. MURPHY: Sure.

.BY MR. MURPHY:

o) You want to mark your property "A", Mr.
Cafroll, Blakeford.

A all right, sir:

Q Aﬁd then would you mark theABirney property
"B"? |

A All riéht.

Q What would be the approximate distance there,
do you know?

A Just under 500 yards.
MR. MURPHY: I would offer this in evidence,

Exhibit. 1.
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MR. MURRAY: Has it been accepted?
CHAIRMAN CORKRAN: Yes, we accept that.
MR. MURPHY: Thank you. .
(Whereupon, Exhibit 1 was received into
evidence.)

ATHE WITNESS: It’'s this configuration plus the
cohfiguration of‘tﬁe two globes of Queenstown Creek that
make Queenstown Creek very differént.ffom a lot of other
creeks on the Bay. It is not ﬁhe "v* ghaped canyon
running down into another "V" shaped canyon, it's hore
like a tidal lagoon, which empties out over a bar. And

this creates a problem because Queenstown Creek. has

.really no flushing capability, and pollutants that go in

there are likely to remain until the next stqrm;
combined with the spring tide takes them oﬁt.

This lack of flushing capability has been the
source of serious concern, and'theré have been a great
many studies on it, including one going on right now in
tﬁe Department of Health.

The othér featuré‘of this area is that it is

underlain by a semi—dohsolidatéd sand layer, which
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contains the water table._.This‘sand layer is in contact
with the creek so that anything that is put on ;and'
adjacent to the creék finds it way eventually iAto the
.creek, unless it'’s rapidly degradable material.
,Now,you're going to hgar some expert testimony
about what the golf course will do to the creek, but

just let me say a couple of things.

Construction of the golf course could

producé -- that construction aﬁd gradiné alope could
produce a sedimentation problem.in this qreek, which it
might never recover come from for ten years or more.

Studies of the Patuxent River have shown this.

The peéticides and herbicides, which will be
some six timeé greater than what is currehtly going on
on that property, these materials plus nutrients will
enter into the ground water, and go from there into the
créek, which is already sufferiﬁg from too many
putrients.

For theAfive families living on Blakeford, our
whole lives are tied ué with fhe wildlife habitat, both

aquatic and terrestrial. Fish, soft crabs, water fowl,
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boating, wind surfinq, these are all -- these are our
lives, and they're what the land va}ues on the Eastern
shore are based on.

Golf courses are notoriously hard on geese,
and geese are a big element in the ‘'economic values of
waterfront farms. We operate off of a vefy-shallow
wel;, and a utrafine (phonetic) creek could cause
‘ problems for drinking water.

Db I have to say any ﬁore aboﬁt thét?

BY MR. MURPHY:

Well, --

A‘ I have another feason, which is that this is
at present an entifely residential community. I don’t
know how many of you -- how many of you have been to
Queenstown? Anybody here?

Well, those of you who have been there know
that it has almost no comﬁercial activity, and it has no
commercial activity on the waterfront. 1It’s only 160

acres in size, less than .a quarter the size of the My

Lord’'s Gift farm. And there’'s nothing going on there on

the waterfront, except the watermen coming and going.
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You cannot buy gas at the dock, and the town
wants it that way, and the town keeps it that wéy. And
the rest of the creek is surrounded by farms and
residences and there’s no commercial activity there
. either.

Now a golf course is a-major commercia;
activity, practically doubling the daily population of
this'rural area, and it’s not just introducing
commercial uses, it'’s overwhelﬁing it with

commerciality. .

The residential values, which have been built

up in the community, are going to fall; and the question
will be,‘will commercial values take . their place. Whét
will those commercial values amount to. Will they be
realizéble. That's -- you know, when the character of
the community is beihg changed in such a drastic way, I,
and the other people that are represented hére, have to
do some very hard thinking.
I think we have standing.
Q Mr. Carroll, could yoﬁ teli me what is the

organization called, Citizens for the Preservation of
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Queenstown Creek?

A Well, the -- as I explained about this
water quality problem has been bothering people for a
long time, and the Citizens for the Preservation of
Queenstown Creek was started toAsee if we couldn’'t solve

those problems.

Q So it’s interested in water quality of the
creek?
A Mainly‘in the water quality of the creek, and

the commerciality of the creek. We don'’t think thétlthe
creek can stand any reallyA—- really any commerciality
at all.

Q What effect would the golf course have on the
organization of Citizens for the Preservation of
Queenstown Creek?

A Frustrate the purpose of the whole
organization. It would allow commerciality on the
creek, and also reduce the water quality and it would
certainly pot be in line with what we're trying to
aghieve;

Q Let me ask you about these individual
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citizené; and if you could locate their property fof us.

A Sure.

Q Margarét Taliaferro happens to be in the
audience. If there’s no objection I would ﬁust as soon
have Mr. Carroll say where she is.

Wﬁere is Margaret-Taliaferro?
She lives in Queenstown.A
In Queenstown on .the water?

A Yes.

Q And Chauncey and Kathleen Brooks, do they live

in Queenstown also?
| A Yes, thef do.
Q And they live on the water?
Yes. |
And you have talked to them about this case?
A Yes.
Q Have they told you how they would be‘affected
by the golf course?
A Yes.
Q - Which would be essentially the same thing --

your effect --
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A Just what we've gone through, yes.
Q I see. And let me ask you to locate on the

map the properties. -- the Stevens property.
| Again, I think it would be easier it we could
just4épread_this oﬁt herg, if you don’t mind.
CHAIRMAN CORKRAN: Ydu want to present this as
an exhibit? You want fo mark it?
MR. MURfHY: Yes, we do.
(Whereupon, the document was marked for
identification Exhibit Number 2?) |
BY MR. MURPHY:
Q All right, Mr. Carroll, this is a plat, and
would-you locate, again, your property?
A It’s this property here.
Q And the Washington Brick and Terra Cotta
Company property?
MR. DEMMING: Rather than pointing, could you
use the pen, and -- |
MR. MURPHY: AWell, there are names on it.
THE WITNESS:» They’re marked.

MR. MURPHY: They’'re marked with the names.
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BY MR. MURPHY:

Q Now would you locate the Stevens'’ property for

us?

A Yes, that’s on the east side of the creek,
there.

Q That is on the creek also?

A  Yes. |

Q And would you locate the Hoyle property?

A The Hoyle property is jﬁst north of Mrs.

" Miles. 1It'’s this property here.

Q It’s on the Chester?
A It's on the Chester River.
Q And would you locate the Nesbit property?
A The Nesbit property is just southeast of the
My Lord’'s Gift farm, between the.Nesbit property and the
Caputo pfoperty -- and the My Lord’s Gift is»the
Caputé property.
Q I see. I think that'é everybody.
MR. GRIFFIN: Where'’s Taliaferro?
THE WITNESS: She'’s in the town, just here.

BY MR. MURPHY:
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Q Where is Brooké, aiso?
" A Brooks -- I would say there.

MR. ELBRICH: Sincelthqse are not marked on
the map, you might want to do a label designation for
Qho is who, please.

THE WITNESS: These are the two property
owners who are --

MR. ELBRICH: In the town.

BY MR. MURPHY:

Q _ And.would it be yoﬁr testimony that Mrs.
Nesbit and the Steyens estate and the Hoyle interests

are affected the same as you are by the proposed golf

‘course?

A Yes, indeed. Hoyle a little less directly, |
because he’'s one step removed-from the creek, but the
commerciality of the area affects Hoyle very severely.
In other words, if Carroll or Sievens were to thrown in
the towel and turn their property err to Marriott
Corporation, Hoyle Qould be --

Q And Hoyle --

A -- in a very bad situation.
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Q Is Hoyle's property an active farm and --
A : An active farm, yes.

Q  -- farming?

A : Yes.

Q And pretty much all the properties around the
town are in farm use?
A All actively farmed.
CHAIRMAN CORKRAN: May I ask a qﬁestion?- What
is the difference in designation in green and plain?

THE WITNESS: The green, I think, indicates

forested areas.

CHAIRMAN CORKRAN: I see. So that isn't farm?

THE WITNESS: Well, it’s farmed here. AThere's
a field ;— there is a -- seel-- tﬁis ién't quite
correct. .She owns a field in here. But it’s all part
of the same farm.

BY MR. MURPHY: .

Q | Originally this was the Miles estate, wasn’'t

it, that you own now?.b

A Yes.

MR. MURPHY: May I offer this in evidence?

Serving Baltimore, Washington and Annapolis
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THE WITNESS: Mrs. Miles, by the way, is one
of our group.

MR. MURPHY: She belongs to the Citizens for
Preservation of Queenstown Creek?

THE WITNESS: Yes, she does.

MR. MURPHY: As well as the Caputos who live
here?

THE WITNESS: Yes, and she asked to be a
member of the individuais who were a part of the --

MR. MURPHY: I thinkAthat request came in
after I’d sent the names in.

I've offered that in evidence.

CHAIRMAN CORKRAN: Any objection?

MR. DEMMING: None.

| (Whereupon, Exhibit Number 2 was reeeived
into evidence.)

MR. MURPHY: Your witness.

EXAMINATION BY COUNSEL FOR WASHINGTON BRICK
BY MR. MURRAY:
Q Mr. Carroli; would you'please locate the

location of your house on Exhibit Number 1°?

Court Reporting and Litigation Support
Serving Baltimore, Washington and Annapolis

. J 301 647-8300
WIINTREPORTING 800 950-DEPO




217

A Right he;e.

Q How is that being designated?

A 'However you wantf I can make it darker‘if you
like.

Q Okay, you teétified earlier that you were a
resident of Queenstown; that’s not cérrect_is it?

A I'm nét a leéal residént, no. ‘For tax

purposes do you mean?

Q For any purpose?
A Well, I don't vote there.
Q Does your house lie within the municipal

boundaries of Queenstowﬁ?

A No.

Q You also testified that there was no
commercial aétivity in Queenstown Creek. Is it not the
case that there are some commercial watermen?

A Didn'f I ééy other than watermen?

Q I d4id not hear you Say_that.

A Yeah, I d4id -- I meant to say that. Other
than watermen coming andlgoing there was no commercial

activity. There are about 40 to 50 watermen who keep.
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their boats in the harbor, hot ali of who live in
Queenstown.

Q Are the:é no other commercial activities aﬁ
all that are visible within Queenstown Creek?’

A Not that I know of.

Q No dredging figs?

A Well, the dredging rig is not -- does not
dredge in Queenstown, exceét I think the last dredging
was a few years ago, and the oﬁly dfedging before
that was.in 1955, Sé mainly those rigs are aQay‘from
there.

Q But they are tied ub there from time to time,

or anchored in the creek?

A Yes, they are. 1It’s a problem we’'re
addressing.
Q Now is it not also the case that Queenstown

municipal sewer facility discharges into the creek at
the head of the creek?
A That is correct.
MR. MURRAY: No other questions of this

witness.
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EXAMINATION BY COUNSEL FbR THE CITIZENS FOR
PRESERVATION
_BY'MR} MURPHY:
Q Mr. Carroll, I may haye misled you. I asked
you how long you had lived in Queenstown, and you never
meant to mislead the Commission by saying that yéu iived

within the corporate boundaries, did you?

A No, no. ©Oh, I think that is clear from --

Q Your post office address is Queenstown?

A Right, yeah. |

Q And you have a residence in New York City
where you carry on your businéss, geology?

A That'’s right, you did ask me that. Ién’t that
what I said.

Q You have a residence there, and you'’ve also
'>ﬁad this :eéidence in Queenstown since 1960, is it?

A - 1968 we first moved here, renting a house, and
in '70 we boughf.

Q And you were actually born and raised in
Howard County, were you not?

A Howard County, yes.
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MR. MURPHY: That’s all I have.

Mr. Chairman, that yould be our case on
standing. i could argue if you wish.

CHAIRMAN CORKRAN: Thank you.

MR. DEMMING: I think we should hear a brief
argument f:om Mr. Murphy, and then.a brief response from
Mr. Murray.

CHAIRMAN CORKRAN: All right.

MR. MURPHY: Well, I realiy don’'t want to
belabor this point, because I think that this is a legal
principle, whether a person has a plausible or
legitimate concern that they will be affected by the
action which is under discussion.

And the question is potential injury in fact,
and I think Mr. Carroll, for himself, has amply
demonstrated that #e fears the effeéts of a polluted
Queenstown Creek for the reasons he stated with respgct
to the 5611 types and the use of pesticides and the run
off from the grading, et cetera.

He also testified abéut the commercialization

of the area, and his fears that that will interfere with
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his residential character of his property, and the
enjoyment and property value associated with it.
I think this is abundance of testimony with
regard to standing.
| A case with respect to Citizens for the

Preservation of Queenstown Creek, is a little different.
That is an organization, and there are some cases in
Maryland law that talk about a ﬁypical homeowner'’s
association, if you have a organization of homeowners
they might not have standing, because they don't
have any interest that'’s different from their interest
as homeowners. There are some cases that stand for
that.

| However, again, the question is injury in
fact, and we have in our United States, we have
organizations that are interested in making money,
making a‘profit,'and that’s part of the American system.:
Nobody would dispute the standing of the applicants
here, because they have an interest in a profit'making
business, associated with this property.

This organization does not have an interest in
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making a profit. 1It’s interest is somewhat different.
It;s interest is in the preservation of‘Queenstown
Creek, and the commercialization, resisting the
commercialization of the creek.

I would just proffer -- I should have asked
Mr. Carroll this, it’s a non-profit corporation. 1It's
identified that way in'the.pleadings, it’'s incorporated.
And brganizations under the law have standing, whether
they are profit making or non ﬁrofit, or whatever. 1It's
again an injury in fact,'and‘there is a multitude of
Supreme Court cases that have fecognized this. The
principle has been recognized in Maryland cases,
although I'm-not aware as a matter of fact of ény
case authorizing standing to a environmental
organization. |

However, there’s no case that says they don'’t.
It hasn’t arisen under Maryland law. It’s arisen
thousands of times under federal law, and the test is

basically the same. The Sierra Club versus Morton case

.in the Supreme Court is the leading case.

With respect to the other individuals, Mrs.
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Taliaferro, the Brooks, who live in'the town, Mr.
Carroll testified that the effect on them would be the
same as it would be on him. The pollution of'the water
interfering'with their enjoyment of the wéterfront-
property.

I mean, it’s hard to seriously argue that your
property enjoyment and values would not Be affected by
the pollution of the body of water on.which you own
property. They seem to have a.legitimate standing
interest. They also have an interest in preventing the

commercialization of the creek, and of the area.

It’s certainly a fundamental principle that

commercial activities can harm residential amenities and
uses.

I think 99 percent of the cases in Maryland
law on zoning are residehtial owners seeking to prevent.
some type of commerciél use. This is bread and butter
standing.

Tﬁe interests of the farm owners who are also
waterfront people, whp own land on Queenstqwn Creek, Mr.

Carroll again testified that their interest was
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basically the same as his. Their interest is in having
property on a non-polluted body of water, versus having
property on a body of water that is polluted. It seems
to me‘thére’s a clear effecﬁ on a person'é enjoyment and
§alue of his property. |

Mr. Carroll very candidly testified that the
Hoyle broperty was not fronting on Queenstown Creek, it
oniously isn’t, bﬁt it would be affected by the
commercialization of the area.- He said that Hoyle is a
farmer, and has a residence on the property, and that it
would be affected again by the commercialization.

So, in summary I wbula submit that with
respect to every individual identified as a party that
they have ample standing in this case. '
Thank you.

CHAIRMAN CORKRAN: Thank you.

Mr. Murray?

MR. MURRAY: Mr. Murphy and I agree on what

principles afe, we disagree on how they should be
applied.

The law of standing in Maryland simply is that
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the individuals seeking standingbmust evidence some
special, individual harm, something that sets them apart
from the public at large.

That, however, has to be more than simply a
fear, or some speculative concern about what some event
may‘meén to them.

It has to be something reasonable objecti&e;
And moreover, even if that assertion is made, it has to

be within the zoning interests intended to be protected

by the law being applied, or sought to be applied.

Mr. Murphy says that all of the landowners in
the area are similarly affected, which proves the point
tha£ there is no unique, special, inferest to these
people. - They are situated just like all the rest of us,
who are citizens of Maryland,.or citizens of Queen
Anne’s County. We have an interest in our general
environment. That does not give us, as individuals, the
right to get involved in these kinds of decision making
processes.

Thank you.

CHAIRMAN CORKRAN: Thank you.
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MR. DEMMING: Mr. Chairman, I would suggest
that it might be appropriate to take no moreAthan a five
or ten minute break so thaf I could confer with members
of the panel on the legal arguments that have been made,
and then we can rule on the standing question and get on
with thié.

CHAIRMAN CORKRAN: All right, well how about
just fiVé minutes.’

MR. DEMMING: Okay, there’s a conference room
right back where that door is back there. We can go
back thefe.

(Whereupon, there ﬁas a brief recéss.)

CHAIRMAN CORKRAN: Before I’ announce our
decision, I trust that everyone has put hié néme to the
sign-up sheet.  If not, I will leave it up here, if you
would please do that.

The panel has decided that the following have
standing:

The estate of Clare Stevens;

Mrs. Nesbit;

Chauncey and Kathleen Brooks;
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. Margaret Taliaferro;

John Carroll.

We have a question because we could not find
it on the map there, where Mr. and Mrs. Irving Tuttle
may live. |

MR. CARROLL: Queenstown.

CHAIRMAN CORKRAN: Is their property on the

MR. CARROLL: Well, within 200 yards.

CHAIRMAN CORKRAN: But it’s not on the creek?

MR, CARROLL: No.

CHAIRMAN CORKRAN: Thank you.

We deny standing to the Citizens for the
Preservation of Queenstown Creek, Incorporated;

Lawrence Hoyle, Jr.;

Mr. and Mrs. Irving Tuttle.

CHAIRMAN CORKRAN: Okay, now Mr. Counselor?

MR. DEMMING: First of all, we have to go to
the second item on the agenda, which was any preliminary
matters that the parties waﬁted to raise.

MR. MURPHY: I have no objection to Mr.
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Wheeler going on if he wants to.
MR. DEMMING: Take him out of order, Mr.

Chairman?

CHAIRMAN CORKRAN: Yes, yes, fine.

MR. DRUMMOND: Mr. Chairman, my néme is
Christopher Druﬁmond. I represent Queen Anne’s County
Department of Planning and Zoning, and we would like to
offer some téstimony from Commissioner Wheeler Bakgr.
Mr. Baker, or Commissioner Bakér, needs to be at a
meeting in Wye Mills at 8:30, and with the kind consent
of Mr. Murphy and Murray, they have consented to
chaﬁging the ;chedule to let Commissipner.Baker makg
some remarks so he can get on his way.

CHAIRMAN CORKRAN: Fine, thank you.

MR. DRUMMOND: Thank you.

MR. MURPHY: Could I just.reserve my
objections until the time I make them at the procedural
time on the agenda, rather than waive any objections by
letting Mr. Baker go? I reser&e my bbjections.

CHAIRMAN CORKRAN: Commissioner?

MR. DRUMMOND: I guess we want you sworn.
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MR. MURPHY: I waive it.
MR. MURRAY: I don't care, waive it.
EXAMINATION BY COUNSEL FOR QUEEN ANNE’S COUNTY PLANNING
AND ZONING

BY MR. DRUMMOND:

Q Would you state your full name?
A Wheeler R. Baker.
Q And Mr. Baker, you are one of the three county

commissioners for Queen Anne'’s County; is that correct?
A That’s correct.
Q You’re currently on the Commission, and your

tenure expires --

A It expires November of this year, 1990.

Q If not re-elected.

A Right.

Q _Now Commissioner Baker, I understand that you

have reviewed the preliminary plans, or at least the

concept of the Queenstown Harbor golf course; is that

correct?
A That’s correct.
Q Now I understand that you wanted to address
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the members of the panel with respect to the golf course
generally. |

Mg. MURPHY: I would object, but I don’t mean
to be difficﬁlt, but the hearing notice sa&s that this
hearing is limited to a determination of whether this
golf course constitutes a commercialluse or not. It
seems to me any questions have to be directed as to
whether this use constitutes a éommercial use or not.

MR. DEMMING: Well, does anybody else want to
speak on the objection before --

MR. DRUMMOND: Well, I think as an opening
gquestion it’s certainly preforatory in nature. 1I‘ll get
to the specifics.

MR. MURRAY: I have no objection to the
question. I think it’s proper.

CHAIRMANACORKRAN: The objection is overruled.

BY MR. DRUMMOND: |

Q Go ahead, Commissioner Baker.
A Well, I just wanted to state that -- was it
two orxr threé weeks ago, the County Commissioners sent

‘the Critical Areas Board a letter stating 6ur.position,
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that we were in favor of Mr. Birney's project to put a

golf course in RCA. We felt it would be in the best

. interests of the County for many reasons.

I can’t sit before you and tell you that there
might not be a few bad side éffects, but I think
generally it's going to be very positive for the Coﬁnty.

I heard Mr. Carroll speaking of run off to the
creek, well, thelway-I figure it, and I'm not an
engineer, so don’t get me wronéé but that water means a
lot to the operation of a"golf_qourse. They need it for
irrigation. I would think that they would want to hold
that, and -- I can't(say for sure, but I‘'m sure that
Queenstown sewage system, which ié dumping into the

Queenstown Creek now, if they could get their heads

together, would probably, hopefully, take the effluent

from that system, dispérse'it on the golf c&urse.‘ It's
é wonderful way of getting rid of sewage effluent. We
do it at our golf course down ih Prospect, and it’s very
successful.

I don’t see anything but pluses on that side.

And when you look at the chafacter of the land around
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thefe now it'’s fa;ms( and it’é been that way forever,
and that has run off. We have a lot of nutrients
running in from that, and I would see a lot less running
off this golf course than off a farm. Aﬁd I-think that
would be a plus.

The open space is a big issue for Queen Anne'’s
County also. ©Now, I’'ve looked .at this ever since I was
a boy,‘a developer could have come'in>and chopped that
up into lots years ago, or eveh now, a lot of it is out
of the RCA, a lot of it’s out éf the critical area.
They couid go ahead if they coqld get perc tests or work
out a deal with Queenstown for sewage, and develop that.
I would much rather see that in open space and golf
course greens. To me that'’s somethiﬁg that the whole
EOunty could use. It would be a benefit for the whole
county.

And I see many more piuses on the ledger than
I do minuses.

MR. DRUMMOND: Have you seen this?

MR. MURPH?: No.

DRUMMOND: I would offer this, Mr.

Serving Baltimore, Washington and Annapolis
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Chairman, which is a copy of the_letter which I think
the Critical Areas Commission received from the County
Commissioners.

I suppose that would be --

CHAIRMAN CORKRAN: Exhibit 3.

MR. DRUMMOND: How are we numbering this?
Have we got a different numbering system for the various
parties, or -- |

CHAIRMAN CORKRAN: Lét's call it County-
Exhibit --

THE REPORTER: Consecutively. If it’s okay,

we’ll do it consecutively.

(Whereupon, the document was marked for

ideptification Exhibit Number 3.)

MR. MURRAY: May I state an objection?

CHAIRMAN CORKRAN: Yes.

MR. MURPHY: _Perhaps'I_could just have a
continuing objection.

The letter does not deal with whether this use
is a commercial use or ndf.

CHAIRMAN CORKRAN: We understand that.
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MR. MURPHY: May I have a cqntinuiné
objection?

THE WITNESS: Well, it does in a way, si;,
because weAunderstand the nature of what’s going to be
going on there. We know it’s going to be partially
commercial, these people are here to make money. We
undefstand that, and we’'ve weighed all that out, that’s
the reason we’re sitting hefe tonight. |

BY MR. DRUMMOND: |

Q Commissioner Baker,Awere you involved in the
comprehensive.re—zoning and re-draft -- adqption of a
new zoninngrdinance in Queen Anne’s County?

A Yes, I was.

Q And do you recéll discussioﬁs or

consideration --

CHAIRMAN CORKRAN: Could we just note for the

record that the exhibit waé admitted?
(Whereupon, Exhibit Number 3 was received
into evidence.)
BY MR. DRUMMOND:

Do you recall discussions and the
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consideration of uses defined as commercial versus uées
aefined as institutional?

A Yes, I do.

Q Could you describe for the panel what yoﬁ, as
a member éf the County Commissioners, considered as .
indicative of an institutional use, as compared to a use
indicative of commercial, or commercial in nature?

A Well, I'll take commercial first. I would

think like a seafood packing house, or lumber mill, full

blown hotel, versus an institution. An institution

would be like a school, golf course.

Q - And you recognize that there are some ‘
institutional uses that have a commercial aspect to
them? | |

A | Yes.

Q As I assume that the Commissioners recognized
thét agricultural uses have a ¢ommercial-aspect to them?

‘A That's tfue;

Q And do I unders£and that there was a conscious
decision among the Commissioners to include among

institutional uses a golf course, which may also have a
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commercial aspect to it?
A That's correct.

MR. DRUMMOND: Nothing further.

CHAIRMAN CORKRAN: .Thank you.

MR. DRUMMOND: Unless there's ény other
questions?

CHAIRMAN eORKRAN: Any cross-examination?

MR. MURPHY: Mr; Murray can go ahead.

EXAMINATION BY COUNSEL FQR WASHINGTON BRICK

BY MR. MURRAY:

Q Commiséioner, I know you‘re in a hurry, so I~
only have a couple of quick questions.

Generally speaking, is it safe-to say that by
virtue of your position, if for no other reason, you’re
interestedAin the weifare of Queen Anne’s County?

A That's safe 'to say.
Q Have you ﬁonsidered this golf course proﬁect

in that context?

A Yes, I have.
Q Have you reached a conclusion?
A Well, I stated earlier we thought it was in
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the best intérests of the County.
. Q You think it is as well in the best interesté
of the area around Queenstown?
A Yes, I do.
MR. MURRAY: Thank you.

CHAIRMAN CORKRAN: Mr. Murphy?

EXAMINATION BY COUNSEL FOR THE CITIZENS FOR

PRESERVATION
BY MR. MURPHY:

Q Mr. Baker, are the Commissioners charge
approving this golf course?

A Well, I don’t know -- I kind of get lost on
the procédure here, becaﬁse Critica; Areas has to
approve it, then it comes‘béck -- no, the Planning
Commission would approve it first, then it would go to
Crit;cal Areas, then come back to the Planning
Commission.

Q So it's not the Commissioners responsibility
to approve or disapprove this golf course, is it?

A That'’s correct.

Q So you haven’t had any public hearing, you
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haven’t heard any citizen input on this golf course?

A No, that's true.

Q Have you been a County Commissioner for some
time?

A I'm wofking on my fourth year.

Q Were you a Commissioner when the Critical

Areas prbgpam ﬁas adobted?

A Yes, sir.

Q And as I remember.the.position of Queen Anﬁe's
County, you wanted a much higher density, didn’t you,
than the one per 207? |

A Yes, we did.

MR. DRUMMOND: i’ll object. This was asked
without getting into it -- Mr. Mufphy has had his chance
to object. My questions were well beyond the intended
scope of this proceeding. I don’'t know what Queen
Anne’s County’s well documented negotiation process with
the Critical Area Commission has to do with this
hearing.

MR. MURPHY: Well, can we'just stipuiate that

Queen Anne'’s County wanted a much higher density than
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the one for 20?

MR. DRUMMOND: No, I don’t think it’s

relevant.
CHAIRMAN CORKRAN: We will not alléw the
objection.
MR. MURPHY: Can he answer the --
CHAIRMAN CORKRAN: Yes.
THE WITNESS: You waht me to answer the-
" question?
BY MR. MURPHY:
Q Yes.
A Initialiy our concept was, we know that in the

critical area, and I'm sure the planner and the people‘
that were more attuned to it can probably do a better
job than me on this; but the people that are in the
eritical area have a lot of problems‘with erosion, and I
féltivery strongly that we needed more -- to allow more
density in the critical area because erosion control was
so expensive. You're talking upwards, in some places,
of $350 to $400 a running foot,'and the average

homeowner, landowner, can’'t afford to do that. So we
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felt that if we allowed a greater density in those areas
then they could take and it would be part of their
performance package to put shoreline p;otection on their
properties. That was one of thé main reasons for ﬁhat.
And the way it turned 6ut, we're allowed to do

that, but we have to tap'into our growth allocation to

do that. And if a project came up that we thought fell

into that, we still feel strongly on it.

Q Do I remember correctly that you wanted like
one in five?

A Yes, sir.

Q I don’'t mean to‘ask you questions that you
might not have personal knowledge about, but do you have
personai knowledge'abdut how the C?itical Area ordinance
happen to come about with saying that institutional uses
would be,subject>to interpretétion by the Critical Area
Commission? Were you involved in that?

A Yes. We wére on the outside. We knew what.
was going on. We didn’t work on a daily basis, sir.

Q Well, if you don't know, that would be

perfectly fine, but I just wondered, the ordinance says
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that institutioﬁal uses as defined by the Queen Anne’s
County 2zoning ordinance shall be subject to
interpretatibn to determine whether they constitute
industrial or commercial use. And I assume from thaé
provision that some of the institutionai uses must be
commercial in nature; is that a correct assumption?

A Well, what we'’re talking about is a big

commercial.
Q The golf course?
A Yes, sir. That’s the reason these people want

to hear what we want to do.
Q So you do recognize that it is a commerciai
use?
A I said that eaflier.
MR. MURPH?: That’s all I‘have.
Thank you. |
CHAIRMAN CORKRAN: Any other questions?
MR. DRUMMOND: No, si?.
CHAIRMAN CORKRAN: Mr. Commissioner, thank
you, very much.

THE WITNESS: Thank you.
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MR. DEMMING: qus either counsel have any
preliminary matter of a procedural or jurisdictional
nature that_they want to state at this time, before we
proceed?

MR. MURPHY: I do.

MR. DEMMING: Proceed.

MR. MURPHY: Thank you. I have a memorandum,
which I would like to give the members of the
.Commission, that sets out my arguments.

Now I had the privilege of being an assistant
attorney general baék in the 19th century, and I know we

have a very distinguished assistant attorney general

here, ahd you rely upon his advice, and I'm not in any

way seeking to question his very, very competent leéal
abilities.

But I just want to make a few points that in a
sense are legal, and inAa sense go to the functioning of
the Critical Area Commission.

And I really ﬁhink there’s some fundamgntal
points, and some of you people on the Commission, some

of you come from different parts of the State, and have
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been involved, I know some of you from the Critical Area
from the beginning. Others are State representatives
and.similariy were involvea in the Critical Area
program, and so you're very, very knowledgeable about
this program, and I won’t condescend to you or speak
down to you.

ﬁut I just want to make some points. And’as I
understoéd‘the program, and I had the -- I participated
to an extent in providing legai advice to Cecil County
in its attempt to satisfy the requirements of the
program. As I understand the Critical Area program the
General Assembly said the Critical Area Commission

establishes the criteria. You do that through

regulations. Then the local governments had the option

that they could develop their own Critical Area
programs, and ordinances, and submit them for approval
to the State Commission. And I think all the local
governments actually did that. If they didn’t do it,
then the State would do it for them, but I think, if
I'm not incorrect, I think everybody actually did it 

themselves.
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And so the big responsibilitylof the Critical
Areas Commission was.to establish the criteria, and
that’s these detéiled regUlations,rand the second
résponsibility of the Commission was to approve, or
disapprove, a local program. This was a very important
responsibility qf the Commission.

But like a lot of things in Maryiand the

Critical Area program was a system of shared

‘responsibilities, and the law, it seems to'me, clearly

provides that impleméntation of the program is the
responsibilify of the local governments.

Now I don’t mean to insult you, but I would
just say that you don’t have the power to say whether

you approve a particular project or not. You don’t have

'it. And we'’re here tonight to try to decide this, as I

read this Notice, whether we’re going to approve this

~g61f course project.

I just make the simple point that you don't
have the power. That that responsibility is given to
the local governments.

I would point out page two of my memorandum,
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and I quote the law there. It says, "The local
gdvefnment has the responsibility to implement the-
program, subject to State criteria and oversight."

Page threé, again I quote the law, "Local
jurisdictions to implemeﬂt. It is the intenf of this
sub-title that each local jurisdic£ion shall have
primary responsibility forAdeveloping and implementing a
prﬁgram." And you people published thése regulations ‘in
which you defined project appréval. It's on pagé three,
"Project approval means the approval of development by
the appropriate local approval authority.*®

Now there’é an éxcebtion to that. There'’s no
statement in thé law that doesn’t have an exception, and
there is an exception that when it’s a State project,
then this Commission, as I understand it, has the
approval authority, but when it)s not a State project,
purely private project, such as we have here, you doh't
have the authority, with all respect to ydu. L

I think really the thing that proves this
beyond a shadow of a doubt is the extensive provisions

on page four, dealing with project approval and the role
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of the Commission.‘ And I‘'ve copied ——>I’vé just
photocopied the provisions of the law here. The local
governments have to approve or disapprove projects
consistent with the critical area of law, and criteria
in their own local program, and the Commission, you;~
have the author;ty to intervene in the procéeding, t§
appeér béfore the local government as an interested
party,; and you can appeal that decisidn, and you have
all the standing of aA interesfed party, but you’re a
party that’s basically the same legal capacity as the
people have staﬁding here tonight. You have the
standing to participate; you don’t havé the approval or
disappro?al authority.

I just think that'’s clear under the law and
regulation.

I guess you could look at it a different way,

and you could say, well, we’'re not really approving or

‘disapproving a particular project, we’re deciding

whether golf courses are RCA uses. And I would say that
that’'s a policy matter. If golf courses. are to be RCA 4

uses, and you want to make a policy about that, I’'ve
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heard that this body has had a study group that were
looking at golf courses, and trying to decide whether
they should be classified as RCA or whatever, that's
fine. I have no problem with that. Except that an
adversary hearing is not the place to decide that.
That’'s a policy matter. I quoted for you on page five,
the Maryland law dealing with regulations, and your
enabling law says you.have to follow this. A regulation
meaﬁs a statement that haS’genefal application and
future effect. And if you want to make golf courses
permissible in the critical area, that’s something that
could be dpne. I just sﬁggest you have to~do'it by
amending your criteria.

I think this is the only Critical Area
ordinance that I know that contains this provision that
says the Commission has to decide whether a particular
use is a commercial use or not. And in a sense you can
séy, well, why hot. You know, the County adopted this
ordinance, and they give us this authority, why not
exercise it.

Clearly they adopted it, gave you this

Court Reportfng and Litigation Support
Serving Baltimore, Washington and Annapolis

. 301 647-8300
WPORTING 800 950-DEPO




authority to decide it, why not exercise this
authority? |

Well, I think the answer to that is, is that
with all respect to Queen Anne’s County, the Critical
Area Commission does not derive its authority frpm Queen .
Anne's County. Derive it from the General Assembly. So

you can’t be governed by what a local government says

you can do. You have to be governed solely by what the

‘State law says you can do, and what you yourselves said
you could do in your own regulations.

| It’s a fundamental principle'that a unit of
government has to follow its own regulations. There is
no provision in your own regulations for project
approval by this Commission.

And i’ve been around the State long enough,
too long, to know that this balance of power between the‘
units §f local government and the State government is
what makes the world go around in the State §f
-Maryland. It’s a very, very fundamental thing. And
when the General Assembly passes a law saying the

State has this authority, the local governments have
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this authority, that'’s it. They could have done it

any number ofAdifferent ways,’but they didn’t. This is
the way they did it. And I rémember that this was a
matter of great discussion when it came up, when it

was argued, this was a fiercely debated thing. And it
was said not to be a State takeover, because the local
governments retained the authority to approve or
disapproVe.

And even though here YOu have a particular
case, the same situation could arise in any number of
cases. You coﬁld get a propésal for a golf course -
suppose .you got a proposal for a golf course in Anne-
Arundel County, or in Ba;timore County, and you could
say, no, we disapprove it. It does not meet our
criteria, it’s not an RCA use, or it’s an LDA use, we
say no. Or it’'s a commercial gse; or it’s not a
commercial use, we say no; or we séy ves, I don’t care.
It’s the same issue.

And you don’'t have the authority. You don't
have the power.

I just think we ought to stop this here, and
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face this situation.

And again, my respect for Mr. Demming, I’'m not
being insincere, I‘ve known him for a long time, he's
prgvided years of service to the Natural Resources
Department, but it’s ﬁot strictly a legal issue. You
have a great deal of discretion, you as a Commission, in
carrying out your responsibilities. And the question
is, do you wapt to exercise an approval or disapproval
authority in the face of clear>statements from intent,
direct statements by the General Assembly, that this is
to be a local responsibility.

| And regardless of how you feel about the-
technical legal issue, I fhink that you as a Commission
ought to face this, and-say no, we don't.

That’s all I have.

Thank you.

CHAIRMAN CORKRAN: All right, thank you.

MR. DRUMMOND: Mr. Chairman, I‘suppose in that
Queen Anne’s County Critical Area.ordinance is the
subject, I suppose, the central legal debate in this

matter, that we should have a few remarks. And in that
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I, of course,;represent the-Departmgnt of Planning and
Zoning, and I should let the members of the panel know
that had a significant hand in drafting the provision,
that is now called into question by Mr. Murphy.

I agree with Mr.-Murphy'that the critical area
1egislation and the regulationé_that were promulgated as
a result of the legislation, envisioned a system of
shared responsibility, and indeed Queen Anne’s County,

" apparently uniquely, has involved the Commission in that
system of shared responsibility in a interesting way.

And that has to do with helpi;g us to
determine whether uses which we call institutional, and
not industrial 6r commercial; fit or do not fit within
what the Commission envisions as industrial or
commercial uses. So we think thaﬁ that is entirely
appropriate and consistent with this system of share@
responsibility.

I think the County would be the first to say

that there is some uncertainty, and perhaps ambiguity,

in the language of the Critical Area regulations, with

(] (] ¥ ‘ [}
respect to commercial or industrial uses, slash, zoning,
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in the RCA. We were very cognizant of that uncertainty,

and to resolve that uncertainty attempting to create a
program that was as faithful to the intent and purposes
of the legisléfion and regulations, we askédAthe
Commission to become involved.

As I read the regulations the local
jurisdictions'are asked to creafe a program that is
consistent with the guideliﬁes and the intentions and
- the purposes of the legislatioﬂ; and the regulations.
It does not say therein that that program must be
wholly self contained.

What it says is the locél jurisdiction shall
adopt a program that is consistent with these
guidelines. We don’'t care so much, says the General
Assembly, how yoﬁ do it so long as it’s consistent, and
so0 long as the Critical Area Commission approves it.

Weli, certainly the.Queen Anne’s County
Critical Area ordinance generally, and specifica}ly in
the section that’s being challenged by Mr. Murphy, is
consistent with the legislation and the guidelines of

the regulations, and has been approved by the Critical’
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Area Cémmission.

So Qﬁeen Anne'’s County hasn’t foisted any
obligation, or hasn’t directed the Critical Area
Commission to take upon itself powers that it might no
otherwise have had.

I would agree, if that were the case, Queen-
Anne'’'s County can hardly tell the Critical Area
Commission what to do.

However, Queen Anne's County} faced with what
we perceive to be something'of an uncertainty in the
regulations, proposed in the program a cooperative
effort with respect to this issue. And when the program

was approved, the Critical Area Commission essentially -

said, yeah, we agree. We will do what you have asked us

to do, we will become involvedlin this decision making
process, that is, whether institutidnal uses, as defined
by us, are industrial, commercial uses as defined 5y
you.

There’'s nothing in the legislation or the
. regulations that prohibits that sort of, as Mr. Murphy

called it, system of shared responsibility.
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Now, it’s unfortunate that we have to have an
adversarial proceeding to wrestle with this issue. But

as the regulations are presently drafted, and as we

understand the intent and purpose of the Critical Area

legislafion and regulations, we don't perceive that
there was any choice. And, Mr. Murphy can waive
provisions of project approval in hié triél memorandum,
but there is nothing in either, though I‘ve only briefly
looked through his trial mémgrandum, that points
directly to something that prohibits this. Yes, it's
unique. Yes, it may be creative. Yes, it may;
uhfortunately, bring you all here tolQueen Anne’s County
in the middle of the week, or ﬁhe beginning of the week,
late at nighf. But it’s not.prohibited and it certainly
makes sense, given the uncer£ainty that &e perceived in
the regulations. Thank you.

CHAIRMAN CORKRAN: Thank you; Mr. Murray?

lMR. MURRAY: Mr. Chai;man, membefs of the
Panel. 1I'm going to address the pdints made by Mr.
Murphy in his memorandum in the same order, beginning on

page one through page two. - There are seven.
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Item one is, "Does the Critical Area
Cbmmission have the auﬁhority under its3enebling.law and
regulations to Qetermine whether an individual projeet
meets the standards of its criteria?"®

Let me cite for'you some excerpte from your
enabling law. The Declaration of Public Policy for the
Critical Area Program is “(a) To fester more sensitive
development activity eo as to minimize damaée to wafe;

quality and natural habitats. 1Its purpose is to

establish resource -- a resource protection program by

fostering," et cetera.

Section 8-18.06 says that the Commission has
all the powers neceésary for carrying out the purpose of
the subtitle, including adopting a variety of
regulations.

Section 8-18.08(a) says, "Local jufisdictions

have primary responsibility for developing," but not

"sole responsibility. Presumably the Legislature wasn’'t

ignorant of the distinction between those two
adjectives.

The goals, again, of the Commission are to
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"minimize adverse impacts on water quality, conserve

fish, Qildlife, and plant habitét, and establish
policies for development which accommodate growth. If's
true that those provisions of the legislation don’t say
fCommisSion, éo out and establish regulations" like the
one.at issue here tonight. Buf there is certainly
nothing in that broad language that says you can’t do it
that w#y.

Mr. Murphy's argumenf essentially amount to
arguments that go to whether or ﬂpt the regulation that
we are here about should have been adopted. Theyvgo to
the wisdom of the legislatioh, They go to the local
Queen Anne’s program and your approval of it, all of
which happened a long time ago. And we're not here
today to debate whether that program-should have beén

designed the way it was, or whether it should have been

- approved the way it was designed. That’s history.

We're here tonight to implement and act on
that program the way it’s written.
And these regulations are perfectly consistent

with the broad mandate that the General Assembly gave to
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thé Commission.

Does the Commission have the authority to
establish a policy‘that golf coursés’are a permiésible
resourcé conservatién use? For the very same reasons,. I
answer_“Yes;P

Number three. "Should the Commission exercise
the appréval and‘disapproval poﬁer which the General
Assembly intended to be performed by local governments?"

That question, the wéy it‘is phrased, is iike
a lot of the polls you see. It answers itselé the way
it is intended to be answered. Bﬁt if the questian were
properly and neutrally phrased, once again, the answer
would be "Yes." The Critical Area Commission has the

authority, if this is the way it wants to do it, and

" this is the way Queen Anne’s County wants to do it, and

you approved their program. Yes, you do have the
authority. |
Number four. "Is a golf course conducted for
pfofit.necessarily-a commercial use?" That is an issue
before you tonight. I think that it is an issue which

goes to a variety of arguments, facts. What does
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commercigl zoning mean? What is the distinction, if
any, between commercial.zoning and a cbmﬁercial use? A
commercial zone,‘for example, is intensively commercial.
The whole gamut of uses aré predominantly commercial in
nature.  You’ll hear more testimony about that.

Whereas a commercial use is any of a number of
uses, which may not be essentially what we would
characterize as commercial.

What is the-distinctioh for purposes of the
Critiéal Area Program between a golf course that may be
public and a golf course that may be private? Is it the
profit motive? 1Is it whose bank account the prqceeds
from running the golf coursé goes to?

I, for one, could not imagine how it would
make any difference in yoﬁr defermination of whether or
not a golf course is appropriate or not in a critical
area, whether or not it is for profit or pot~for profit.

But those aré the kinds of issues that we are
going to be arguing about tonight. »Because the Qay this
legislation is drafted, we have to address the issue of

whether the golf course is, or is not essentially a

Court Reporting and Litigation Support
Serving Baltimore, Washington and Annapolis

301 647-8300
"NTREPORTING ~ 800 950-DEPO




commercial use.

"Is a golf course a nature dominated use or a
resourée utilization use?" Those are issues before the
panel tonight. And the evidence I think will indicate

that it’s essentially a nature dominated use when you

have a course designed the way this one is.

"Does a golf course meet the standards for a
resource conservation use?" That has a lot to do with
these very, very géneralAregulations.that-the Commission
adopted. They don’t say, no where in them that I can
" find, "A golf course is not allowable in the RCA," or “A
golf coursé is‘allowable." It talks in much more
éeneral terms. |

It talks abouf intefests in the environment,
about water quality, about habitat protection; about
vegetatién, and buffering, and so on. We're goinj to
‘talk éboﬁt all of those kinds of crite:ia in connection
with thié golf course.

Finally, number seven. "Is there the
possibility of environmental damage fromfthe proposed

golf course in Queenstown?" 1Is there the possibility?
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I think you all know the answer to that
queétion. There is the possibility of environmental
damage when you go home tonight, if you have an accident:
and your oil pan drips oil intoAthe road and that gets
into the water. But, is that a reaéon.for you not to
drive your car?

We're not here about speculation and remote
. possibilities. We’re talking about a carefully designéd
golf coufse which we think the evidence will show
complies and over complies with all the ;pplicable laws
that are intended to protect the water quality{ the
habitat, and the environment generally. Not just the
Critical Areé Program requirements, but local zoning,z
federal law, wetlands iaw. You name it. This program
didn’t just spring up héfe out of somebody’s head. it
has undergone rigorous and lengthy refinement to comply
with those things.

We think you will conclude, after you hear tbé

evidence, that the net effect of this project on this

land is a very positive result for the things that you

are interested-in, water quality and habitat protection.
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So, the answer to item seven is maybe
technically, in a theoretical sense, yes. Is there a
probability of environmental damagé? No. The
probability in the evidence is just éo'the contrary.

The golf course is good for the land and good for the
water.

In sum, we think the issues before you are
very clear. Mr. Deming and Mr. Corkran have stated them
in their'opening remarks, and fhis certainly is withiﬁ
the Commission'’s authority. Thank you;

_CHAIRMAN CORKRAN: Thank you. For the record,
we would like to note that Mr. Murphy'’s objections have
been noted, but we will proceed with the question before
us.

Our illustrious attorney wants to know if

' énybody wants to take a break? Tom, let’s proceed.- The
‘hour is getting later and later. I think Tom hasn’t had
‘anything to eat, have you? |

MR. DEMING: Yes, I have.

CHAIRMAN CORKRAN: If I hear no one is raving

mad about to take a break, let’s proceed if you will,
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with a presentation by Washington Brick and Terra Cotta
Company.

MR. MURRAY: Let’s begin with Joe Stevens,

~please.

Whereupon,
JOE STEVENS,
a witness, called for examinatioh by counsel the
App;icant, was examined and testified asifollows:
DIRECT EXAMIiNATION
BY MR. MURRAY:

Q Mrf Stevens, pleése identify yourself?

A My name is Joe Stevens.. I'm the Planning
Director of the Queen Anne’'s County Department of
Planning and Zoning. |

Q Mr. Stevens, how long have you:beén in the
planning and zoning field?

A App;oximately six years. Five and a half.
Six yeaxs.

Q@ . Is that the extent of your employment
experience, or were you employed before thét?

A That’s the extent of my employment experienée.
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Q | Have you had any edﬁcation or training outside
of your.employment experiencévin the f;eld?‘

A Yes. I received a Master'’s in'Geography
Concentration and Land Use Planning in 1985. Priof to
that I  had a Bachelor’s Degree in English and a minor in
geogréphy.

Q Have you had occasion to be involved in land

use planning and zoning issues, outside of Queen Anne's

‘County?

A Yes, I have had occasion to Be involved in
many State programs. . I'm also a member of the'Maryland
Association of Couﬁty Planning Officials. I’'m president

of that -- I ém aiso on the Board of Directors for the

Maryland Chapter of the American Planning Association,

and other different ancillary activities that have spun
off from those.

Q Have you had occasion in the past £o qualify
as an expert in é court of law on the subject of zoning?

A Yes, I have.

Q » Mr. Stevens, are you familiar with the golf

course project which is the subject of this hearing?
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A Yes, I am famiiiar with it.

Q In what connection have you gained that
familiarity?

A '_From heetings with the Birneys, who are the
applicants for the golf éourse. I have -- my staff has
reviewed the golf course in the'prgliminary stages.

Also looked at it in terms of skétch, c§ncept designs, -~
have heipéd the Birneys work the project through the
systems of the Corps of Engineéré, and have indicated to
them what we believe they have to comply with in terms
of both zoning and Critigal Area réquirements in order
to gain approval from the County authorities.

Q Is it your department's responsibility to
approve ﬁhis project?

A It is our responsibility to grant -- to give
review to this project and .see that if complies with the
applicable zoning requirements, critical area
reqﬁirements, and we also éct in Planning and Zoning as
the lead ageﬁcy for things such as storm water
management, although we don't feview that; wetlands,

with Corps of Engineers; and a number of different state
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-and federal guidelines to make sure that those approvals

are obtained before we take it to the Plapning
Commission for the actualfapproVal.
Our‘authority is really more of a review and

coordination, not an approval authority in this éase.

Q . Buf youAlook for those approvals to come in
before you give your final approvai?'

A Yes. Yés, we do.

Q What is the status of the pféject today?

A - The status of the project, as far aé I'm
aware, and I haye not been the lead person who has done’
the review, but I did check with my staff today, is that

it has -- it has submitted and resubmitted many times on

many different issues.

They have WOrked‘through their numbers, their

calculations, in terms of woodland protection, both

- required by the County and the Zoning.

They have met with the Corps of Engineers on

many, many occasions to indicate where the wetlands were

- and what wetlands issues there were.

And they are approaching nearness for going'to
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the Plannihg Commission. I can'’'t teii‘you exactly what

minor details are left, but it was indicated to me by my
staff, was that the primary issue left is the critical

areas determination in regards to commercial

‘institutional use.

Q And as to that issue, you will rely on the
Commission? |

A -Yes.

Q What is the zone in which this particular

_property lies?

A Countryside.

MR. MURPHY: Objection. May I just havé a
continuing objection to this?

Clearly, we are going to get into this
project, the merits of this.project, and I object to“
that because this Commission does not- have any authorify
to do that, first of all. And secondly,>becau§e the
notice clearly says that the purpose of the hearing is
to determine whether its a commercial use or not.

May‘i have a cqptinuing objectioﬁ, so I won't

have to. make objections every time to these questions?
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CHAIRMAN CORKRAN: Yes.

MR. MURPHY: Thank you, Mr. Chairman.

CHAIRMAN CORKRAN: I override the objection.

BY MR. MURRAY:

Q Mr. Stevens, I'm not éure that anyone heafd
the answer to my last question, which was, "What zone,ié
this property in?"

A Countryside.

Q Would you briefly describe the types ofAuses
permittea in the countryside zéne?

A In the countryside zone, permitted uses are
generally low density residential housing. 1In the
critical area, it’s one house per 20 acres. And you can
also build with cluster provisions and setbacks, and re-
vegetation standards along the water.

Outside the critical area, the density is one
house per five acres, with a mandato¥y clustering
provision, requiriné 85 percent open space.

In addition to that, the;e‘are different --

outside the critical area, different institutional uses,

such as schools, libraries, hospitals, golf courses. A
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number of different uses which are considered
institutioﬁal under the ordinancé.

There is also some uses such as gravel
extraction, minor dredge disposal operations, and things
of that nature.

Q You said, or I thought I heard you say, that
certain uses, such as a golf course, wﬁile permitted in

the countryside zone, are not permitted in the critical

~area. The zoning ordinance doesn’t make that

distinction?

A No. No. Only in regards to the quesﬁion
here.

Q So, speaking.solely to the zoning ordinance, a

golf course then is a permitted use?

A Yes. | |

Q Is it part of a general category of permitted
uses called recreation?

A Yes.

Q and in your ordinance are there distinctions
made with regard to golf cdgrses as to whether they are

"commercial" or non-commercial?
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A It’'s considered institutional recreation --
outdoor recreation subtitle.
Q So, whether it is a profit or non-profit golf

course, it’s permitted in the countryside settihg?

A Yes.

Q A Do you have cogmercial zones in your zoning
ordinance?

A Yes, we do.

Q . What are théy called?

"A Urban commercial. Suburban commercial.
Villége center.éoning district. We also have suburban
industrial zoning district, where a number of commefcial
uses are a;iowed.

Q Would it be within the contemplation of the
ordinance to treat a golf course as that kind of
commercial use?

A No, it wouldn't.

Q | bo you make a distindtion, or does your
profession make a distinction between a commercial use
and a commercial ione?

A Well, 'in general, speaking from a Planning and
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Zoning standpoint, if the County were to only allow golf
courses in those areas.zoned commercial, zoned
commercial, urban commercial, suburban commercial, they
would have to allow an extensive amount of large acreagel
for commercial zoning in areas that are relatively rural
throughout the county.

Traditionally, and I've seen a number of
zoning ordinances that allow golf courses .as a
sub-category of agricultural use. You see that very
often in some of thgfolder zoning ordinances.

‘1In additioﬁ to that, there are a number of

uses which are commercial in nature that are allowed in

our agficultural districts, and in our countryside
districts, such as.shooting preserves, hunting
operations, goose hunting operations, agriculture. ﬁe
allow agricultural support industry, which is considered
a sub-category unto its own in our agricultural district
and in our countryside district.

So, in general, the distinction is made for
those ﬁses which are -- wbich-do tend to use up much

more land, are less intensive in nature, and the
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distinbtion‘ién't made sole;y from a profit or non-
profit aspect.

Q You're familiar with the Critical Area local
-- your local Critical Area Program, are you not?

A o Yes. |

Q And with respect to the Commission’s role --

-the Critical Areas Commission'’s role in evaluating

whether a particular institutional use is commercial or
industrial, is -- do you have an opinion as to whether
this particﬁlar golf course is or is not commercial of
industrial in connection with that ordinance?

A If I could just address that in regardé to
when the issue came up before the Commission, the
Critical Area Commission, about a year ago, when we were
going through our final adoption of'our ordinance. The
issue was that the Critical Areas Law calls forha
criteria, it calls for no new commercial industrial
zoning in the RCA. And the issue was whether or not a
number of different uses, which wefe allowed under other
zoningldistricts in our county, would be considered

commercial in nature, in terms of the critical areas.
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What was hashed out between the Commission and
the County staff, and what was worked on and came up
with a working relationship on, was that the Commission

would look at these uses, because clearly sometimes a

church, depending on the intensity of it, the amount of

impervious area, how much clearing had to be done, the
imbact to the environment, or a golf course, or a number
of other'ﬁses, which were allowed in the resource .
conservation area, or allowed»undgr our zoning in the
resource conservation are;, would not have a negative
~impact, would not be -- would not work against the
intent of ﬁhe cfiteria.

And then there are those other instances wheﬁ
clearly a church that seats several thousand people, and
has a couple of -- three, or four, or five acres of
parking, and so on and so'forth, does not meet the
intent of what the criteria were. And that was &
ailemma for both the County and the Critical Area
Commission.\ We didn’t want to leave out the opportunity
for those uses in those rural areas and we, at the saﬁe

“ time, we did not -- and the Critical Area Commission --
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did.nét want to open the door for all those uses at
varying intensities.

And so, the issue really became, what‘wéuld be
alloﬁed in terms of those institutional uses. And what
it was worked out to be was thét the Critical Area
Commission would reyiew it, not to determine, per se,
wﬁethef it’s defined as commercial, or defined as non-
commercial, but really whether its intensity had -
negative impacts and were against the ihtent of the RCA.
And that was my understanding of the progrém as we went
through that. |

MR. MURRAY: Thank you. That’s all I have.

EXAMINATION BY THE CHAIRMAN

BY CHAIRMAN CORKRAN:

Q Mr. Stevens, I gather that there is a
definition for commerc;al that planners use in drafting
zoning ordinances that may be different from the
definition of commercial that we might read in the ﬂg;;.

Street Journal or that we might generally understand in

‘the general business context. Is that correct?

A To a certain extent, yes.
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Q Can you explain the distinction and why -- I
gather that the word "commercial" in the zoning context
may be a somewhat more narrow or restrictive than sort
of the general definition of commeréial?

A In short, the commercial in the zoning aspect

'really looks at thé intensity of the use. Traffic

generation, amount of buiiding,'amount of disturbance.
And you generally try and put those uses into the
commercial category from a zoning standpoint that have
those impacts and have them in a significant manner.

Whether or not sométhing is for profit or not
is_not looked at. I mean, we allow farm stands -all over
the county and they are clearly commercial uses.
RegaralessAof what zoning district they are in, a farmer
can put up a stand and keef it open six months and iﬁ
some instances, even year rqund.

So, it has very little to do with the profit
motive.

CHAIRMAN CORKRAN: I have nothing else. Thank
you.

CROSS-EXAMINATION
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BY MR. MURPHY:

Q Mr. Stevens, what you’re saying is is that as

you understand it the provision was intended to say that

the Crifical Area Commission would look at the use and
see.whether it was too intense or not?

A What I’m_gaying is is that my understanding
was that the Critical Area Commission would be looking
at the use to see if it was more in nature of a
commercial use of a éommercial zohing, highjinteﬁSity
use, or more in the nature of a use that was intended
for the RCA -- Resource Conservation Area.

Q But that really depends on_the.intensify of
the use. Is that what you’'re saying? Whether it is
commercial or not dépends on how intense it is?

A I'm saying that that was my understanding of a
major factor in determining whether or not something
would fall into one categqry or another, as per the
Critical Area Commission’s distihptions.

Q But that was the criteria, how intense the use

In regards to the Commission’s determination
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Yes.

-- the Zoning determination?

The Commission’s determination.

Yes. That was my understanding.

How intense it was going to be?

'The intensity, the amount of disturbance, the
design.

Q It really didn’t make any difference whether
it was commercial or not?

A To a certain extent -- as long.ae it was under
the institgtional classification, yes. That was my
understanding.

Q I mean, you have a whole listing of uses here.
Libraries --

A (Nods head affirmativeély.)

Q -- museums --

A Yes.

Q - public schools, private schools, indoor

swimming pools, racquetball courts. And you’re saying

that the purpose of this ordinance is to decide whether
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they are intensive uses or not?

A

I'm saying the purpose of that is to determine

whether or not they would be considered resource

conservation uses or not.

Q

A

Q-
that what

A

Q

Not really whether they are commercial or not?

That’s correct.

Nobody expects a library to be commercial? 1Is

you're saying?

Racquetball courts could be commercial.

But that'’s irrelevant, is what ydu're saying,

is whether it’s commercial or not?

MR. MURRAY: He didn’t say that. Objection.

He’'s mis-characterizing what the witness said.

Q

whether a

" A

THE WITNESS: (No response.)

"BY MR. MURPHY:

Well, I mean, does it make any difference
library is commercial or not?
Not in my -- no. I don’‘t think so.

So, it's irrelevant, isn’t it?

‘"To a certain extent, yes.

The Planning Commission approves site plans.-
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Is tha£ correct?
A | Yes.
Q And have they met on this project yet?'
No, they haven’t.

So, they haven't approved‘it or disapproved

A No, they haven’t.

Q qu, it’s your position.that this golf course
is an RCA use. 1Is that what you're saying?

A From the reviéws we've done at this point, I
think that it does fall more in the nature of an RCA
use, yes. But that’s not my determinatipn té make. I

can only read the criteria 'as you do.

Q But your position is that it is an RCA use?

A If I was in the position to make that
getermination, that would be my vote, among 25, if I was
on the Commission. Yes.

- Q Aésuming the golf course use is approved, then
it’s classified as RCA land. Is that correct?

A That golf course -- the land itself?

Q Yes.
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A The land is classified as RCA right now.

Q Right. But assuming the Commission says that
the golf course is épproved, then the use would be
classified, in your view, as RCA. 1Is that correct?

A My understanding would be that even if we had
another golf course come in, that it would still go
through the Commission's review process.

Q I'm not talking about another golf course.
I'm talking about this golf-courée.

A It would be permitted the way it was submitted
to the Commission, yes.

Q And it would be permitted as an RCA use?

A Yes. |

Q So that, it would have the same really stafus
as say farmland, férest land, and the other RCA uses?

A (Nods head affirmatively.) |

Q And they could come iﬁ and develop houses at
the one pef 20 standard, if they wished?

A I think that based on the uses that they are
deriving'under the zoning right now, and the'amount of

-- the amount of area they need in order to develop
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under.the zoning, that it has cut off any alternative
for subdividing that into one house per 20 acre density.

Q Why is that?

A Because of the way the golf course is laid
out. There is no area to cut those wads off, that I'm
aware of. .Yéu know, I don't know'that forAa fact that
he --

Q But_I mean, as a matter of regulations, it
would be an RCA use,vand he would be entitled to the one
per 20. Is that not correct?

A I don’t think so. . No.

Q Why not?

A Because, as I said, I think the land area
required for the golf course would ﬁot allow him to get

those units. And he’s using that land area for the golf

course.
Q You mean that the land area would be
subtracted'from the -- would be subtracted from the land

that’s eligible for the one per 207?
, A‘ For the density under the critical areas.

intensity?
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e) Yes.

A In the .critical area or outside --
Q In the critical area.

A In the critical area? To be honest with you,
1'd have to go back and check thaf to see if we would
deduct that or whether or not he would be able to get
somé loté, assuming thét the deéign of the golf course
would allow some lots. |
We have a clustering provision under our
zoning or@inance. Some of that land for the golf course
can be utilized as open space for the development.
. Q Bﬁt, I mean if it is classified as an RCA --
A You couldn‘t ge£ the 20 acre lots. I think
that would be physically impoééible. |
Q But, we éould -- he’d have approximately 400
acres in the -- it's appréximately 400 acres in the
critical area to be classified as RCA, to be able.to get
basically'hduses, assuming he éould fit them there. He |
would be able to get4houses at one per 20, wouldn’t he?
A Assuming he could fit them, yes. I think

that’s a physical impossibility, though.
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é But, from your standpoint in the regulations,
that’s what he couid do?
A Yes, I think so, withbut going back and
looking at them.
MR; MURPHY: That’s all I have.
CHAIRMAN CORKﬁAN: All r;ght. Thank you. Any
qﬁéstions? Do you have any questions?
PANEL MEMBERS; ~ (No response.)
MR. MURRAY: Mr. Chairman, and Mr. Deming, I
tﬁink Mr. Stevens'’ %ole here is finiéhed tonight, and I
hope that ﬁe can be excused.

MR. DRUMMOND: And I would follow that up

" by asking -- I think my role is finished as well, that I

could be excused because my wife is.home with our one
month oid child and I'm sure she’s had eﬁough at this
point, so.it is_time for me_to‘take over. So, if I may
be excused as well.
CHAIRMAN CORKRAN: You may be excused. Yes.
MR. DRUMMOND: And I have no closing argument.
I wouldn't have a closing argument, anyway. Thank you.

- CHAIRMAN CORKRAN: Thank you.
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MR. MURRAY: Incidentallf, a point of.
clarification. On the outline of the procedure, it
provides that there will comf a time when there will be
some testimony by éomebody.on behalf of the Commission’s
staff. Is that going to happen?

MR. DEMING: Yes.

MR. MURRAY: And can you identify tbe
individual who will testify? |

MR. DEMING: Mr. RenSarry.. He’'s sitting right
over here.

MR. MURRAY: Our next witness is Mr. Lex
Birney.

Mr. Deming, I think I spoke with youAat an
earlier time about the idea of pre-marking a bunch of
exhibits.A Do you want to do that - do you want me to
do that at thisAtime? This and the sét of plans --

MR. DEMING: I think I can say for the
Chairman that we’d like you to délwhatever will speed
this thing along.

CHAIRMAN CORKRAN: You may say that, yes.

(Whereupon, there was a brief recess.)
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CHAIRMAN CORKRAN: May I have your attention,

please? We are back in session.

MR. MURRAY: Thank YOu, Mr. Chairman. I hope.

it does turn out that that in fact speeds things along.

I guess we're not ready.’

Whereupon,

CHAIRMAN CORKRAN: Please proceed.

ARTHUR AL

EXIS BIRNEY, JR.

a witness, called for examination by counsel for

the Applicant, was examined and testified as follows:

A
Q
project?

A

DIRECT EXAMINATION

BY MR. MURRAY:

Please state your full name?

Arthur Alexis

Birney, Jr.

And where do you live?

I live ih»Annapolis, Maryland.

What is your connection with this golf course

‘I am one of the managing partners of

Washington Brick and Terra Cotta Company.

Q

Which is a Virginia limited partnership?

HUNT REPORTING
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A That's correct.

Q What is your role in connection with this
particular proﬁect?

A Well, there are three managing partners of our
company. There's my father, and my brother, and myself.
And as the ones respoﬁsible to a board, we are -- with
the responsibility of ownership of My Lord's Gift Farm.
And had decided -- well, should I go into a brief |
history) I guess?

Q Yes. Why don’t you tell them a little bit
about the history of the project?

MR. MURPHY: May I object, and I don’'t want to
make an issue out of this, but again, it’'s -- we are
supposed to be here on whether this_is a commercial use.
‘I'd like to state my objection to any questions that do

not deal with whether this project is a commercial use

and would the Chairman simply acknowledge that I have

that.continﬁing objection with respect to this witness?
CHAIRMAN CORKRAN: We recognize that, Mr.
Murphy;

MR. MURPHY: Thank you.
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THE WITNESS: Approximateiy 20 years ago we
purchased Mf Lord’s Gift Farm, our company did, and have
actively farmed it in agricultural for the last 20
years. |

About six years ago, my Dad came up with the

idea of developing a 60 room hotel and a golf course,

aﬁa I guess at that time, a marina facility, based on
the farm. And I’'d 1like tq bring up a picture I have, if
I could, an aerial photograph, so we all know what we
are talking about here. This is the farm as it exists
today and,'in fact, as it has existed for quite awhile.

CHAIRMAN CORKRAN: Will this be an exhibit?

MR. MURRAY: No.

THE WITNESS: I'11 just hold it

CHAIRMAN CORKRAN: Okay.

THE WITNESS: Originally -- about six years
ago and I’1l1l run through this very quickly, we had
decided thét we would like to develop the site right
around here to have.a small hotel and golf course.

We entered into'negotiations with the town of

Queenstown and we had hoped to go through an annexation
. ) [
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proceés to have app;oximately 400 acres of the farm,

which totals about roughly 735 acres annexed into the

town, and at that time the Commission set -- then the

County set'aside 40 acres of LDA land to be used for
growth allocation in order that we could use it forAthe
hotel site.

At that time, the golf course was a fairly
nominal interest. As we negotiated with the fown over a
long term, 39 hearings in six years, at their request we
moved the site §f the hotel a number of times, initially
beginning here and ovér to here, and ultimately up to
here. The town in located right around here;

As late as January of 1989, we still expected
that -- we had worked very hard to comply with the
town's wishes in relocating the facility and had been
led to believe.that with a few exceptions, or with a few
changes, they would enthusiastically support our
project. . And there is a letter, dated January 16th,

1989, and signed by the three commissioners of

" Queenstown that éays they enthusiastically support the

proposed restaurant/hotel and golf complex for My Lord's
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Gift farm site.

We feel that it would have a beneficial
influence on the redévelopment of the‘town, as
envisioned by the Planning and Zoning Commission, and
additionally, a hofel/golf facility would allow the town
significant groch, while avoiding the éroblems of
reéidential development.

MR. MURPHY: Can that be introduced, thét
letter?

THE WITNESS: It has been.

MR. MURRAY: It can. ANo. It's been marked,‘
but it hasn’t been introduced. We would like to

introduce it.

CHAIRMAN CORKRAN: We note that -- thank yoﬁ.

THE WITNESS: As a result, one of the caveats,
the main thing that they wanted to have changed was théy
would like to have us not build a marina or any
commercial.Water dependent facility in conjunction with
the hotel and we said that we would, in'fact, abide by
their wish. And we dropped any proposal of doing thaf

"and were left with the 