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July 12,2010 

Ms. Kelly Palmer 
St. Mary’s County Government 
Department of Land Use and Growth Management 

P.O. Box 653 
Leonardtown, Maryland 20650 

RE: SM 292-08 Jeffrey Errington 

St. Mary’s County Application Number: 07-2857 

Dear Ms. Palmer: 

Thank you for providing a copy of the “Hydric Soils Investigation Report for 45112 Lighthouse 
Road” dated June 16, 2010.1 have reviewed the report and discussed it with Bruce Young at the 
St. Mary’s County Soil Conservation District Office. Based on the report, four soil borings were 
performed and analyzed. As a result, it was determined that the extent of hydric soils are located 
south of Lighthouse Road (not within the area proposed for construction) and approximately 10 
feet north of the 100-foot Buffer line at the northern end of the property. From my discussion 

with Bruce Young, it seems likely that the soils on the site have been disturbed from filling and 
construction activity over the years, and that the soil divide may be a result of some of that 

activity as well as a relatively minor change in elevation on the site. Based on this information, it 

appears that the location of the expanded Buffer can be adjusted. 

If the expanded Buffer is adjusted to the soils divide, the proposed garage will need to be moved 

slightly to the south or reduced in size so that it can be constructed without disturbance to the 
Buffer. It is my understanding that the County requires that the limit of disturbance be located 10 

to 15 feet from the edge of structures. The limits of disturbance associated with all construction 
activity must be located outside the expanded Buffer, unless the applicant requests further 
consideration by the St. Mary’s County Board of Appeals. 

If the applicant revises his application and proceeds with a request for a building permit, the 
following comments should be addressed: 

1. The submittal does not include information about stormwater management. This project 

is located within the IDA; therefore, the project must comply with the 10% pollutant 

© 

TTY for the Deaf 
Annapolis: (410) 974-2609 D C. Metro: (301) 586-0450 



Ms. Palmer 

July 12,2010 
Page 2 

reduction requirement (10% Rule). Due to the high levels of impervious surface 
coverage, the use of the property for a home occupation, and the proximity of structures 
and pavement to adjacent properties, best management practices (as opposed to planting 

trees and shrubs) will be necessary. The implementation of appropriate stormwater 

management practices is especially significant on waterfront properties within the Critical 
Area that involve extensive land disturbance. 

2. In accordance with the provisions of COMAR 27.01.09.01-1 through 27.01.09.01-7, 

development activities on properties that include land within the Buffer require Buffer 

establishment, even when the lot is grandfathered. The applicant’s project is a 
“substantial alteration;” therefore, the required area of Buffer establishment must equal 

the total lot coverage. The new regulations require applicants to submit a Buffer 
Management Plan, to provide a two-year replacement guarantee on all plantings, and 

include new planting credits for the type and size of planting proposed. The new 
regulations can be reviewed on-line at the following address: 

http://www.dsd.state.md.us/comar/SubtitleSearch.aspx?search=27.01.09.* The Buffer 
Management Plan must be approved before a building permit can be issued. Commission 

staff is available to assist County staff and the applicant with the new requirements and 

the review of Buffer Management Plans. 

Thank you for the opportunity to review the soils report and provide additional comments on the 

project. Please provide amended plans reflecting revisions made in response to these comments. 
If you have any questions about these comments, or would like to discuss them, please call me at 
(410) 260-3480. 

Sincerely, 

Mary R. Owens 

Education and Conservation Coordinator 

VjU) 

cc: Yvonne Chaillet 
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Ms. Yvonne Chaillet 
St. Mary’s County Government 

Department of Land Use and Growth Management 
P O Box 653 
Leonardtown, Maryland 20650 

RE: SM 292-08 Jeffrey Errington Variance 
St. Mary’s County Project #07-2857 

Dear Ms. Chaillet: 

Thank you for forwarding the above referenced variance. The applicant proposes to completely 

redevelop a 0.48 acre lot that is designated as an Intensely Developed Area. This lot is significantly 
constrained by the 100-foot Buffer, nontidal wetlands, and tidally influenced nontidal wetlands. 

Approximately 3,000 square feet of the site is upland area that is outside of the Buffer and expanded 
Buffer. The proposed redevelopment plan includes a single family dwelling; large detached garage; 
driveways; paved garage access, equipment storage, and turn-around area; a detached shed; and a 
deck. The proposed improvements total approximately 8,000 square feet with approximately 7,000 
square feet in the Buffer and expanded Buffer. 

Commission staff have visited the site and reviewed aerial imagery showing the existing conditions 

on the site prior to various demolition and grading activities that have taken place there. Whereas 

reasonable expansion of existing structures on a developed grandfathered lot might create site 

constraints, which affect the placement of new development, when these structures are removed and 

the site is completely redeveloped, these constraints no longer exist. In this case, the lot will be 
cleared of all existing development. Therefore, the new development must be approached as if the 
lot were an undeveloped grandfathered lot in the Critical Area Buffer. The existing structures that 
will be removed do not represent a pre-approved or grandfathered right to place new development 

in the Buffer or expanded Buffer. 

In reviewing the site plan, it appears that there are ample opportunities to significantly reduce 
impacts to the Buffer and expanded Buffer. This can be accomplished by minimizing the size of the 
proposed development and locating the development in the area outside of the Buffer. The 
applicant’s proposal includes a 1,280 square foot garage (a typical two-car garage is approximately 

440 square feet), yet it appears that there will also be three parking spaces in garage space under the 
dwelling. In addition, the plan shows 3,200 square feet of driveways, paved garage access, 

equipment storage, and tum-around area. This extensive area of paving extends from the front of the 
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site to the rear of the site because of the location of the garage. It appears that most of the impacts to 
the Buffer have been created because the dwelling and large detached garage and paved parking 
area have been pushed to the front and rear of the property, so the 960 square foot deck can be 

constructed on the portion of the site outside of the Buffer. The applicant has indicated that he 
would like to construct a pool there at a later date and prior plans show a pool in that area. It 
appears that the site has been designed, so that the applicant can construct a pool on the property 

without having to apply for a variance that would probably not be supported by County or 

Commission staff. 

In 2002,2004, and 2008 the General Assembly strengthened the Critical Area Law and reiterated 

its commitment to the Chesapeake Bay Critical Area’s water quality and wildlife habitat values, 
particularly emphasizing the importance of the Critical Area Buffer. Specifically, the General 

Assembly reaffirmed the stringent standards of the law, which an applicant must meet in order for a 
local jurisdiction to grant a variance to the Critical Area law. The State law provides that variances 
to a local jurisdiction’s Critical Area program may be granted only if a Board of Appeals finds that 
an applicant has satisfied its burden to prove that the applicant meets each one of the County’s 

variance standards, including the standard of “unwarranted hardship.” The General Assembly 

defined that term as follows: “without the variance, the applicant would be denied reasonable and 
significant use of the entire parcel or lot.” Furthermore, the State law establishes a presumption that 

a proposed activity for which a Critical Area variance is requested does not conform to the purpose 

and intent of the Critical Area law. The Board must make an affirmative finding that the applicant 

has overcome this presumption, based on the evidence presented. 

In evaluating the applicant’s proposal and stated justification for the request, we do not believe that 
the County has evidence on which to base a favorable finding on this standard for the proposed 
plan. The applicant is able to reasonably use the property for residential purposes without the 
garage, shed, large deck, and paved parking area and driveway in the Buffer. Regardless of the prior 
development on the site, when complete redevelopment is proposed, all impacts to the Buffer must 
be evaluated to overcome the presumption that the requested variance does not conform to the 
Critical Area Law. It is staff s conclusion the overall size and scale of the development activity is 
excessive, is inconsistent with the size and scale of the development on other lots within this 

community, and has not been designed to minimize impacts to the Buffer and expanded Buffer. 

Commission staff oppose this variance request because the applicant has not met each one of the St. 
Mary County’s variance standards as described below: 

1. That special conditions or circumstances exist that are peculiar to the land or structure 
within the jurisdiction’s Critical Area program that would result in an unwarranted 
hardship to the applicant. 

The State law standards, applicable to this variance request, define “unwarranted hardship” to 
mean that the applicant must prove that, without the requested variance, the applicant would be 

denied reasonable and significant use of the entire parcel or lot. Although portions of this site 
are encumbered by the Buffer, expanded Buffer, and wetlands, there are approximately 3,000 

square feet that are outside the Buffer. The applicant’s proposal involves development in this 

area, but includes approximately 7,000 square feet of additional impacts to the Buffer and 
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expanded Buffer. The applicant’s proposal includes a 2,484 square foot dwelling, a 1,280 square 
foot detached garage, a 960 square foot deck, a 256 square foot detached shed, and 3,300 square 

feet of paving, driveways, and walkways. The size and scale of the proposed development is 

much greater than what is generally considered reasonable for a residential lot that is less than a 

half acre in size. The large garage, the detached shed, and the extensive areas of paving for 

parking and access exceed what is typical for residential use. It is not clear if the applicant 
intends to establish a home occupation on the site; however, the inability to pursue this 
particular use would not represent an unwarranted hardship. Comparable lots in this subdivision 
have reasonable use of the property and have not required variances to disturb 7,000 square feet 
of the Buffer and expanded Buffer. 

2. That a literal interpretation of this subtitle or the local Critical Area Program and related 

ordinances will deprive the applicant of rights commonly enjoyed by other properties in 
similar areas within the Critical Area of the local jurisdiction. 

No property owner has the right to substantially impact the Buffer and expanded Buffer to 
accommodate a dwelling, accessory structures, decks, pools, and extensive areas of paving 
when there is an area of significant size, sufficient for reasonable residential use, outside the 
Buffer. While some impacts to the Buffer and expanded Buffer to provide access and parking 
may be unavoidable, the applicant’s proposal does not maximize the use of the area outside the 
Buffer and minimize impacts within the Buffer. This is due in part because the applicant’s 
proposed development is significantly larger in size and scale than many of the other properties 

in the area, and his lot is somewhat smaller because of a tidal pond at the rear of the property. 

Aerial imagery indicates that while some of the dwellings in the neighborhood are similar in 

size to the one proposed by the applicant, these lots do not include 1,280 square foot garages, 

960 square foot decks, pools, and extensive areas of paving. 

3. The granting of a variance will not confer upon an applicant any special privilege that 
would be denied by this subtitle or the local Critical Area program to other lands or 
structures within the jurisdiction's Critical Area. 

If the variance is granted, it would confer upon the applicant a special privilege, in this case 
constructing substantial improvements, beyond those associated with reasonable residential use 
of the property, within the Buffer and expanded Buffer. If the applicant relocated the dwelling to 

the portion of the site outside the Buffer, constructed an attached garage (possibly as the ground 
floor of the dwelling), and reduced the size of the deck, then it appears likely that impacts to the 

Buffer could be reduced to no more than 2,500 square feet. (This would provide a developable 
area of 5,500 square feet.) As proposed, the construction of accessory structures, extensive areas 

of paving, and substantial portions of the house result in 7,000 square feet of permanent 

disturbance to the Buffer. The applicant has the burden of proof and the burden of persuasion to 
overcome the presumption that the proposed variance does not conform to the Critical Area 
Law. We do not believe the applicant has overcome this burden. 
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4. The variance request is not based upon conditions or circumstances, which are the result of 

the actions, by the applicant, nor does the request arise from any condition conforming, on 

any neighboring property. 

This variance request is based on a design for the site that was submitted by the applicant. 
Although the site is constrained by the Buffer and expanded Buffer, most of the 7,000 square 
feet of impacts to the Buffer are due to the placement of a deck (with proposed future pool) in 

the area of the site outside the Buffer, forcing the dwelling and accessory structures into the 
Buffer. It appears that the applicant can easily amend the site plan and significantly minimize 
the area of the Buffer affected; therefore, the request is based on the applicant’s action in 
preparing this plan. 

5. The granting of a variance will not adversely affect water quality or adversely impact fish, 
wildlife, or plant habitat within the jurisdiction's Critical Area, and that the granting of the 
variance will be in harmony with the general spirit and intent of the Critical Area law and the 

regulations. 

Granting of this variance is not in harmony with the general spirit and intent of Critical Area law 
and regulations. A granting of a variance to allow 7,000 square feet of disturbance to the Buffer 
and expanded Buffer will result in a substantive increase in stormwater and sediment runoff, the 
loss of essential infiltration opportunities, increased human impacts to the Buffer, and potential 
habitat loss. The lot also includes approximately 6,200 square feet of non-tidal wetlands and 
tidally influenced non-tidal wetlands, which would also be significantly affected by the 

development activity. The soils on the site are Othello series. Poor internal drainage and a high 
water table limit the suitability of the site to infiltration and increase the hazard of flooding and 

standing water during high tides and storm events. Based on the soil type and the proposed 

increase in the area and type of impervious cover on the site, it appears likely that the proposed 
construction will dramatically affect the hydrology on the site and potentially on adjacent 
properties. It does not appear that any stormwater management practices are proposed, so 
untreated run-off will be directly discharged to wetlands and waterways. 

Construction in the Buffer on this site also impacts habitat because the additional development 
in the Buffer precludes the establishment of a naturally vegetated riparian area. State Law and 
the County’s zoning ordinance recognize that a naturally vegetated, fully functioning 100-foot 
Buffer is vital to the preserving the diverse wildlife species that are part of the Bay ecosystem. 
The prohibition on new development activities in the Buffer is intended to assure that the 

integrity of the Buffer is not compromised by numerous individual impacts that cumulatively 

contribute to poor quality habitat and degraded water quality. 

6. The variance is the minimum necessary to achieve a reasonable use of land or structures. 

The redevelopment of this property provides an opportunity to use sophisticated technologies 
and creative design to improve the environmental quality of the site. The variance request 
cannot be viewed as simply a reconfiguration of existing development on the site, but must be 
carefully examined to determine the minimum area of the Buffer that can be disturbed while still 
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providing reasonable use of the property. Clearly the large garage; driveways; paved garage 
access, equipment storage, and turn-around area; detached shed; and large deck proposed by the 
applicant do not represent the minimum necessary for reasonable use. 

In summary, the County must find that the applicant has overcome the burden to meet each and 

every one of the variance standards in order to grant a variance. Because we believe that the 

applicant has failed to meet each and every variance standard, we oppose the applicant’s variance 

request for the plan as submitted. 

Thank you for the opportunity to provide comments. Please include this letter in your file and 

submit it as part of the record for this variance. Also, please notify the Commission in writing of the 
decision made in this case. If you have any questions, please call me at (410) 260-3476. 

Sinrprplv 

Mary R. Owens 

Education and Conservation Coordinator 

cc: Marianne Disc, AAG 
Sue Veith, Environmental Planner 
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February 23, 2009 

Ms. Yvonne Chaillet 
St. Mary’s County Government 
Department of Land Use and Growth Management 
P.O. Box 653 

Leonardtown, Maryland 20650 

Re: Errington Variance Request; 07-2857 

45112 Lighthouse Road 

Dear Ms. Chaillet: 

Thank you for providing the revised plan and information on the above referenced 
variance request. The subject site is 0.611 acres located within the Intensely Developed 
Area (IDA) of the Chesapeake Bay Critical Area. The site is a grandfathered lot 
currently developed with a single family dwelling and associated accessory structures. 
The applicant is requesting a variance to the expanded 100-foot Buffer to redevelop the 

site with a single family dwelling and multiple accessory structures including a second 

detached garage, shed, pool, and patio. 

As stated in the previous correspondance, provided the lot is properly grandfathered this 

office does not oppose a variance to redevelop the site with a single family dwelling. 
However, based on the information provided, it appears that the applicant cannot meet 
the all of the county’s variance requirements including the requirement that the requested 
variance be the minimum necessary to afford relief. This office is opposed to granting 
the variance request as proposed because the applicant has not met all the variance 
standards, including the standard of unwarranted hardship. 

Impacts to the 100-Foot Buffer 

In 2002 and 2004, the General Assembly strengthened the Critical Area Law and 
reiterated its commitment to the Chesapeake Bay Critical Area’s water quality and 
wildlife habitat values, particularly emphasizing the importance of the 100-foot Critical 
Area Buffer. Specifically, the General Assembly reaffirmed the stringent standards of the 
law, which an applicant must meet in order for a local jurisdiction to grant a variance to 
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the Critical Area law. The State law provides that variances to a local jurisdiction’s 
Critical Area program may be granted only if a Board of Appeals finds that an applicant 
has satisfied its burden to prove that the applicant meets each one of the county’s 

variance standards, including the standard of “unwarranted hardship.” The General 
Assembly defined that term as follows: “without the variance, the applicant would be 

denied reasonable and significant use of the entire parcel or lot.” Furthermore, the State 

law establishes a presumption that a proposed activity for which a Critical Area variance 

is requested does not conform to the purpose and intent of the Critical Area law. The 
County must make an affirmative finding that the applicant has overcome this 
presumption, based on the evidence presented. In reviewing the proposed project, the 
applicant could enjoy reasonable and significant use of the property without the requested 
second garage, shed, deck, and pool. 

The Critical Area Buffer establishes an area of undisturbed natural forest vegetation, or 
an area for enhancement with vegetation native to the Critical Area, managed to protect 
shorelines, streams, wetlands, and riparian biological communities from adverse effects 

of land use. Thus, the County has enacted a specific set of provisions to recognize the 
importance of the 100-foot Buffer and maintain its integrity by prohibiting the 

construction of new structures unless they are water dependent. A variance to the 100- 

foot Buffer and cannot be granted unless the applicant proves, and the Board of Appeals 
finds that, without the variance, the applicant would suffer an unwarranted hardship. We 
do not believe that this standard is met, and accordingly the variance should be denied. I 
have discussed each one of the County’s variance standards below as it pertains to this 
site: 

1. 24.4. La - That special conditions or circumstances exist that are peculiar to the 
land or structure within the jurisdiction's Critical Area provisions of this 
Ordinance would result in an unwarranted hardship. 

As stated above, the General Assembly defined “unwarranted hardship" to mean that 

the applicant must prove that, without the requested variance, he would be denied 
reasonable and significant use of the entire parcel or lot. Based on this information, 

and the fact that this office would not oppose a variance from the applicant to simply 
rebuild his primary dwelling as proposed on the lot, the County does not have 
evidence on which to base a finding that the entire parcel would lack reasonable and 
significant use. 

2. 24.4. l.b - That strict local Critical Area provisions of this Ordinance will deprive 
the applicant of rights commonly enjoyed by other properties in similar areas 
within the Critical Area of St. Mary’s County. 

The applicant has reasonable use of the property for residential purposes, and 

therefore would not be denied a right commonly enjoyed by neighboring properties. 
No property owner has the right to construct a new garage, shed, driveway, and 
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partial deck in the expanded Buffer. Therefore a rejection of the variance for the 

proposed additions to the property, absent the reconstruction of the primary dwelling, 
would not deny the applicant a right commonly enjoyed. 

3. 24.4. l.c - The granting of a variance will not confer upon an applicant any 

special privilege that would be denied by the Critical Area provisions of this 

Ordinance to other lands or structures within the Critical Area. 

If the variance is granted, it would confer upon the applicant a special privilege. This 

office would not support a variance request for an addition to the home that is more 
than twice the size of the existing dwelling nor a request for non-existing accessory 
structures like the proposed shed. The applicant has the burden of proof and the 
burden of persuasion to overcome the presumption that the proposed variance does 
not conform to the Critical Area Law. The applicant has overcome this burden. 

4. 24.4. l.d - The variance request is not based upon conditions or circumstances 

that are the result of actions by the applicant. 

From the information provided, it does not appear that the variance request is based 

on conditions or circumstances that are the result of the applicant or from a 

neighboring property. Therefore, it appears that the applicant has met this standard. 

5. 24.4. l.e - The granting of a variance will not adversely affect water quality or 
adversely impact fish, wildlife, or plant habitat within the Critical Area, and that 
the granting of a variance will be in harmony with the general spirit or intent of 
the Critical Area program. 

The granting of this variance is not in harmony with the general spirit and intent of 
the Critical Area law and regulations. This site contains field located tidally- 

influenced non-tidal wetlands. Based on these current field conditions, the Buffer 
should be expanded accordingly to accommodate the tidal nature of the wetlands on 

this property. When the Buffer is appropriately expanded for these wetlands, the 

requested variance will have to be amended to include the additional area that will be 
encroached upon by this request. Furthermore the addition of a deck, garage, shed, 
and partial driveway all inside of the expanded Buffer increases lot coverage 
contributing to detrimental effects of run-off water. The site plan indicates the 
detached garage is secondary to a garage that will be included as a component of the 
dwelling. This secondary garage could be eliminated which would also eliminate the 
need for the additional proposed driveway in the expanded Buffer. Approval of this 
variance request is not in harmony with the general spirit and intent of the Critical 
Area Law. 

6. 24.4.1.f - The variance is the minimum necessary to achieve a reasonable use of 

land or structures. 



/ 

Ms. Yvonne Chaillet 

Errington Variance 
February 23, 2009 

Page 4 of 4 

This variance request should be treated as an opportunity for the applicant to improve 
the environmental quality of the site, not a chance to capitalize on the unbeneficial 
nature of the existing conditions. The secondary detached garage, extra driveway, 

shed, deck, and associated walkways are not necessary for the applicant to have a 
house on the property. 

In summary, in order to grant a variance the Planning Officer must find that the applicant 
has overcome the burden to meet each and every one of the County’s variance standards. 
Because the applicant has failed to meet four of the five variance standards, we are 

unable to offer support for the applicant’s request. 

Thank you for the opportunity to provide comments. Please include this letter in your file 

and submit it as part of the record for this variance. Also, please notify the Commission 
in writing of the decision made in this case. If you have any questions, please call me at 

(410) 260-3470. 

Sincerely, 

L. Turcan Hockaday 
Natural Resource Planner 
cc: SM 292-08 
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Ms. Yvonne Chaillet 

St. Mary’s County Government 
Department of Land Use and Growth Management 

P O Box 653 
Leonardtown, Maryland 20650 

Re: Variance Request #07-2857; Errington 
45112 Lighthouse Road 

Dear Ms. Chaillet: 

Thank you for providing information on the above referenced variance request. The subject site 

is a 0.611 acre lot located within the Intensely Developed Area (IDA) designation of the 
Chesapeake Bay Critical Area. The site is a grandfathered lot currently developed with a single 

family dwelling and associated accessory structures. The applicant has proposed to remove the 
existing structures on the site and construct a new house, detached garage, shed, pool, driveway 
and parking areas on the site. Except for a portion of the house, paving and a pool, all of the new 
development is proposed within the Critical Area expanded Buffer. 

The applicant has requested a variance because the proposal is in conflict with the County 
Zoning Ordinance which prohibits development activity and new impervious surfaces in the 

Buffer. Under the County Zoning Ordinance, only structures that are water dependent facilities 

may be located in the Buffer. Providing the lot is properly grandfathered, this office does not 

oppose a variance to redevelop the site; however, in order to meet the standards and receive a 

variance the impacts must be further minimized as explained below. 

The new development proposed within the Buffer includes two large accessory structures and a 
portion of the house. Whereas reasonable expansion of existing structures on a developed 
grandfathered lot might have site constraints which affect the placement of new development, 

with removal these structures and complete redevelopment of the site, those constraints no longer 
exist. In this case, the lot will be cleared of the existing development, so that new development 
must be addressed as if the lot were an undeveloped grandfathered lot in the Critical Area Buffer. 

The existing structures that will be removed do not represent a pre-approved or grandfathered 
right to place new development in the non-conforming location of former structures. For this 

reason, we recommend that in order to meet the variance standards the proposal should be 
modified. Unless the new development plan minimizes impacts, the variance standards are not 

met. 
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The structures placed on the site must be moved as far as practicable from the wetlands and 

waterway in order to minimize impacts of development on the resource. In light of the Buffer 
regulations, and the adverse environmental impacts of placing structures within the Critical Area 
Buffer, the large detached garage and shed, extensive driveway and paving are excessive and 

should be removed from the Buffer. It appears that there is an approximately 2,700 square foot 
area on the site outside of the Buffer. The applicant has proposed structures and impervious 
surface in the Buffer with a pool in the non-Buffer area. A plan meeting the variance standards 

would propose the house, garage, storage and majority of paving located in the non-Buffer area 

on the site, and the pool and excess parking/drive eliminated from the plan. In addition, 

mitigation in the form of Buffer plantings must be provided at a ratio of 3:1 for the area of 

disturbance in the Buffer. 

The General Assembly defined “unwarranted hardship” to mean that the applicant must prove 

that, without the requested variance, reasonable and significant use of the entire parcel or lot 
would be denied. Based on the information submitted, we do not believe that the County has 
evidence on which to base a favorable finding on this factor for the proposed plan, as the 

applicant is able to reasonably use the property for residential purposes without the garage, shed, 

excess paving and driveway in the Buffer. For a complete redevelopment of a site, this office 
would not support a similar variance request to develop in the Buffer where evidence has not 

been provided to show that it is necessary in order to establish reasonable use. The applicant has 

the burden of proof and the burden of persuasion to overcome the presumption that the requested 

variance does not conform to the Critical Area Law. We do not believe the applicant has 
overcome this burden. 

Additional development in the Buffer prevents establishment of a vegetated Buffer in that area 
and such vegetation would provide benefits to fish, wildlife, and plant habitat. The County law 
recognizes that a naturally vegetated fully functioning 100-foot Buffer is vital to the water 
quality of the Chesapeake Bay and its Criteria are intended to assure that the integrity of the 
Buffer is not compromised by the individual and cumulative impacts of development within the 

County. This proposal not only further reduces the functions provided by the Buffer on this site, 

but would contribute to the individual and cumulative impacts of development on the Bay. The 

County should require a revised development plan as described in this letter if the variance is to 
be approved. 

Thank you for the opportunity to provide comments regarding this variance request. Please 
include this letter within the file and submit it as a part of the record for this variance. In 
addition, please notify the Commission in writing of the decision made in this case. If you have 

any questions, please call me at 410-260-3479. 

Sincerely, 

Marshall Johnson 
Natural Resource Planner 

cc: SM 292-08 
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December 30, 2008 

Ms. Yvonne Chaillet 
St. Mary’s County Government 
Department of Land Use and Growth Management 
P O Box 653 
Leonardtown, Maryland 20650 

Re: Errington Variance Request; 07-2857 
45112 Lighthouse Road 

Dear Ms. Chaillet: 

St. Mary’s County 
Land Use & Growth Management 

Thank you for providing the revised plan and information on the above referenced variance 

request. The subject site is a 0.611 acre lot located within the Intensely Developed Area (IDA) 
designation of the Chesapeake Bay Critical Area. The site is a grandfathered lot currently 
developed with a single family dwelling and associated accessory structures. As stated in the 

previous letter, provided the lot is properly grandfathered this office does not oppose a variance 
to redevelop the site. However the variance granted should be the minimum necessary and 

impacts should be mitigated. We have the following comments: 

1. The applicant is required to comply with the 10% pollutant reduction rule regardless of 
whether a variance is necessary. The reduction in impervious surface is only one method 

to meet the 10% requirements and is not an offset to providing mitigation for Buffer 

impacts. 

2. Mitigation for impacts to the Buffer should be based on the area of the disturbance to the 
Buffer, not just the removal of four trees. Therefore mitigation should be 21,327 square 

feet. In order to meet this requirement as much as possible on site, the applicant would 
need to plant the wetlands with native vegetation regardless. 

3. The size of the proposal may be reduced and the applicant may reasonably use the 
property for residential purposes without excess paving, a pool or large detached garage. 

TTY for the Deaf 
Annapolis: (410) 974-2609 D.C. Metro: (301) 586-0450 



Letter to Yvonne Chaillet 
December 30, 2008 
Page 2 of 2 

Thank you for the opportunity to provide comments regarding this variance request. Please 

include this letter within the file and submit it as a part of the record for this variance. In 
addition, please notify the Commission in writing of the decision made in this case. If you have 
any questions, please call me at 410-260-3479. 

Sincerely, 

Marshall Johnson 

Natural Resource Planner 

cc: SM 292-08 



PETITION OF 

MARGARET MORALE 

CRITICAL AREA COMMISSION for the 

Chesapeake and Atlantic Coastal Byways 

1801 West Street, Suite 100 

Annapolis, Maryland 21401 

IN THE 

CIRCUIT COURT 

FOR 

ST. MARY’S COUNTY 

FOR JUDICIAL REVIEW OF: MARYLAND 

THE DECISION OF THE ST. MARY’S 

COUNTY BOARD OF APPEALS 
P.O. Box 653 
Leonardtown, Maryland 20650 

CASE NO. 18-C-09-001429 

IN THE CASE OF 

ROBIN P. AND JEFFERY L. ERRINGTON * 

Variance to Critical Area Buffer 
No. VAAP #07-2857 * 

ERRINGTON ANSWERING MEMORANDUM 

Robin B. Emngton and Jeffrey L. Errington (the “Erringtons”) own the property located 

at 45112 Lighthouse Road, Pine Point, Maryland 20674 (the “Property”). The Erringtons, after a 

hearing before the St. Mary’s County Board of Appeals (the “Board”), received a variance to 

redevelop the Property. The Critical Area Commission for the Chesapeake and Atlantic Costal 

Bays (the “Critical Area Commission” or the “Commission”) has appealed the Board’s variance 

approval. 

I. INTRODUCTION 

The Erringtons’ Property is almost entirely contained within the Critical Area Buffer. At 

the time the Erringtons purchased the Property, it had substantial lot coverage consisting of a 

house, garage, sheds and other accessory structures. Initially it was the Erringtons’ plan to 

renovate the existing house on the Property. However, due to the poor condition of the 



underlying structure it was determined that the house could not be properly rehabbed. As such, 

the Erringtons began the process of seeking a variance to construct a new home on the Property. 

For over two years, the Erringtons worked with the St. Mary's County Department of 

Land Use and Growth Management (“LUGM”) attempting to develop a plan that would meet the 

needs of their family, satisfy zoning variance requirements, provide enhanced environmental 

features and be approvable by the Board. The Erringtons’ final redevelopment plan submitted to 

the Board proposed to substantially reduce the lot coverage (sometimes referred to as impervious 

area) that exists on the Property and was specifically designed to improve the environmental 

impact of the Property as it is currently developed. 

On August 13, 2009, the Board held a hearing on the Erringtons’ request for a variance. 

Four witnesses testified at the hearing, two testified in favor of granting the variance and two 

testified in opposition. A substantial number of documents, including the proposed 

redevelopment plan and area photographs, were also admitted into evidence. After considering 

all the evidence, the Board requested and the Erringtons agreed to realign some elements of the 

proposal further reducing lot coverage and then the Board voted to grant the Erringtons a 

variance to redevelop their property consistent with the plan submitted and the required 

additional reduction in lot coverage. 

The Commission appeals this variance, claiming that the Board’s decision cannot be 

maintained for lack of evidence. However, a review of the record clearly establishes that there 

was more than sufficient evidence for the Board, in the exercise of its discretion, to find that the 

required factors for a variance had been satisfied. Accordingly, on appeal, the Board’s decision 

must be sustained. 
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II. QUESTIONS PRESENTED 

1. Was there substantial evidence to support the Board’s finding that the variance 

standards of § 24.4 of the St. Mary’s County Zoning Ordinance were met? 

2. Did the Erringtons meet their burden of proof and persuasion? 

HI. STANDARD for granting a v ariance 

Local jurisdictions, not the Commission, “have primary responsibility for developing and 

implementing [that jurisdiction’s Critical Area] Program.” § 8-1808(a), Natural Resources 

Article. The Commission’s role is to review and approve the local jurisdiction’s Critical Area 

Program; not to administer or implement it. Id. In developing its Program, a local jurisdiction, 

“[w]ith the approval of the Commission,... may establish procedures for the granting of an 

administrative variance.” § 8-1808(c)(ii), Natural Resources Article. The Commission has 

approved both St. Mary’s County’s Critical Area Program and its procedures for granting 

variances. As such, St. Mary’s County’s ordinance for granting variances through its Board of 

Appeals controls this matter. 

Section 24.4 of the St. Mary’s County Comprehensive Zoning Ordinance (the “Zoning 

Ordinance”) sets forth the standards for granting variances under the County’s Critical Area 

Program. Section 24.4 provides: 

The provisions of the Critical Area Program as implemented in 

Chapter 41, Critical Area Overlay Districts, and Chapter 71, 

Resource Protection Standards, may be varied when, owing to 
special features of the site or circumstances, the literal enforcement 

of those provisions would result in unwarranted hardship on the 

landowner. 

1. Standards. The General Standards for Granting Variances 
set forth in Section 24.3 do not apply to Critical Area variances. 

Before a Critical Area variance may be granted, the Board of 
Appeals must find the following: 

a. That special conditions or circumstances exist that 

are peculiar to the land or structure involved and that strict 
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enforcement of the Critical Area provisions of this 

Ordinance would result in unwarranted hardship; and 

b. That strict interpretation of the Critical Area 
provisions of this Ordinance will deprive the applicant of 

rights commonly enjoyed by other properties in similar 

areas within the Critical Area of St. Mary’s County; and 

c. The granting of a variance will not confer upon an 

applicant any special privilege that would be denied by the 

Critical Area provisions of this Ordinance to other lands or 

structures within the Critical Area of St. Mary’s County; 

and 

d. The variance request is not based upon conditions 
or circumstances that are the result of actions by the 
applicant; and 

e. The granting of a variance will not adversely affect 
water quality or adversely impact fish, wildlife, or plant 
habitat within the Critical Area, and that the granting of the 
variance will be in harmony with the general spirit and 

intent of the Critical Area Program; and 

f. The variance is the minimum necessary to achieve a 
reasonable use of land or structures. 

2. Conditions on Variances. The Board of Appeals shall 
impose on the use or development of property that is granted a 
variance conditions it finds reasonable or necessary to assure that 
the spirit and intent of the Critical Area Program is maintained, 
including but not limited to: 

a. Location of new or expanded structures or other 

impervious surfaces the greatest practicable distance from 
mean high water, tidal wetlands, tributary streams, nontidal 

wetlands, or steep slopes. 

b. Mitigation of adverse impacts resulting from the 

granting of a variance, including: 

(1) Vegetative plantings to offset proposed 
disturbance on the site at no less than a three-to-one 
basis or as recommended by the Department of 
Planning and Zoning. 
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(2) Reforestation on the site to offset proposed 

disturbance of forest or developed woodland. 

(3) Implementation of mitigation measures for 

Habitat Protection Areas that are recommended by 

the Department of Planning and Zoning.1 

IV. STATEMENT OF THE FACTS 

A. The Property And The Proposed Development Plan 

The Property is located at 45112 Lighthouse Road, Piney Point, Maryland “between 

Piney Point Creek to the north and the Potomac River to the south.” (Hearing Transcript 

hereinafter “T.” 6). The Property is 25,543 square feet or 0.59 acres in size. Id. at 20. “The 

[Property is zoned Residential, Low-Density with an Intensely Developed Area Overlay.” Id. at 

6. “The [Property is entirely constrained by the Critical Area Buffer except for a very small 

portion” of the lot. Id.\ see also Exhibit 3, Attachment 6 (plat showing Critical Area Buffer 

constraints). “The Property is a grandfathered lot because it was recorded prior to the adoption 

of the Maryland Critical Area regulations in December 1985, and is therefore eligible to seek a 

variance.” (Exhibit 3, p. 2). “The Property is served by a shared private well and public sewer.” 

Id. The Property is currently developed with an existing house and accessory structures. (T. 

7). 

The Erringtons have a large family with four children and a large extended family. Id. at 

62. Mr. Errington has been a builder in St. Mary’s County for almost 35 years and, as such, is 

well aware of the Critical Area law. Id. at 32. The Erringtons purchased the Property to be their 

family home. Id. at 62. The Property currently has lot coverage of “9,621 feet or 37.6 percent of 

the Property” which consists of “a house with a porch, sidewalks, driveway, shed, patio, and a 

detached garage.” Id. at 7. The house on the Property is in poor condition. Id. at 59. When the 

1 Some of St. Mary’s County’s criteria exceed the Critical Area Program but the Commission does not contest Board 
findings in this regard. 
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Erringtons bought the Property it was their intention to rehab the existing house. Id. However, 

after spending months attempting to make the house safe and livable it was determined that due 

to structural damage the existing house could not adequately be reconditioned. Id. As such, the 

Erringtons began the process of seeking approval to replace the existing home with a new home. 

Since the Property is almost entirely within and thus constrained by the Critical Area 

Buffer, the Erringtons required a variance to redevelop their Property. Id. at 6. The Erringtons 

applied for this variance (the “Variance”) to replace the existing house on September 6, 2007. 

(Exhibit 3, p. 5). The Erringtons spent years working with LUGM on a redevelopment plan that 

met family needs and minimized the impact on the Critical Area Buffer. Id. Ultimately the 

Erringtons proposed to remove all of the existing 9,621 square feet of lot coverage on their 

Property and redevelop it with 7,257 square feet of lot coverage, consisting of a two-story house 

with a footprint of 2,484 square feet, a detached garage with a footprint of 1,280 square feet2, 

3,189 square feet of driveway, walkways and parking area and a 256 square foot shed. (T. 7-8). 

Of this amount 6,149 square feet would be in the Buffer and 1,108 square feet would be in the 

small area on their Property that is outside of the Buffer. Id. at 21. Overall the lot coverage on 

the Property would be decreased by a total of 2,364 square feet, consisting of a 1,874 square foot 

reduction in the Critical Area Buffer and a 490 square foot reduction outside of the Buffer. Id. 

In sum, the total lot coverage would be decreased by 25% with coverage in the Critical Area 

Buffer being reduced by more than 23%. Id. Further, under the Variance all lot coverage would 

be moved at least 110 feet away from the Piney Point Creek as compared to current lot coverage 

from existing structures which currently is, at points, less than 10 feet from the Creek. Id. at 21- 

2 The Erringtons require a garage of this size to store the equipment that Mr. Errington uses in his business from 
exposure to the elements. (T. 84) A smaller size garage could not accommodate the equipment. 
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22; see also Exhibit 3, Attachments 5--Aerial Picture of the Property--and 6—Plat of proposed 

redevelopment. 

In addition to substantially decreasing the lot coverage, especially in the Buffer, the 

Erringtons Variance proposal also provided considerable new vegetative areas to improve run off 

impacts on the surrounding environment. Most notably, at a significant expense, the Erringtons 

proposed to remove 2,197 square feet of gravel on the Property and redevelop that area with 

marsh vegetation to recreate a marsh that had been lawfully filled by a prior owner of the 

Property. (T. 10, 22, 29,72); (Exhibit 3, Attachment 6). The Erringtons also proposed to create 

a vegetated filter strip and to use dewatering basins to improve storm water management. (T. 

10,17). The Metropolitan Commission, the Soil Conservation District and the Health 

Department all approved the site plan. (Exhibit 3 p. 4). 

B. The Board Of Appeals Hearing 

The Board’s hearing to consider the Variance request was held on August 13, 2009. Four 

witnesses presented documentary evidence and testimony to the Board. Yvonne Chaillet, the 

Zoning Administrator for LUGM, and Mary Owens, the Commission’s Education and 

Conservation Coordinator, testified against granting the Variance. While, William B. Higgs, a 

professional land surveyor, and Mr. Errington presented the redevelopment plan and testified in 

favor of the necessary Variance. 

1. Ms. Chaillet’s Testimony 

Ms. Chaillet began her testimony by describing the property and the proposed 

development plan. Id. at 4-11. Ms. Chaillet then expressed her opinion that the Variance should 

not be granted Id. at 11. In support of her opinion she discussed three other properties, (1) the 

Ferat-Clevis property; (2) the Finacom property and (3) the Banken property. Id. at 12-14. All 

of these properties are located near the Erringtons’ Property, and she believed that all three 
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propenies are similarly constrained by the Critical Area Buffer and had been recently granted 

variances. Id. According to Ms. Chaillet, the Ferat-Clevis property is the property most like the 

Erringtons’ Property. Id. at 12. The owners of this property had existing lot coverage totaling 

just under 4,000 feet, with over 2,500 feet of this coverage located in the Critical Area Buffer. 

Id. at 12-13. The owners received a variance to remove all of the lot coverage and replace it 

with over 4,000 feet of new lot coverage. Id. Of this new lot coverage approximately 2,300 was 

granted in the Critical Area Buffer which amounted to a reduction of approximately 350 feet of 

coverage in the Buffer. Id. at 13. 

Ms. Chaillet testified that the Finacom property had existing lot coverage under 5,000 

square feet. Id. She stated the owners received variance approval to remove a shed and add 

walkways, a carport and a couple of covered decks. Id. Last, Ms. Chaillet indicated that the 

owners of the Banken property were granted a variance to construct a detached garage providing 

new lot coverage of 1,096 square feet. The total lot coverage on this lot was approximately 

4,600 feet. Id. 

Having discussed other variances granted, Ms. Chaillet expressed a belief that the denial 

of the Variance would not deny the Erringtons “rights commonly enjoyed by other property 

owners in similar areas.” Id. at 14. Ms. Chaillet concluded that, except for § 24.4(1 )(d), the 

Erringtons’ Variance request did “not meet the standards for granting a variance in the Critical 

Area.” Id. at 17. 

2. Mr. Higgs'1 Testimony 

Mr. Higgs next testified on behalf of the applicant. Id. at 20. Mr. Higgs described the 

Property as it now exists and explained the Erringtons redevelopment plan and the justification 

for the required Variance under the Zoning Ordinance. Id. at 20-23. Mr. Higgs, also, submitted 

to the Board a document specifically addressing each one of the § 24.4 standards for granting a 

8 



variance and explaining how the Erringtons’ Variance request satisfied each one of these factors. 

Id. at 25; (Exhibit 4). Mr. Higgs then provided testimony as to why the Emngtons had satisfied 

the § 24.4 standards. First, Mr. Higgs addressed whether there was an unwarranted hardship. Id 

at 25. Mr. Higgs stated that an unwarranted hardship existed because without the Variance Mr. 

Errington would be unable to reasonably rebuild his house and have a place to run his business 

out of his home, and not allowing the Variance to provide for the garage and have space for this 

needed and lawful business use, as allowed to other property owners in the Critical Area, would 

be a further undue hardship. He also stated that other IDA lots were allowed greater lot coverage 

than the Erringtons were requesting. Id. at 25-27. Further, Mr. Higgs testified that the 

Erringtons’ proposed use for a family residence and for Mr. Errington’s lawful business were 

reasonable uses of the Property. 

Mr. Higgs stated that “[a] strict interpretation of the critical areas provision would 

deprive the [Erringtons] of rights commonly enjoyed by other properties in the IDA with the 

need for a home occupation.” Id. at 27. Mr. Higgs explained that, of his own knowledge, there 

have been many instances where other properties in the Critical Area with Buffer constraints 

were granted variances to build structures for home occupations. Id. at 26; (Exhibit 4). Mr. 

Higgs also testified “[t]he granting of a Variance will not confer upon the [Erringtons] any 

special privileges that would be denied...to other lands or structures within the critical areas of 

St. Mary’s County.” Id. Although not raised as an issue in this appeal, Mr. Higgs made clear 

that the “variance request [was] not based upon conditions or circumstances that are the result of 

the” Erringtons’ actions. Id. at 28. 

Mr. Higgs stated that the “granting of a variance will not affect the water quality or 

adversely impact fish, wildlife or plant habitat within the critical areas, and that the granting of a 

variance will be in harmony and the general spirit and intent of the critical areas.” Id. at 28. In 
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support of this statement, Mr. Higgs pointed to the Erringtons’ plan to recreate marsh habitat, 

add additional plantings throughout the Property, develop a vegetative storm water filter strip 

and use rain barrels. Id. at 29. Mr. Higg concluded the Variance “will not impact the fish and 

wildlife and will improve the plant habitat.” Id. 

Next, Mr. Higgs testified that “the variance is the minimum necessary to achieve a 

reasonable use of the land or structures” to support the Erringtons’ home and home business 

uses. Id. Mr. Higgs stated the proposed lot coverage “is the minimum necessary to construct a 

single-family home...to sustain...[the Erringtons’] family” and Mr. Errington’s business. Id. 

Mr. Higg’s exhibit supported the fact that the Variance was “the minimum necessary to construct 

a single family home, turning areas and garage to sustain his business and family.” (Exhibit 4, p. 

2). 

3. Mr. Errington’s Testimony 

Mr. Errington’s testimony expanded upon the evidence provided by Mr. Higgs. Mr. 

Errington explained how he worked with Greg Kolarik, an employee of the Maryland 

Department of the Environment’s Water Compliance Division, to develop water quality 

improvements for the Property. (T. 32). Mr. Errington also explained that the plan submitted to 

the Board was “a conglomerate” of the efforts of the Erringtons and the staff of LUGM. Id. at 

33. 

Mr. Errington is familiar with the neighborhood and testified that the Variance he is 

seeking “is not out of character” with the surrounding development. Id. at 34. Mr. Errington 

also stated that the Variance would substantially reduce existing lot coverage, improve existing 

conditions and was a “great thing” for the environment. Id. Mr. Errington explained that his 

redevelopment would advance water quality so that the Property as redeveloped under the 

Variance would “be an asset to th[e] creek, [and] not a hindrance.” Id. at 34-35. Mr. Errington’s 
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testimony that the Variance would be a benefit to the environment was supported by the affidavit 

of Mr. Kolarik, in which Mr. Kolarik stated: 

From my review of final submittal and from my own knowledge of 

the site, I see that Mr. Errington has put a lot of thought into this 

project. Over one third of the [Pjroperty will be restored to a 

“Natural State.” This will do a tremendous amount of good for 

water quality issues on Piney Point Creek. 1 also see on his final 

submittal that his overall “impervious footprint” has been reduced 

from the original house and associated buildings on the [Pjroperty. 

This will also help with reducing the development footprint in the 
Critical Area. In short, I believe that the improvements Mr. 
Errington intends to make will help his family, his neighborhood, 

and the environment of Saint Mary’s County. 

(Exhibit 5). 

Mr. Errington provided further testimony, which is discussed below, in response to the 

Board’s questions during its deliberations. 

4. Ms. Owens’ Testimony 

Ms. Owens was the last witness to testify. (T 36) Ms. Owens stated that she reviewed 

the Variance request, LUGM’s file and visited the Property. Id at 38. Ms. Owens introduced 

her letter of August 3, 2009, in which she recommended that the Variance be denied. Id. at 41. 

Ms. Owens, without pointing to any authority, precedent, rule or guideline, testified that, in a 

situation such as the one here, where the land owner plans to remove all of the existing lot 

coverage the Commission gives no credit or consideration to the existing lot uses and coverage. 

Id. at 42. The fact that the Erringtons proposed to reduce the Critical Area Buffer coverage on 

the Property by almost 2,000 square feet was not addressed by Ms. Owens in recommending that 

the Variance be denied. Id. at 42. 

In addressing the structures proposed for the Property Ms Owens acknowledged that 

house size is not a consideration in making her vanance recommendations and the Commission 

generally does not comment in regard to the house size requested. Id. at 43 However, Ms. 
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Owens did express objection to the Erringtons' proposed accessory structures, especially a 1,280 

square foot garage and a 980 square foot deck. Id Ms. Owens opposition conflicted with 

Ms. Chaillet’s testimony which established that the nearby Banken property, without 

Commission objection, had been granted a variance to construct a detached garage with 

comparable square footage of 1,096 square feet. Id at 13. Ms. Chaillet also confirmed that 

decks, under the Critical Area laws no longer even “count towards lot coverage.”3 Id. at 8. 

Ms. Owens provided her opinion on the ‘reasonableness standard.’ Id. at 44. Without 

referring to any rule, policy or prior decision she opined that reasonableness is based on the 

“whole concept of what it takes to have a dwelling and what would go along with having the 

dwelling.” Id. She concluded by commenting on her views of unwarranted hardship and the 

effect of the proposed development on the environment. Id. at 47-53. 

Board Member Edmonds questioned Ms. Owens about the benefits the Variance would 

provide by reducing the lot coverage by 1,874 feet. Id. at 54. Ms. Owens responded that she felt 

even a smaller amount of lot coverage than proposed would be “reasonable.” Id. at 55. 

Chairman Miedzinski then asked Ms. Owens if she did not believe the Variance plan to 

redevelop the marsh land would be a desirable goal. Id. Ms. Owens conceded that the marsh 

replanting “would be [a] great” environmental improvement, but thought it might be difficult to 

accomplish. Id. at 55-56. 

5. The Board’s Decision 

After Ms. Owens’ testimony, the Board began its discussion of the Variance. Id. at 56. 

Chairman Miedzinski stated: “to me, this all comes down to a matter of—I really believe he can 

build a house there. It’s just a matter of how much lot coverage [Mr. Errington] has and [the 

’ § 8-1802(17)(in)(4) provides that “‘Lot coverage' does not include... [a] deck with gaps to allow water to pass 
feely.” which is the type of deck which would be placed on the Property. 



Commission’s] concern is it’s too much and [Mr. Errington] would like to have more.” Id. at 56. 

Chairman Miedzinski then questioned both Mr. Errington and Ms. Owens Id. The Chairman 

asked Mr. Errington if there was more he could do to reduce the lot coverage and asked Ms. 

Owens what else Mr. Errington could do to gain Commission support. Id. Ms. Owens 

responded that the Commission would like to see a “formalized stormwater practice,” a planting 

plan and a reduction in the size of the deck, the garage and paving. Id at 57-58. 

Mr. Errington then indicated the additional measures he thought he could take to further 

reduce impacts. Mr. Errington explained that it was originally his plan to rehab the existing 

house, but due to structural damage that plan became unworkable and he needed the Variance to 

build a livable home. Id. at 59. Mr. Errington emphasized the reductions the Variance would 

make in the existing lot coverage and how he and Ms. Errington “worked...diligently” with 

LUGM to develop a workable plan. Id. at 60. Mr. Errington stated Mr. Kolarik, from the 

Maryland Department of the Environment will work with the Erringtons to recreate the marsh 

land on their property and prepare a plan for additional vegetative planting. Id. at 60-61. Mr. 

Errington declared that other properties in the Critical Area Buffer, including the properties cited 

by the Commission, had been granted variances comparable to what the Erringtons were seeking. 

Id. at 61. Mr. Errington also emphasized that their proposed redevelopment would move all 

existing lot coverage outside of the 100-foot Buffer, greatly furthering environmental goals of 

moving impervious surfaces out of the Buffer to benefit adjacent water quality. Id. at 62. Mr. 

Errington concluded by explaining that the plan that was proposed was not his attempt to get the 

most out of his property but rather was a combination of work between LUGM and the 

Erringtons to come up with “the best possible answer to this lot.” Id. at 63. 

Another Board Member then asked Ms. Owens where she came up with her 

recommended lot coverage amount of 5,500 square feet. Id. at 66. Ms. Owens stated it was a 
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combination of the amount of land outside of the Critical Area Buffer and then the addition of 

2,500 feet in the Buffer. Id. A Board Member then asked if there were guidelines behind her 

recommendation to which she responded there were no guidelines. Id. A Board Member 

questioned Ms. Owens as to what changes she wanted to the Variance. She replied, a Buffer 

impact of 2,500 square feet with a “reduction in the] size of the garage” and the deck. Ms. 

Owens stated that “I certainly know and understand and appreciate the efforts that [Mr. 

Errington] made so far to this. I just don’t think we’ve gone quite far enough.” Id. at 68. 

The Board then asked what would happen if the Erringtons’ request was denied and it 

was informed that unless the Variance request was reduced drastically the Erringtons would have 

to wait two years to make another variance request. Id. at 68-69. The Board recognizing how 

much the Erringtons had compromised and the time they devoted to the Variance process, sought 

to provide the Erringtons a conclusion. Id. at 69-72. Mr. Edmonds felt that the Erringtons 

should come up with an offer to reduce the size of the proposed plan. Id. at 77-78. Mr. Guy had 

similar thoughts to Mr. Edmonds, stating: 

Well, I think [Mr. Errington]’s done a lot of reduction already on 
the proposal. I don’t know. He’s restoring a lot of the wetlands 
that have been encroached upon for years, and 1 would like to see a 
further reduction in the coverage of some of the building or the 
deck turned around to move the garage...[o]ut of the buffer zone. 
Other than that, this plan is—from what I can see, he’s actually 
doing us good. 

Id. at 78. Chainnan Miedzinski agreed with Mr. Guy stating that “[Mr. Enington’s] done a lot.” 

Mr. Guy stated that “if [Mr. Errington] follows through with this plan, 1 think he’s doing a lot of 

good to the environment that most people would probably never.” Id. Chairman Miedzinski 

stated that he did not remember “anyone else going through that much work.” That being said 

the Chairman still wanted to see more from Mr Errington. Id. at 79. 
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The county attorney then advised the Board that it had authority to attach conditions to 

the grant of a variance and could grant less than what was requested in the Variance application. 

Id. at 79-80.4 The Board analyzed the plans and suggested proposals for further reducing the 

coverage of the proposed development. Id. at 82. Ms. Owens suggested that the Board provide 

Mr. Errington with a cap of the square footage coverage that he could have in the Buffer. Id. at 

82-83. Mr. Errington then offered to reduce the lot coverage by moving the garage, turning and 

reducing the size of the deck and reducing the parking. Id. at 86. The Board continued to 

discuss possible reductions in lot coverage. Id. at 82-92. Ms. Owens insisted that as stated in her 

letter. Buffer coverage of 2,500 square feet was proper and that the Board should give the 

Erringtons a “reasonable” number to work with. Id. at 92. Mr. Errington then agreed to reduce 

the proposed plan by 500 feet. Id. at 93. 

The Board then decided to vote on whether to grant the Variance with a 500 square foot 

reduction in the lot coverage. Id. at 97-102. The Board walked through each of the variance 

factors and determined that the Erringtons had satisfied those factors. Id. at 108-114. The Board 

voted 5 to 1 to approve the Erringtons’ Variance application. A written order addressing all of 

the variance factors was then issued by the Board. 

V. ARGUMENT 

Section 24.4 of the Zoning Ordinance controls the granting of variances in the Critical 

Area. In order for the Board to grant a variance the Board must find that the six standards from § 

24.4(1) of the Zoning Ordinance are met. Here, as set forth above, the Board had before it 

substantial evidence that these factors had been met by the Erringtons and, as such, properly 

granted the Erringtons’ Variance. The Board was presented with plans, aerial photos, written 

4 The Commission agreed that it was within the Board’s authority to reduce the amount of the Variance, hi. at 89. 
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documents and testimony for their consideration in determining whether the standards for the 

Variance had been satisfied. 

Nevertheless the Critical Area Commission challenges the Board’s decision, claiming 

that there was “no evidence” upon which the Board could have granted the Variance and that, as 

such, the Erringtons failed to meet their burden. (Commission Memorandum p. 24). Certainly it 

is obvious that there was more than enough evidence in the record to support the Board’s 

determination to grant the Variance. Rather, what the Commission is really arguing is that the 

Board erred by not giving greater weight to the evidence it presented and its contention that the 

Variance should not be granted, except upon terms advocated by the Commission. As explained 

below, the decision was not the Commission’s to make, but was committed to the Board's 

discretion, requiring only that there be substantial evidence to support its determination. In 

effect, the question presented to this Court on appeal is whether there was any evidence of 

substance to support the Board’s decision. 

A. Standard To Be Applied In Reviewing Board Of Appeals Decision 

“Judicial review of an administrative decision[, such as the one here,] is narrow.” Relay 

Improvement Assoc, v. Sycamore Realty Co., Inc., 105 Md. App. 701, 713 (1996). Becker v. 

Anne Arundel County, 174 Md. App. 114 (2007), the primary case relied on by the Critical Area 

Commission in its brief, holds: 

Administrative agency decisions are not set aside unless the 
decision is arbitrary, illegal or capricious. In determining whether 
a decision is arbitrary, illegal or capricious, a reviewing court must 
decide whether the question before the agency was fairly 
debatable. An issue is fairly debatable if reasonable minds could 
have reached a different conclusion on the evidence and if the 

conclusion is supported by substantial evidence in the record. In 

regards to findings of fact, the court cannot substitute its judgment 
for that of the agency and must accept the agency’s conclusions if 

they are based on substantial evidence and if reasoning minds 

could reach the same conclusion based on the record; when 
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reviewing findings of law, however, no such deference is given the 

agency’s conclusions. 

Id. at 137-38 (internal quotes omitted). “The fairly ‘debatable test’ is analogous to the ‘clearly 

erroneous’ standard commonly applied under Rule 8-131(c).’’ Id. at 138 (citing Howard County 

v. Dorsey, 45 Md. App. 692 at 701 (1980). As for ‘substantial evidence,’ it means “more than a 

scintilla of evidence, such that a reasonable person could come to more than one conclusion.” 

Relay Improvement Assoc., 105 Md. App. at 714 (internal quotes omitted). 

In reviewing Board of Appeals decisions in regard to zoning ordinances, such as the 

situation here, a court “give[s] considerable weight to the Board’s interpretation and application 

of [the] ordinance, because of that administrative agency’s expertise in administering it.” 

Chesley v. City of Annapolis, 176 Md. App. 413, 431 (2007). 

In this case, the Commission, contrary to established law, is asking this Court to 

disregard the Board’s expertise, discretionary authority and fact-finding and substitute the 

Commission’s views as expressed by Ms. Owens. Further, the Commission is attempting to turn 

purely fact questions, i.e. whether there was substantial evidence for the Board to find that the § 

24.4(1) variance standards had been met, into legal questions. Stated most starkly this Court 

may not overturn the Board decision unless there was not a “scintilla” of evidence supporting the 

Board’s exercise of discretion in the granting of the Variance. 

B. The Board Applied The Proper Presumption And The Erringtons Met Their 

Legal Burden  

The Commission claims that the Erringtons failed to carry their “burdens of proof and 

persuasion on all of the statutory variance standards” and that the Board failed to apply the 

proper presumption. (Commission Memorandum pp. 24, 27). The burden and the presumption 

the Commission relies on can be found in § 8-1808 of the Natural Resources Article. Id. at 6. 

Section 8-1808(d)(2)(ii) of the Natural Resources Article provides: 
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In considering an application for a variance, a local jurisdiction 

shall presume that the specific development activity in the critical 

area that is subject to the application and for which a variance is 

required does not conform with the general purpose and intent of 

this subtitle, regulations adopted under this subtitle, and the 

requirements of the local jurisdictions Program. 

Section 8-1808(d)(3)(i) then provides that “[a]n applicant has the burden of proof and the burden 

of persuasion to overcome the presumption established under paragraph (2)(ii) of this 

subsection.” However, there is nothing remarkable about the allocation of the burden of proof 

or persuasion under this section, it is simply a recitation of the fact that the initial rebuttable 

burden is on the applicant to present evidence on the elements necessary for the grant of a 

variance. Chesley, 176 Md. App. 427-28. As set forth above and further addressed below there 

was more than substantial evidence presented by the Erringtons for the Board to find they had 

met these stated burdens 

Nevertheless, the Commission maintains that the Board erred by (1) ignoring this 

presumption and (2) failing to make a written finding.5 (Commission Memorandum 24). The 

Commission does not present any evidence that the Board ignored the presumption. In fact, the 

letter Ms. Owens gave to the Board specifically discussed the presumption and told the Board 

that they had to consider the presumption and the letter. (T. 89); (Exhibit 3, Attachment 2). The 

Board did not ignore the presumption, rather the Board determined that the Erringtons had 

overcome the presumption. 

The general “purpose” of the Critical Area Program is to foster “more sensitive 

development activity for certain shoreline areas so at to minimize damage to water quality and 

natural habitats.” §8-1801(b)(1), Natural Resource Article. Here there is no question that the 

’Section 8-1808(d)(3)(ii)( 1) provides that “[b]ased on competent and substantial evidence, a local jurisdiction shall 
make written findings as to whether the applicant has overcome the presumption established under paragraph (2)(ii) 
of this subsection." 

18 



Board found ample evidence in this case that the Erringtons redevelopment plans conformed 

with the general purpose of the Critical Area Program. Both, Ms. Chaillet and Ms. Owens 

testified that impervious surfaces have a negative impact on the environment. (T. 15-16, 56). 

The Variance would reduce the impervious surfaces on the Property by 2,864 square feet or 

approximately 30% with the majority of this reduction—at least 1,874 square feet—in the 

Critical Area Buffer. Id. at 21; (Board’s Order). Furthermore, the Erringtons proposed to 

recreate a marsh that had once been on the Property and provide a significant amount of new 

vegetative plantings. (Exhibit 3, Attachment 6). Clearly the large reduction of impervious 

surface in and around the Critical Area Buffer, the restoration of the marsh and the other 

plantings are in evidence and properly support the Board’s decision. See Exhibit 5 (noting the 

Variance “will do a tremendous amount of good for water quality issues on Piney Point Creek.”). 

The Erringtons are not only minimizing damage to water quality and natural habitats, but the 

Variance will actually improve water quality and habitats. Id. 

The Commission, however, avoids this undeniable evidence of reduction in lot coverage 

and the improvement it will have for the surrounding environment. The Commission’s 

Memorandum ignores the fact that the Erringtons Variance will reduce existing lot coverage, the 

central objective of the Buffer regulation, by over 2,000 square feet. Fortunately the Board 

recognized the obvious positive impact that the grant of the Variance would have on the 

environment. Specifically, Mr. Guy and Chairman Miedzinski had the following interaction: 

Mr. Guy: Well, I think [Mr. Errington has] done a lot of reduction 

already on the proposals. I don’t know. He’s restoring a lot of the 
wetlands that have been encroached upon for years, and I would 
like to see a further reduction in the coverage of some of the 
building or the deck turned around to move the garage further 

into— 

Chairman Miedzinski: Out of the buffer? 
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Mr. Guy: Out of the buffer zone. Other than that, this plan is - 

from what I can see, actually doing us good. 

Chairman Miedzinski: I agree, I agree. He’s done a lot. 

Mr. Guy: If he follows through with this plan, I think he’s doing 

a lot of good to the environment that most people would 

probably never (inaudible) 

Chairman Miedzinski: 1 don’t remember anyone else going 

through that much work. 

(T. 78) (emphasis added). The Board had clear and certain evidence of the positive benefit of the 

Variance on the environment and determined that the granting of the Variance would have a 

beneficial impact on the surrounding water and wildlife habitat. There was no error in the 

Board’s application of the presumption. 

Furthermore, despite the Commission’s claims to the contrary, the Board did make a 

written finding that the presumption had been overcome. In its Order, the Board held: 

The applicants’ adherence to a planting agreement, marsh 
restoration, measures to improve water quality (including a 
dewatering basin and a rooftop disconnect) satisfying the ‘10 
percent rule,’ and removal of the gravel in the rear of the 
Property will improve the water quality and be in harmony with 
the spirit and intent of the Critical Area Program. For these 
reasons, the Board finds... that the granting of a variance will be 
in harmony with the general spirit and intent of the Critical 

Area Program. 

(emphasis added). This language is clear and demonstrates the Board’s finding that the 

Erringtons overcame the initial legal presumption that a variance application does not conform 

with the general purpose of the Critical Area law. The Order also specifically addressed how the 

Erringtons met each one of the § 24.4(1) standards. 
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C. There Was Substantial Evidence For The Board To Find That The 

Standards Of §24.4( 1) Of The Zoning Ordinance Had Been Satisfied  

The Commission claims “[t]he record utterly lacks support for the Board’s Order” and 

that “the only testimony presented to the Board regarding the variance standards came from the 

County’s and State’s witnesses.” (Commission Memorandum p. 23). The Commission 

specifically argues that the Erringtons did not meet the standards of §§ 24.4(1 )(a), (b), (c) and 

(e), that is the “unwarranted hardship” standard, the “rights commonly enjoyed” standard, the 

“special privilege” standard and the “adverse affect” standard. The Commission does not 

complain about the Board’s findings regarding §§ 24.4( 1 )(d) or (f). 

Despite the claims of the Commission, the record establishes that there was substantial 

evidence in the record that the Variance as issued satisfied each of the § 24.4(1) standards. 

Below each of the standards that the Commission argues were not supported by substantial 

evidence is addressed and rebutted. 

1. There was Substantial Evidence for the Board to Find Unwarranted 
Hardship Unless the Variance Was Granted  

Section 24.4(1 )(a) of the Zoning Ordinance requires the Board to find “[t]hat special 

conditions or circumstances exist that are peculiar to the land or structure involved and that strict 

enforcement of the Critical Area provisions of this Ordinance would result in unwarranted 

hardship." (emphasis added). Section 8-1808(d) of the Natural Resources Article defines 

‘unwarranted hardship’ as “without a variance, an applicant would be denied a reasonable and 

significant use of the entire parcel or lot for which the variance is requested.” “Whether a 

property owner has been denied a reasonable and significant use of the property is a question of 

fact best addressed by the expertise of the Board of Appeals, not the Courts.” Chesley, 176 Md. 

App. at 432 (citing Belvoir Farms Homeowners Ass'n, Inc. v. North, 355 Md. 259, 282 (1999)). 

21 



Thus, whether the denial of a variance would result in “unwarranted hardship, are factual 

findings on which courts must give deference to the Board” Id. at 433. 

Here, the Board reviewed the evidence presented and determined that a denial of the 

Erringtons’ Variance would result in unwarranted hardship. Nevertheless, the Critical Area 

Commission claims that the Board’s finding of unwarranted hardship was improper because (1) 

the Board failed to apply the definition of unwarranted hardship from the Maryland Code and (2) 

there were insufficient facts to support the Board’s decision. (Commission Memorandum pp. 

19-23). A review of the evidence before the Board demonstrates that these claims are baseless. 

a. The Board applied the proper unwarranted hardship standard 

The Commission claims that “[njowhere in the testimony of the Applicant or in the 

Board’s Orders, is mention made of the State-law standards, including the standard of 

unwarranted hardship” and that “[tjhis alone is reversible error.” (Commission Memorandum 

p. 19). The Commission concludes that “[t]he Board erred as a matter of law, because the Board 

did not apply the definition of unwarranted hardship as required by the General Assembly in Md. 

Code Ann., Nat Res. II 8-1808(d)(1).” Id. at 23. In effect what the Commission is arguing is 

that the failure of the Board to specifically recite the definition of “unwarranted hardship” 

contained in § 8-1808(d)(1) is somehow reversible error. This is an attempt to convert a clearly 

factual question, i.e. whether a denial of the Variance would create an unwarranted hardship, into 

an argument of legal error. 

There is no legal requirement that the Board recite the definition of ‘unwarranted 

hardship’ in its decision. The record shows that the Board was well aware of the definition of 

‘unwarranted hardship.’ Ms. Chaillet advised the Board of the definition of ‘unwarranted 

hardship’ (T. 11), Ms. Owens did likewise, (T. 48), even Ms. Disc, Commission counsel gave the 

Board her definition of unwarranted hardship. Id at 64-65. 
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In the final analysis, the Board was clearly aware of the definition of unwarranted 

hardship and it expressly stated in its Order that this standard, in its judgment had been met and 

properly applied that definition in granting the Variance. Most important, the Board’s Order 

(Record at page 142) explains that the Property by virtue of ever increasing regulation, now, “is 

constrained by two expanded Critical Area Buffers” leaving only a small, isolated area 

inadequate for the reasonable needs of the Erringtons and therefore “strict enforcement of the 

Critical Area Provisions of this Ordinance would result in unwarranted hardship.” 

b. There was substantial evidence for the Board to conclude that 
the denial of the variance would create an unwarranted 
hardship.  

The Commission argues that the Erringtons failed to present sufficient evidence to 

establish ‘unwarranted hardship’ and, as such, the Board’s decision should be reversed. 

(Commission Memorandum p. 19). The Commission claims “the Applicant failed to present any 

evidence that, without the specific requested variance, he would be denied reasonable and 

significant use of the entire parcel or lot for which the variance is requested, and thus will suffer 

an ‘unwarranted hardship.’” Id. However, the record does not support the Commission’s 

argument. 

As set forth above, the Board of Appeal’s decision is reviewed narrowly and should only 

be overturned if this Court determines that there is no substantial evidence upon which the 

Board reached its decision. Becker. 174 Md. at 137-38. Here, there is certainly substantial 

evidence, even overwhelming evidence, supporting the Board’s decision to grant the Variance. 

First, all parties agree a variance had to be granted or the Erringtons’ would be denied the 

complete and total use of their property, for any purpose. This clearly establishes an 

unwarranted hardship in the absence of a variance. An analysis of the testimony makes clear that 

the only real question was how large the garage should be in terms of the Variance. Ms. Chaillet 
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testified that the “[Property is entirely constrained by the Critical Area Buffer except for a very 

small portion” of the lot. (T. 6). The Critical Areas Building Permit Plat submitted to the Board 

visually confirms Ms. Chaillet’s statement. Id., (Exhibit 3, Attachment 6). As such, without a 

variance the Erringtons would not be able to make any use of the Property. Combine this fact 

with Mr. Errington’s testimony that the existing house was not “livable” and could not be 

reconditioned due to “structural damage” and it is undeniable that a Variance was required to 

avoid an unwarranted hardship. Id. at 59. 

Mr. Higgs and Mr. Errington also provided evidence addressing the need for the Variance 

to avoid an unwarranted hardship. Mr. Higgs testified that without the Variance an unwarranted 

hardship would arise because Mr. Errington would be unable to rebuild his home for his family 

or run his business out of his home. (T. 25-27); (Exhibit 4). 

Mr. Errington explained that due to “structural damage” the house that is currently on the 

Property cannot be reconditioned. Id. at 59. Mr. Errington also testified that the proposed 

Variance resulted from an effort between the Erringtons and the LUGM to find the “best possible 

answer to.. .the lot” meeting his requirement for a family home including his business needs. Id. 

at 63. 

The above evidence is more than substantial, and almost absolute, in supporting the 

Board’s finding that without the Variance an unwarranted hardship would arise, and is certainly 

more than sufficient to affirm the Board decision. 
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2. There was Substantial Evidence to Support the Board’s Finding that 

a Strict Interpretation of the Critical Area Provisions of the Zoning 

Ordinance would deny the Erringtons Rights Commonly Enjoyed by 

Other Properties in Similar Areas Within the Critical Area of St. 

Mary’s County and that the Granting of the V ariance will not Confer 

anv Special Privilege  

The Board found that “strict enforcement of the Critical Area provisions of [the Zoning] 

Ordinance would deprive the [Erringtons] of rights commonly enjoyed by other properties within 

the Critical Area of St. Mary’s County” and also found that the granting of the Variance “would 

not confer a right upon the [Erringtons] that would be denied to other property owners...in 

similar circumstances.” (Board Order p.3). The Commission ignores the testimony of Mr. Higgs 

and Mr. Emngton and the exhibits introduced into the record when it asserts that there is “no 

evidence whatsoever to support” the Board’s conclusions. (Commission Memorandum pp. 24- 

26). The Commission's real complaint throughout their Memorandum is not that there is “no 

evidence” to support the Board’s decision, but that its evidence was better and therefore, the 

Board should have ruled as the Commission requested and not granted the Vanance. However, 

despite what the Commission claims, there is more than sufficient evidence in the record to meet 

the substantive evidence test to support the Board’s decision. 

Mr. Higgs testified that a “[s]trict interpretation of the critical area provisions of this 

ordinance will deprive the applicant of rights commonly enjoyed by other properties in similar 

areas within the critical areas of St. Mary’s County.” (T. 26-27). Mr. Higgs also testified that 

the “granting of a variance will not confer upon the applicant any special privileges that would 

be denied by the critical area provisions of this ordinance to other lands or structures within the 

critical areas of St. Mary’s County.” Id. at 27. In support of these positions Mr. Higgs stated 

that there were other properties in the Critical Area allowed to have sufficient facilities to operate 

a home business and that the Erringtons were not asking for anything “not afforded to others.” 
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Id. at 26-28. Mr. Higgs also addresses these variance standards in the document he submitted to 

the Board. (Exhibit 4). 

Mr. Errington also provided evidence supporting the Board’s findings Mr. Errington 

testified that: “[tjhere are some very large homes down there. I think 1 counted 60-some lots, 50 

some houses, 40 some garages and about 70 sheds. So I know that what I’m asking for is not out 

of character for what is already there.” (T. 34). Mr. Errington testified that buffer variances for 

garages comparable in size to the one he was seeking had been approved and that the Board had 

recently granted a buffer variance for the construction of a “very large home and a very large 

garage.” Id. at 61. Further, in the document provided by the Erringtons they specifically stated 

“[t]here are several lots with very similar site plans right on Lighthouse Road and in the 

surrounding areas.” (Exhibit 3, Attachment 1). In fact even the Commission admits that there 

are “large and very intensely developed properties” in the Lighthouse Road subdivision where 

the Erringtons Property is located (T. 45). 

The above evidence alone provides a sufficient factual basis to maintain the Board’s 

decision, and is clearly more than a “scintilla” of evidence. Furthermore, the testimony provided 

by Ms. Chaillet in regard to three properties which were recently granted variances, to show that 

Erringtons were not being deprived of rights “commonly enjoyed by other properties” and that 

the granting of the Variance would grant upon the Erringtons a “special privilege,” actually 

supports the Board’s findings. 

First, there is no question that allowing the Erringtons to rebuild their house does not 

grant them a special privilege. This is a right permitted to everyone in the Critical Area. 

Moreover, the Commission agrees that the size of the house (presumably with some limit) is not 

an issue in granting such a variance. (T. 43). Decks also are not considered impervious lot 

coverage and therefore are not subject to Critical Area variance law. (T. 8); § 8-1802(17)(iii)(4), 

26 



Natural Resources Article. Therefore, the only apparent contention made by the Commission is 

whether the Erringtons’ proposed garage would be consistent with the “commonly enjoyed” and 

“special privilege” variance standards. 

The Erringtons Variance allows a detached garage with a footprint of 1,280 square feet. 

(T. 7). Ms. Chaillet testified that the Banken property was recently granted a variance to 

construct a detached garage 1,096 square feet in size. Id. at 13. Based on this testimony, to deny 

the Erringtons’ Variance allowing the requested garage would deny them “a right commonly 

enjoyed” by other similarly situated properties and certainly would not grant upon them any 

“special privilege.” Zoning Ordinance §24.4(1). 

Next, looking to the Variance request as a whole, the variance granted to the “Ferat and 

Clevis Property (the “Ferat Property),” which Ms. Chaillet testified is most like the Property 

here, demonstrates that the Erringtons’ Variance is in line with other variances approved by the 

Board. (T. 12-13). The Ferat Property had existing lot coverage of “just under 4,000” square 

feet and of this amount approximately 2,650 square feet was in the Critical Area Buffer.” Id. 

The Ferat Property was completely cleared, redeveloped and a variance was granted to construct 

a new two-story, 5 bedroom house and a detached two-story garage, with over 4,000 square feet 

of lot coverage of which approximately 2,300 square feet were in the Critical Area Buffer. Id. at 

12-13, 96; (Exhibit 8). Overall, the Ferat variance allowed for an increase in existing total lot 

coverage with only a 350 square foot reduction in the Critical Area Buffer. (T. 13) On the other 

hand the Erringtons’ property had initial lot coverage of 9,621 square feet and of this amount 

8,023 feet was in the Critical Area Buffer. Id. at 21. The Erringtons’ Variance request only 

allowed them to redevelop the existing lot coverage and replace it with new coverage for a total 

of 7,257 square feet of lot coverage, of which 6,149 square feet were in the Buffer and 1,108 
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square feet would be outside of the Buffer. This in effect, decreased total lot coverage by 2,364 

of which 1,874 square feet was reduced in the Critical Area Buffer. Id. 

The Commission argues that because the Variance would lead to greater lot coverage 

than that on the Ferat property the Board’s decision cannot be maintained. (Commission 

Memorandum p. 24-26). However, prior to either property being redeveloped, the Erringtons’ 

Property had almost three times as much lot coverage as the Ferat Property. Looking at overall 

lot development, the Ferat Property was granted an increase in lot coverage while the Erringtons’ 

Property had a 25% decrease in lot coverage. Looking at lot coverage just in the Critical Area 

Buffer, the Ferat Property had a 13% decrease in Buffer lot coverage while the Erringtons 

Variance requires a 23% decrease in Buffer lot coverage.6 Clearly denying the Erringtons the 

Variance would deny them the rights enjoyed by similarly situated properties. The Ferat 

Property was granted a variance with an increase in total lot coverage and only a 13% decrease 

in Buffer Coverage, the Erringtons Variance far exceeds the Ferat Property’s reduction in Buffer 

coverage and, as such, to deny the Erringtons Variance would be to deny them the rights enjoyed 

by the Ferat Property. Further, the Erringtons’ Variance will not confer any “special privilege” 

upon them; the Erringtons are reducing their lot coverage significantly more than what was 

permitted on the Ferat Property, thus they were obviously not granted any special privilege. 

In sum, there is no question there was substantial evidence for the Board to determine 

that the denial of the Erringtons Variance would deny the Erringtons rights enjoyed by similarly 

situated properties and that the granting of the Variance would not confer on the Erringtons any 

special privilege. 

^ These percentages are based upon the Erringtons proposed Variance with a lot coverage amount of 7,257 square 
feet, the Variance granted was only for 6,700 square feet. As such, the Eningtons percentage decrease in lot 
coverage, both in and outside of the Buffer, will be significantly greater 

28 



3. There was Substantial Evidence to Support the Board’s Finding that 

the Granting of the Variance would not Adversely Affect Water 

Quality or Adversely Impact Fish, Wildlife, or Plan Habitat Within 

the Critical Area and that the V ariance will be in Harmony with the 
General Spirit and Intent of the Critical Area Program  

The Commission argues that the Board improperly found that “the granting of [the] 

[Vjariance will not adversely affect water quality or adversely impact fish, wildlife, or plant 

habitat within the Critical Area, and the granting of the Variance will be in harmony with the 

general spirit and intent of the Critical Area Program.” Zoning Ordinances 24.4(1 )(e). The 

Commission’s argument is that Variance permits impervious lot coverage in the Critical Area 

which it asserts can only adversely affect the environment. (Commission Memorandum pp. 26- 

27). 

However, the Board had more than substantial evidence to determine that granting the 

Variance will actually improve water quality and wildlife habitat within the Critical Area. The 

record evidence demonstrates that the conditions of the Erringtons’ Variance impose upon them 

“planting agreements, marsh restoration, measures to improve water quality (including a 

dewatering basin and a rooftop disconnect) satisfying the ‘10 percent rule,’ and removal of the 

gravel in the rear of the Property.” (Board Order). All these measures “will improve the water 

quality and be in harmony with the spirit and intent of the Critical Area Program.” Id. 

The Commissions argument about the negatives of impervious surfaces is defeated by the 

fact that the Variance, as granted by the Board will decrease the impervious surfaces now on the 

Property and provide other additional environmental enhancements.7 The granting of the 

' The Commission misstates the amount of lot coverage in the Buffer. The Commission claims 
that the Applicant’s are going to place “6,700 square feet of impervious surface in the Buffer.” 
(Commission Memorandum p. 26). This simply is not the case, in their request for the Variance 

the Erringtons’ only proposed 6,149 square feet of Buffer coverage. (T. 21). Further, the Board 
of Appeals reduced the overall lot coverage in the Variance by 500 feet which will likely lead to 

a decrease in the above number. 
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Variance will lead to a 2,864 square foot reduction in the amount of impervious surface on the 

Property and of this amount, at least, 1,874 square feet of reduction will be in the Buffer. (T. 

21);(Board Order). The Board was presented with other substantial evidence as to the 

environmental benefit of the Variance. As but one example, Mr. Kolarik wrote: 

Over one third of the property will be restored to a “Natural State.” 

This will do a tremendous amount of good for water quality issues 

on Piney Point Creek. I also see on his final submittal that his 

overall “impervious footprint” has been reduced from the original 

house and associated buildings on the property. This will also help 
with reducing the development footprint in the Critical Area. In 

short, I believe that the improvements Mr. Errington intends to 
make will help his family, his neighborhood, and the environment 
of Saint Mary’s County. 

(Exhibit 5). 

Clearly the Board w'as entitled to find on the record evidence, that the Variance (as 

modified) would substantially reduce the amount of impervious surfaces on the Property and 

along with other required property specific environmental enhancements will have a positive 

affect on water quality, will not adversely impact fish, wildlife, or plant habitat within the 

Critical Area and will be in harmony with the general spirit and intent of the Critical Area 

Program. In short, there was more than enough evidence for the Board to determine that the 

Variance Standard found at §24.4(1 )(e) had been satisfied and, as such, the Board decision 

should not be disturbed. 

VI. CONCLUSION 

The Commission’s Appeal appears to raise a number of issues, but when analyzed its 

only real complaint is that it believes that its evidence was so compelling that Board could not 

possibly have found grounds to issue the requested Variance. However, the Commission has no 

greater standing than any other party to this action and its views are entitled to no special 

deference. 
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It is the Board that is authorized to judge the case, render conclusions and exercise its 

expert discretion The record certainly establishes that Board was presented substantial 

evidence—in the form of testimony, written documents, plats and photos-upon which to make its 

determination as to the grant of the Variance The Board evaluated the evidence before it and 

reasonably concluded that the Erringtons met the standards in the Zoning Ordinance and were 

entitled to the Variance issued. The Board’s decision was not arbitrary, illegal or capricious and 

is based on more than substantial evidence Therefore, the Board’s decision must be affirmed 

and the Commission’s Appeal must be dismissed 

Ian I. Friedman 

OBER, KALER, GRIMES & SHRIV'ER 
A Professional Corporation 
120 E Baltimore St., 8a' Floor 
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IN THE CIRCUIT COURT FOR ST. MARY’S COUNTY, MARYLAND 

PETITION OF; 
MARGARET MCHALE, 
Chair, Critical Area Commission for 
The Chesapeake and Atlantic Coastal Bays 

FOR JUDICIAL REVIEW OF THE 
DECISION OF: 
THE ST MARY’S COUNTY BOARD 
OF APPEALS 

* 
♦ 
♦ 
* 
* 
* 

Civil Action No.: 18-C-09-1429 

♦ 

IN THE CASE OF: * 
VAAP #07-2857 * 
ROBIN P. and JEFFREY L. ERRINGTON * 

ORDER OF THE COURT 

Based on the Opinion of the Court issued herein simultaneously with this Order, it 

is this day of February, 2010 by the Circuit Court for St. Mary’s County, 

Maryland, hereby 

ORDERED that this case is hereby remanded to the St. Mary’s County Board of 

Appeals for further proceedings in accordance with the legal requirements for the 

granting of a variance and for the Board to create a record clearly reflecting the specific 

facts and evidence upon which its decision is based. 

JUDGE 
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IN THE CIRCUIT COURT FOR ST. MARY’S COUNTY, MARYLAND 

PETITION OF: 
MARGARET MCHALE, 
Chair, Critical Area Commission for 
The Chesapeake and Atlantic Coastal Bays 

FOR JUDICIAL REVIEW OF THE 
DECISION OF: 
THE ST. MARY’S COUNTY BOARD 
OF APPEALS 

* 
* 

* 
* 
* 

Civil Action No.: 18-C-09-1429 
* 
* 

IN THE CASE OF: 
VAAP #07-2857 * 
ROBIN P. and JEFFREY L. ERRINGTON * 

OPINION OF THE COURT 

PROCEDURAL B ACKGROI IMP 

Petitioner is seeking reversal of the granting of a variance from the Critical Area 

Buffer requirements by the St. Mary’s County Board of Appeals (hereinafter, the Board) 

to Robin and Jeffrey Emngton on August 13, 2009. The Erringtons’ proposed 

redevelopment plan would result in 7,257 square feet of lot coverage - 6,149 square feet 

in the Buffer and 1,108 square feet outside the Buffer. At the Board hearing, 

representatives from the County Department of Land Use and Growth Management 

(hereinafter, LUGM) and the Critical Area Commission (hereinafter, CAC) testified 

against granting the variance in the amount of coverage requested. Mr. Errington and 

Whlliam Higgs, a land surveyor, testified in support. The Board granted a variance which 

authorizes the Erringtons to remove existing structures and surfaces that total 9,621 

square feet of impervious surface and replace them with 6,700 square feet of new 
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construction, to include a two-story home with 
an attached garage, a two-story detached 

garage, a driveway and parking area. 

On November 23, 2009, Petitioner, who is Chair of the CAC, filed a Petition for 

Judical Review. The Errmgtons filed an Answering Memorandum on Janua^ 4, 2010 

and Petitioner followed with a Reply on January 15. 2010. A hearing was held in the 

Circuit Court for St. Mary’s County on January 28, 2010. 

STANDARD OF RFvrPw 

“Administrative agency decisions are not set aside unless the decision is arbitrary, 

illegal or capricious. In determining whether a decision is arbitrary, illegal or capricious, 

a reviewing court must decide whether the question before the agency was fairly 

debatable. An issue is fairly debatable if reasonable minds could have reached a different 

conclusion on the evidence, and if the conclusion is supported by substantial evidence on 

the record. Becker v. Anne Arundel County, 174 Md. App. 114, 137 (2007). The 

reviewing court must examine the findings of fact on which an agency (in this case, the 

Board) based its decision. "[A] reviewing court may not uphold an agency’s decision if a 

record of the facts on which the agency acted or a statement of reasons for its action is 

lacking.”/d. at 138. 

The applicant bears both the burden of proof and the burden of persuasion and 

must overcome a mandatory presumption by the Board that the project does not conform 

to the general purpose and intent of the Critical Area Program. Id. at 142. “The criteria 

contained in [Natural Resources Article] §8-1808, including the criteria for granting a 

variance, are mandatory.” Id at 136. “There are different criteria that must be met for 

‘ordinary’ or ‘general’ zoning variances and critical area variances.” Id. at 139. The St. 

2 
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Mary’s County Comprehensive Zoning Ordinance §24.4 outlines the standards for 

granting a variance in the Critical Area. In order to grant such a variance, the Board must 

consider the reasonable use of the entire parcel and find that strict interpretation of the 

standard would result in the following: unwarranted hardship to the owner, deprivation of 

rights commonly enjoyed by other similarly srtuated properties, no special privileges for 

the owner, and no adverse effect on water quality, fish, wildlife or plant habitat. Further, 

the Board must find that the variance requested is the minimum necessary to achieve 

reasonable use of the land or structures and that the conditions that make the variance 

necessary were not caused by the owner. 

ARGUMENTS 

Petitioner claims that the Board did not make adequate findings of fact to justify 

this variance. First, Petitioner argues that the applicants did not prove that they would 

suffer unwarranted hardship if their proposal was not approved. Unwarranted hardship 

means that “without a variance, an applicant would be denied reasonable and significant 

use of the entire parcel or lot for which the variance is requested." Becker at 132-133. 

Petitioner maintains that “[tjhe Board did not, and could not, make the finding that the 

Applicant would be denied reasonable and significant use of the entire parcel without this 

variance for 6,700 square feet of impervious coverage in the Buffer.” Mr. Errington 

testified before the Board that the two-story garage was intended to house his home- 

based business and that some of the paving was necessary to accommodate business 

related vehicles. Petitioner argues that “[t]he inability to have parking spaces and garages 

in the Buffer for business vehicles does not amount to denial of reasonable use of the 

entire parcel or lot.” 

3 
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Second, Petitioner states that the applicants were reqtnred to prove each and every 

one of the variance standards, and that the Board drd not make written findings 

addressing each standard as requtred. For example, Petifioner cla.ms there is no 

evidence in the record that denying this variance would deprive the owner of a right 

commonly enjoyed by others. “Other residents of St. Mary’s County are not permitted to 

build 6,700 square feet of impervious surface in the Buffer.” Therefore, allowing new 

construction of this kind on this parcel would amount to a special privilege conferred 

upon the owner. Additionally, Petitioner alleges that the applicants failed to offer any 

proof that this plan would not adversely affect water quality and that the only evidence 

presented on this issue came from Ms. Owens of the CAC who testified that this plan 

would increase untreated stormwater run-off into wetlands and waterways. 

The Erringtons, in their Answer, respond that “The Board was presented with 

plans, aerial photos, written documents and testimony for their consideration in 

determining whether the standards for the Variance had been satisfied.” They point out 

that their plan would reduce the impervious surfaces on the property by 2,864 square feet, 

including 1,874 square feet in the Critical Area Buffer, and includes new and increased 

vegetative planting and marsh restoration. They state, “Clearly the large reduction of 

impervious surface in and around the Critical Area Buffer, the restoration of the marsh 

and the other plantings are in evidence and properly support the Board’s decision.” 

On the issue of unwarranted hardship, the Erringtons point to the Board’s Order, 

which they claim states the basis for the Board’s finding that, without the variance, there 

would be unwarranted hardship The Order reads as follows: 

The Property is a grand-fathered lot situated between the Potomac River to 
the south and Piney Point Creek to the north and is substantially 

4 
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tidal wetlands, tidally influenced non-tidal wetlands, non- 

Areq R ff ’ A
hydnc so'ls’ and a floodplain, and two expanded Critical 

of fa.rlUffrS ^ arCf”f0nly 3,000 Square feet out of 25>543 square feet of fastland is situated between the two Buffers on the Property. Some 
ief from the Critical Area provisions is necessary due to the 

environmental constraints of the Property. 

Additional!), Mr. Errington directs attention to his testimony that the existing house is 

not livable and cannot be reconditioned due to structural damage, as well as to the 

testimony of Mr. Higgs that if Mr. Ernngton was unable to rebuild a home for his family 

or to operate his business from his home, it would constitute an unwarranted hardship. 

The Em'ngtons deny Petitioner’s claim that there was no evidence presented to 

support the notion that the vanance was necessary to allow this owner the same rights 

enjoyed by similarly situated owners or, conversely, that by granting the variance the 

Emngtons have been awarded a special privilege. They write, “The Commission’s real 

complaint throughout their Memorandum is not that there is ‘no evidence’ to support the 

Board’s decision, but that its evidence was better and therefore, the Board should have 

ruled as the Commission requested and not granted the Variance.” 

In particular, the Emngtons point to several other properties in the Critical Area 

that were granted variances for similar sorts of development, including facilities for home 

based businesses. Indeed, Ms. Chaillet, representing LUGM, highlighted three properties 

in the area that were recently granted variances, including one in -which the entire 

property was cleared and redeveloped to include over 4,000 square feet of lot coverage, 

approximately 2,300 square feet of which was in the Critical Area Buffer. Unlike the 

Erringtons’ plan, this development allowed for an overall increase in lot coverage and 

only 350 square feet of reduction in the Critical Area Buffer. The Emngtons, on the 

other hand, point out that they are reducing the overall lot coverage, including a reduction 

5 
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of 1,874 square fee, of development in the Buffer. The Htringtons claim that, although 

they will end up with more lot coverage than the examples, they also started ou, with 

three times more. 

Finally, the Emngtons argue that the Board had “more than substantial evidence 

to determine that granting the Variance will actually improve water quality and wildlife 

habitat.” The Board’s Order specifies that the Erringtons’ “adherence to planting 

agreements, marsh restoration, measures to improve water quality (including a 

dewatering basin and a rooftop disconnect) satisfying ‘the 10% rule,’ and removal of the 

gravel m the rear of the Property will improve the water quality and be in harmony with 

the spirit and intent of the Critical Area Program." 

In addition, Petitioner argues that the Board failed to make a written finding that 

the Applicant had overcome the presumption that the project does not conform to the 

Critical Area law. “Nowhere in the Board’s discussion or in the Board’s Order, is 

mention made of the State law presumption that the proposed development does not 

conform to the law, the regulations, and the local Critical Area program. Nowhere in the 

Board’s Order is there a written finding that the Respondent has overcome this 

(unmentioned) presumption.... Respondent cannot save the Board’s decision by pulling 

a finding out of thin air. This legal error alone renders the Board’s Order fatally 

deficient.” 

In highlighting the issue of the Erringtons’ home occupation. Petitioner reiterates 

the claim that the Erringtons have not satisfied the standard of unwarranted hardship 

They write, 

The Board’s formulation of unwarranted hardship seemed to be that; ‘The 
Applicants’ home occupation is a permitted use, and therefore a 

6 
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a reasc,nabl' of Ih' and stnictures composing the 
hSdp • ‘4"°' a li"dln*,on ,he 'W' of ‘unwarranted narashjp. ... There is simply no legally-defensible readme of 

therBnff ’ ™C°mp*SSes dri^ways, parking areas and garage in the Buffer to accommodate a home occupation when the 
property is subject to reasonable residential use without the excessive 
garage and parking area desired for the business 

While the Board did settle „„ allowing 6.700 square fee. in granting the vanance, 

according to Petitioner, there is no ind,cation that they performed the required analysis 

determine the minimum necessary variance without which the Respondent would suffer 

deprivation of reasonable and significant use of the entire parcel. 

ANALYSIS 

“[I]n judicial review of agency action the court may not uphold the agency order 

unless it is sustainable on the agency’s findings and for the reasons stated by the agency." 

United Steel Workers of America v. Bethlehem Steel Corp., 298 Md. 665, 679 (1984). In 

reviewing the transcript of the hearing and the Board’s Order, it is clear that no official 

findings of fact were made before 6,700 square feet became the final outcome in granting 

the variance. 

MR. ERRfNGTON; If you move it [the home] 10 feet by 40, that’s 400, 
and if we reduce the size of the deck by 100, maybe it’s closer to 500. So, 
you know, if the number is important, you know, if we took 500 off the 
number, is that acceptable and are we somewhere where we can then work 
within those constraints that you have? 

[After a break] CHAIRMAN MIEDZINSKI: Obviously, we can’t keep 
bickering back and forth the rest of the night, so we have to come up with 
something. The last time I heard it was suggested reducing it by 500 
square foot which brings us down to about 6,500, 6,700 square foot. 

(T. at 93-94). Only later did the Board’s counsel, Mr. Sparling, remind the Board 

7 
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members ,ha. .hey needed mate findings of fact: "CHAIRMAN MIEDZINSK1: Can 

we just V„,e a. this time on the 6,700 square fee. and then you can work on that? MR. 

SPARLING: I think you need to adopt findings of fact before you vote" (T. at 105). 

From the record, it appears that the Board intended to adopt a plan presented by 

Mr. Errington as an exhibit at the hearing. 

CHAIRMAN MIEDZINSKI: Well, 
Errington gave to us. 

we have this one exhibit that Mr. 

it?r?dEi1ceTriIh1EsDo^LE: r We ^ We thiS Wlth the stiPula''°n that it s reduced by 500 square feet - 

CHAIRMAN MIEDZINSKI: But there’s more to it than just that. 

MS. NEALE: Yeah, we have to go through every - 

CHAIRaMAN MIEDZINSKI: You have to go through each condition. 

UNIDENTIFIED MALE: Okay. 

(Pause in proceedings) 

CHAIRMAN MIEDZINSKI: But it has to be from testimony tonight, too 
right? 

MR. SPARLING: Well, your findings of fact must be based upon 
evidence which can consist of testimony, exhibits or a combination 
thereof. 

CHAIRMAN MIEDZINSKI: Okay. 

MR. SPARLING: If you choose -- I haven’t read through this with a fine- 
toothed comb, if you choose to adopt this document as your findings of 
fact, that’s the Board’s prerogative. If you’re asking me whether I would 
find that’s legally sufficient, I would need some time to review this in 
detail, at which point I’m suggesting that I would be able to answer that 
for you. 

(T. at 102-103). Later, Mr. Sparling expressed doubt about the sufficiency of the 

unwarranted hardship finding in the document. (T. at 105). 

8 
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)A which are not affected by the 
in need of a variance have been 
of 28.4 percent that is proposed. I 
sure what evidence we’ve heard to 

contention - 

CHAIRMAN MIED2INSKI: Right. 

MR. SPARLING: And it is for this reason that we beli 

unwarranted hardship exists and fairly limits the use of the 

(T. at 106). 

The Chairman concludes the hearing by going through each of the variance 

standards, apparently reading from an unknown document. (T. at 107-114). However, he 

does not always make concrete factual findings that could be used to justify the vanance. 

For example, on the unwarranted hardship standard, there is the following exchange: 

CHAIRMAN MIEOZINSKl: Well, essentially the way I feel — and I think 
I speak for the Board this time - we all agree the staff feels that the 
number 7,257 is too high and we’ve come up with the number 6,700. 

MR. SPARLING: Well, I understand that, but I think that that would be 
properly made a condition of granting a variance, but simply to pick a 
number out of the air and say that’s not an unwarranted hardship I don’t 
think - 

CHAIRMAN MIEDZINSKI: Well, that’s what wre were asked to do. We 
were asked to pick a number and go with it. 

(T. at 111-112). As 6,700 square feet was not proposed by any of the parties, no one 

testified in favor of it or sought to justify it as the minimum necessary for the variance. 

Rather, the Erringtons put forward 7,257 square feet as the minimum necessary. “An 

issue is fairly debatable if reasonable minds could have reached a different conclusion on 

the evidence, and if the conclusion is supported by substantial evidence on the record.” 

9 
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Becker m 137 while reasonable minds can disagree about whether 6.700 square feet is 

appropriate, instead of 7.257, i, is no, clear wha, evidence the Board relied on to reach 

that number. 

On some of the standards, on the other hand, the Board's findings are more 

specific. For example, 

™*AfN MIEDZINSKI: Number E, granting of a variance would not 

.... t 
y W^tCr qVahty 0r adv^ely impact fish, wildlife or plant 

in hannonv ^ ^ that the ^antinS of a variance will be 
f h hC I6"6'3 Sp,nt ^ intent of the Critical Program Again, Mr. Errmgton has planned to - in h.s testimony, he's going to take 

what Sb8™ m the ^ °f the pr0perty -- 111(3 1 Por8et exactly what the square footage is on it - and try to return it as best he can to tidal 
-- nontidal marshland, and 1 think that will improve and will be in 
harmony with the general spint and intent of the Critical Area Program. 

(T. at 113). Indeed, Mr Higgs testified that the Erringtons’ plan would “not impact the 

fish and wildlife and [would] improve the plant habitat.” (T. at 29). While the 

Commission disagrees, it is possible, as the Erringtons have stated, that the Board found 

Mr. Higgs credible on this point. 

The Erringtons rightly point out that both sides agree some variance is necessary. 

No one argues that the Erringtons should not be allowed a vanance to build a new home 

on the property. The argument is over how much lot coverage is justified, and whether, 

as the Erringtons maintain, the denial of the inclusion of their home occupation, because 

it is an allowed use on the property, will result in an unwarranted hardship. 

Petitioner argues that the need for additional construction to allow a home 

business does not constitute an unwarranted hardship even if the business would be a 

permitted use under local zoning regulations. The Board did not address this issue 

directly. It may be inferred from the Board’s Order that they thought it was necessary. 

10 
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However, there is no finding of fact either in the hearing transerip, or the Order drat says 

so or that explains why they thought so. 

This Court has not been directed to, nor has it found any case law that addresses 

the issue of whether an otherwise permitted home occupation may or may not constitute 

an unwarranted hardship if not authorized as part of a critical area variance. Thus, the 

Board would need to make a specific finding to that effect based the evidence, if it is to 

be sustained. The Board’s counsel cautioned several times about the need for an 

unwarranted hardship finding to have an adequate evidentiary basis. The definition of 

fairly debatable is two-pronged. While it appears that the Board’s discussion of 

unwarranted hardship satisfies the first prong - that reasonable minds can come to 

different conclusions, it does not appear that the Board has satisfied the second prong - 

that the conclusion is supported by substantial evidence on the record. 

As to Petitioner s contention that the Board was deficient in not addressing the 

presumption that the variance does not comply with the goals of the Critical Area 

Program and then making a written finding that the presumption was overcome, this 

Court is not persuaded that this is a fatal flaw in the Board’s analysis. There is evidence 

that the Board was aware of the presumption because Ms. Owens gave the Board a letter 

that discussed it and instructed them to consider it. It is clear to the Court that it was 

considered and, as stated by the Emngtons, “determined that the Erringtons had 

overcome the presumption.” However, its opinion does not reveal what evidence the 

Board relied upon to do so. 

In sum, the Court finds it necessary to remand the case to the Board for further 

consideration of and additional fact finding from the evidence regarding what structures. 

11 
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if any, must be allowed to avoid unwarrante 

decides that the home occupation is necessar 

of the entire parcel, the baS]s for that decision 

unwarranted hardship to the Erringtons. If the Board 

coverage necessary for the variance. 

a case that was remanded to the Ajme Arundel County 

1 denied a variance after finding that the proposed 
Board of Appeals, which had denied a 

construction was not the minimum necessary: 

There was no finding by the Board as to appellants’ reasonable needs, or 
reterence to evidence, and why the proposed structure was not the 
minimum necessary to meet those needs. On remand, the Board must 
provide an explanation.... [T]he Board may receive additional evidence 
if ofifered by any or all of the parties. The Board must provide a statement 
of reasons for its decision that go beyond repeating the words in the Code, 
and which include references to the evidence.... A statement by the Board 
that it is not persuaded that the minimum necessary standard has been met 
is not a statement as to why it has not been met, with reference to the 
evidence— If an applicant establishes compliance with the applicable 
criteria, that applicant is entitled to the variance. The Board has the 
obligation to determine compliance, but the result is not discretionary; the 
result flows from the determination. Thus, whether it grants or denies the 
requested variance, the Board has an obligation to explain its decision. 

An Order embodying the dictates of this Opinion will issue simultaneously 

herewith this day of February 2010. 

JUDGE 
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IN THE CIRCUIT COURT OF MARYLAND 

FOR ST. MARY’S COUNTY 

PETITION OF: * 

MARGARET MCHALE. 

Chair, Critical Area Commission for * 

The Chesapeake and Atlantic Coastal Bays 
* 

FOR JUDICIAL REVIEW OF 
THE DECISION OF: * Civil Action No.: 18-C-09-001429 AA 
THE ST. MARY'S COUNTY BOARD 

OF APPEALS * 

IN THE CASE OF: * 

VAAP #07-2857 
ROBIN P. and JEFFREY L. ERRINGTON * 

MEMORANDUM OF PETITIONER 

Petitioner Margaret McHale, Chair, Critical Area Commission for the Chesapeake 

and Atlantic Coastal Bays ("Critical Area Commission") by her attorneys, Douglas F. 

Gansler, Attorney General of Maryland, and Marianne E. Dise and Saundra K. Canedo, 

Assistant Attorneys General, pursuant to Rule 7-207, files this Memorandum. 

INTRODUCTION 

Petitioner Critical Area Commission seeks reversal of the August 27, 2009 Order 

of the St. Mary's County Board of Appeals ("Board"), in which the Board granted a 

variance to the Critical Area Buffer requirements of the County’s and State’s Critical 

Area Law'. 1 The Board's Order authorizes Robin P. and Jeffrey L. Errington ("the 

1 Although the Petition for Judicial Review, filed on September 11, 2009, mistakenly 
averred that the Petitioner was not a party to the agency proceeding, in fact the Petitioner 
was represented by counsel at the Board's hearing on August 13. 2009. and the Critical 
Area Commission participated as a party to that proceeding. In any event, the Chair of 

the Critical Area Commission has the right and authority to petition for judicial review of 

1 



Applicant") to place 6.700 square feet of lot coverage in the Critical Area for 

construction of a single family dwelling with attached garage, a two-story detached 

garage, an extensive driveway, and additional walkways and parking area, in the legally- 

protected waterfront Buffer as expanded for hydric soils. The Applicant's property is 

located on Lighthouse Road between Piney Point Creek and the Potomac River. Board's 

Order at 1. In its Order granting the variance, the Board erred as a matter of law by (1) 

failing to apply the State-mandated variance requirement of "unwarranted hardship;’’ and 

(2) failing to apply all of the variance standards required by the County’s and State's 

Critical Area law. Moreover, the findings and conclusions in the Order are not supported 

by the evidence in the record before the Board. Consequently, this Court should reverse 

the Board. 

BACKGROUND OF CRITICAL AREA ACT 

In an effort to protect the Chesapeake Bay from further decline, the General 

Assembly enacted Chapter 794 of the Laws of 1984, the Chesapeake Bay Critical Area 

Protection Program, Md. Code Ann., Nat. Res. II § §8-1801 et seq. (the "Critical Area 

Law”). In doing so, the General Assembly made findings that; 

(2) The shoreline and adjacent lands constitute a valuable, fragile, 
and sensitive part of this estuarine system, where human activity can have 

a particularly immediate and adverse impact on water quality and natural 

habitats;.. . 

(4) Human activity is harmful in these shoreline areas, where the 
new development of nonwater-dependent structures or the addition of 

impervious surfaces is presumed to be contrary to the purpose of this 
subtitle, because these activities may cause adverse impacts, of both an 
immediate and a long-term nature, to the Chesapeake and Atlantic Coastal 

Bays, and thus it is necessary wherever possible to maintain a buffer of at 

a Critical Area variance, whether or not the Commission participated in the proceedings 
below, pursuant to Md. Code Ann., Nat. Res. II § 8-1812 (a). 

2 



least 100 feet landward from the mean high water line of tidal waters, 

tributary systems, and tidal wetlands;. . . 

(8) The restoration of the Chesapeake and the Atlantic Coastal 

Bays and their tributaries is dependent, in part, on minimizing further 
adverse impacts to the water quality and natural habitats of the shoreline 

and adjacent lands, particularly in the buffer; 

(9) The cumulative impact of current development and of each 

new development activity in the buffer is inimical to these purposes; and 

(10) There is a critical and substantial State interest for the benefit 

of current and future generations in fostering more sensitive development 
activity in a consistent and uniform manner along shoreline areas of the 

Chesapeake and Atlantic Coastal Bays and their tributaries so as to 

minimize damage to water quality and natural habitats. 

Md. Code Ann., Nat. Res. II § 8-1801(a). 

The Critical Area law established a statewide resource protection program “on a 

cooperative basis between the State and affected local governments, with local 

governments establishing and implementing their programs in a consistent and uniform 

manner subject to State criteria and oversight.” Md. Code Ann., Nat. Res. II § 8- 

1808(b)(2). In order to achieve the purposes of the Critical Area law, particularly with 

respect to oversight of the 64 local jurisdictions (16 counties, 47 municipalities and 

Baltimore City) with approved Critical Area programs, the General Assembly created the 

Critical Area Commission. Md. Code Ann., Nat. Res. II §§ 8-1803(a), 1806, 1808(a) 

(“each local jurisdiction shall have primary responsibility for developing and 

implementing a program, subject to review and approval of the Commission).2 

' At the 1986 Session, the General Assembly resolved that "the criteria for local critical 
area program development adopted by the Chesapeake Bay Critical Area Commission are 
hereby affirmed as being reasonable and acceptable to accomplish the goals of the 

Chesapeake Bay Critical Area Program." H.J.Res. 17 and S.J.Res. 9, 1986 Laws of 
Maryland at 3578-80. 



The Critical Area Law mandates that each local jurisdiction must develop a 

Critical Area program if it has lands in the “critical area,” which includes land within 

1,000 feet of the heads of tide of the Chesapeake and Atlantic Coastal Bays and their 

tributaries. Md. Code Ann., Nat. Res. II §§8-1807(a). 8-1808. St. Mary’s County- 

developed its Critical Area program in 1990. The State law requires the local jurisdiction 

to delineate a shoreline Buffer, and to establish minimum setbacks for structures and 

septic fields along shoreline areas. Md. Code Ann., Nat. Res. II § 8-1808 (c)(l)(iii)7. 

The Critical Area regulations provide that “[Ijocal jurisdictions shall expand the Buffer 

beyond 100 feet to include contiguous, sensitive areas, such as steep slopes, hydric soils, 

or highly erodible soils, whose development or disturbance may impact streams, 

wetlands, or other aquatic environments.” Code of Maryland Regulations (“COMAR") 

27.01.09.01C.(7). 

In keeping with the goals of the Critical Area law, “to establish land use policies 

for development in the Chesapeake Bay Critical Area ... which accommodate growth and 

also address the fact that, even if pollution is controlled, the number, movement, and 

activities of persons in that area can create adverse environmental impacts,” the Critical 

Area law sets a statutory minimum standard which local jurisdictions must use when 

considering Critical Area variance applications. Md. Code Ann., Nat. Res. II §§8- 

1808(b)(3), 8-1808(c)(13), 8-1808(d). The local Board of Appeals must apply each of 

the State-mandated variance standards and definitions. “Notwithstanding any provision 

of a local law or ordinance, or the lack of a provision in a local law or ordinance, all of 

the provisions of this subsection shall apply to, and shall be applied by, a local 
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jurisdiction in the consideration, processing, and decision on an application for a 

variance.” Md. Code Ann., Nat. Res. II § 8-1808(d)(8). 

In the 2008 Legislative Session, the General Assembly amended the Critical Area 

law by enacting Chapter 119 of the 2008 Laws of Mary land ("the 2008 Amendments to 

the Critical Area Law” or the "Act”). Md. Code Ann., Nat. Res. II Title 8, Subtitle 18. 

The General Assembly made findings that demonstrated "an alarming extent of 

degradation of the Chesapeake Bay, in significant part because of prominent land use and 

growth patterns.” 2008 Md. Laws, ch. 119. Additionally, the General Assembly found 

that despite efforts made since 1984, "additional measures are necessary in order to 

enhance a cooperative land use and natural resource management program that will 

restore the quality and productivity of the Chesapeake Bay, Atlantic Coastal Bays, their 

tributaries, and associated land-based ecosystems.” Preamble, 2008 Md. Laws, ch. 119. 

A significant focus of the 2008 Amendments was the further tightening of the variance 

process and standards. 

V ARIANCES TO THE CRITICAL AREA LAW 

Both State law and St. Mary’s County ordinance prohibit, without a variance, the 

placement of new structures or other impervious surfaces (except for water-dependent 

structures) in the Critical Area Buffer and expanded Buffer. Thus, without a variance, 

the Applicant cannot construct all of his proposed “improvements” within the expanded 

Critical Area Buffer/ See Md. Code Ann., Nat. Res. II § 8-1808(c)(l)(iii)7; St. Mary’s 

County Zoning Ordinance (“County Ordinance”), Section 71.8.3b. The State law (Md. 

Code Ann., Nat. Res. II § 8-1808(d)(4)(ii)), and the County Ordinance require that the 

3 The County would allow in-kind replacement of up to 1,000 square feet of impervious 
surface in the same place as the existing impervious, on a grandfathered lot. T. 54. 



Applicant satisfy each and every variance standard in order to be granted a variance.4 In 

addition, both State and County law require the Board to make written findings to support 

its Order on a variance application. Md. Code Ann., Nat. Res. II § 8-1808(d)(3)(ii); 

County Ordinance, Section 24.3 (requiring findings). 

In this case, the Board erroneously granted the variance, without applying either 

the unwarranted hardship standard or any other State-required variance standard. The 

General Assembly and the courts have been very clear that all variance standards must be 

met in order for a variance to be granted. Md. Code Ann., Nat. Res. II § 8- 

1808(d)(4)(ii); Becker v. Anne Arundel County, 174 Md. App. 114, 136 (2007). In 

particular, a variance may not be granted unless the applicant establishes by competent 

and substantial evidence that the applicant will suffer an "unwarranted hardship.” The 

General Assembly has defined "unwarranted hardship” as “without a variance, an 

applicant would be denied reasonable and significant use of the entire parcel or lot for 

which the variance is requested.” Md. Code Ann., Nat. Res. II § 8-1808(d)(1). 

The State legislature has assigned both the burden of proof and the burden of 

persuasion to the Applicants in Critical Area variance cases. Md. Code Ann., Nat. Res. 

II § 8-1808(d)(3). These burdens, and the standards for Critical Area variances, are not 

optional. In 2007, discussing Critical Area variances, the Court of Special Appeals held: 

The criteria contained in [Natural Resources Article] 8-1808, including the criteria for 

granting a variance, are mandatory .” Becker v. Anne Arundel County, 174 Md. App. at 

136. In the present case, the St. Mary's County Board failed to hold the Applicant to his 

Although the County Ordinance does not state "each and every variance standard must 
be met, ’ the Ordinance includes an "and” after each standard to indicate that all standards 

must be met. County Ordinance. Section 24.4. 
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duty to provide evidence to meet those burdens and to support the findings required by 

law. 

Although the Board made 'findings of fact" in its Order, these findings are bereft 

of evidentiary support in the record; they do not support the variance standards as 

required by law ("a local jurisdiction shall make written findings as to whether the 

applicant has overcome the presumption" of non-conformance); and they are based on an 

error of law. Md. Code An'N., Nat. Res. II § 8-1808(d)(3)(ii). The State Law mandates 

that when local zoning boards consider Critical Area variance applications, the Boards 

‘‘shall presume" that the requested project "does not conform with the general purpose 

and intent of this subtitle, regulations adopted under this subtitle, and the requirements of 

the local jurisdiction’s program.” Md. Code Ann., Nat. Res. II § 8-1808(d)(2)(ii). The 

applicant bears the burden of proof and the burden of persuasion to overcome this 

statutory presumption. Md. Code Ann., Nat. Res. II § 8-1808(d)(3). Here, the St. 

Mary’s Board of Appeals neglected even to mention this presumption, much less to make 

the finding, required by State law, that the Applicant overcame the presumption of non- 

conformance. This legal error alone renders the Board's Order fatally deficient. 

In addition to overcoming the presumption of non-conformance, an applicant 

must meet all of the County’s enumerated variance standards, including that of 

unwarranted hardship. County Ordinance, Section 24.4. “Unwarranted hardship means 

that without a variance, an applicant would be denied reasonable and significant use of 

the entire parcel or lot for which the variance is requested." (emphasis added). Md. 

Code Ann., Nat. Res. II § 8-1808(d)(1). This definition exists in State law. and the 
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County Board of Appeals must apply it. Becker v. Anne Arundel County, 174 Md. App. 

114,136 (2007). 

The St. Mary’s County Ordinance establishes specific criteria for Critical Area 

variances. As required by State law, each of these standards must be satisfied and must 

be supported by written findings. Md. Code Ann., Nat, Res. II § 8-1808(d)(3)(ii) and 

(4)(ii). The Court of Special Appeals explained that ‘“[findings of fact must be 

meaningful and cannot simply repeat statutory criteria, broad conclusory statements, or 

boilerplate resolutions.’" Becker, id. at 139, quoting Bucktail, L.LC. v. County Council 

oj Talbot County, 352 Md. 530, 553 (1999). Further, it is well-settled that "a reviewing 

court may not uphold an agency's decision if a record of the facts on which the agency 

acted or a statement of reasons for its action is lacking.” Becker, id. at 138. In this case, 

the Board did not provide any basis upon which this Court could ascertain how, or indeed 

whether, the Board analyzed each variance standard. The Board’s failure to comply with 

the requirements of State law is reversible error. 

PROCEEDINGS BY THE BOARD OF APPEALS 

The St. Mary’s County Board of Appeals conducted a hearing in the matter of the 

variance application by the Applicant, Robin and Jeffrey Errington, on August 13, 2009. 

At the hearing, William Higgs, a land surveyor in St. Mary’s County, testified that the 

Applicant “proposes to construct a two-story house of 2,484 square feet, a detached 

garage of 1,280 square foot[sic], driveway, walks and parking of 3,189 square feet and a 

shed of 256, making the coverage 6,149 square foot[sic] in the buffer, 1,108 square foot 

[sic] out [of the Buffer] and a total of 7,257 square feet.” Transcript of Board hearing. 

August 13, 2009 (“T.") at 21. Mr. Higgs testified that the site contains approximately 
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0.59 acres. Approximately 3,000 square feet of the property is an upland area that lies 

outside of the Critical Area Buffer and expanded Buffer. Exhibit C’Exh.”) 3, attach. 2; 

T. at 66. When the Applicant purchased the property, it was developed with over 9,000 

square feet of lot coverage. I. at 7, 20. 

Mr. Errington testified that his lot is "a lot and a half, ifs 75 feet wide" as 

opposed to the typical lot on Lighthouse Road which is 50 feet wide. T. at 33. Mr. 

Errington has removed some of the existing structures, and he intends to remove all of the 

existing lot coverage in order to redevelop the site, using the property to conduct his 

business (as a home occupation). T. at 7. 20-23. ‘'That's one of the reasons why he was 

looking at having a garage and a parking area because of having work trucks and other 

things that need to turn around and a place to put them and a workshop.” T. at 23. Mr. 

Higgs testified that the Applicant proposed to construct “improvements that are 

reasonable to the applicant^ use as a home occupation business and a home.” T. at 27. 

Ms. Yvonne Chailiet, the County Zoning Administrator, testified on behalf of the 

County Department of Land Use and Growth Management (“the County”) in opposition 

to the variance. She stated that the site is in the County’s Critical Area and is designated 

as Intensely Developed (“IDA”). “However, we are looking at this as a redevelopment of 

a vacant lot once everything is removed, and staff wants to see a serious reduction in the 

amount of lot coverage that was there.” T. at 8. Ms. Chailiet informed the Board that 

“staff has reviewed the standards for granting a variance in the Critical Area and finds 

that the applicant does not meet the standards.” T. at 11. Describing the Applicant's 

proposed project, Ms. Chailiet noted that the Applicant plans to clear 58.3 percent of the 

existing vegetation, all of which is located in the Critical Area Buffer. T. at 10. She 
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stated that the Applicant proposed to establish an area of marsh grasses, in addition to 

complying with the County's planting requirements for mitigation if the proposed 

variance was approved. 

Ms. Chaillet testified that the request to add 7,257 square feet of lot coverage in the 

Buffer and to trade more than 1,000 square feet of existing lot coverage in the Buffer5 

does not meet the unwarranted hardship standard for a Critical Area variance. T. at 11. 

As support for this conclusion. Ms. Chaillet reminded the Board that “in the past year, 

there have been three Critical Area variances granted by the Board of Appeals on 

Lighthouse Road.... All three properties are constrained by the Potomac River and Piney 

Point Creek. They all have hydric soils. They all have expanded buffers." T. at 12. 

Each of these three comparable properties was approved by the Board for a variance of 

approximately 2,000 to 2,300 square feet of lot coverage in the Buffer, with a total 

amount of lot coverage on each parcel in the 4,000 to 5,000 square foot range. T. at 13- 

14. 

Based on these three comparable properties, located on the same street as the 

Applicant’s property, the County staff concluded that the Applicant's request for more 

than three times as much lot coverage in the Buffer was excessive. T. at 14-15. Ms. 

Chaillet intormed the Board that the "other property owners have worked with staff to 

reduce the impervious surface and keep it at a minimum.’’ T. at 14. Staff concluded that 

denial of this request for over 7,000 square feet of lot coverage in the protected Buffer. 

The Applicant’s proposed development has, at various times, included 9,045 square feet 
of lot coverage (T. at 7; Bd. Hearing Exh. 3); 7,257 square feet (T. at 12); and finally 

6,700 square feet (T. 86). 
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would not deny the Applicant a right commonly enjoyed by other similarly-situated 

property owners in the County's Critical Area. 

As for the effect of the proposed development on fish, wildlife, and plant habitat, 

Ms. Chaillet testified about the scientific studies conducted by the State regarding the 

adverse impacts of impervious surfaces on water quality. "We know that impervious 

surfaces heat the volume—the actual run-off itself, which goes into creeks, other waters 

and elevates the temperature of those waters.” T. at 15-16. Discussing the plantings 

proposed by the Applicant, Ms. Chaillet said: "Although the applicant proposes a filter 

strip and dewatering basin, the benefits that can be derived from such stormwater 

management measures will be offset by the amount of impervious cover on the property.” 

T. at 17. She concluded that this variance request is not the minimum necessary to 

achieve a reasonable use of the land. 

Ms. Chaillet told the Board that the Applicant proposes "a significant amount of 

parking and driveway, more than 3,000 square feet” in the Buffer, which, in staffs view, 

is "excessive for this size lot....will adversely affect water quality and tidally influence[d] 

nontidal wetlands. ... Impervious surfaces create run-off of sediment and debris, can 

cause erosion and aggravate an existing erosion problem." T. at 15-16. Staff concluded 

that "the applicant does not meet the standards for granting a variance in the Critical Area 

for the proposed development.” T. at 17. 

The Critical Area Commission's Education and Conservation Coordinator, Mary 

Owens, testified to the Critical Area Commission's opposition to the proposed variance. 

T. 36-58. Ms. Owens, who has reviewed over 1,000 development projects in her 14 years 

with the Commission, testified that she had visited the site, reviewed the information 



submitted b\ the Applicant, and analyzed the proposal in light of the standards in the 

Critical Area law. T. at 37-39. Ms. Owens testified that, on a site "where basically all of 

the development is being removed, we really do try to look at minimizing the impact in 

the buffer. T. at 39. She told the Board that "some of the lot coverage that was 

formerly a gravel driveway is now going to be either a paved driveway or structures or a 

deck or part ot the house....those types of uses have different impacts.'’ T. at 39. She 

stated that the Critical Area Commission ‘1ook[s] at the property as a whole and at what 

is the available area outside the buffer -which they have about 3,000 square feet—and 

concentrate our development there and then try to minimize any of the impacts...in the 

buffer.” T. at 39-40. 

Ms. Owens explained to the Board the significance of the hydric soils on the 

property: "A hydric soil is not infiltratable, tends to have a lot of clay in it...generally 

does not drain very well....Hydric soils, particularly on this lot on the creek side, can turn 

into nontidal wetlands...absent the human activity.” T. at 40. Ms. Owens then discussed 

the letter dated August 3, 2009, which she wrote on behalf of the Critical Area 

Commission. Bd. Hearing Exh. 3, Attach. 2 (“CAC letter”). The CAC letter addressed all 

of the relevant St. Mary's County variance standards, and recommended denial of the 

variance for the house, garage, driveway, walkways, and parking in the expanded Buffer. 

"The new development must be approached as if the lot were an undeveloped 

grandfathered lot in the Critical Area Buffer. The existing structures that will be 

removed do not represent a pre-approved or grandfathered right to place new 

development in the Buffer or expanded Buffer.” CAC letter at l. The letter specifically 
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discussed the Applicant's variance request in relation to each variance standard, 

concluding that the Applicant had not met any of the required standards for the variance. 

Ms. Owens' letter informed the Board that "there are ample opportunities to 

significantly reduce impacts to the Buffer and expanded Buffer.” CAC letter at 1. In 

particular, she stated that the size of the proposed detached garage (1,280 square feet) far 

exceeds the typical two-car garage (440 square feet). Moreover, the plan shows that the 

dwelling will contain an attached three-parking-space garage (in addition to the 1,280 

square foot detached garage), and over 3,000 square feet of paved outdoor parking. CAC 

letter at 1. Ms. Owens testified that, although the Applicant had "the utmost flexibility 

in terms of trying to put the bulk of the development... not in the buffer," yet, the plan 

proposes to place most of the new development within the Buffer. T. at 42. Focusing on 

the 1,280 square foot garage, and the 3,200 square feet of driveways and paving, Ms. 

Owens testified that these amenities are "very large by most standards and particularly on 

a lot that is not really a large lot.” T. at 43. 

Turning to the Critical Area variance standards, Ms. Owens described for the 

Board the Commission's interpretation of the State law standard of “unwarranted 

hardship” in terms of a denial of reasonable use of the entire property. "We try to look at 

the whole concept of what it takes to have a dwelling and to what would go along with 

having a dwelling, perhaps a deck, a driveway, those kind of things that you need to use 

the property for residence....[but, a] home occupation, that's not something that 

necessarily every resident has." T. at 44. Reviewing Exhibit 7, an aerial photograph of 

the Lighthouse Road neighborhood including the six or eight lots on each side of the 

Applicant's property. Ms. Owens testified that the Commission also looks at the existing 



development pattern in the neighborhood.: "For the most part, especially in this particular 

stretch [of Lighthouse Road], a lot of the dwellings are more modest. They don't have 

large garages, they don't have large parking areas." T. at 45-46; Exh. 7. For an 

unwarranted hardship, Ms. Owens testified that the Commission considers the "entire 

parcel or lot” and "what is reasonable residential use of the property ” T. at 48. Ms. 

Owens again stated that the Applicant should first make use of the 3,000 square feet of 

the property located outside of the Buffer and expanded Buffer. Then, a variance of 

2,000 to 2,500 square feet would be consistent with variances granted by this Board in 

the past year to other neighboring properties. T. at 66. 

With regard to whether, without this variance, the Applicant would be denied a 

right commonly enjoyed by others within the Critical Area, Ms. Owens discussed the 

three recent variances granted by the Board for properties in the immediate Lighthouse 

Road neighborhood. T. at 49. She testified that the Critical Area Commission had not 

opposed the variance for the Ferat property, and she reviewed the site plan for that 

property. Board Flrg. Exh. 8; T. at 94- 96. The Applicants in that case reduced the lot 

coverage in the Buffer to 2,395 square feet. T. at 96. Ms. Owens stated that the 

comparison to be made by the Board is to the rights that persons enjoyed after passage of 

the Critical Area law, “in conformance with the local Critical Area Program.” T. at 49. 

Ms. Owens then testified extensively about the variance standard which requires 

the Applicant to prove that granting the variance would be in harmony with the spirit and 

intent ot the Critical Area Program, and would not adversely affect fish, wildlife, and 

plant habitat. T. at 50-58. She stated that granting this variance would contribute to the 

"continued degradation" of the Bay. Describing her visit to the site, she told the Board: 
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"[T]here was a very high tide and there was water well up into that entire area that is 

designated as a nontidal wetlands.” T. at 50. She expressed "significant concerns about 

how well water quality would be managed on this site.... [I]t would be very difficult to 

provide good stormwater quality practices because...the water table is very high, so the 

soils aren't very infiltratable." T. at 51. Because "the majority of the site is going to be 

developed" and because of the vehicles that will be parked for the Applicant's business, 

"untreated stormwater is going to have [to] run off the paved area where vehicles, et 

cetera, are being parked on a regular basis.” T. at 51-52. "The site doesn't drain very 

well. It's subject to being flooded by these high tides. And you have neighbors very 

close by, and the concern would be that you would be generating a lot of run-off.” T. at 

53. 

Board Chair Miedzinski questioned Ms. Owens about whether the Applicant's 

proposed plantings would ameliorate the adverse impacts from stormwater. Ms. Owens 

responded: "If you keep dumping polluted water into a wetland, eventually... the grass is 

not going to thrive, it's not going to function.” T. 54-55. The Board questioned Mr. 

Errington about whether he could reduce the size of his project. T. at 59-63. The Board 

then began to discuss the case. T. at 56-101. 

During the Board's discussion, the Board Chair stated the issue as he perceived it: 

"It's just a matter of how much lot coverage he has, and your concern is it's too much 

and he would like to have more, which is pretty much normal for us... this is nothing 

unusual for us.” T. at 56. Following that thread, the Board's discussion focused on 
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achieving some sort of compromise at the meeting that evening.6 but there was no 

discussion of the standards they were supposed to follow. 

The Board Chair stated: "Normally, in these cases, we try to give something to 

everybody. T. at 68. The Board attempted some on-the-spot negotiations,8 expressing 

concern that Mr. Errington had already reduced the size of his development plan.9 T. at 

58-69. Mr. Errington offered to turn his deck sideways, thereby reducing the intrusion 

into the Buffer by approximately 500 square feet. The Chair asked Ms. Owens if she 

would still be opposed to the variance, if the lot coverage were 6,700 square feet in the 

Buffer. T. at 94. Ms. Owens responded that she would stand by her letter, which had 

proposed a reasonable developable area of approximately 5,500 square feet, only 2,500 

square feet of which would be in the Buffer. T. at 94-94; CAC letter at 1. 

Anxious to bring the matter to a vote, the Board Chair said: "Obviously, we can’t 

keep bickering back and forth the rest of the night, so we have to come up with 

something.” T. at 94. He described the situation: “We have to move on in what we feel 

comfortable with, and it they’re [the Critical Area Commission] still opposed, then they 

6 Board Chair: "Mr. Errington’s been after this a couple of years or probably more.’’ T. at 

58; “And he’s already been working on this for three years.” T. at 69; “He’s waited this 
long for us to wait for another meeting.” T. at 88. 

Board Chair: (directed to the Applicant) “I know you’ve compromised a lot.” T. at 69. 
8 Board Member Edmonds:” I just feel if he can come up with any type of -any type of 

reduction at all. at least it would show that he’s working with the Board and things could 
be much more favorable for him.” T. at 78-79. 

Board Chair: “1 understand that you’ve reduced it— 
Mr. Errington: “It’s been a constant concession.” 
Board Chair: “I agree. I understand.” 

* * * 

Board Chair: “I’m thinking if there was any way that you could do something right now 
to help this out... 
Unidentified Male (Board Member): "If we could encourage some kind of compromise 

here to get the vote his way.” 
Board Chair: “Yes° Please.” T. at 70-71. 
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can take care of that later. We need to move on with the case. We've been discussing 

the same subject for about 45 minutes trying to come to some type of agreement and we 

haven't  So it's up to us to pick a figure and go with it...and we'll move on to the 

next case.” T. at 99. 

The Board then proceeded to pick a number (6,700 square feet). T. at 97-99. For 

their "findings,” the Board members engaged in an editing exercise, scratching out words 

in the County staff report, in an attempt to turn the staff s negative recommendation into 

favorable “’findings” of fact. 10 T. at 102-113. The Chair explained: "Well, essentially 

the way I feel—and I think I speak for the Board this time—we all agree the staff feels 

that the number 7,257 is too high and we've come up with the number 6,700.” T. at 111. 

Board Counsel cautioned the Board against "simply to pick a number out of the air and 

say that’s an unwarranted hardship.” T. at 112. Counsel also cautioned that "trying to 

create a negative or a reverse language of language that the [County] Department has 

used to oppose the granting of a variance is going to create—I think it will certainly 

create an unsustainable order.” T. at 111. Counsel was right. 

The Court of Special Appeals recently reaffirmed the principle that ‘“we may 

affirm the agency’s final decision only on the grounds on which it decided the matter.” 

Maryland Dept. ofTransp. v. Maddalone. 187 Md. App. 549, 572 (2009), citing Evans v. 

10 Board Chair: "We need to reverse staff s report.” T. at 101. 
’TTl go back to the original staff report and just read each condition and we’ll address 

them one by one.” T. at 107. 
Board Chair: “...okay. I’m going to change in the bottom of that paragraph the 7,257 to 

6,700 ....It would not confer a right to the applicant that would be otherwise denied to 
other property owners in the IDA and stop there. Yes, from the strict interpretation all 
the way to the end. But it would not confer.... 
Member Neale: “We have to change the - at the top of the next page. ...” 
Chair: "Right.” 
Unidentified Member: "We have to change that to 6,700." T. at 109-110. 
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Burruss. 401 Md. 586. 593 (2007). "A reviewing court may, and should, examine any 

conclusion reached by an agency, to see whether reasoning minds could reasonably reach 

that conclusion from facts in the record before the agency.” Hersl v. Fire & Police 

Employees' Retirement System, 2009 WL 3164417,  Md. App. , 981 A.2d 747 

(Oct. 5, 2009). If an agency's decision is not supported by substantial evidence, the 

Courts will reverse the decision. Hersl, id. and Maddalone, id. 

When reviewing an administrative agency’s conclusion of law, "no deference is 

given to the agency’s conclusions.” Layton v. Howard County Bd. of Appeals, 171 Md. 

App. 137, 173-174 (2006), quoted in Becker v. Anne Arundel County, 174 Md. App. at 

138. A review of the record in this case leads to only one conclusion: the Board’s Order 

was not supported by substantial evidence in the record. Moreover, the Board erred as a 

matter ot law by failing to apply the statutory presumptions and standards required in the 

State Critical Area law. Accordingly, this Court should reverse the Board. 

QUESTION PRESENTED 

Did the Board err as a matter of law, by failing to apply the standard of 

unwarranted hardship; and by failing to require the Applicant to meet the burden of 

satisfying each variance standard, including the presumption that the proposed 

development is not in harmony with the Critical Area Program? 

ARGUMENT 

The Board erred as a matter of law. First, the Board failed to apply the standard 

of unwarranted hardship. Second, the Board failed to require the Applicant to meet all of 

the variance standards, and failed to require the Applicant to overcome the statutorv 

presumption as required by State law. As for the "findings'* stated in the Board's Order. 
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a review of the record shows that there is a dearth of evidence to support the Board's 

grant of a variance for 6,700 square feet of impervious surface in the expanded Buffer. 

I. THE APPLICANT FAILED TO PROVE THAT, WITHOUT THE 

REQUESTED VARIANCE FOR A HOUSE, ATTACHED GARAGE, 

DETATCHED GARAGE, PARKING, DRIVEWAYS, WALKWAYS, AND 
OTHER STRUCTURES IN THE BUFFER, HE WOULD SUFFER AN 

“UNWARRANTED HARDSHIP” AS DEFINED BY THE GENERAL 
ASSEMBLY. 

A variance applicant must prove that, without the specific requested variance, he 

will be denied "reasonable and significant use of the entire parcel or lot for which the 

variance is requested,” and thus, will suffer an "unwarranted hardship.” Md. Code Ann., 

Nat. Res. 11 § 8-1808(d)(1); County Ordinance, Section 24.4.1.a. This standard is 

intentionally strict, and the General Assembly expressly required that it be applied by 

every local Board of Appeals in Critical Area variance cases. Becker v. Anne Arundel 

County, 174 Md. App. 114, 124 (2007). 

Nowhere in the testimony of the Applicant or his consultant, or in the Board's 

Order, is mention made of the State-law standards, including the standard of unwarranted 

hardship. This alone is reversible error. Becker v. Anne Arundel County, 174 Md. App. 

114, 136. The only evidence in the record on this standard, from Ms. Owens and Ms. 

Chaillet, established that the Applicant has 3,000 square feet of space available outside of 

the expanded Buffer to accommodate the majority of the 4,000 to 5,500 square feet of 

total development that is typical of lots in the neighborhood. T. at 11-17; 43-50. 

At the hearing, the Applicant failed to present any evidence that, without the 

specific requested variance, he would be denied “reasonable and significant use of the 

entire parcel or lot for which the variance is requested,” and thus will suffer an 

"unwarranted hardship" Md. Code Ann., Nat. Res. II § 8-1808(d)(1). In fact, the record 
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compels a finding to the contrary: The Applicant has 3,000 square feet of developable 

space outside of the Buffer and expanded Buffer and therefore can enjoy reasonable and 

significant use of his property with a far smaller variance than the one granted by the 

Board. 

Rather than looking at the natural features of his lot, Mr. Errington worked 

backward from the maximum amount of impervious surface that he desired. 

“Preliminary numbers said that we can’t put what we want in the expanded buffer and get 

5,500 square feet with that as well because of our constraints.” T. at 101. The question is 

not "what we want in the expanded buffer" but “what is the minimum necessary to 

provide reasonable use of the lot.” As Ms. Owens testified: “When you have a smaller 

lot or —a lot with development constraints, it may be that you can't use, you know, 4,000 

square feet of your property to have a home occupation.” T. at 44. 

The Board's Order granting the variance for 6,700 square feet of impervious 

surface in the expanded Buffer merely related back to the Board's own concept, and not 

the State law standard, of what is reasonable use. “The Applicants' home occupation is a 

permitted use. and therefore a component of a reasonable use of the land and structures 

comprising the Property.” Board’s Order at 3. Yet, the Board made no finding on the 

legal standard of “unwarranted hardship.” A finding that something is “a component of a 

reasonable use oi the land" is most assuredly not what is required under the Critical Area 

law. The Board did not, and could not, make the finding that the Applicant would be 

denied reasonable and significant use of the entire parcel without this variance for 6,700 

square feet of impervious coverage in the Buffer. The inability to have parking spaces 
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and garages in the Buffer for business vehicles does not amount to denial of reasonable 

use of the entire parcel or lot. 

The Board apparently relied on the erroneous assumption that the IDA status of 

the lot somehow allowed the Buffer to be encumbered with impervious surface for a 

home business." This assumption is wrong. Even though the Applicant’s property is 

designated as IDA, the General Assembly specified that "Lot coverage in the buffer may 

not exceed the minimum amount necessary for water-dependent facilities, regardless of 

the critical area classification or the size of the parcel or lot, except...for a variance 

granted in accordance with this subtitle.” Md. Code Ann., Nat. Res. II § 8- 

1808.3(b)(l)(italics added). Accordingly, the IDA status of the Applicant's land is 

irrelevant to the determination of whether the variance request for 7000+ square feet of 

lot coverage in the Buffer meets the variance standards. The Board's legally incorrect 

belief that the IDA status of the lot allows development in the Buffer, cannot support the 

granting of this variance. 

In its quest to allow the Applicant to place massive amounts of impervious 

surface in the legally protected Buffer, the Board did not even mention the overriding 

purpose and intent of the Critical Area law, to "foster more sensitive development” along 

the sensitive shoreline, and to "'protect irreplaceable State buffer resources.” Md. Code 

Ann., Nat. Res. II § 8-1801(a). Especially when a property has environmental 

constraints, a Board of Appeals must strictly apply the legal presumptions and the 

variance standards enacted by the General Assembly. The legal test is whether without a 

11 "There is no lot coverage limit in the IDA. Other owners of IDA properties...have 
been allowed to develop their properties.... Approval of a variance to place lot coverage 
in the Buffer...would not confer aright upon the Applicant that would be denied to other 
property owners in the IDA.” Board Order at 2-3. 
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variance, an applicant will be denied reasonable and significant use of his entire lot or 

parcel. The Board's Order makes a mockery of the General Assembly’s clear intent and 

plain words. 

The General Assembly did not say that a property owner is allowed to fill the 

Buffer with impervious surface in order to park cars and trucks for a home business. The 

Board’s Counsel recognized the lack of testimony offered by the Applicant to support a 

finding of unwarranted hardship: “1 may have missed something. I’m not sure what 

evidence we've heard to support that contention....! would not suggest to the Board that 

that's an adequate finding of fact to support the finding of an unwarranted hardship.” T. 

at 106. 

The intent of the General Assembly to protect the Critical Area Buffer is quite 

clearly pronounced in the Critical Area criteria: "[l]ocal jurisdictions shall establish a 

minimum 100-foor Buffer" and "[n]ew development activities . . . may not be permitted 

in the Buffer, except for those necessarily associated with water-dependent facilities. . .” 

COMAR 27.01.09.01C(1) and (2). "Local jurisdictions shall expand the Buffer beyond 

100 feet to include contiguous, sensitive areas, such as...hydric soils ... whose 

development or disturbance may impact streams, wetlands, or other aquatic 

environments.” COMAR 27.01.09.01 C(7). 

There is no credible interpretation of "unwarranted hardship” that would permit 

construction of 6.700 square feet of impervious surface in the Buffer to accommodate a 

home occupation, when the property is subject to reasonable residential use without the 

excessive garage and parking area desired for the business. It is quite disturbing that the 

Board granted this variance without applying the statutory definition of ‘unwarranted 
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hardship." The Applicant did not satisfy the burdens of proof and persuasion to meet the 

variance standards, including the standard of unwarranted hardship. The Board erred as a 

matter of law, because the Board did not apply the definition of unwarranted hardship as 

required by the General Assembly in Md. Code Ann., Nat. Res. II § 8-1808(d)(1). For 

this reason alone, the Board should be reversed. 

II. THE APPLICANT FAILED TO MEET ALL OF THE VARIANCE 

STANDARDS. 

A. The Critical Area Law Requires The Applicant To Prove Each and 

Every One of the Variance Standards. 

Since 2002, the Critical Area Law has required that a variance to a local 

jurisdiction’s Critical Area program may not be granted unless "the applicant has 

satisfied each one of the variance provisions.” 2002 Md. Laws, chs. 431,432, codified in 

Md. Code Ann., Nat. Res. II §§8-1808(d)(3)(ii) and (4)(ii). In this case, although the 

Board made a weak attempt at addressing most, but not all, of the standards, the glaring 

lack of supporting evidence renders the Board’s Order reversible as arbitrary and 

capricious. 

The record utterly lacks support for the Board's Order. As set forth in pages 8-17 

of this Memorandum, the only testimony presented to the Board regarding the variance 

standards came from the County's and State's witnesses. Those witnesses provided facts 

and exhibits to show that this application does not meet the standards. The Board erred 

by not requiring the Applicant to prove that he met each and every one of the standards. 

The General Assembly has specifically found that "each new development 

activity in the buffer is inimical" to the purposes of the Critical Area law. Md. Code 

Ann., Nat. Res. II §8-1801(a)(9). The Applicant did not rebut this legislative finding. 
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nor did the Board address it in the Order. Moreover, the Board erred by ignoring the 

presumption in the law that this proposed development does not conform to the spirit and 

intent of the Critical Area Program. Md. Code Ann., Nat. Res. II §§8-1808(d)(2)(ii). 

Based on competent and substantial evidence, a loccd jurisdiction shall make written 

findings as to whether the applicant has overcome the presumption.Md. Code Ann., 

Nat. Res. II §§8-1808(d)(3)(ii)( (emphasis added). The Board's failure to make these 

written findings is clear error. 

B. Denial Of New Construction Of A Single Family Dwelling, Detached 

Oarage, Parking, Driveways, and Other Structures In The Expanded 
Buffer Will Not Deprive Applicant Of A Right Commonly Enjoyed By 
Others L nder The County Critical Area Program. Allowing Such 

Construction VV ould Grant A Special Privilege To The Applicant. 

The Board made a ’finding of fact' that because of special conditions, “a literal 

enforcement of the provisions of the Ordinance would deprive the Applicant of rights 

commonly enjoyed by other properties in similar areas within the Critical Area of St. 

Mary’s County.” Bd. Order at 3. Other than the Board's statement in its Order that 

without the granting ot this variance, the applicant would be deprived of rights commonly 

enjoyed by others, the record contains no evidence whatsoever to support this remarkable 

statement. In fact, the evidence supports a finding that covering the Buffer with 

impervious surface is not a right commonly enjoyed. 

The Board s Order stated that "Ms. Owens presented evidence that the scope of 

the proposed development exceeds that of other variances granted to properties on 

Lighthouse Road, and that the conditions minimizing the impact on the environment 

imposed on other such variances are absent from this proposal.” Order at 2. Yet. 

astonishingly, the Board proceeded to make a "finding" that "a strict interpretation of the 
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Critical Area provisions will deprive the Applicant of rights commonly enjoyed by other 

properties in the IDA Order at 2. Notably, the Board fails to mention the evidence 

underlying this conclusion, because the only evidence presented regarding comparable 

properties showed that Mr. Errington’s variance would be far in excess of similar 

properties. The evidence completely undercuts the Board’s conclusion on this variance 

factor, rendering the Board's Order arbitrary and capricious. Maryland Dept ofTransp. 

v. Maddalone, 187 Md. App. 549 (2009) and Hersl v. Fires & Police Employees' 

Retirement System,2^9 WL 3164417,   Md. App. 981 A.2d 747 (October 5, 

2009)(both cases reversing agency decisions for lack of substantial evidence). 

In 2002, the General Assembly amended the Critical Area law to expressly 

require that, in determining if a variance applicant would be denied a Tight commonly 

enjoyed by others,’ the comparison had to be made to "a use of land or a structure 

permitted to others in accordance with the provisions of the critical area program.” 2002 

Laws of Md. Ch. 431, 432; Md. Code Ann., Nat. Res. II § 8-1808(d)(4)(iii) (emphasis 

added). To meet this standard, evidence must be presented on the "rights” enjoyed by 

others who have a single family dwelling, detached garage, and impervious surface in 

excess of 6,000 square feet in the Buffer, under the Critical Area program. Here, the 

Board simply had no evidence before it that other persons enjoy the right under the St. 

Mary's County Critical Area program to construct, in the Buffer, the extensive 

improvements which Mr. Errington desires. There is no ‘right’ to new development 

activities in the Buffer. A reading of the transcript of the Board's proceedings shows not 

one shred of evidence that other property owners in the County’s Critical Area are 
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permitted to place 6.700 square feet of impervious surface in the Buffer, to enhance a 

home business. 

Both Ms. Owens and Ms. Chaillet testified that this variance would grant to Mr. 

Errington a right not commonly enjoyed by other property owners in the Critical Area. 

Other residents of St. Mary's County are not permitted to build 6,700 square feet of 

impervious surface in the Buffer. The reality is that there is no right under the Critical 

Area program to place new development in the Buffer. “An agency acts arbitrarily and 

capriciously when its decision is not supported by substantial evidence.” Hersl, id., slip 

op. at 16. This Court may not uphold the agency order "unless it is sustainable on the 

agency’s findings and for the reasons stated by the agency.” Maddalone, id. at 572. This 

is just such a case, and the Board should be reversed. 

C. The Applicant Failed To Prove That The Variance Would Not 

Adversely Affect Fish, Wildlife, Or Plant Habitat, And That The 
Variance Would Be In Harmony With The Spirit And Intent Of The 
Critical Area Program. 

There is a presumption in the law that “human activity is harmful in [these] 

shoreline areas, where the new development of nonwater-dependent structures...is 

presumed to be contrary to the purpose of [this subtitle]...because these activities may 

cause adverse impacts.” Md. Code Ann., Nat. Res. 11 §8-1801(a)(4). The Board 

accepted the Applicant's proffer of a planting plan and marsh restoration, but the Board 

did not require the Applicant to prove that the 6,700 square feet of impervious surface in 

the Buffer would not adversely affect water quality. Evidence from Ms. Owens about the 

stormwater problems presented by the excessive impervious coverage, was ignored by 

the Board. 
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A granting of this variance to allow 7.000 square feet of disturbance 

to the Buffer and expanded Buffer will result in a substantive 

increase in stormwater and sediment runoff, the loss of essential 

infiltration opportunities, increased human impacts to the Buffer, 
and potential habitat loss. ...Poor internal drainage and a high water 

table limit the suitability of the site to infiltration and increase the 

hazard of flooding and standing water during high tides and storm 

events...It does not appear that any stormwater management 

practices are proposed, so untreated run-off will be directly 

discharged to wetlands and waterways. 

CAC letter at 4. 

The Critical Area Commission letter informed the Board that the granting of a 

variance to permit the proposed development "also impacts habitat because the additional 

development in the Buffer precludes the establishment of a naturally vegetated riparian 

area." CAC letter at 4. It is axiomatic that the increased use of the Buffer for business 

purposes, particularly for truck and automobile traffic, will introduce more pollutants into 

the waters of the State. Such an outcome is contrary to the goals of the Critical Area 

Program to '‘conserve fish, wildlife, and plant habitat.” Md. Code Ann, Nat. Res. II § 

8-1808(b). 

CONCLUSION 

In Critical Area variance cases, the burden is on the Applicant. Md. Code Ann., 

Nat. Res. II § 8-1808(d). In the present case, the Applicant and his witness failed to 

carry their burden of proof on any of the variance factors. Moreover, the testimony of the 

County’s and the State's witnesses about the rights commonly enjoyed by other property- 

owners on the same street, established conclusively that the variance requested was far in 

excess of those granted to other property owners. The Applicant had the obligation to 

submit evidence sufficient to carry the burdens of proof and persuasion on all of the 

statutory variance standards. He did not meet the burdens of proof and persuasion on any 
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ot the standards. Moreover, the Board's failure to use the correct legal standard of 

unwarranted hardship, and failure to make all of the required written findings as 

mandated by State law, constitutes clearly reversible error. 

For the foregoing reasons and authorities, the Critical Area Commission 

respectfully requests this Honorable Court to reverse the Order of the St. Mary’s County- 

Board of Appeals. 

Respectfully submitted, 

DOUGLAS F. GANSLER 
Attorney General of Maryland 

¥ 'fYKVL J 

.-a/w-y 

Marianne E. Disc 

Saundra K. Canedo 
Assistant Attorneys General 
Critical Area Commission for the Atlantic 
and Coastal Bays 
1804 West Street, Suite 100 

Annapolis, Maryland 21401 
(410) 260-3467' 
Attorneys for Margaret Me Hale, Chair, 

Critical Area Commission for the 

Chesapeake and Atlantic Coastal Bays 

November 20, 2009 
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ST. MARY'S COUNTY BOARD OF APPEALS 

In the Matter of the application of Robin P. and 
Jeffery L. Errington for a variance from Section 
71.8.3 of the St. Mary’s County Comprehensive 
Zoning Ordinance (Z02-01) to place new lot 
coverage in the Critical Area Buffer and from Section Case No. YAAP #07-2857 
41.5.3.i(3) (b) to trade more than 1.000 square feet of Errington 
lot coverage in the Critical Area Buffer to replace an 
existing single-family dwelling and appurtenances. 

ORDER 

WHEREAS, Application YAAP #07-2857 - Errington was duly filed with the St. Mary’s County 
Board of Appeals (the "Board”) by Robin P. and Jeffery L. Errington (the “Applicants”), on or about March 31, 
2008; and 

WHEREAS, the Applicants seek a Variance from Section 71.8.3 of the St. Mary’s County 
Comprehensive Zoning Ordinance (Z02-01), as amended, (the "Ordinance"), to place new lot coverage in the 
Critical Area Buffer and from Section 41.5.3.i (3) (b) to trade more than 1,000 square feet of lot coverage in the 
Critical Area Buffer to replace an existing single-family dwelling and appurtenances. The property contains 37,500 
square feet (25,543 square feet of fastland); is zoned Residential, Low-Density District (RL), Intensely Developed 
Area (IDA) Overlay; and is located at 45112 Lighthouse Road, Piney Point, Maryland; Tax Map 65, Grid 17, Parcel 
225 (the “Property”); and 

WHEREAS, after due notice, a public hearing was conducted by the Board on Thursday, August 
13, 2009 in Main Meeting Room, Chesapeake Building, 41770 Baldridge Street, of the Governmental Center in 
Leonardtown, Maryland, at 6:30 p.m., and all persons desiring to be heard were heard, documentary evidence 
received, and the proceedings electronically recorded. 

NOW, THEREFORE, having reviewed the testimony and evidence presented at the hearing, the 
following facts, findings, and decision of the Board are noted: 

SUMMARY OF TESTIMONY 

The subject property (Property) is situated on Lighthouse Road between Piney Point Creek to the north and 
the Potomac River to the south. The Property is a grandfathered lot because it was recorded prior to the adoption of 
the Maryland Critical Area regulations in December 1985. A private well and public sewer will serve the Property. 

The Property is significantly constrained by the Critical Area Buffer (Buffer) measured from the mean high 
water of Piney Point Creek and the north side and the Potomac River on the south side. The Buffer is expanded for 
tidal wetlands, tidally influenced nontidal wetlands are wetlands that have historically been considered nontidal, but 
are now influenced by the tides. The hydric soils consist of Beach (Be) and Othello (Ot) according to the 1978 
United States Department of Agriculture's Soil Survey of St. Mary’s County. Approximately 3,000 square feet of 
the lot are outside the Buffer. 

The Applicants propose to replace 9,621 square feet ot lot coverage (37.6%) existing at the time of the 
Applicants’ acquisition with only 7,257 square feet of lot coverage (19.3%) and a 916 square foot deck, 
approximately one-third of which would be located in the Buffer. The deck can be re-configured to minimize its 
intrusion into the Butter and plan can be revised to reduce the total lot coverage to approximately 6,700 square feet. 
In addition to the plantings required in mitigation of disturbance of the Buffer, the Applicants also propose to re- 
establish an area of 2,197 square feet of marsh by planting of marsh vegetation. 

One of the Applicants is a general contractor and proposes to utilize the improvements for pursuit of a 
home occupation that is permitted under the Ordinance. 
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Mary R. Owens, Education and Conservation Coordinator of the Critical Area Commission, testitied in 
opposition to the Application. The Commission's opinion is that the lot coverage is excessive; that the proposed 
detached garage, deck of the proposed size, shed, expanded driveway and parking area are not required tor a 
reasonable use of the Property. The Commission is also of the opinion that the impact on the Buffer would not be 
minimized, and that lot coverage of no more than 5,500 square feet (including the 3,000 square feet outside the 
Buffer) would permit a reasonable use. Finally, Ms. Owens presented evidence that the scope ot the proposed 
development exceeds that of other variances granted to properties on Lighthouse Road, and that the conditions 
minimizing the impact on the environment imposed on other such variances are absent from this proposal. 

SI MMARY OF DOCUMENTARY EVIDENCE 

The Board accepted into evidence the following exhibits: 

Exhibit No. 1 - Affidavit of mailing notices and mailing receipts 
Exhibit No. 2 - Affidavit of posting notices 
Exhibit No. 3 - Staff Report 
Exhibit No. 4 - Letter addressing the standards dated 8/13/09 
Exhibit No. 5 - Letter from Greg Kolarik 
Exhibit No. 6 - Staff PowerPoint Presentation 
Exhibit No. 7 - Critical Area Commission Aerial Photograph 
Exhibit No. 8 - Ferat Buffer Management Plan dated 1/5/09 

Findings 

The Board addresses the Special Standards for Granting Variances, which are set forth in Section 
24.4'of the Ordinance, finding as follows: 

a. That special conditions or circumstances exist that are peculiar to the land or 
structure involved and that strict enforcement of the Critical Area provisions of this 
Ordinance would result in unwarranted hardship; 

The Property is a grand-fathered lot situated between the Potomac River to the south and Piney Point Creek 
to the north and is substantially constrained by tidal wetlands, tidally influenced non-tidal wetlands, non-tidal 
wetlands, hydnc soils, and a floodplain, and two expanded Critical Area Buffers. An area of only 3,000 square feet 
out of 25,543 square feet of fastland is situated between the two Buffers on the Property. 

Some relief from the Critical Area provisions is necessary due to the environmental constraints of the 
Property. 

For these reasons, the Board finds that special conditions or circumstances exist that are peculiar to the land 
or structure involved and that strict enforcement of the Critical Area provisions of this Ordinance would result in 
unwarranted hardship. 

h. That strict interpretation of the Critical Area provisions of this Ordinance will deprive 
the applicant of rights commonly enjoyed hy other properties in similar areas within the 
Critical Area of St. Mary’s Count}-; 

A strict interpretation of the Critical Area provisions will deprive the Applicant of rights commonly 
enjoyed by other properties in the IDA. There is no lot coverage limit in the IDA. Other owners of IDA properties 
constrained by tidal waters, wetlands, hydric soils, and the floodplain have been allowed to develop their properties. 
In particular, other grandfathered properties on Lighthouse Road have either redeveloped or expanded existing 
structures. 

Some relief from the Critical Area provisions is necessary due to the environmental constraints ot the 
Property. 
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For these reasons, the Board finds that strict enforcement of the Critical Area provisions of this Ordinance 
would deprive the applicant of rights commonly enjoyed by other properties in similar areas within the Critical Area of 
St. Mary’s County. 

c. The granting of a variance will not confer upon an applicant any special privilege that 
would he denied by the Critical Area provisions of this Ordinance to other lands or 
structures within the Critical Area of St. Mary's County; 

All property owners of grandfathered lots and parcels in the IDA have the right to develop and redevelop 
their properties and to improve their properties by expanding existing structures. 

Some relief from the Critical Area provisions is necessary due to the environmental constraints of the 
Property. 

For theses reasons, the Board finds that approval of a variance to place lot coverage in the Buffer, to disturb 
the Buffer with a deck, and to trade more than 1,000 square feet of lot coverage in the Buffer would not confer a 
right upon the Applicant that would be denied to other property owners in the IDA in similar circumstances. 

d- The variance request is not based upon conditions or circumstances that are the result of 
actions by the applicant; 

Some relief from the Critical Area provisions is necessary due to the environmental constraints of the 
Property. 

The Board finds that the natural constraints of the Property actuated by Critical Area regulations created the 
hardship. 

e. The granting of the variance will not adversely affect water quality or adversely impact 
fish, wildlife, or plant habitat within the Critical Area, and that the granting of a 
variance will be in harmony with the general spirit and intent of the Critical Area 
program; 

1 he Applicants adherence to a planting agreements, marsh restoration, measures to improve water quality 
(including a dewatering basin and a rooftop disconnect) satisfying the “10 percent rule,” and removal of the gravel 
in the rear of the Property will improve the water quality and be in harmony with the spirit and intent of the Critical 
Area Program.. 

For theses reasons, the Board finds that approval of a variance to place lot coverage in the Buffer, to disturb 
the Buffer with a deck, and to trade more than 1,000 square feet of lot coverage in the Buffer will not adversely 
affect water quality or adversely impact fish, wildlife, or plant habitat within the Critical Area, and that the granting of 
a variance will be in harmony with the general spirit and intent of the Critical Area program. 

f. The variance is the minimum necessary to achieve a reasonable use of the land or 
structures; 

I he Applicants have worked with the Department of Land Use and Growth Management to reduce the 
amount of proposed lot coverage. The Applicants' home occupation is a permitted use, and therefore a component 
of a reasonable use of the land and structures comprising the Property. The Board has given due consideration to the 
Critical Area Commission’s- opinion regarding the minimum necessary for such a use". The Commission concedes 
that up to 5,500 square feet of coverage (including 2,500 square feet in the Buffer) is reasonable. Thus, the 
minimum amount of lot coverage for a reasonable use is fairly debatable, and a matter for the Board’s 
determination. 

For these reasons, the Board finds that a variance to place lot coverage in the Buffer, to disturb the Buffer 
with a deck re-configured to nmiiiiii/rnffmsinrf into the Buffer, and to trade more than 1,000 square feet of lot 
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coverage in the Buffer, subject to conditions that the deck be reconfigured to minimize intrusion into the Butter and 
that total lot coverage not exceed 6,700 square feet, is the minimum necessary to achieve a reasonable use ot the land 
or structures. 

Decision 

NOW, THEREFORE. BE IT ORDERED, that, having made a finding that the standards for \ anance 
and the objectives of Section 71.8.3 and 41.5.3.1 (3) (b) of the St. Mary’s County Comprehensive Zoning Ordinance 
have been met, the requests to place new lot coverage in the Critical Area Buffer and to trade more than 1,000 
square feet of lot coverage in the Critical Area Buffer to replace an existing single-family dwelling and 
appurtenances is approved, subject to the following conditions: 

1 The deck shall be re-configured to minimize intrusion into the Buffer; 
2. Lot coverage shall not exceed 6,700 square feet; 
3. The Applicants shall provide a Planting Plan prior to the issuance of the building permit, which 

shows the required 3:1 mitigation per square foot of the variance granted pursuant to Section 
24.4.2.b of the Ordinance. The Planting Plan shall show which native species have been selected 
for planting, and where on the Property the Applicant proposes to plant the vegetation. Areas 
without forest vegetation must be planted first prior to paying fees-in-lieu; and 

4. The Applicants shall comply with the Critical Area Planting Agreement and approved Planting 
Plan. 

This Date: August 27, 2009 

Those voting in favor of the request: 

Wayne'Miedzinskil J 
Acting Chairman 

Mr. Guy. Mr. Edmonds, Mr. Miedzinski and Ms. 
Neale 

Those voting against the requested variance: Mr. Payne 

Approved as to form and legal sufficiency: 

George R. Sparling 
Attorney 
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St. Mary’s County Government 

OFFICE OF THE COUNTY ATTORNEY 

Christy Holt Chesser, County Attorney 
David A. Weiskopf, Deputy County Attorney 

Francis Jack Russell, President 
Kenneth R. Dement, Commissioner 
Lawrence D. Jarboe, Commissioner 

Thomas A. Mattingly, Sr., Commissioner 
Daniel H. Raley, Commissioner 

IN THE CIRCUIT COURT FOR ST. MARY’S COUNTY, MARYLAND 

PETITION OF 
MARGARET MCHALE 

CRITICAL AREA COMMISSION for the 
Chesapeake and Atlantic Coastal Byways 

1801 West Street, Suite 100 

Annapolis, Maryland 21401 

FOR JUDICIAL REVIEW OF: 

THE DECISION OF THE ST. MARY’S 
COUNTY BOARD OF APPEALS 
P.O. Box 653 
Leonardtown, Maryland 20650 

IN THE CASE OF 

ROBIN P. AND JEFFERY L. ERRINGTON 

Variance to Critical Area Buffer 

No. VAAP #07-2857 

October 22 ,2009 

NOTICE OF FILING OF PETITION FOR .JUDICIAL REVIEW 

You are hereby notified that a Petition for Judicial Review was filed by Douglas F. Gansler, Attorney 
General of Maryland and Saundra K. Canedo and Marianne E. Disc, Assistant Attorneys General, on behalf of the 
Petitioner Margaret McHale, Chairman of the Critical Area Commission, against the St. Mary’s County Board of 
Zoning Appeals on September 11, 2009 in the Circuit Court for St. Mary’s County, Maryland in Civil Action No. 
CA-18C09-001429 a copy of which is attached hereto as “Exhibit A.” 

The Petitioner requests Judicial Review of the August 27, 2009 decision of the St. Mary’s County Board of 
Zoning Appeals which granted the Petitioners’ request for a Variance to place new lot coverage in the Critical Area 
Buffer and to trade more than 1,000 square feet of lot coverage in the 100-foot Critical Area Buffer to replace an 
existing single-family dwelling and appurtenances in Piney Point, Maryland. A copy of that order is attached as 
“Exhibit B.” 

You have received this notification pursuant to Maryland Rule of Civil Procedure 7-202, due to your 
participation in the public hearing before the St. Mary’s County Board of Zoning Appeals regarding the subject cited 
in the Petition. Receipt of this notice does not confer standing to participate in the Petition for Judicial Review. 
Any party wishing to oppose the Petition must file a response with the Circuit Court for St. Mary’s County, 
Maryland within thirty (30) days of the mailing of this notice. 

* 
* 

* 
* 

* 

* 

* 

* CASE NO. 18-C-09-001429 
* 
* 
* 
* 
* 
* 
* 

* 

* 
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Christy Holt-Chesser 
County Attorney 

P.O. Box 653 ♦ Governmental Center ♦ 41770 Baldridge street, Leonardtown, MD 20650 
PHONE 301.475.4200 X1700 ♦ Fax 301.475.4660 ♦ www.co.saint-marys.md.us 





IN THE CIRCUIT COURT OF MARYLAND 
FOR ST. MARY’S COUNTY 

PETITION OF: 
MARGARET MCHALE, Chair, 

Critical Area Commission for the 
Chesapeake and Atlantic Coastal Bays 

1801 West Street, Suite 100 
Annapolis, Maryland 21401 

FOR JUDICIAL REVIEW OF 
THE DECISION OF: 
THE ST. MARY’S COUNTY BOARD 

OF APPEALS 
P.O. Box 653 
Governmental Center 

41770 Baldridge Street 
Leonardtown, Maryland 20650 

IN THE CASE OF: 
ROBIN P. and JEFFERY L. ERRINGTON, 
Variance to Critical Area Buffer 

No. VAAP #07-2857 

PETITION FOR JUDICIAL REVIEW 

Margaret McHale, Chair, Critical Area Commission for the Chesapeake and 

Atlantic Coastal Bays (“Chair McHale”) by her attorneys, Douglas F. Gansler, Attorney 

General of Maryland and Marianne E. Disc and Saundra K. Canedo, Assistant Attorneys 

General, pursuant to Rule 7-202, files this Petition for Judicial Review and states: 

1 Chair McHale hereby requests judicial review of the August 27, 2009 Decision of 

the St. Mary’s County Board of Appeals in the above-captioned Case No. VAAP #07- 

2857. Robin P. and Jeffery L Errington. The Board’s Decision granted a variance to the 

100-foot Buffer of the Critical Area Law, for property in Piney Point, in the Critical Area 
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of St. Mary's County. 
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2. Chair McHale received the Decision from the County on August 31, 2009. 

3. Chair McHale was not a party to the agency proceeding. 

4. Chair McHale has standing and the right and authority to file this Petition 

pursuant to Annotated Code of Maryland, Natural Resources Article §8-1812(a) and (c). 

Respectfully submitted, 

DOUGLAS F. GANSLER 

Attorney General of Maryland 

'MAAMavti/. ?. hfa/frO- 

Li/AAicA/. 
Jarjanne E. Disc 

Saundra K. Canedo 
Assistant Attorneys General 
Critical Area Commission for the 
Chesapeake and Atlantic Coastal Bays 

1801 West Street, Suite 100 
Annapolis, Maryland 21401 
(410)260-3466 
Attorneys for Margaret McHale, Chair, 

Critical Area Commission for the 
Chesapeake and Atlantic Coastal Bays 
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ST. MARY’S COUNTY BOARD OF APPEALS 

In the Matter of the application of Robin P. and 
Jeffery L. Errington for a variance from Section 
71.8.3 of the St. Mary’s County Comprehensive 
Zoning Ordinance (Z02-01) to place new lot 
coverage in the Critical Area Buffer and from Section Case No. VAAP #07-2857 
41.5.3.i(3) (b) to trade more than 1,000 square feet of Errington 
lot coverage in the Critical Area Buffer to replace an 
existing single-family dwelling and appurtenances. 

ORDER 

WHEREAS, Application VAAP #07-2857 - Errington was duly filed with the St. Mary’s County 
Board of Appeals (the “Board”) by Robin P. and Jeffery L. Errington (the “Applicants"), on or about March 31, 
2008;and 

WHEREAS, the Applicants seek a Variance from Section 71.8.3 of the St. Mary’s County 
Comprehensive Zoning Ordinance (Z02-01), as amended, (the “Ordinance”), to place new lot coverage in the 
Critical Area Buffer and from Section 41.5.3.i (3) (b) to trade more than 1,000 square feet of lot coverage in the 
Critical Area Buffer to replace an existing single-family dwelling and appurtenances. The property contains 37,500 
square feet (25,543 square feet of fastland); is zoned Residential, Low-Density District (RL), Intensely Developed 
Area (IDA) Overlay; and is located at 45112 Lighthouse Road, Piney Point, Maryland; Tax Map 65, Grid 17, Parcel 
225 (the “Property”); and 

WHEREAS, after due notice, a public hearing was conducted by the Board on Thursday, August 
13, 2009 in Main Meeting Room, Chesapeake Building, 41770 Baldridge Street, of the Governmental Center in 
Leonardtown, Maryland, at 6:30 p.m., and all persons desiring to be heard were heard, documentary evidence 
received, and the proceedings electronically recorded. 

NOW, THEREFORE, having reviewed the testimony and evidence presented at the hearing, the 
following facts, findings, and decision of the Board are noted: 

SUMMARY OF TESTIMONY 

The subject property (Property) is situated on Lighthouse Road between Piney Point Creek to the north and 
the Potomac River to the south. The Property is a grandfathered lot because it was recorded prior to the adoption of 
the Maryland Critical Area regulations in December 1985. A private well and public sewer will serve the Property. 

The Property is significantly constrained by the Critical Area Buffer (Buffer) measured from the mean high 
water of Piney Point Creek and the north side and the Potomac River on the south side. The Buffer is expanded for 
tidal wetlands, tidally influenced nontidal wetlands are wetlands that have historically been considered nontidal, but 
are now influenced by the tides. The hydric soils consist of Beach (Be) and Othello (Ot) according to the 1978 
United States Department of Agriculture’s Soil Survey of St. Mary’s County. Approximately 3,000 square feet of 
the lot are outside the Buffer. 

The Applicants propose to replace 9,621 square feet of lot coverage (37.6%) existing at the time of the 
Applicants' acquisition with only 7,257 square feet of lot coverage (19.3%) and a 916 square fool deck, 
approximately one-third ol which would be located in the Buffer. The deck can be re-configured to minimize its 
intrusion into the Buffer and plan can be revised to reduce the total lot coverage to approximately 6,700 square feet. 
In addition to the plantings required in mitigation of disturbance of the Buffer, the Applicants also propose to re- 
establish an area of 2,197 square feet of marsh by planting of marsh vegetation. 

One of the Applicants is a general contractor and proposes to utilize the improvements for pursuit of a 
home occupation that is permitted under the Ordinance. 
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Mary R Owens, Education and Conservation Coordinator of the Critical Area Commission, testified in 
opposition to the Application. The Commission’s opinion is that the lot coverage ,s excessive; that the proposed 
detached garage, deck of the proposed size, shed, expanded driveway and parking area are not required for a 
reasonable" use*of the Property. The Commission is also of the opinion that the impact on the Buffer would not be 
minimized, and that lot coverage of no more than 5,500 square feet (including the 3,000 square feet outside the 
Buffer) would permit a reasonable use. Finally, Ms. Owens presented evidence that the scope of the proposed 
development exceeds that of other variances granted to properties on Lighthouse Road, and that the conditions 
minimizing the impact on the environment imposed on other such variances are absent from this propose . 

SUMMARY OF DOCUMENTARY EVIDENCE 

The Board accepted into evidence the following exhibits: 

Exhibit No. 1 - Affidavit of mailing notices and mailing receipts 
Exhibit No. 2 - Affidavit of posting notices 
Exhibit No. 3 - Staff Report 
Exhibit No. 4 - Letter addressing the standards dated 8/13/09 
Exhibit No. 5 - Letter from Greg Kolarik 
Exhibit No. 6 - Staff PowerPoint Presentation 
Exhibit No. 7 - Critical Area Commission Aerial Photograph 
Exhibit No. 8 - Ferat Buffer Management Plan dated 1/5/09 

Findings 

The Board addresses the Special Standards for Granting Variances, which are set forth in Section 
24.4 of the Ordinance, finding as follows: 

That special conditions or circumstances exist that are peculiar to the land or 
structure involved and that strict enforcement of the Critical Area provisions of this 
Ordinance would result in unwarranted hardship; 

The Property is a grand-fathered lot situated between the Potomac River to the south and Piney Point Creek 
to the north and is substantially constrained by tidal wetlands, tidally influenced non-t.dal wetlands, non-t.dal 
wetlands, hydric soils, and a floodplain, and two expanded Critical Area Buffers. An area of only 3,000 square feet 
out of 25,543 square feet of fastland is situated between the two Buffers on the Property. 

Some relief from the Critical Area provisions is necessary due to the environmental constraints of the 
Property. 

For these reasons, the Board finds that special conditions or circumstances exist that are peculiar to the land 
or structure involved and that strict enforcement of the Critical Area provisions of this Ordinance would result in 
unwarranted hardship. 

b That strict interpretation of the Critical Area provisions of this Ordinance will deprive 
the applicant of rights commonly enjoyed by other properties in similar areas within the 
Critical Area of St. Mary's County; 

A strict interpretation of the Critical Area provisions will deprive the Applicant of rights commonly 
enjoyed by other properties in the IDA. There is no lot coverage limit in the IDA. Other owners of IDA properties 
constrained by tidal waters, wetlands, hydric soils, and the floodplain have been allowed to develop their properties. 
In particular, other grandfathered properties on Lighthouse Road have either redeveloped or expanded existing 
structures. 

Some relief from the Critical Area provisions is necessary due to the environmental constraints of the 
Property. 
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For these reasons, the Board finds that strict enforcement of the Critical Area provisions of this Ordinance 
would deprive the applicant of rights commonly enjoyed by other properties in similar areas within the Critical Area of 
St. Mary’s County. 

c. The granting of a variance will not confer upon an applicant any special privilege that 
would be denied by the Critical Area provisions of this Ordinance to other lands or 
structures within the Critical Area of St. Mary’s County; 

All property owners of grandfathered lots and parcels in the IDA have the right to develop and redevelop 
their properties and to improve their properties by expanding existing structures. 

Some relief from the Critical Area provisions is necessary due to the environmental constraints of the 
Property. 

for theses teasons, the Board finds that approval of a variance to place lot coverage in the Buffer, to disturb 
the Buffer with a deck, and to trade more than 1,000 square feet of lot coverage in the Buffer would not confer a 
right upon the Applicant that would be denied to other property owners in the IDA in similar circumstances. 

d. The variance request is not based upon conditions or circumstances that are the result of 
actions by the applicant; 

Some relief from the Critical Area provisions is necessary due to the environmental constraints of the 
Property. 

The Board finds that the natural constraints of the Property actuated by Critical Area regulations created the 
hardship. 

e. The granting of the variance will not adversely affect water quality or adversely impact 
fish, wildlife, or plant habitat within the Critical Area, and that the granting of a 
variance will be in harmony with the general spirit and intent of the Critical Area 
program; 

The Applicants adherence to a planting agreements, marsh restoration, measures to improve water quality 
(including a dewatering basin and a rooftop disconnect) satisfying the “10 percent rule,” and removal of the gravel 
in the rear of the Property will improve the water quality and be in harmony with the spirit and intent of the Critical 
Area Program.. 

For theses teasons, the Board finds that approval of a variance to place lot coverage in the Buffer, to disturb 
the Buffer with a deck, and to trade more than 1,000 square feet of lot coverage in the Buffer will not adversely 
affect water quality or adversely impact fish, wildlife, or plant habitat within the Critical Area, and that the granting of 
a variance will be in harmony with the general spirit and intent of the Critical Area program. 

f The variance is the minimum necessary to achieve a reasonable use of the land or 
structures; 

? f 
I he Applicants have worked with the Department of Land Use and Growth Management to reduce the 

amount of proposed lot coverage. Die Applicants' home occupation is a permitted use, and therefore a component 
of a reasonable use of the land and structures comprising the Property. The Board has given due consideration to the 
Critical Area C ommissionY opinion regarding the minimum necessary for such a use. The Commission concedes 
that up to 5,500 square feet of coverage (including 2,500 square feet in the Buffer) is reasonable. Thus, the 
minimum amount of lot coverage for a reasonable use is fairly debatable, and a matter for the Board’s 
determination. 

f oi these reasons, the Board finds that a variance to place lot coverage in the Buf fer, to disturb the Buf fer 
with a deck re-configured to minimize intrusion into the Buffer, and to trade more than 1.000 square feet of lot 
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coverage in the Buffer, subject to conditions that the deck be reconfigured to minimize intrusion into the Buffer and 
that total lot coverage not exceed 6,700 square feet, is the minimum necessary to achieve a reasonable use of the land 
or structures. 

■4 

Decision 

NOW THEREFORE, BE IT ORDERED, that, having made a finding that the standards for Variance 
and the objectives of Section 71.8.3 and 41.5.3.i (3) (b) of the St. Mary's County Comprehensive Zomng Ordinance 
have beenJmet the requests to place new lot coverage in the Critical Area Buffer and to trade more than 1, 
square feet of lot coverage in the Critical Area Buffer to replace an existing single-family dwelling and 
appurtenances is approved, subject to the following conditions: 

1 The deck shall be re-configured to minimize intrusion into the Buffer; 
2 Lot coverage shall not exceed 6,700 square feet; . 
3. The Applicants shall provide a Planting Plan prior to the issuance of the building permit which 

shows the required 3:1 mitigation per square foot of the variance granted pursuant to - ec ion 
24 4 2 b of the Ordinance. The Planting Plan shall show which native species have been selected 
for planting, and where on the Property the Applicant proposes to plant the vegetation. Areas 
without forest vegetation must be planted first prior to paying fees-in-l.eu; and 

4. The Applicants shall comply with the Critical Area Planting Agreement and approved Planting 
Plan. 

This Date: August 27, 2009 

Those voting in favor of the request: 

^    
Wayne-Miedzinskit J 
Acting Chairman 

Mr. Guy, Mr. Edmonds, Mr. Miedzinski and Ms. 
Neale 

CIS 

Those voting against the requested variance: Mr. Payne 

Approved as to form and legal sufficiency: 

George R. Sparling 
Attorney 

RECEIVED 

OCT 2 6 20US 

CRITICAL AREA COMMISSION 
I Chesapeake & Atlantic Coastal Bays 
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St. Mary’s County Government 

DEPARTMENT OF LAND USE 

AND GROWTH MANAGEMENT 

Derick Berlage, Director 

Phillip J. Shire, Deputy Director 

Francis Jack Russell, President 
Kenneth R. Dement, Commissioner 

Lawrence D. Jarboe, Commissioner 
Thomas A. Mattingly, Sr., Commissioner 

Daniel H. Raley, Commissioner 

Date: June 22, 2010 

To: Bruce Young, District Manager, Soil Conservation District 
Mary Owens, Education Coordinator, Critical Area Commission 

From: Kelly Palmer, Environmental Planner 

Re: Soil Survey conducted at 45112 Lighthouse Road, Piney Point, MD 

Jeffrey Errington dropped off a hydric soils investigation report on Monday, June 21, 
2010. After reviewing the report, it appears that there are hydric soils on the property, 
but there are also non-hydric soils. Per the landscape architect that performed the 
test, the Critical Area Buffers should be reduced to exclude the area where the 
proposed development is to take place. 
I would like both of you to review this report and provide me with feedback regarding 
whether or not you agree with the analysis and whether or not you believe that the 
test is correct and the buffers should be moved. Mr. Errington has not revised his 
plan, but he believes that his proposed development will now be completely outside of 
the Buffer. 
I will wait for your comments before I contact Mr. Errington to advise him of his next 
steps in this process. 

If you have any questions, or need further clarification, please feel free to contact me 
at anytime. 

received 

JUN 2 4 21)11) 

CRITICAL AREA COMMISSION 
Chesapeake & Atlantic Coastal Bays 

P.O. Box 653 ♦ Governmental Center *23150 Leonard Hall Drive, Leonardtown, MD 20650 
PHONE 301.475.4200 X1500 ♦ FAX 301.475.4635* www.co.saint-marys.md.us 
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3-31-08 

To: Office of Land Use and Growth Management St. Mary’s County 

From: Jeffrey L. Errington/ Robin P. Errington 

Ref: Letter to Address the Standards for Granting Variances in the Critical Area 

The letter is intended to address the standards for granting a variance in the 

Critical Area as it pertains to our property 45112 Lighthouse Rd, Piney Point, Md. This 

property is in the IDA and has a current residence, road and parking area, walkways, 

garage, storage buildings, decks and a boat ramp. 

1. The special conditions that exist on this particular lot make it impossible for the 
adequate use of the lot for a residence, a garage, a storage building and a pool 
with the strict enforcement of the Critical Area provision of the Ordinance. The 
lot is very narrow and the Critical Area buffers reduce the size of an acceptable 
building space with a storage building, adequate road and parking area and a 

limited pool location area to an unacceptable standard. The proposed site plan 
design takes into consideration all set backs and buffers as they pertain to this lot. 

The site plan also takes into consideration additional removal of impervious 
surface from the Critical Area buffers to improve the status of those areas to better 

comply with the Ordinance. 

2. The strict enforcement of the Critical Area provisions of the Ordinance would 
deprive us of rights commonly enjoyed by all other properties in similar areas 
within the Critical Area. There are several lots with very similar site plans right 

on Lighthouse Road and in the surrounding areas. 
3. Granting this variance would not confer upon us any special privileges that would 

normally be granted any other lands or structures within the Critical Areas of St. 
Mary’s County as they pertain to this type of lot and building request. 

4. This variance request is not based on any conditions or circumstances that are a 
result of anything we have done. It is purely a result of changes in rules within the 

Critical Area as they affect this particular building situation on our lot. 
5. Granting this variance will not adversely affect water quality or adversely impact 

fish, wildlife, or plant habitat within the Critical Area. It is our opinion that this 
plan would actually improve these areas. Upon completion of the project we feel 

that our improved plan would be in harmony with the general spirit of the critical 
area program. We also feel that it would be excellent example for future project 

and there ability to comply with the Critical Area criteria as they pertain to this 
type of lot and building situation. 

Thank you, 



. 



STANDARDS FOR A VARIANCE 
YAAP # 07-2857 ERRINGTON 

A. That special conditions or circumstances exist that are peculiar to the land or 

structure included and that strict enforcement of the critical area provisions of this 
ordinances would result in unwanted hardship. 

The property contains 25,543 square feet or 0.59 acres of land. 22,538 square 
feet or 88.2% of the land is encumbered by the expanded critical areas buffers 
with 3,005 square foot or 11.8% between the buffers. The IDA critical area 

designation does not have any lot coverage maximum. The proposed lot coverage 
is 7,257 square feet or 28.4% of the lot. Staff analysis has stated that the IDA 

designation does not give the applicant the right to maximize the lot coverage. It 
is our continuation however that other lots in the IDA which are not affected by 

the expanded critical areas buffer and in need of variance have been allowed lot 

coverage greater than that of 28.4% that is proposed. It is for this reason we 
believe that an unwanted hardship exists and unfairly limits his use of the 
property. 

B. That strict interrogation of the critical area provisions of this ordinances will 

deprive the applicant of rights commonly enjoyed by other properties in similar 
areas within the critical areas of St. Mary’s County. 

It is also the applicant's intent to establish a home occupation. The applicant is a 

long time homebuilder who is currently operating his business under a home 

occupation. As a result of this operation, storage and garage space to protect 

vehicles and tools are essential. Comments received after the scheduling of this 
hearing have indicted that the pursuit of this use would not represent an un- 

wanted hardship. We would point out however, that there are currently home 

occupations operating on properties located in the critical areas and denial 
would limit his similar use of the property and created an unwanted hardship. 

A strict interpretation of the critical areas provisions would deprive the applicant 

°f rights commonly enjoyed by other properties in the IDA with the need for a 
home occupation to continue his business, the limiting of the property to just a 
house and not allow for construction of a detached garage and parking is a 
hardship. When the applicant first purchased the property it was improved with 
9,621 square feet of lot coverage, including the house outbuildings, and gravel 

parking area. 

C. The granting of a variance will not confer upon an applicant any special privilege 

that would be denied by the critical area provisions of this ordinance to other 

lands or structures within the critical area of St. Mary’s County. 

The applicant is requesting the right to replace the existing structures and 
coverage with improvements that are reasonable to the applicants use as a home 

Date Created: 8/12/09 
Revision Date: 8/13/09 
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and business covered under a home occupation. The applicant has reduced the lot 

coverage by 1874 square feet or 24.6% of its original coverage and is proposing 

to remove all lot coverage previously located within the original 100-foot buffer. 

While the applicant may be the first to request a variance that includes a home 

occupation, similar operations existing in the critical areas and the applicant is 
not asking for any special privileges not already afforded to others. 

D. The variance request is not based upon conditions or circumstances that are the 

result of actions by the applicant. 

This request for a variance is a result of the creations of the critical areas 

ordinance. This is a grand-fathered lot that pre-dated the critical areas 
ordinance. While comments received question the lot coverage, the request is a 
direct result of the after the fact adoption of the critical areas ordinances, not the 

actions of the applicant. 

E. The granting of a variance will not adversely effect water quality or adversely 

impact fish, wildlife, or plant habitat within the critical area and that the granting 
of a variance will be in harmony with the general spirit and intent of the critical 
area program. 

The property currently contains 9,261 square feet of lot coverage. 2197 square 
feet of which is an existing gravel parking area located within a non-tidal 

wetlands area within the 100-foot buffer. The applicant proposes to remove the 
gravel area and replace it with marsh vegetations. An additional 900 square feet 
of existing gravel drive and deck also located within the 100-foot buffer will be 

removed and planted in vegetation. Additionally, trees and shrubs will be planted 
as required in accordance with the planting agreements. The applicant has made 
every effort to substantially improve the 100-foot buffer critical to improving 
water quality. The applicant is also willing to provide rain barrels for the 

rooftops to further improve water quality. We believe these actions will improve 
water quality and not impact fish, wildlife, and will improve plant habitat. 

F. The variance is the minimum necessary to achieve a reasonable use of the land or 

structures. 

The applicant believes that the request for 7,257 square feet or 28.4% lot 

coverage is the minimum necessary to construct a single family home, turning 

areas and garage to sustain his business and family. 

Date Created: 8/12/09 
Revision Date: 8/13/09 
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St. Mary’s County Government 

DEPARTMENT OF LAND USE 

AND GROWTH MANAGEMENT 

Denis D. Canavan, Director 

Phil J. Shire, Deputy Director 

Francis Jack Russell, President 
Kenneth R. Dement, Commissioner 
Lawrence D. Jarboe, Commissioner 

Thomas A. Mattingly, Sr., Commissioner 
Daniel H. Raley, Commissioner 

November 19, 2000 

Marshall Johnson 
c/o The Critical Area Commission 
1804 West St. Suite 100 
Annapolis, MD 21401 

RE: Permit 07-2857 Errington 

Dear Mr. Johnson, 

This correspondence is in regard to the Errington property on Lighthouse Road in 
Piney Point, Maryland. Mr. Errington has resubmitted a revised site plan showing his 
development proposal to replace an existing single family dwelling and appurtenances. 
Mr. Errington has reduced the proposed lot coverage on his property and he has 
worked with staff and his surveyor to be in compliance with the 10 percent rule. 

- Mitigation requirements will be offset by complying with the ten percent rule through 
the use of storm water management bmps and marsh creation/rehabilitation. I have 
included a copy of the ten percent rule calculations completed by Little Silences Rest. 

{As you know, Mr. Errington has an active wetland on the side of his property that 
borders Piney Point Creek. Mr. Errington is proposing to plant wetland vegetation in 
this area to encourage habitat creation and wetland growth. Staff will give Mr. 
Errington credit towards his 10 percent rule for planting the wetland grasses and 
restoring that area of the buffer to natural growth and regeneration. Mr. Errington also 
understands that he must stay out of this area and allow the wetland to grow and 
develop naturally. 

After careful consideration, Staff finds that they can support the revised site plan, 
because Mr. Errington is reducing his proposed impervious surface and because he is 
willing to come into compliance with the 10 percent rule. The rehabilitation and 
creation of the wetland/marsh to the rear of the property is a great way to offset any 
and all impacts caused by construction and it will benefit the Critical Area as a whole. 
Mr. Errington will not be eligible for wetland restoration grants, because his project is 
required as a part of his mitigation for new development within the IDA. 

Please feel free to contact me at 301-475-4200 ext. 1528 if you have any questions or 
need further clarification. 

P.O. Box 653 ♦ Governmental Center * 23150 Leonard Hall Drive, Leonardtown, MD 20650 
PHONE 301.475.4200 X1500 ♦ Fax 301.475.4635* www.co.saint-marys.md.us 





3-31-08 

To: Office of Land Use and Growth Management St. Mary’s County 

From: Jeffrey L. Errington/ Robin P. Errington 

Ref: Letter to Address the Standards for Granting Variances in the Critical Area 

The letter is intended to address the standards for granting a variance in the 
Critical Area as it pertains to our property 45112 Lighthouse Rd, Piney Point, Md. This 
property is in the IDA and has a current residence, road and parking area, walkways, 
garage, storage buildings, decks and a boat ramp. 

1. The special conditions that exist on this particular lot make it impossible for the 
adequate use of the lot for a residence, a garage, a storage building and a pool 
with the strict enforcement of the Critical Area provision of the Ordinance. The 

lot is very narrow and the Critical Area buffers reduce the size of an acceptable 
building space with a storage building, adequate road and parking area and a 
limited pool location area to an unacceptable standard. The proposed site plan 
design takes into consideration all set backs and buffers as they pertain to this lot. 
The site plan also takes into consideration additional removal of impervious 
surface from the Critical Area buffers to improve the status of those areas to better 
comply with the Ordinance. 

2. The strict enforcement of the Critical Area provisions of the Ordinance would 
deprive us of rights commonly enjoyed by all other properties in similar areas 
within the Critical Area. There are several lots with very similar site plans right 
on Lighthouse Road and in the surrounding areas. 

3. Granting this variance would not confer upon us any special privileges that would 
normally be granted any other lands or structures within the Critical Areas of St. 

Mary’s County as they pertain to this type of lot and building request. 
4. This variance request is not based on any conditions or circumstances that are a 

result of anything we have done. It is purely a result of changes in rules within the 
Critical Area as they affect this particular building situation on our lot. 

5. Granting this variance will not adversely affect water quality or adversely impact 
fish, wildlife, or plant habitat within the Critical Area. It is our opinion that this 
plan would actually improve these areas. Upon completion of the project we feel 
that our improved plan would be in harmony with the general spirit of the critical 
area program. We also feel that it would be excellent example for future project 
and there ability to comply with the Critical Area criteria as they pertain to this 

type of lot and building situation. 

Thank you. 

FLECEIVFn 

MAR 3 i 2008 



  



Section 4.0 Standard Application Process 

Worksheet A: Standard Application Process 

Calculating Pollutant Removal Requirements' 

Step 1: Calculate Existing and Proposed Site Imperviousness 

A. 

1) 

2) 

Calculate Percent Imperviousness 

Site Area within the Critical Area IDA, A = 23.5M5 
A2 

-aeres- 

Site Impervious Surface Area, Existing and Proposed, (See Table 4.1 for details) 

r+*- 
(b) Proposed (aeres) 

rj! 

3) 

Roads 
Parking lots 
Driveways 
Sidewalks/paths 
Rooftops 
Decks 
Swimming pools/ponds 
Other t ct ) 

Impervious Surface Area 

Imperviousness (I) 

Existing Imperviousness, 

(a) Existing (aofes) 

 £  
 £  
   

i .iTM 
3,lc)l 
  
 0 

 £  

111 

Ic'i'L 
460 
500 

£i.5M5 

'pre Impervious Surface Area / Site Area 
(Step 2a) / (Step 1) 
( 1 / ( 25.6MS ) 

3?. b % 

Proposed Imperviousness, lp0S, Impervious Surface Area / Site Area 
(Step 2b) / (Step 1) 
( ISMS 1 / ( 26,5h5 ^ 

33.5 % 

B. Define Development Category (circle) 

1) New Development: Existing imperviousness less than 15% I (Go to Step 2A) 

2) Redevelopment: Existing imperviousness of 15% I or more (Go to Step 2B) 

3) Single Lot Residential Development: Single lot being developed or improved; single 
family residential development; and more than 250 square feet of impervious area 
and associated disturbance (Go to Section 5, Residential Approach, for detailed 
criteria and requirements). 

' NOTE: All acreage used in this worksheet refers to areas within the IDA of the Critical Area only. 

RECEIVED  

^ and, Chesapeake and Atlantic Coastal Bays Critical Area 10% Rule Guidance Manual 4-11 
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Section 4.0 Standard Application Process 

Step 2: Calculate the Predevelopment Load (Lpr.) 

New Development 

(0.5) (A) 

oHotal phosphorus 

Where: 

from the site prior = Average annual load of total phosphon 
--'''to development (Ibs/year) 

Annual total phosphorus load from undeveloped lands^lbs/acre/year) 
Area of the site within the Critical Area IDA (acres) 

B. Redevelopment 

-pre 

Lpre : 

Where: 

Lpre : 

Rv = 

lpre : 

c 

A 
8.16 = 

(Rv) (C) (A) (8.16) 

0.05 + 0.009 (lpre) 

0.05 + 0.009 ( 

( O.Z') ) ( 0.30 ) ( O.Sfefa .) (8.16) 

0,6(j Ibs/year of total phosphorus 

Average annual load of total phosphorus exported from the site prior 
to development (Ibs/year) 
Runoff coefficient, which expresses the fraction of rainfall which is 
converted into runoff 
Pre-development (existing) site imperviousness (i.e., I = 75 if site is 
75% impervious) 
Flow-weighted mean concentration of the pollutant (total phosphorus) 
in urban runoff (mg/I) = 0.30 mg/I 
Area of the site within the Critical Area IDA (acres) 
Includes regional constants and unit conversion factors 

RECEIV'FP 
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Section 4.0 Standard Application Process 

Step 3: Calculate the Post-Development Load (Lp0gt) 

A. New Development and Redevelopment: 

Lpos. = (Rv) (C) (A) (8.16) 

Rv = 0.05 + 0.009 (Iposi) 

= 0.05 + 0.009 ( 33.5 1 = 0.35 

LpoSl = ( )( O.^O H O'SSk W8.161 

= Li.SQ Ibs/year of total phosphorus 

Where: 

Lpos, = Average annual load of total phosphorus exported from the post- 
development site (Ibs/year) 

Rv = Runoff coefficient, which expresses the fraction of rainfall which is 
converted into runoff 

lpos, = Post-development (proposed) site imperviousness (i.e., I = 75 if site 
is 75% impervious) 

C = Flow-weighted mean concentration of the pollutant (total phosphorus) 
in urban runoff (mg/I) = 0.30 mg/I 

A = Area of the site within the Critical Area IDA (acres) 
8.16 = Includes regional constants and unit conversion factors 

Step 4: Calculate the Pollutant Removal Requirement (RR) 

RR = Lpost - (0.9) (Lpre) 

= ( °-5D ) - (0.9) f O'Sk 1 

= Q.00 Ibs/year of total phosphorus 

Where:      

RR = Pollutant removal requirement (Ibs/year) 
Lpos, = Average annual load of total phosphorus exported from the post- 

development site (Ibs/year) 
Lpre = Average annual load of total phosphorus exported from the site prior 

to development (Ibs/year) 

tri'./rr 
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Section 4.0 Standard Application Process 

ep 5: 
  

Identify Feasible BMP(s) / 

7" 
Select'S 5 Options using the screening matrices provided in the Chapter 4 of the 2000 

yf 

/ LR 

Marylam itormwater Design Manual. Calculate the load removed for each optiop.' 

BMP Type' x (Lp0St) x (BMPre) x (% DA Served) = 

7 
7^ 

Load Removed, LR (total) = 
\ 7 

Pollutant Removal Requirem.ent, RR (from Step 4) = 

Ibs/year 

Ibs/year 

Ibs/year 

Ibs/year 

Ibs/year 

Ibs/year 

Where: 

Load Removed, LR = Annual total phosphorus load removed by the proposed BMP 
(Ibs/year) 

Lpost = ^erage annual load of total phosphorus exported from the 
Z 

BMPre = BMP removal efficiency for total phosphorus, Table 4.8 (%) 
% DA Served Fraction of the site area within the critical area IDA served by 

, / the BMP (%) 

post-development site (Ibs/year) 

RR Pollutant removal requirement (Ibs/year) 

If the Load.Removed is equal to or greater than the Pollutant Removal Requirement 
computed in Step 4, then the on-site BMP complies with the 10% Rule. \y 

Has the RR (pollutant removal requirement) been met? □ Yes D No 

Maryland Chesapeake and Atlantic Coastal Bays Critical Area 10% Rule Guidance Manual 4-14 
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Critical Area Calculations 

Lot area 

Existing impervious 

Diff Existing Vs Proposed 

26,606 SF 

9621 

1431 

0.611 Ac 

Existing impervious Surface 

Area Type 

House 

Walk/ Pad 

Deck 

Garage 

Driveway 

Total 

Proposed Impervious 

Existing 

2259 

1131 

580 

932 

4719 

9621 

&Pool 

Shed 

Total 

11052 

Proposed Impervious 

2800 

1000 

1052 

1824 

3800 

576 

11052 

REVISED 
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St. Mary's Soil Conservation District 

P.O. BOX 810 ■ 22660 WASHINGTON STREET 

LEONARDTOWN, MD 20650 

PHONE (301) 475-8402 - FAX (301) 475-3620 

WWW.STMARYSSCD.COM 

Memo 

To: Kelly Palmer, Environmental Planner 

CC: Mary Owens, Critical Areja Commission 

JeffEmngton^jV 

From: Bruce Young, District Manager 

Date: 7/2/2010 | 

Re: Soils Report for 45112 Lighthouse Road 

I have reviewed the soils report prepared by AB Consultants, Inc. for the property located at 

45112 Lighthouse Road, Piney Point, MD. Based on the soils analysis provided for the four 
(4) boring locations, I would concur with the consultant’s determination of the soil types 

located at each boring. I did contact the consultant to provide more information about his 
determination of the hydric soils line as drawn on the site map. He responded that the soils 
transition line was located there due to the slight change in topography and the fact that 
construction activity for the existing structures (cut and fill) would make it difficult to 
determine soils type in that area. His explanation is reasonable, and I would accept the 
delineation as shown given the absence of additional data. 

If you have any questions, please contact me. 

recIESd 

JUL 0 8 

criticalTarea c°mmission 

ake & Atlantic Coastal Bays] 
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HYDRIC SOILS INVESTIGATION REPORT 
FOR 

45112 Lighthouse Road 

Piney Point, Maryland 20692 

Submitted to: 

St. Mary’s County Department of Land Use and Growth Management 
23150 Leonard Hall Drive 
Leonardtown, MD 20650 

Prepared for: 
Jeff Errington 
19082 Poplar Hill Lane 
Valley Lee, Maryland 20692 

Prepared by: 
Robert Boyd, RLA, AICP 
AB Consultants, Inc. 
9450 Annapolis Road 
Lanham, Maryland 20706 
301-306-3091 

June 16, 2010 



INDEX 

1.0 Executive Summary  

2.0 Site Location and Existing Conditions 
3.0 Methodology  

3.0 Research of Available Documents  

3.1. Hydrology  
3.2. Soils  

3.3. Soil Boring Results  

4.0 Conclusions   

Appendices 

Appendix A- 

Appendix B- 

Appendix C- 

Appendix D- 

Appendix E- 

Vicinity Map 

On Site Photographs 

St. Mary's County Soils Map 

Aerial Photograph 

Site Map 

II 

"
j-

'j
c
n

a
iu

iu
ic

n
o

j 



Lighthouse Road 
Piney Point, MD 

1.0 Executive Summary 

AB Consultants, Inc. (ABC) visited the site located at 45112 Lighthouse Road, in 
Piney Point, Maryland, March 22, 2010 to determine if the site contains hydric soils 
exclusive of the previously determined non-tidal wetlands. The extent of the hydric soils 
determines the location of the expanded buffer related to the St. Marys County Zoning 
Ordinance concerning Hydric Soils and Hydric Soils Inclusions adjacent to the 
Chesapeake Bay Critical Area buffer for the site per Section 71.8.3.a. The site currently 
consists of a 1-1/2 story bungalow residence with a circular driveway at the front of the 
property. The current proposal is for a new residential structure to replace the existing 
dwelling which is to be demolished. The site consists of 25,543 square feet and is 
located between Lighthouse Road and Piney Point Creek. A pier facility for the site 
exists south of the property across the beach along the Potomac River. The site is 
zoned RL and has an IDA Chesapeake Bay Critical Area designation. 

The site was evaluated using the 1987 Corps of Engineers Wetland Delineation 
manual, and the October 2008 Interim Regional Supplement to the Corps of Engineers 
Wetland Delineation Manual: Atlantic and Gulf Costal Plain Region to determine the 
existence of non-hydric soils on site outside the wetland areas. Non-tidal wetlands on 
site are located at the rear of the site approximately 144 feet from the rear of the existing 
dwelling and are adjacent to the Piney Point Creek. 

The field investigation resulted in four soil borings being taken to make a 
determination of the limits of the hydric soils. As a result of the borings it has been 
determined that the soils at the front portion of the site are non-hydric from Lighthouse 
Road north behind the existing residence in the vicinity of the previous free standing 
shed approximately 70 feet from the rear of the existing dwelling. This finding is based 
on (2) soil borings taken at the front of the dwelling as SB-1 and SB-2 indicating that the 
soils are non-hydric and should have an Evesboro (EvB) designation as opposed to the 
currently mapped (Be) Beach which has a hydric designation. 

The area designated as non-hydric soils is indicated as (Be) Beach on the 
current NCRS St. Mary’s County Soil Survey. Beach soils are classified as hydric soils 
on both the current Maryland Hydric Soils list and the St. Mary’s County Zoning 
Ordinance Section 71.7 (e). The (Be) Beach indicator is designated throughout the 
majority of the upland area along Lighthouse Road. The designation of a (Be) Beach 
soil being hydric does not always apply to specific sites because of limitations of data 
involved with the collection of county area wide mapping. 

It is concluded from this soil investigation that the on-site soils are mainly an 
Evesboro (EvB) loamy sand. The Evesboro loamy sand is neither a highly erodible soil 
nor a hydric soil according to the St. Mary’s County Comprehensive Zoning Ordinance 
Article 7 Table 71.71 (d): Highly Erodible Soils in St. Mary’s County and Table 71.7.1 (e): 
Hydric Soils and Soils with Hydric Inclusions in St. Mary’s County. The site also has 
characteristics of the Mattapex fine sandy loam (Mta) which is located in the Piney Point 
area 1,500 northeast of the site. The Mattepex silt loam is yellowish brown and is often 

adjoining the Potomac River and is also not designated as hydric per the Saint Mary’s 
County Comprehensive Ordinance. 
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Lighthouse Road 
Piney Point, MD 

The third soil boring SB #3 was conducted in the rear yard 110’ north from the rear 
of the house and in front of the previously determined wetlands. SB #3 was determined 
to be hydric because of the elevated water table and the low Matrix Color indicator from 
the Munsell Soil Color Chart. Soil boring #4 was performed 100’ south of the existing 
house across Lighthouse Road on the Potomac River beach with this soil being 100% 
sand, this boring was determined hydric- soil however no water table was observed. 

For this investigation the soils on this site have been determined to be non-hydric 
from Lighthouse Road to 70’ north of the existing house near the rear location of the 
previous free standing utility shed. 

The National Soil Survey Maps are generally utilized only as a guide, in this 
situation more detailed information has been provided for the site which indicates 
approximately 14,630 square feet of the site to be non-hydric. 

4 



Lighthouse Road 
Piney Point, MD 

2.0. SITE LOCATION AND EXISTING CONDITIONS 

AB Consultants, Inc. (ABC) has completed a soils analysis for the site located at 
45112 Lighthouse Road in Piney Point, Maryland. The site is located on St. Mary’s 
County, Tax Map 65, Parcel 225. The site slopes from the existing house toward the 
Piney Point Creek in the back yard in a northerly direction. The front of the lot slopes in a 
southerly direction from the house toward Lighthouse Road. The Piney Point Creek is 
located adjacent to the site to the north which is navigable creek. To the south of the site 
approximately 140 feet is the located high water mark of the Potomac River. The site 
currently consists of an existing 1-1/2 story structure with a circular driveway at the front. 
The existing driveway at the rear of the site which connects to the Piney Point Creek is 
proposed to be removed with the redevelopment of the site. There is no forest area on 
the site and all grassed areas are maintained. There are previously determined non-tidal 
wetlands at the rear of the site located approximately 144’ north of the existing structure, 
which is proposed to be razed. 

3.0. METHODOLOGY 

The site was evaluated March 22, 2010, using the 1987 Corps of Engineers 
Wetland Delineation Manual, and the October 2008 Interim Regional Supplement to the 
Corps of Engineers Wetland Delineation Manual: Atlantic and Gulf Costal Plain Region 
to determine the existence of hydric soils on site outside of the previously determined 
wetland areas at the rear of the site. The methods described in the manual were used as 
a guide for the field determination of the hydric soils this analysis requires positive 
indications of hydric soils, identifiable for determination of hydric soils as would be 
determined with a wetland evaluation. Where positive indications from the Munsell Soil 
Color Charts with a Matrix Croma of 2 or less the soils were considered hydric. 

3.1 Hydrology 

The property drains from the existing dwelling north to the Piney Point Creek and 
south towards Lighthouse Road. Four soil borings were taken on site, refer to Appendix 
E for specific boring locations. Soil Boring SB-3 taken in the rear yard had water at 20" 
depth. At the front of the property near Lighthouse Road B-2 water was not observed 
in the boring pit. It appears that the hydric influence of the site comes from Piney point 
Creek and flows toward the limits of the existing dwelling. No concentrated water was 
observed at B-4 along the beach. The limits of the water surface are deeper than limits 
utilized for wetland determination. 

3.2 Soils 

A review of the Soil Survey of St. Mary’s County Maryland, version 8, dated April 2, 
2008 was completed for the site prior to visiting the site, Refer to Appendix C for the 
NCRS Map. Two soil types were mapped for the site being Beach (Be) and Tidal Marsh 
(Tm) both indicated as hydric in the St. Mary’s Comprehensive Ordinance and the USGS 
National Hydric Soils list for St. Mary’s County. The soil borings taken at the front of the 
house were determined non-hydric and the (Be) determination does not apply to this 
site. 
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Lighthouse Road 
Piney Point, MD 

An appropriate determination for a soil for this site is the (EvB)- Evesboro loamy 
sand. These soils are on uplands and in some small areas at lower elevations. They 
are formed in old marine deposits of sand that that have been at least partially reworked 
by wind and water. The Evesboro soils have a dark gray loamy sand at the surface. The 
subsoil is about 37” thick and is light yellowish brown loamy sand in the upper part 
grading into pale yellow loamy course sand in the depths between 39 inches and 60 
inches. 

Another soil which represents some of the site characteristics is the (Mta)- Mattapex 
fine sandy loam. The surface layer is a fine sandy loam and the soil colors are 10YR 5/4 
and consists of a blocky structure. This soil is located along the major rivers of the 
county and is mapped within 1,500 feet of the site to the northeast. This soil is non- 
hydric and non-erosive. 

A spade and 4” auger borings were utilized at four (4) locations and examined for 
indicators of hydric soil conditions. Hydric soils possess color characteristics which can 
be quantified by to the Munsell Color Chart. Munsell chromas of 2 or less are 
considered hydric when found below the “A” horizon or ten inches, whichever is less, 
according to current interpretation of the ’87 Corps Manual. In sandy soils, the 
accumulation of organic material and /or organic streaking observed in the surface layer 
of the soil profile is indicative of hydric soils Refer to the chart below 

On site investigation by ABC indicates limitations from the aerial mapping which 
indicate non-hydric inclusions for the 11,900 square feet of the site which were found to 
be (EvB) - Evesboro loamy sand. The non-hydric soil is from Lighthouse Road to 40 
feet north from the existing dwelling. 

Refer to data below for more specifics on results of the individual borings. 

Map Mapping Unit Slopes Hydraulic Soil Group 
Symbol 

B 
B 
A 

Tm 
Be 
EvB 

Tidal Marsh 
Beaches 
Upland 

0- 1% Slopes 
1- 5% Slopes 
0-8% Slopes 
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Lighthouse Road 
Piney Point, MD 

Soil Boring Results: 

Boring Depth Matrix Percent Texture 
No. Inches Color 

Notes 

B-1 

B-2 

0-6” 10YR 5/3 (brown) 70% Sandy/Loam Organic 2 
6-18” 10YR 6/3 (pale brown) 90% Graded Sand 
18-30" 10YR6/3(pale brown) 

(Location near front of existing dwelling at sidewalk entrance) 

0- 8" 10YR 4/2 (dark grayish brown) 90% 
8-24” 10YR 4/3 (brown) 70% 
24-36” 10 YR 6/3 (pale brown) 70% 

Loamy sand Organic 2” 
Silty/Loam No Water 
Loamy Course Sand No Water 

B-3 0-6” 10 YR 3/1 (very dark gray) 
6-18” 10 YR 3/1 (very dark gray) 

22” 8-24” 10 YR 3/1 (very dark gray) 

(Location 110’ from the rear of the c 

B-4 0-36” 10 YR 7/1 (light gray) 

(On beach Vz way between Lighthouse Road and Potomac River) 

4.0 CONCLUSIONS 

ABC visited the Lighthouse Road site March 22, 2010 to determine the extent of 
hydric soils on site. The extent of the hydric soils on site is a determinant for expanding 
the Critical Area Buffer. The site is located between the Potomac River and the Piney 
Point Creek and currently has a 100’ Critical Area Buffer as well as an additional 100’ 
Critical Area Buffer due to Hydric soils. 

The NCRS map indicates that the soils on site are (Tm) and (Be). Based on the 
soil investigation, the on-site soils are mainly an Evesboro (EvB) loamy sand. The site 
also has characteristics of the Mattapex fine sandy loam (Mta). 

Photographs were taken of the soil borings and are in Appendix B. Other 
information included in the Appendices includes a boring location map and the NCRS 
map and data related to (Be) soils. 

Based on soil croma readings for borings SB-1 and SB-2 from the Munsell Color 
Charts, ABC believes that the area of the site from Lighthouse Road back to the area 70 
feet behind the existing house be considered non-hydric. The determination make a 

90% Sandy 
70 % Sandy 
70 % Sandy 

xisting dwelling) 

90% Sand 

Water 22” 
Redox- 
10/YR 5/8 

Damp 



Lighthouse Road 
Piney Point, MD 

change in the requirement of expanding the hydric soil buffer for the front of the house 
as well as a 70’ portion of the rear yard near the location of the previous detached shed. 

The expanded buffer along the front and rear of the site should be removed to 
be along Lighthouse Road and near the rear of the existing house due to the fact that 
the soils are non-hydric and the soil does not meet the definition of a hydric or highly 
erodible soil. 



Lighthouse Road 
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APPENDIX A 

VICINITY MAP 
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VICINITY MAP 

4S112 IJGHTHOUSE ROAD 

PINEY POINT. MARYLAND 20692 

ADC MAP 2007 EDITION 

MAP 27, PAGE -32, GRID H6 

SCALE: 1”=2000’ 





• Boring taken near front of the existing house. 
• Organic soil “ A “ horizon depth 2" 

• Munsell Color Chart 1OYR 6/3 . 

• Soils sandy 
• Munsell Color Chart 10YR 6/3 
• Determined to be non-hydric 



Soil Boring B-2 

• Location of boring in planter at circular drive. 

• Spoil at depth 24-36’' 10 YR 6/3 

• Soil detennined to be non-hydric 

• “A” horizon organic depth 0-8" 
• “B" horizon 10-24v depth 10 YR 4/3 

• Soils in this area determined to be non-hydric 



Soil Boring B-3 

• Boring taken from rear of existing dwelling. 
• Soils appear to be low matrix color. 
• Soils determined as hydric. 

• Soil Munsell Chart-10 YR 3/1 from depths of (T to 24“ 
• Water Observed at 20’" depth. 
• Soils determined hydric in this area. 



Soil Boring SB-4 
Location on the beach south of Lighthouse Road 
No water observed, boring damp 
Beach and Munsell description 10 YR 7/1 

Soil Boring SB-4 
Location on beach south of Lighthouse Road 

No Water observed boring, damp 
Beach sand, Munsell description 10YR7/1- all depths 



Lighthouse Road 
Piney Point, MD 

APPENDIX C 

ST. MARYS COUNTY SOILS MAP 
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Official Series Description - EVESBORO Series 
Bage 1 ot 4 

LOCATION EVESBORO NJ+DE MA MD 

[Established Series 

CSL/Rev. EM-DHK 
i06/2006 

EVESBORO SERIES 

; ivlLRA(s): 149A (Northern Coastal Plain), 149B (Long Island-Cape Cod Coastal Lowland), 153C (Mid- 

' Atlantic Coastal Plain), 153D (Northern Tidewater Area) 

[ Depth Class: Very deep 
i Drainage Class (Agricultural): Excessively drained 

Saturated Hydraulic Conductivity: High in the subsoil and high to very high in the substratum. 
Landscape: Coastal Plain upland 
Parent Material: Sandy marine and eolian deposits 

! Slope: 0 to 40 percent, commonly 0 to 5 percent 
* Mean Annual Air Temperature (type location): 13 degrees C. (56 degrees F.) 

Mean Annual Precipitation (type location): 1143 mm (45 inches) 

TAXONOMIC CLASS: Mesic, coated Lamellic Quartzipsamments 

TYPICAL PEDON: Evesboro sand, in woodland. (Colors are for moist soil.) 

Oe-O to 2.5 cm (0 to 1 inch); black (7.5YR 2.5/1), moderately decomposed plant material; very strongly 
acid, pH 4.6; abrupt wavy boundary. (0 to 5 cm thick) 

Al-2.5 to 5 cm (1 to 2 inches); very dark grayish brown (10YR 3/2) sand; single grain; loose; many 
fine roots throughout; very strongly acid, pH 4.6; clear wavy boundary. (2.5 to 13 cm thick) 

i A2--5 to 10 cm (2 to 4 inches); dark grayish brown (10YR 4/2) sand; single grain; loose; common fine 

roots throughout; very strongly acid, pH 4.8; clear wavy boundary. (0 to 33 cm thick) 

B/E--10 to 25 cm (4 to 10 inches); 60 percent dark yellowish brown (10YR 4/6) (B) and 40 percent light 
brownish gray (10YR 6/2) (E) sand; single grain; loose; common fine roots throughout; strongly acid, 
pH 5.2; clear wavy boundary. (0 to 20 cm thick) 

BE1-25 to 91 cm (10 to 36 inches); dark yellowish brown (10YR 4/6) sand; single gram; loose; 
common fine roots throughout and common medium roots throughout; strongly acid, pH 5.2, clear wavy 
boundary. 

BE2--91 to 114 cm (36 to 45 inches); yellowish brown (10YR 5/6) sand; single grain; loose; strongly 
acid, pH 5.2; clear wavy boundary. 

BE3-114 to 157 cm (45 to 62 inches); yellowish brown (10YR 5/6) sand; single grain; loose; strongly 
acid, pH 5.2; clear wavy boundary. (Combined thickness of BE horizon 51 to 152 cm thick) 

E and Btl-157 to 193 cm (62 to 76 inches); about 98 percent yellowish brown (10YR 5/6) sand (E); 

single grain; loose; about 2 percent strong brown (7.SYR 4/6) loamy sand lamellae (Bt) about 0.25 inch 

httn://www? fihur time ncHn CTnv/ncrt/Hnf/F/FVFStROP O.btml 5/24/2010 



)Official Series Description - EVESBORO Senes 
i — wi t 

Lick. massive; very friable; few faint clay bridges between sand grains; strongly acid, pH 5.2; clear 

.•wavy boundary. 

■nr nrl Rt2-193 to 244 cm (76 to 96 inches); about 97 percent yellowish brown (10'Y R 5/4) sand (E), 
Kd

e loose; about 3 percent strong brown (7.5YR 4/6) loamy sand lamellae (Bt) about 0.50 inch 

Sick; massive; very friable; few faint clay bndges between sand grains; strongly acid, pH 5.2. 

♦•type LOCATION: Cumberland County, New Jersey, 1.2 miles northwest of the junction of State 
'Highways 49 and Carmel Road on Carmel Road (Union Lake Wildlife Management Area); USGS 

'Millville, NJ topographical quadrangle; lat. 39 degrees 24 minutes 37.40 seconds N. and long, 
degrees 4 minutes 30.70 seconds W. NAD83 

RANGE IN CHARACTERISTICS: 

;Solum Thickness: Greater than 183 cm (72 inches) 
Depth to Bedrock: Greater than 183 cm (72 inches) 
Denth to Seasonal High Water Table: Greater than 183 cm (72 inches) 
Rock Fragments: 0 to 25 percent, by volume throughout the profile, mostly rounded quartzose pebbles. 
Layers with more than 15 percent gravel are generally less than 30 cm (1 foot) thick. 

Soil Reaction: Extremely acid to strongly acid, throughout the profile, unless limed . 
■Other Features: Pedons in wooded areas typically have a microsequence of an A E, and Bh honzon 

(micro-podzol). Total thickness of the A, E, and Bh horizons is less than 15 cm (6 inches) and individual 

horizons are less than 5 cm (2 inches) thick. Some pedons have a Bw horizon based on color. The soil 
moisture control section is not dry for more than 25 consecutive days in the 1-0 days following e 
summer solstice. 

RANGE OF INDIVIDUAL HORIZONS: 

O horizon: 
Color-hue of SYR to 10YR, value of 2 to 4, chroma of 1 to 3 

i Type of organic soil material-highly decomposed to slightly decomposed plant matenal 

A horizon: 
Color-hue of 7.5YR or 10YR, value of 3 to 6, chroma of 1 to 4 
Texture (fine-earth fraction)—sand, fine sand or loamy sand 

Ap horizon (if it occurs): 
Color-hue of 10YR, value of 3 to 5, chroma of 2 to 4 
Texture—sand or loamy sand 

E horizon (or other transitional horizon): 
Color-hue of 10YR, value of 4 to 6, chroma of 2 to 6 
Texture (fine-earth fraction)-sand or loamy sand, sand fraction ranges from coarse to tine. 

Bh horizon (if it occurs is less than 5 cm thick): 
Color-hue of SYR or 7.5YR, value of 4 to 6, chroma of 4 to 6 
Texture (fine-earth fraction)—loamy sand 

BE horizon (or Bw horizon, if it occurs): 

Color-hue of SYR to 2.5Y, value of 4 to 7, chroma of 3 to 8 
Texture (fine-earth fraction)-sand or loamy sand, sand fraction ranges from coarse to fine. 

http://www2.ftw.nrcs.usda.gOv/osd/dat/E/EVESBORO.html 5/24/2010 



Page 3 of 4 Official Series Description - EVESBORO Series 

E and Bt horizon, E part: 
Color-hue of 7.SYR to 2.5Y, value of 4 to 7, chroma of 1 to 6 

Texture (fine-earth fraction)-sand or loamy sand (or fine sand analogs). Sand fraction ranges from 
coarse to fine. 

• £ and Bt horizon, Bt part: 
Color-hue of 7.SYR to 10YR, value of 4 to 6, chroma of 3 to 8 

Texture (fine-earth fraction)-sand, loamy sand or sandy loam (or fine sand analogs). Sand fraction 
ranges from coarse to fine. 

C or 2C horizons (if they occur): 
Color-7.SYR to 2.5Y, value of 4 to 8, chroma of 4 to 8 
Texture (fine-earth fraction)~coarse sand to fine sand with gravelly analogs 

COMPETING SERIES: 
Runclint soils—have a water table between 107 and 183 cm (42 and 72 inches) on lower landforms 
Vanderlip soils—Vanderlip soils have a solum less than 183 cm (72 inches) thick, have rock fragments 
that are dominantly soft angular sandstone or quartzite and formed in residuum from nonacid sandstone 
on ridgetops and side slopes. 
Windward soils—Windward soils have a solum less than 183 cm (72 inches) thick, consist of dominantly 

fine sands, and formed in eolian sands. 

GEOGR4PHIC SETTING: 
Landscape: Coastal Plain upland 
Landform: Flats, knolls, ancient dunes 
Hillslope Profile Position: Summits, shoulders, and backslopes 
Elevation: 3 to 137 meters (10 to 450 feet) above mean sea level 
Parent Material: Sandy marine and eolian deposits. Sandy deposits range in thickness from about 1.0 to 
6.0 meters and in many places contain thin lenses of finer textured material. 
Slope: 0 to 40 percent 
Mean Annual Air Temperature: 11 to 14 degrees C. (52 to 58 degrees F.) 
Mean Annual Precipitation: 1016 to 1270 mm (40 to 50 inches) 
Frost Free Period: 180 to 220 days 

GEOGRAPHICALLY ASSOCIATED SOILS: 
Downer soils—have a coarse-loamy particle-size control section and an argillic horizon, on similar 
landforms 
Fort Mott soils—have a loamy particle-size control section, an argillic horizon, and sandy layers less than 
40 inches thick, on similar landforms 
Galestown soils—are somewhat excessively drained and have an argillic horizon, on similar landforms 
Klej soils—somewhat poorly drained with a seasonal high water table at 30 to 61 cm (12 to 24 inches), 
on lower-lying positions 

Lakehurst soils—moderately well drained with a seasonal high water table at 46 to 107 cm (18 to 42 
inches) and a thin spodic horizon, on lower-lying landforms 
Lakewood soils—have a thin spodic horizon up to 15 cm (6 inches) thick, on similar landforms 
Matawan soils—moderately well drained and have a fine-loamy particle-size control section, on lower- 
lying positions 

DRAINAGE AND SATURATED HYDRAULIC CONDUCTIVITY: 
Drainage Class (Agricultural): Excessively drained 
Internal Free Water Occurrence: Very deep (None within 1.83 meters) 

■ 
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flooding Frequency and Duration: None 
Tending Frequency and Duration: None 

Index Surface Runoff: Negligible 
•Saturated Hydraulic Conductivity: High in the subsoil and high to very high in the substratum. 
Permeability (obsolete): Rapid in the subsoil and moderately rapid to very rapid in the substratum 

' Shrink-swell potential: Low 

iUSE AND VEGETATION: 
: ’Major Uses: Most areas are in woodland, fruit and vegetable crops, or urban land. Most area in 

woodland has been repeatedly cut for wood products. Where irrigated, Evesboro soils are most 
commonly used for production of peaches, grapes, sweet potatoes, pumpkins and melons. 
Dominant Vegetation: The wooded area is predominantly black oak, white oak, red oak, yellow poplar, 

and chestnut oak with scattered hickories, pitch pine, Virginia Pine, loblolly pine, and scrub and 
blackjack oaks. 

DISTRIBUTION AND EXTENT: 

Distribution: Coastal Plain of New Jersey, Delaware and Maryland 

Extent: Large 

MLRA OFFICE RESPONSIBLE: Morgantown, West Virginia 

SERIES ESTABLISHED: Pennsauken Creek Project, New Jersey, 1936 

REMARKS: The Evesboro series is the mesic equivalent of the Lakeland series. The Bw horizonation 

is based on color. This layer does not constitute a cambic horizon because the texture is not very fine 
sand, loamy very fine sand, or finer than these textures. Evesboro series have been reclassified from 
mesic, coated Typic Quartzipsamments to mesic, coated Lamellic Quartzipsamments. 
Diagnostic horizons and other diagnostic soil characteristics recognized in this pedon are: 
Ochric epipedon—the zone from the soil surface to a depth of 10 cm (Oe, A1 and A2 horizons) 
Lamellic feature—Lamellae with total thickness of less than 15 cm (6 inches) in the series control section 

ADDITIONAL DATA: Data from characterization samples S58NJ-009-003, S58NJ-005-004, S58NJ- 
005-005, S74MD-033-001, S85MD-019-009, S86MD-019-011, S86MD-019-015, S94NJ-001-001, 
S94NJ-001-002 and S01MD-017-010 are available from the National Soil Survey Laboratory, Lincoln, 
Nebraska. 

2006 OSD revision-JWB 

National Cooperative Soil Survey 
U.S.A. 
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Official Series Description - MATT APEX Series 

LOCATION mattapex md+de nj pa va 

Established Series 

Rev. DS-DHK-MDJ 
10/2008 

MATTAPEX series 

Page 1 of 5 

MLRA(s): 149A, 153C, 153D 

MLRA Office Responsible: Morgantown, West Virginia 
Depth Class: Very deep 
Drainage Class (Agricultural): Moderately well drained 
Internal Free Water Occurrence: Moderately deep and common . 
Saturated Hydraulic Conductivity: Moderately high or high in the subsoil and high or very high in the 
substratum , -j j 
Permeability (obsolete): Moderate or moderately slow in the subsoil and rapid to very rapid in the 
substratum 
Physiographic Province: Coastal Plain 

Landscape: Upland, lowland 
Landform (type location): Flat 
Parent Material: Silty eolian deposits over fluviomarine sediments 
Elevation (type location): 3 meters (10 feet) 
Slope: 0 to 30 percent 
Frost Free Period (type location): 190 days 
Mean Annual Air Temperature (type location): 12.7 degrees C. (55 degrees F.) 
Mean Annual Precipitation (type location): 1092 mm (43 inches) 

TAXONOMIC CLASS: Fine-silty, mixed, active, mesic Aquic Hapludults 

TYPICAL PEDON: Mattapex silt loam, cultivated. (Colors are for moist soil.) 

Ap-0 to 31 cm (0 to 12 inches); yellowish brown (10YR 5/4) silt loam; weak fine subangular blocky 
structure; friable, slightly sticky, slightly plastic; many very fine and common fine roots; many very fine 
and few fine and medium random tubular pores; neutral; abrupt wavy boundary. (0 to 35 cm thick) 

Btl~31 to 51 cm (12 to 20 inches); yellowish brown (10YR 5/6) silt loam; weak medium subangular 
blocky structure; friable, slightly sticky, slightly plastic; common very fine and few fine roots; many 
very fine, common fine, and few medium random tubular pores; few faint clay films on faces of peds, 
neutral; clear wavy boundary. 

Bt2—51 to 72 cm (20 to 28 inches); yellowish brown (10YR 5/6) silt loam; moderate medium 
subangular blocky structure; friable, slightly sticky, slightly plastic; many very fine, common fine, and 
few medium random tubular pores; common medium distinct pale brown (10YR 6/3) and few medium 

prominent light gray (10YR 7/2) iron depletions; few distinct clay films on faces of peds and lining 
pores; strongly acid; clear smooth boundary, (combined thickness of Bt is 38 to 102 cm) 

Btg—72 to 95 cm (28 to 37 inches); light brownish gray (2.5Y 6/2) silt loam; moderate medium 
subangular blocky structure; firm, slightly sticky, slightly plastic; many very fine, common fine, and few 

http://www2.ftw nrr.s nsrin onv/ocrl/rlnt/M/M ATT APEX html 6/9/7010 
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i pf1mm random tubular pores; common medium prominent yellowish brown (1OYR 5/6) and few 
m

edium distinct strong brown soft iron accumulations; few distinct clay films on faces of peds and 
i fining pores; strongly acid; clear wavy boundary. (0 to 30 cm thick) 

2BCt°--95 to 115 cm (37 to 45 inches); light brownish gray (2.5Y 6/2) fine sandy loam; few medium 
• nrominent light brown (7.5YR 6/3) mottles; moderate coarse subangular blocky structure; firm, 
i nrmqtickv slightly plastic; many very fine and few fine random tubular pores; common medium 

nrominent yellowish brown (10YR 5/6) soft iron accumulations; common distinct clay films on faces of 

peds and lining pores; very strongly acid; clear smooth boundary. (0 to 30 cm thick) 

?BOl~H5 to 149 cm (45 to 58 inches); light gray (2.5Y 7/2) fine sandy loam; few medium disl^ct 

1,ght brown (7.5YR 6/3) mottles; moderate coarse angular blocky structure; firm, nonsticky, slightly 

nlastic- many very fine and few fine irregular pores; many medium distinct yellowish brown (10^1 R o/6) 

soft iron accumulations; few distinct clay films on faces of peds; strongly acid; clear smooth boundary. 

2B02—149 to 185 cm (58 to 72 inches); light brownish gray (2.5Y 6/2) loam; common medium faint 
l.ght yellowish brown (2.5Y 6/3) mottles; weak coarse subangular blocky structure; firm, slightly sticky, 

slightly plastic; common very fine and few fine irregular pores; few medium prominent yellowish brown 
(10YR 5/8) soft iron accumulations; strongly acid. 

TYPE LOCATION: Queen Anne's County, Maryland; MLRA 153C; on Kent Island, approximately 
1 25 miles southeast along Batts Neck Road from its intersection with Route 8, approximately 0.6 mile 
south of Batts Neck Road, about 150 feet west of a small drainageway in the crop field; USGb Kent 
Island, Maryland topographic quadrangle; lat. 38 degrees 55 minutes 10.7 seconds N. and long. 76 

; degrees 19 minutes 58.4 seconds W., NAD 1983 

RANGE IN CHARACTERISTICS: 
Solum Thickness: 61 to 203 cm. (24 to 80 inches) 
Depth to Bedrock: Greater than 183 cm. (72 inches) „ , 

i Depth to Seasonal High Water Table: 46 to 102 cm (18 to 40 inches), January to April with wide 
seasonal fluctuation 
Depth to the Lithologic Discontinuity: 76 to 127 cm. (30 to 50 inches) 
Rock Fragments: 0 to 5 percent, by volume throughout the profile. Individual honzons, generally less 
than 12 inches thick, range to 20 percent 

Soil Reaction: Extremely acid to strongly acid, throughout the profile, unless limed 

RANGE OF INDIVIDUAL HORIZONS: 

A or Ap horizon: 
Color-hue of 1 OYR or 2.5Y, value of 3 to 5, chroma of 1 to 4 

• Texture—silt loam, loam, or fine sandy loam 

E or BE horizon (if it occurs): 

Color-hue of 1 OYR or 2.5Y, value of 5 or 6, chroma of 3 to 6 
Texture—silt loam, loam, or fine sandy loam 
Redoximorphic Features—iron accumulations in shades of red, brown, yellow, or olive 

Bt horizon: 

. Color-hue of 7.5YR to 2.5Y, value of 5 to 6, chroma of 3 to 8 

Texture-silt loam or silty clay loam, with 18 to 30 percent clay and more than 50 percent silt in the 

http ://www2 .ftw .nrcs .usda. eov/osd/dat/M/MATT AP EX.html 
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-article size control section 
Redoximorphic Features-iron depletions in shades of olive, gray, or white and iron accumulations in 

shades of red, brown, yellow, or olive 

Btg horizon 
• color--hue of 10YR or 5Y, value of 5 to 7, chroma of 1 or 2 

Texture--silt loam or silty clay loam 
Redoximorphic Features—iron depletions in shades of olive, gray, or white and iron accumulations in 

shades of red, brown, yellow, or olive 

2BC horizon (if it occurs): 
Color-hue of 1OYR or 2.5Y, value of 5 or 6, chroma of 3 to 6 
Texture-loam, sandy loam, fine sandy loam, sandy clay loam, or loamy sand 
Redoximorphic Features—iron depletions in shades of olive or gray and iron accumulations in shades of 

red, brown, yellow, or olive 

2BCg horizon : 
Color-hue of 1 OYR or 5Y, value of 5 to 7, chroma of 1 or 2 
Texture-loam, fine sandy loam, sandy clay loam, or loamy sand 
Redoximorphic Features—iron depletions in shades of olive or gray and iron accumulations in shades of 

red, brown, yellow, or olive 

2C horizon (if it occurs): 
Color-hue of 7.5YR to 5Y, value of 5 to 7, chroma of 3 to 8 
Texture—loam, fine sandy loam, sandy loam, loamy sand, loamy fine sand, or sand 
Redoximorphic Features—iron depletions in shades of olive or gray and iron accumulations in shades of 

red, brown, yellow, or olive 
2Cg horizon (if it occurs) 
Color-hue of 1 OYR to 5Y, value of 5 to 8, chroma of 1 or 2 
Texture—loam, fine sandy loam, sandy loam, loamy sand, loamy fine sand, or sand 
Redoximorphic Features—iron depletions in shades of olive or gray and iron accumulations in shades of 
red, brown, yellow, or olive 

COMPETING SERIES: 
Crosiadore soilshave a seasonal high water table at 10 to 20 inches below the soil surface; on slightly 
lower landforms are somewhat poorly drained on lower landforms 
Cumberstone soils—have a seasonal high water table at 10 to 20 inches below the soil surface; on 
slightly lower landform positions 
Deputy soils—deep to paratithic contact and formed in loess underlain by residuum weathered from shale 
Knobtop soils—moderately deep to lithic contact and formed in loess underlain by residuum weathered 
from igneous rocks 
Marquand soils—formed in silty and loamy sediments derived form loess, colluvium and alluvium and 
typically have greater than 60 inch solum thickness 
Sharptown soils—contain more than 10 percent, by volume glauconite in the subsoil 

GEOGRAPHIC SETTING: 
Landscape: Coastal Plain, upland, lowland 
Landform: Flat, depression, swale, marine terraces and uplands 
Elevation: 1.5 to 36.5 meters (5 to 120 feet) 
Parent Material: Silty eolian deposits over fluviomarine sediments 
Frost Free Period: 180 to 220 days 

http./ /www2 .ftw .nrcs.usda. pov/osd /d at/M /M ATT APEX.html 6/9/2010 
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Mean Annual Air Temperature: 11 to 14 degrees C. (52 to 58 degrees F.) 
Mean Annual Precipitation: 1067 to 1219 mm (42 to 48 inches) 

GEOGRAPHICALLY ASSOCIATED SOILS: 
Butlertown soils-are slowly permeable and have a fragipan, on similar landforms 
Crosiadore soilsare somewhat poorly drained on lower landforms 
Leipsic soilshave a silty mantle greater than 45 inches thick, on similar landforms 
Matapeake soils—are well drained with a seasonal high water table at depths greater than 72 inches, on 
slightly higher positions 
Othello soils-poorly drained soils with a seasonal high water table at 0 to 12, on lower-lying positions 
Pinevneck soils-have a coarse-loamy particle-size control section, on similar landforms 

Sassafras soils-are well drained and have a fine-loamy particle-size control section, on slightly higher 
landforms , 
Unicorn soils-are well drained and have a coarse-loamy particle-size control section, on slightly higher 
landforms _ . 
Whitemarsh soils—have an abrupt texture change at the top of the argillic horizon and are poorly drained 
with a seasonal high water table at 0 to 12, on lower-lying positions 

DRAINAGE AND SATURATED HYDRAULIC CONDUCTIVITY: 
Drainage Class (Agricultural): Moderately well drained 
Saturated Hydraulic Conductivity (Permeability obsolete): Moderately high or high in the subsoil and 
high or very high in the substratum 
Internal Free Water Occurrence: Moderately deep (20 to 40 inches) and common (present 3 to 6 months) 
Index Surface Runoff: Low to high 

USE AND VEGETATION: 
Major uses: Woodland and cropland 
Dominant Vegetation: Where cultivatedcom, barley, wheat and soybeans. Where woodedwhite oak, 
scarlet oak, loblolly pine, red maple, yellow poplar, sweet gum. 
Managed woodland vegetation: Loblolly pine 
Understory species: Sassafras, dogwood, greenbriar, American holly. 

DISTRIBUTION AND EXTENT: 
Distribution: Coastal Plain of Maryland, Delaware, New Jersey, Pennsylvania and Virginia 
Extent: Large 

MLRA OFFICE RESPONSIBLE: Morgantown, West Virginia 

SERIES ESTABLISHED: Pasquotank County, North Carolina, 1951 

REMARKS: Diagnostic horizons and other diagnostic soil characteristics recognized in this pedon are: 
Ochric epipedon—the zone from the surface to 31 cm (12 inches; Ap horizon) 
Argillic horizon—the zone from 31 to 95 cm (12 to 37 inches; Btl, Bt2, and Btg horizons) 
Aquic conditions—the zone from 51 cm (20 inches) to a depth of 200 cm (80 inches) is periodically 
saturated (endosaturation) 

Prior rev. JAK 11/2002. 2008 Rev new type location. 

ADDITIONAL DATA: 
Series Interpretation Record(s): MD035 
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Revised: 11/2002-JEB, JAK The Database Information: Representative Pedon Data Mapunit for the old 
description455198 
; 10/2008-JEB, DHK, MJ New type location. 

National Cooperative Soil Survey 
U.S.A. 
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Aerial Photograph 

45515 Lighthouse Road 
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Charbonneau, Katherine 

From: Yvonne Chaillet [Yvonne.Chaillet@co.saint-marys.md.us] 

Sent: Thursday, March 19, 2009 5:03 PM 

To: Charbonneau, Katherine 

Cc: Phil Shire 

Subject: RE: Errington variance 

Kate: 

We are not going to make Mr. Errington pay for a revised site plan, if you are not going to support the pool. 
Our only question to you was "Would you support the pool because it is outside the Critical Area Buffer?" If you 
can't support the pool, then changes his plans for the property entirely, he said. There's no sense in revising it 
now to include the pool, if you're going to deny the pool because each time the site plan is revised, the surveyor 
charges a fee. 

If you can't give me an answer just now on the pool, then we will take it forward with recommendation for 
approval, subject to removing the storage building and moving the detached garage forward a specific number 
of feet. 

Thank you! 

Yvonne 

>>> On 3/19/2009 at 3:25 PM, in message 
<5C01472C9A95304E891798DA3B9CB4088B9DA5@tawesmail2.langroup.dnr.md>, "Charbonneau, Katherine" 
<KCharbonneau@dnr.state.md.us> wrote: 

Hi Yvonne: 

In order to reconsider whether a new letter would be warranted, we’d need a revised site plan reflecting the 
proposed changes. I can’t do a new letter without that. If this would hold up Mr. Errington and he wants to 
proceed than that’s fine with us. 

Thanks, 

Kate 

 Original Message  
From: Yvonne Chaillet [mailto:Yvonne.Chaillet@co.saint-marys.md.us] 
Sent: Thursday, March 19, 2009 9:16 AM 
To: Charbonneau, Katherine 
Subject: Errington variance 

3/23/2009 
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Hi, Kate: 

Just following up on the Errington variance. I talked to Ren last week and e-mailed you regarding 
the wetlands delineation by the surveyor. 

Thanks. 

Yvonne 

3/23/2009 
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Charbonneau, Katherine 

From: Yvonne Chaillet [Yvonne.Chaillet@co.saint-marys.md.us] 

Sent: Thursday, March 12, 2009 2:44 PM 

To: Charbonneau, Katherine 

Subject: Errington variance 

Hi, Kate: 

I'm following up on the e-mail I sent you on March 9, 2009 regarding the Errington variance. Kelly and I are 
meeting with Mr. Errington tomorrow afternoon regarding another property and I would like to be able to tell 
him what your position is following review of my e-mail. 

Thank you. 

Yvonne 

P.S. Mr. Wishart (07-3173) has withdrawn his appeal to the Board of Appeals and is not pursuing anything at 
this time. 

3/12/2009 
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Charbonneau, Katherine 
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From: Yvonne Chaillet [Yvonne.Chaillet@co.saint-marys.md.us] 

Sent: Monday, March 09, 2009 1:38 PM 

To: Charbonneau, Katherine 

Subject: Errington variance 

Hi, Kate, 

Phil Shire, Acting Director, reviewed the Errington site plan with me last week and believes that Bill Higgs, 
President of LSR, Inc., correctly drew the site plan showing the wetlands and correctly drew the Critical Area 
expanded buffers. Phil is not willing to second-guess Bill Higgs on his site plan because Mr. Higgs is a licensed 
professional land surveyor and he is a good one. My meeting with Phil followed a meeting Kelly and I had with 
Jeff Errington and Mr. Higgs. 

Mr. Errington is willing to remove the proposed 400 square-foot storage building from the site plan. He also 
said that the proposed attached garage is an error and Mr. Higgs confirmed this, so this will be corrected on the 
site plan as well. Mr. Errington is only proposing the detached garage. He has agreed to delete the shed and 
move the garage forward on the property to further reduce the lot coverage. Mr. Errington is a builder and 
needs the two-story garage for his home office and for some equipment that he stores at his current residence, 
but will be moving to the Lighthouse Road property once the house and garage has been built. 

Mr. Errington's question is whether or not the Critical Area Commission will support his pool given that it is 
outside the Critical Area expanded buffers. The proposed "patio" around the pool will be deck material with 
spaces between the boards. Kelly had counted this as lot coverage because she did not realize at the time she 
reviewed it that the patio is actually a deck. 

Staff can support the pool if Mr. Errington removes the storage building and moves the detached garage further 
to the front of the property. I told Mr. Errington that I don't know if the Board of Appeals will support all his 
driveway and parking in the front of the house and that he needs to be willing to negotiate with the Board on 
this. He claims he has a large extended family and needs this area. I think he can reduce it, but I will let him 
argue his case with the Board of Appeals. 

With all this in mind, what would the Commission's position be on what Mr. Errington is now proposing? Would 
you support the pool? 

Thank you for your time and consideration of this matter. 

Yvonne 

3/12/2009 
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Charbonneau, Katherine 

From: Yvonne Chaillet [Yvonne.Chaillet@co.saint-marys.md.us] 

Sent: Wednesday, February 04, 2009 2:57 PM 

To: Charbonneau, Katherine 

Subject: Errington variance - 07-2857 

Hi, Kate: 

The subject property is located on Lighthouse Road in Piney Point, MD and is in the IDA Overlay. It is 
constrained by Piney Point Creek to the north and the Potomac River to the south. 

Jeff Errington, property owner, is going before our Board of Appeals on February 26, 2009 to seek variance 
approval to add lot coverage in the expanded Critical Area Buffer and to trade more than 1,000 square feet in 
the Buffer. 

Mr. Errington has revised his site plan many times over the past year and went to the BOA last August. The 
Board refused to hear his case because he had not property advertised the hearing, and the Board told Mr. 
Errington to revise his site plan in accordance with staffs direction. Mr. Errington did this and we received 
comments from Marshall on January 6, 2009. His letter was dated December 30, 2008. 

Marshall did not oppose the proposed development the second time, but he did say that the size of the proposal 
may be reduced .... I would like to have comments with a little more teeth in them, if possible, and comments 
that support staffs position, which is that Mr. Errington is still proposing too much lot coverage on this lot. 

Last year Mr. Canavan told Mr. Errington that we would not support any impervious surface over what already 
existed on the property. Although Mr. Errington's new proposal is just under the existing lot coverage, I believe 
that what he is proposing is still excessive. He has an inordinate amount of driveway and parking proposed, not 
to mention his pool although this is apparently outside the Buffer. A review of Marshall's original comments last 
year indicate the Commission's concerns regarding new development on a lot that has been cleared of all 
existing development. Marshall said that the lot needs to be looked at as a vacant lot once the existing lot 
coverage is removed. Consequently, what existed could not be considered grandfathered and, therefore, 
eligible to be replaced in its entirety. 

Another concern is the fact that our wetlands maps indicate that the property is constrained by non-tidal 
wetlands and that tidally-influenced non-tidal wetlands are on the adjacent property. The buffer from the tidally 
influenced wetlands would constrain the Errington property, but the surveyor has not shown these on the 
adjacent property. 

Sometime last year Sue Veith e-mailed Jenn, Kelly, and me and told us that tidally influenced non-tidal 
wetlands had to be treated like tidal wetlands and the buffer drawn accordingly. Kelly and Jenn conveyed this 
to Mr. Errington, but apparently he had gone to Sue before hand and asked her about them. Sue told him in a 
letter or e-mail that tidally influenced non-tidal wetlands could be treated like non-tidal wetlands with a 25-foot 
buffer around them. Additionally, Mr. Errington was told that if he had a surveyor do a plat and it didn't show 
wetlands on the adjoining property, then we would accept this. This presents a problem for my staff and me. 

Do you know whether or not we are suppose to treat tidally influenced non-tidal wetlands as tidal wetlands or 
just non-tidal? If we are suppose to treat them as tidal wetlands, then Mr. Errington needs to have the 
wetlands from the adjoining property shown. It also appears that tidally influenced non-tidal wetlands are on 
Mr. Errington's property as well. 

Please let me know if there is anything I can provide you that would assist you in reaching a conclusion. Thank 
you for your time. 

2/17/2009 
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PLWTTN65 PROVIDED 

HAM 
TREE (6' TALL) 400 Sf. EACH 

5HAMP VE6ETAT10N Onssij 
5641 si. 

ft AREAASLEARJH6 ft 

1,436 Si. 
Cora shan ba taka to control ckschcrqa from Mall nstollotlor.. Dtract dtochcrga to tidal rotors. »crshae. Metkrote or Tatars of tha U3. Is prohtoltad and t Mall Ustollatlon must occur nithr thaF vlcWbj, discharge Mill ba dkactad krto o daMOtarhg basin or other approved 
‘“~1‘ * 1 ‘■"‘I not ba dractad Uxcrd MrprrAmcXed steep slopes voLmaa of dbeherga i end sadlmant control davtca bafora iacTvtrg slta. Lcnqa 

FOREST CLEAR!N6 PLANTiN6 PLAN 

OHNER,S/E>EVEL(9PER1S CERTIFICATION 
Any door no, gradktg, construction or dovolopmant, or all of thosa, 
pursuant to thfe plan, <—* “—L -** -  * - - projact — ‘ " 

Ocfts       „ 
140 “ ^ * - Fewt3 MUat ISO 349 IA4-U2 X X lOHO-IO fartmzar shall ba oppiiad at 600 tw par acre. • Una shall ba ape*lad at 2 tons par <xra or IOO tm/IOOO Parmonsnt Saadkg Schaduia. Mhirwm Saadktq Rotas PVanthq 

Canada bbagrass lOft ICY btuagraas (Oft rad top 3* 
ST£3 

»as h tha projact ska. 
_ S4- 6AS- 

applicotion dBi 03^Cf-CT5«r" ■■■-11/13 ■ 

^ aid thc6 all rasponstrte parsomel Invoivad In the construction ao have a 'Certificate of Training' from a Marulcrd Department of the qppwcatian rata, ^ 
approved training program bafora baginning tha FVpJact. 

1/4H/2 IM-U2 

1. Par Sactlon 1263cX2J of the SLMaru% County Zoning Ordlxxca, ip to 4<2» of rag^nad plartkngs maj ba shrubs. 2. ■ma trees and shrubs raiyirad shairba approved species from the native Platts for HfcJtfa Habitat end Conservation Landscepbg - Maryland. Costal Plan*, pubtohed bu the US. Fish and WldNfe Sarvtea, or os approved by tha St. Mary's Courtu Department of Land Use « 6rc*«fh Mcrwgoment. 3. Plontrgs nkhr 50 of the hkp tide lbs or \00 uear fiaodplakis shall be salt tolerant species natfo to McrutcrxJ 

   or 2JO fosApOO SF. • IT? tos/ac or AO tosAPOO SF. •C20 ns km/ac or AO kmApOO SF. 2 tore/ac. or OO bs/IOOO SF. * 

219J2QQ0' Date 

Lime application rate. " &her mixes maf be used as recommended bu tha Safi Cora 
l?f>Fr?F*yt'or' *han ccnP^J*h Sactlon S 200 I 6 2IX? of tha *M44 MD STAffoARDS AH? SPCOIFlCXnONS FOR EROStoH AND SeXFOtT COHTROL* 

SEQUENCE OF CONSTRUCTION 
1. Contractor shad arranqe a Pre-GoretrucUon Meatkp Mlth tha SL Mary's Soil Consarvatlon EXstrtct (^CH-415-6402/cX least 5 days b advance of dlsttrbancas of cry lend an Site. - 2. dear end qnp those areas necessary far the retaliation of the parmatar control devices install perimeter control devices concurrently Mlth cleerVp and ^tfctotng - 

or devices 

tolerant species native to Mcrulcrd. A-.* - • lot clearti 
be plantee  The remantng ra<y»rad plerthgs mNI ba 

4. Tnalva f!2) irtts are provided for lot eleemg greater than 3<2ft of —-*■ • * trees (b) kMI be planted to account far SO% existing forest, of the recured pi provided Mth srtarrp 

CONSULTANTS CERTIFICATION 
I heretau certify that, to tha bast of mu know lodge and baflait Ma'A''/. thasa plans have been designed In oCcordancantth o'o,”. • • . approved erosion and sediment control ordinances. ..Ui ^ NaA approved erosion and sediment control ordnances. ' reoAotigns, standards and criteria - ^ > / . •to* 

./Li; 
r Paul Mint / ' 

. Land Surveyor, MD *21063 

TIDAL MARSH fflald located) 
TlDAL-IHFLUBtCED NON-TIDAL METLANDS (field located) —AREA TO BE IMFCDIATH-T STABILIZED WITH MIN. 2‘ TOPSOIL, SEED, t MULCH ONCE GRAVEL IS REMOVED 

LT- 

IOO' CRITICAL AREA;  
BUFf=ER 

 EX HELL 
On Soil Typo 'Y'a 

yr II x TV- ft. 

tlu Mfth clearing c Request approval of perimeter control"devices by Inspectlra authority prior to other lend dstudoaxe or oradfng. - DemoUsn exlstng house, Mdks, etc. and remove dmrie.- dear, grub and rough grade the remainder of the site. - Construct house and appurtenances. - Final gradkig, landscaping, grave! drive removalAeplacament M«h marsh vegetaticn, « permanent stotrtlteatlon of site M*h a mr*iMn 2 inches topsoil, seed, and mulch. - Remove sediment control devices upon M2E Inspector's approval^ - 

VICINITY MAP 
SCALE. I* - 2000' 

Entire Site Appears to Lie Mrchln 
l 

PERIMETER CONTROL DEVICE IS LIMITS OP DISTURBANCE 
LOD. *= 0.4* Ac.- = A\G. -n. I : PPF (helct 

PINET 
POINT 

-_-OREE< 

REPLACED IMMED1ATH_Y WITH MARSH VEGETATION (2j<n SEJ 
NON-TIDAL kCTLANDS /Held located/- 

!% 

-PROP. HELL 
-w- -*■ DEHATERING I ‘ BASIN 1 
\ 

r^- 'JH ^ i_iJ' —• 

TIDAL MARSH ftlak) locatAdl 

DOT 500-31 
25543 9.f. 

  

To 

GOURSE DATA 
L»€| BEARIN& |pt5TAMCE|U.el BEARING[DtSTA 

T1DAL-IW=UJENCB5 NOM-TIDAL HCTlAMDS fftold located) 

a 

TD‘ 

^ \ f 

YiTT 

^ I ,.i - _ 5^ ^ 1 

I i prop. ; / 
. ; dwelling; 
■ GAR. = 50 
| F.FE. = 60 I 

U_ 

  
PROP. 
DRIVE —0 Gf-»r 

SARASE ROOFTOP DISCOWeOT (FILTER STRIP; 

SILT - 
PENGE 

GRASS STRIP 

(Ae-pmarsl 
LOT 500 35 

LI N14*00‘00*H 24314' NT6*2412*E 
L2 N12*26i36"E I36T LI SI6*4T,36*E 
L3 N01*56'44*E 3262' L6 Nn»4551*E 
L4 NC>q*26T2VI 635' L4 514*00POE 

APPROX. EX HATER LIN 
c, fta be aban. toned/ 

EX GARAGE 

EX. GRINDER- PUFF9 

EXPANDED CRITICAL 
AREA BUFFER 

(held) 

LECfENP 

STABILLZB2 Lcchstr/cti ENTRANCE* 

GRAPHIC SCALE r«20' 

I L51565*32*26"EI I1.I6‘| LIOl S-M^SGSSVlf 1600] 
GENERAL NOTES 

Subject property appear* to Be Mth^ the RL zonfnq dst/Tcl ana also i4tnk> the IDA overlap dtotrict 2. This plat mo» prepared Mthoix the beneft of a Tile Report MUch meu shOM addkional conveyances easements, covenants. rldts-oFMOy or PAldlnq restriction Mnes not shown fereon. 3. UHtess otherwise shoves property I has, topographi and pare tests Mara token from aeeds and plats of record and do rot represent a survey by this firm. 4 Subject property Mil be graded so as to chain surface note* amag from foundation walls The grads awcu from foundation walls will fall a mk*T»** of sbr Inches l'6*) rU&.r, the hrst ten feat (icr). 5. The topographic data short hereon to based toon a field survey performed by this fVm (LSR, knej on Aiget 6. 2006. 6 Contours and spot shots shorn hereon are referenced to an assumed datum 
HEALTH DEPARTMENT GENERAL NOTES 
L Subject property Is located on Tax Mq? 65 at Black n as part of Parcel 725 

required. This lot Is In compliance wfth the St. Mary’s County ■ and Sewerage Plan. 

There are no rtillty easements or shaded use agreements for water and sewer facilities an subject property. 3 SRA note not reaure- ^ A. This lot to In camp lien Nve Hater 3 Unless otherwise shorn hereon, there are no proposed ) wells or sewerags systems wlthkn IOO* of the ed wells and sewerage systems ct property to to be served by an frndvfcltit deep 3 well. Deep wells shall be d-ltled to an approved confined aqufer 1. Subject preparty to to be served by o public sewer svstem 6 Mntsum ownership statement does not qoply. 4. Hater Category « H-6D , Sewer Category » SI 

wail a - slt rwa 

-L.-. 
/ ' / 

MtnKAafi OnnSdea To Witwwij Corntnuia 
DETAIL 1± DEWATERING BASINS 

>PROPBnr UfC prcfstty l»c ajchmns -TDAL kCTLANDS -MCN-TDA. 1CTLNCG -ICTLAfCS ELFFB?   ■ ICCCA EtFfSi 
- • — LIMT5 OF WSTURBAHE -St-T^lCC  2' CONTOUR (COUKTY)  W COmOR (GOJKTY) 

ST. MARTS METROPOLITAN 
COMMISSION (METCOM) 

DPECTOR DATE 

ST MARTS COUNTY 
HEALTH DEPARTMENT 

APPROVAL 

SOU INFORMATION 

SAMARM DATE 

BMRCH&TAL )€ALWDIRECTOR' 
rw 

UTILE SILENCES REST, INC. 

41860 COURT HOUSE DRIVE - SUITE 101 - P.O. BOX 2340 
LEONARDTOWN, MD 20860 

PHONE: (301) 475-2236 - FAX: (301) 475-3720 

DATE 

!!/|4/P& 

HGSBH 
/• = 2P' 

KB 

OWNER; 
JEH= ERRJN6T0N 
I4082 POPLAR HILL LN 
VALLET Lff. H? 20642 
301-404-2012 
DEVELOPER 
ERRJH6T0N EULDERS 
PO. BOX 24 
VALLEY LS, M? 20642 
30-444-1460 

UJGH Case> File No. 01-2051 
Total Disturbed Area. 0.46 Acres 
Site Impervious Area, 02\ Acres 
Area to be Vegetotlvelq 
stabilized. 021 Acres 
Earthwork. Gfcantltles. Cut. 150 cu 

Fill. 250 cy 
APPLICANT 

01/07/04 
02/04/04 

LITRE SILBCES REST, 
PO. BOX 2340 - LEONARDTOrtt HD 20650 
PHONE. 301-415-2236 FAX. 301-415-3120 

CRITICAL AREAS 
BUILDING PERMIT PLAT 

1/2 OF LOT 36, LOT 31, 
« WESTERLY THREE FEET OF LOT 36 

TOLSON SUBDIVISION 
SECOND ELECTION DISTRICT 

ST. MARYS COUNTY, MARYLAND 
FOR. ERRINGTON BUILDERS 

Z0NIN6 *. (77-2651 rt? FILE «: 



30 15 0 30 Feet 

1:360 

BP# 07-285^ 

This property is in the IDA Critical Area zone. 
There is no impervious surface limit. This property 

is in the AE and VE floodzones. Slopes do not impact this site. 

March 2003 Orthophoto 
KMS 09-24-2007 

2 



LOT COVERAGE INSIDE 
EXPANDED CRITICAL AREA BUFFER 

AREA TYPE 
HOUSE 

POOL 
HALK/PAD 

DECK 

SHED 

6ARA6E 

DRIVEWAY 

TOTAL 

EXISTING 

O s.f. 

O s.f. 

O s.f. 

233 s.f. 

O s.f, 

O s.f 
3,265 s.f. 

3504 s.f. 

REMOVED 

O s.f. 

O s.f. 

O s.f. 

23q s.f. 

O s.f. 

O s.f. 

3265 s.f 

3504 s.f. 

PROPOSE? 
O s.f. 

O s.f. 

O s.f. 

O s.f. 

O s.f, 

O s.f, 

O s.f. 

O s.f 

I DEVELOPED TOTAL = Os.f. 

AREA 
TYPE 

COVERA&E 

FOREST 

EXISTING 

AREA 

3,621 s.f. 

2,400 s.f. 

% 

37/7 

q.4 

LOT COVERAGE OUT OF 
EXPANDED CRITICAL AREA BUFFER 

AREA TYPE 
HOUSE 

POOL 
WALK/PAD 

DECK 

SHED 

GARA&E 

DRIVEWAY 

TOTAL 

EXISTING 

2253 s.f. 
O s.f, 

1,131 s.f, 

341 s.f. 

332 s.f, 

O s.f, 

1,454 s.f. 

6,117 s.f. 

REMOVED 

2253 s.f. 

O s.f. 

1,131 s.f. 

341 S.f. 

332 s.f. 

O s.f. 

1,454 s.f 

6,117 s.f. 

PROPOSED 
2,464 s.f. 

446 s.f. 

23 s.f. 

O s.f. 

320 s.f, 

1260 s.f. 

2,387 s.f, 

7348 s.f. 

DEVELOPED TOTAL 7348 s.f. 

REMOVED 

AREA 

3321 s.f. 

1300 s.f. 

% 

100.0 

66.7 

PROPOSED 

AREA/CLEARING 

7343 si. 

% 

233 

SOIL CONSERVATION GENERAL NOTES 

1. The Contractor shall notify MD£., Environment Division at telephone number 4IO-537-35IO at least 48 hours after 
pre-construction meeting has been held and sediment controls have been Installed. The Gorkractor may mall notice to 
MCE, Sediment and Stormwater Administration, 1800 Washington Blvd, Suite 440, Baltimore, MD 21230-1708. 

2. Approval of the Inspection Agency shall be requested upon completion for Installation of perimeter erosion and sediment 
controls, but before proceedInq with any other earth disturbance or grading. 

SPECIFICATIONS FOR 
by the Mary 
'oflon Requlr 

Department 
Irements per Section 1522b of the St. Mary's County Comprehensive 

Zoning Ordinance (CIO) 02-01 (Site Is governed by CZO 02-01 Chapter 41 - Critical Area Regulations;. 
6. 6randfatherd Site Is exempt from Stormwater Management Requirements. 

WELL INSTALLATION NOTE: 

TEMPORARY < PERMANENT STABILIZATION 
1. Following Initial soli disturbance or redisturbance, permanent or temporary 

stabilization shall be completed wlthb: 
I. Seven (1) calendar days for all perimeter controls, dikes, swales, ditches, 

perimeter slopes and all slopes greater than 3 horizontal to I vertical 
(3ii; and 

II. Fourteen (\4) days as to all disturbed or graded areas In the project site. 
2. Temporary Seeding Schedule: 

Minimum Seeding Rates Planting 2/1- 5/1- 8/15- 
iHft/acre tbs/IDOO sf Depth (in) 4/30 8/14 11/30  

5. Site Is exempt from Forest Cor&ervi 
140 

2.21 
322 

TW7 
I/4-I/2 
I/4-I/2 

X 
X 
X 

by 10/15 

X 

X 

Care shall be take to control discharge from well Installation. 
and If 

a dewatering basin 'or other appn 
volumes of discharge shall not be dire 

or waters of the U.S. Is prohibited 
Into 

Irect discharge to tidal waters, marshes, wetlands 
well Installation must occur within their vicinity, discharge will be directed 

oved erosion end sediment control device before leaving site. Large 
Irected toward unprotected steep slopes. 

OWNER'S/PEVELOPER'S CERTIFICATION 

Any clearing, grading, construction or development, or all of these, will be done 
pursuant to this plan, and that all responsible personnel Involved In the construction 

roject will have a "Certificate of Training" from a Maryland Department of the 
it approved training program before beginning the Project. 

SEE BUFFER MANA6EMENT PLAN 

FOR FOREST CLEARING PLANTINGS 

LE<3END 

Speck 
'TalTfi 

> PROPERTY LINE 
PROPERTY LltC ADJOINING 

■ TIDAL WETLANDS 
•NON-TIDAL WETLANDS 
100' CA. BUFFER 

o o a a □ o o SOILS DIVISION LINE 
 • — LIMITS OF DISTURBANCE 
-bf —bf PROPOSED SILT FENCE 

■ PROPOSED 2' CONTOUR 
—03- • PROPOSED 10' CONTOUR 

- EXISTING 2' CONTOUR 
• EXISTING 10' CONTOUR 

HYDRIC SOILS 

PROPOSED 
DRIVE 

PROPOSED ROOFTOP 
DISCONNECT FILTER STRIP 

PROPOSED DEC< 
W/ 1/4" SPACING 

"7/12/2010 
veloper // Date 

ithorlzed Representative 

CONSULTANT'S CERTIFICATION ,.. of ^ 

ebu certify that, to the best of my knowledge and belief,''^.. o pa u'r fy \ 
3 plans have been designed In accordance with -^ 

rley 
Oats 
Rye 
Barleu/Rue + 
Foxtail Millet 150 3.45 I/4-I/2 X X 

10-10-10 fertilizer shall be applied at 600 lbs per acre. * 
Lime shall be applied at 2 tons per acre or ICO Ibs/l/OOO SF. • 

, Permanent Seeding Schedule: 
Minimum Seeding Rates Planting Recommended 

;les* Ibs/acre Ibs/ljOOO sf Depth (in/ application dates 
fescue 75%    V$>0\ - 05/(5  

Canada bluegrass lOfc 08/15 - 11/15 
ICY bluegrass 1095 <5 
red top 55fc 150 3.40 I/4-I/2 
Weeping lovegrass 1795 4 003 I/4-I/2 03/01 - 05/15 
Serecla iespedeza 8395 20 0.46 05/16 - 08/14 
Fertilizer application rate: 10-20-20: N 30 Ibs/ac or 20 Ibs/IOOO SF. * 

P205 175 Ibs/ac or 40 Ibs/IOOO SF. 
<20 175 Ibs/ac or 40 Ibs/IOOO SF. 

Lime application rate: 2 tons/ac. or IOO Ibs/IOOO SF. * 
* Other mixes may be used as recommended by the Soli Conservation Service. 
•* Soil preparation shall comply with Section G 200 < <3 210 of the *1334 MD 

STANDARDS AND SPECIFICATIONS FOR EROSION AND SEDIMENT CONTROL" 

SEQUENCE OF CONSTRUCTION 
the 

I hen 
these 
approved 
regulat! 

2. 

ol ordinances, 

rveyor, MD #21083 

any 
Clear and grub those areas necessary for the Installation of 
the perimeter c 
devices 

control devices. Install perimeter control 

authority prl 
Demolish 

NEEDLE RUSH- 
jHltfe 

TIDAL MARSH 
(field located/ 

TIDAL-INFLUENCED 
-CAT-TAILS NON-TIDAL WETLANDS 

(Field located/ 
^ - TEMPORARY 

STABILIZATION 
£ 

IOO' CRITICAL AREA- 
cu gzazo DUFrtK 

Y—AREA TO BE IMMEDIATELY 
STABILIZED WITH MIN. 2" 
TOF’SOIL, SEED, t MULCH 

ONCE SRAVEL IS REMOVED 

-EXPANDED CRITICAL AREA 
BUFFER FOR HYDRIC SOILS 

LOT 38 

(Ol 

ITT- 

'©■ 

lT 
o' 

:.©i 
.W- 

AREA TO BE (GRADED — 
FILLED, STABILIZED, < 

SEEDED TC’ F’REPARE FOR 
— PLANTINGS- — - 

PINEY 

-POINT - 

----creek:- 

0^0 

oo o^D'o'a 

■o0o° o o°o^P 

u0n?'° 

^ O ro ^ O ro P O 
©('x y-Q-O ^ y.0 o 

o 
010 

©o 

' ©V, 

©r 

O 

O o0\ 

o 

o 

o 

EX. WELL-*-© 

-Lq 

-PROP. WELL 

•w 

existing house, walks, etc. and remove debris- 
Clear, grub and rough grade the remainder of the site. - 
Construct house and appurtenances. Install stone sill from 
shore. - 
Final grading, landscaping, gravel drive removal/rep lace merit 
with marsh vegetation, « permanent stabilization 
of site with a minimum 2 inches topsoil, seed, and mulch. - 
Remove sediment control devices upon MDE Inspector's 
approval. - 

PERIMETER CONTROL DEVICE 
IS LIMITS OF DISTURBANCE 
L.OJ2. = 033 Ac.- 

2 days +/- 
1 to 2 weeks 
2 to 3 days 

3 to 6 months 

2 to 3 days 

2 days +/- 

PPF 
(held/ 

00-°e^0Ci 
■pjX 

VL 

ttor- 

^-43 
EX SHED 

'‘prop:" 
--SHCb- 

© 

o 

L4 
TIDAL MARSH 
(field located/ 

-Q 
O 

13 

a 

PROP. LOW 
PROFILE STONE 

SILL 
nk) 

-0P-, 
*s —_ 

© 

-j n° 0 0-n° ° c\ 

n 0 a ' 

V,° o B<° O c 

^ 0 O 0'^ 0 © 1 
O o O r 

Otr/^-H-GrTV 

prop. : 
CARACE! 
Ell = 5.C ; 

PROP. 
D^IVE 

 i 

■NEEDLE RUSH 
COURSE DATA 

LINE I BEARING. iPISTANOElLINEl BEARINOI DISTANCE 

-CAT-TAILS • 
% 

.•dll/,. 

34 

-x- 

J  
7EP 

-X- 

5‘± Tt 
:/F- 

X 
\ 

-r .t. rr.-r-. — .T-. .-rX". .—.r; .-r. r: 
..,q;.v 1  

/| 

tor- 

-5.0 _-!PiSIde.BRL_ _5Y>> 
-43 

si 

I 4! 

K. 

$ 

-Ac 

LI NI40OO'OO"W 233.73' L6 N76,‘24'I2"E 2235' 
L2 N72a28'36"E 
L3 NOI*56'44"E 32.82' L8 N77°45'57"E 
L4 N03°28'I2"W 
L5 S85°32'28"E 

13.87' L7 SI8047'36"E 

1635' L3 SI4"00'00"E 334.76' 
17.18’ LIO S73I>56I35“W 78.00 

730' 
14.13' 

TIDAL-INFLUENCED 
.■m. NON-TIDAL WETLANDS 

(field located/ 
(GRAPHIC SCALE l"= 

-GARAGE FIOOFTOP 
DISCONNECT . 

(FILTER STRIP/ 

&rH- 

9 SILT 
0FENCE 

 -pj„ 

V. 23 
LI 

,4 

\ 

LOT 520-35 

APPROX. EX. WATER LINE- 
(to be abandoned/ 

EX. 
GARAGE 

Q. 
GRASS STRIP 

-43 
sM 

EX. GRINDER- 
PUMP 

• STABILIZED 
.CONSTRUCTION 
* ENTRANCE 

}°P‘ TO FIELD 
-LOCATEP HI(GM 

IRF 
(held/ 

  
(08-16-06/ 

=20' 

O 20 4-0 60 

GENERAL NOTES 

2. 

3. 

4. 

5. 

Subject property appears to lie within the RL zoning district 
ancfalso wltnln the IDA overlay district. 
This plat was prepared without the benefit of a Title Report 
which may show additional conveyances, easements, covenants, 
rlghts-of-way or building restriction lines not shown hereon. 
Unless otherwise shown, property lines, topography and perc 
tests were taken from deeds and plats of record and do not 
represent a survey by this firm. 
Subject property will be graded so as to drain surface water 
away from foundation walls. The grade away from foundation 
walls will fall a minimum of six Inches (6"/ within the First ten 
feet (lO1/. 
The topographic data shown hereon Is based upon a field 
survey performed by this firm (LSR, Inc/ on August 16, 2008. 

6. Countours and spot shots shown hereon are referenced to an 
assumed datum. 

HEALTH DEPARTMENT GENERAL NOTES 
Is located on Tax Map 65 at Block 17 as 

r25. 
2. There are no utility easements or shared use agreements 

for water and sewer facilities on subject property. 
3. 5RA note not required. 
4. This lot Is In compliance with the 5t. Mery's County 

ComprehensIve Water and Sewerage Plan. 
5. Unless otherwise shown hereon, there are no proposed or 

existing wells or sewerage systems within IOO' of the 
proposed wells and sewerage systems. 

6. Subject property Is to be served by an Individual deep 
drilled well. Deep wells shall be drilled to an approved 
confined aquifer. 

7. Subject property Is to be served by a public sewer system 
8. Minimum ownership statement does not apply. 
3. Water Category = W-6D , Sewer Category = SI 

DETAIL 24 - STABILIZED CONSTBUCTION ENTRANCE 

EXISTING GROUND 
WlNIMJH 6* OF 2'-y AGGREGATE OVER LENGTH AND IIDTH OF STRUCTURE 

Cunctructlon Specification 
ilM of 90' (*J0‘ for oinglo rMldono* lot). 
■iniwB. would Do f larod at ttw oxioting rood to provide « ftming 

J. CootoKtiio fatric tflItor ciotni aholl Do placed over the existing ground prior to placing etan*. eeThe plan «*provol authority eoy not re«j!r# single family reel dance* to use gsotextilo. 
4. $i<ns - crushed ogcregote 12' to S') or roololasd or recycled concrete soul volant shot I Da placed at least S' deep over the length aid width of the 

9. Surface Sat or - all nr foci water flowing to or diverted toward construction entrances shall Do piped ttrouch the entrance, maintaining poeitive aroinoge. Pip* installed ttroutfi the stoDillzed construction sntrawe shall be protected with a ■suitable bens with 5:1 slopes and 0 slnlius of 5' of stone over the pipe. Pipe has to be sized according to the a-oinoge. ttion the SCE Is located at a high spot on* has no (rolnogs to convwy e pipe will not be necessary.' Pip# should be sized ocowdlng to the gsuu»t of runoff to be conveyed. M •* minim* will be required. 
5. Location - A stabilized construction entrance Shall be located ot every point snore ocnotructiai traffic enter* or leaved a construction site, vshlcia* leaving 
tne site suet trove 1 over the entire length of the stabilized construction entrance. 

DETAIL 22 - SHT FENCE 

tie£3 GEOTEXT1L£ CLASS F - A MINIMUM Of I" VETTlCALLTj into the ground FENCE POST DRIVEN A MINIMUM OF Id' INTO THE GROUNO 

„ STANDARD SriOQL STAPLE' 
JOINING TnO ADJACENT SILT 

Construction Specifications 
1. Fanes posts shall be a •miiw* ot Je* long driven a* minDus into the grouid. Hood poets snail be I S' x IS* *<var* lmlnlm*i cut. or iV diaeeter 1 mini Him) round and wait be of sound Quality narowood- Steel poets will be standard T or u section velgnting not less tnen i.00 pone per linear toot. 
2. Geotextiie snoii be tostened seareiy to eccn fence poet witn wire ties or staples at top and nib-section and shall esot ths following requirement* for Geotextiie Class Fi 

Tensile Strength 90 lbs/in (•in. I Test: MSNT 909 Tensile Modulus 20 lbs/in leln. > Test: MSMT 909 Flaw Rote O S gai ft'/ alrute leox.) lists I6M( 322 Filtering Cffielsney TSKein.) Test: MSMT 322 
}. snere ends of geotextiie fabric cam together, they snail be overlapped, folded and stapled to prevent sedimant bypass. 
4. Silt Fence anall ps inspected offer «ach roinfalI evert and maintained wen 
bulges occur cr wen sedieent aceuMlotlan reached 50t of tns fabric height. 

T GP ABDCULTUIE MAXTIAND GUfAimUWT Of SKTHONMn 

Maryland’s Guidelines To Waterway Construction 
DETAIL LI: DEWATERING BASINS 

SECTION B-B 
2 to 341(0.6 to 0.9-m) RMrorMMtv 

tnw.f— /"• 
Z\ 

6 MM 
06 cm) 

•< ^ 

57. MARY’S METROPOLITAN 

COMMISSION (NETCOM) 

DIRECTOR DATE 

ST. MARYS COUNTY 

HEALTH DEPARTMENT 

SANITARIAN 

VED 

JUL 21 a.)(L 
DAE 

CRITICAL AREA COMMISSION 
Chesapeake & Atlantic Coastal Bays 

ENVIRONMENTAL HEALTH DIRECTOR 
BAIL 

DATE 

RECEIVED 

JUL 1 2 2010 

St. Mary’s County 
Land Use 8> Growth Management 

JOB* 
0158-06 

FOLDER 
M65BI1 

SCALE 

1 LITTLE SILENCES REST, INC. 

41660 COURT HOUSE DRIVE - SUITE 101 - P.O. BOX 2340 
LEONARDTOWN, MD 20650 

PHONE: (301) 475-2236 - FAX: (301) 475-3720 

11/14/06 

DRAWN 

CHECKED 

r = 2o‘ 

KB 

HPH 
REVISIONS 

01/06/04 

01/06/10 

Of/OH/IO 

SCU INFORMATION 

OWNER: 

JEFF ERRIN6T0N 
13082 POPLAR HILL LN 
VALLEY LEE, ME? 20632 
301-304-2072 

DEVELOPER 

ERRINGTON BUILDERS 
P.O. BOX 23 
VALLEY LEE, MD 20632 
301-334-1480 

LUOM Case File Ho. 01-2631 
Total Disturbed Area-. OBH Acres 
Site Impervious Area: 036 Acres 
Area to be Vegetatlvely 
Stabilized: 0.21 Acres 
Earthwork Quantities: Out: 150 cu 

Fill: 250 by 

APPLICANT 

LITTLE SILENCES REST, INC. 
P.O. BOX 2340 - LEONARDTOHN, MD 20650 
PHONE: 301-475-2236 FAX: 30I-4T5-3T20 

CRITICAL AREAS 

BUILDIN6 PERMIT PLAT 

1/2 OF LOT 36, LOT 37, 

WESTERLY THREE FEET OF LOT 36 

TOLSON SUBDIVISION 

SECOND ELECTION DISTRICT 

ST. MARY'S COUNTY, MARYLAND 

FOR: ERRINOTON BUILDERS 

ZONING #: 07-2651 HD FILE #: 

Fi\PR0JEGTS\PR0>]2006\0l56-06\0l56-06.pr0 

I 



CRITICAL AREA CALCLUATICN5 

CRITICAL AREA CALCULATIONS fl=ASTLANP = 25,543 5.FJ 

AREA 
TYPE 

IMPERVIOUS 

FOREST 

EX1ST1N6 

AREA 

3,621 s.f. 

AfbOO s.F. 

% 

3T.T 

16.6 

ALLOWABLE 

W?EA/CLEARIN6 

5,445 s.f. 

366 s.f. 

% 

0.0 

33 

PROPOSED 

AREA/6LEARIN6 

O s.f. 

O s.f. 

% 

oo 

oo 

IMPERVIOUS AREAS INSIDE 
EXPANDED CRITICAL AREA BUFFER 

AREA TYPE 
HOUSE 

HALK 

DECK 

SHED 

DRIVEWAY 

TOTAL 

EXISTING 

723 s.f. 

I/D63 s.f. 

560 s.f. 

332 s.f. 

4,713 s.f. 

6023 s.f. 

MPB?V10U5 AREAS OUT OF 
EXPANDED CRITICAL AREA BUFFER 

AREA TYPE 
HOUSE 

WALK/PAD 

DECK 

SHED 

DRIVEWAY 

TOTAL 

EXISTING 

1530 si. 

68 si. 

O si. 

O si. 

O si. 

1536 si. 

FORESTED AREA 
TABULATIONS 

EXISTING COVER 
FOREST 
TT?n-^yii At -400 I Kcfct? EACH) 

TOTAL 

AREA 
O s.f, 

4600 si 

6/400 si 

SURVEYORS CERTIFICATE 

CWT1CAL AREA COMMISSION 
Chesapeake & Atlantic Coastal Bays 

I, the undersigned, a Licensed Surveyor In the State of 
Maryland, hereby certify, to the best or my knowledge, 
Information and belief, that: this Special Purpose Survey was 
prepared under my direct responsible charge,- this plat and 
the survey work It reflects are In compliance with GOMAR 
CM.I3.C>6.li; this a Special Purpose Survey of part of the 
lands conveyed unto Jeffrey L. Errlngton and Robin P. 
Errlngton by deed dated September 12, 2006, from 
Raymond J. Talley and Denise M. Taley as recorded among 
the Land Records for St. Mary's County, Maryland, In Liber 
EWA 25£>l at Folio £>15; 
and that this Special Purpose Survey has been prepared to 
delineate the Existing Lot Coverage for subject property 
as of the date hereon. 

HousC 
(JACKS’ 
D£CF- 

Qpref&l 

p uS'V 

4,r^oflfcs 
,/<£ srs r 

Hayne Paul Hunt 
Professional Land Surveyor 
MD. Registration 4 21063 
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REVISED 
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LITTLE SILENCES REST, INC. 
CHECKtD 

IN.HUNT 

HPH 

41650 COURT HOUSE DRIVE - SUITE 101 - P.O. BOX 2340 
LEONARDTOWN, MD 20650 

PHONE: (301) 475-2236 - FAX: (301) 475-3720 

LOT COVERAGE PLAN 

1/2 CF LOT 36, LOT 31, 

t WESTERLY THREE FEET OF LOT 36 

TOLSON SUBDIVISION 

SECOND ELECTION DISTRICT 

ST. MARY'S COUNTY, MARYLAND 

FOR: ERRINSTON BUILDERS 

ZONING #: 
F,\PRCUBCTS\PROJ200e\OI5e-Oe>\OI5&-Ofei3r'0 



OanacaL Mates 

Ms s«s Is IccM o» Tax Hap 14 at Crid 12 as P/0 Riisrsaad Pams 
£ This s/t» contains 4.86 Acres of land, more or less. 

4. ffuMhl Restriction Ones (BRL's/and Minimum Yard Requirements 
are established as per the St. Marys County Zoning Ordinance. 

5. Water supply shall be from a deep drilled well to an approved 
confined aquifer. 

6. Sewage flow shall be to an individual septic system. 
Legend • 

This Health Department approval certifies that the lots shown herein 
are In consonance with pertinent Health Deportment laws and regulations 
as of the approval date; however, this approval is subject to changes 
in such laws and regulations Changes in topography or site designations 
may void this approval. The designated perc areas are the only perc 
areas approved by the St. Marys County Health Department for sewage 
disposal purposes. The approved lots Include an approved area of at 
least 5.065 square feet for sewage disposal purposes as required by 
current Maryland State Health Department law. Improvements of any 
nature including but not limited to, the Installation of other utility 
tines in this area may render the lots undevelopable To determine the 
exact areas of the lots approved for sewage disposal purposes or to 
establish a different area for such purposes, you should contact the 
St. Mary's County Health Department, Office of environmental Health. 
AH utility lines shall be located outside the Health Department 
approved sewage easement and no other easement may hinder 
access to it. 

Existing Grads (intermediate) 

Existing Grade (index) 

Finished Grade 

Siit Fence 

Super Silt Fence 

Limits of Disturbance 

■ sr sr- 

Stablilzed Construction Entrance 

ml 

7. This subdivision is in compliance with the St. Marys County 
Comprehensive Water and Sewer Plan. 

8. There shall be a ten (10) foot utility easement along all lot lines. 
These easements are to include use by the St. Marys County Metropolitan 
Commission, its successors and assigns, for construction, installation, 
maintenance, repair, inspection, and operation of public water 
and sewer facilities, should such facilities ever be installed. 

9. Subject Property appears to be in the Flood Hazard Zone as 
delineated on Flood Hazard Boundary Maps for St. Marys County, 
Maryland, and distributed by the Federal Emergency Management 
Area per FIRM. Community Panel £240064-0014 B. j 

10. There are no existing wells or sewage easements within 100 of 
the proposed wells or sewage easements, unless otherwise shown. 
"Minimum Ownership Statement" - These lots contain at least a 
20,000 square foot area which does not include rights-of-way 
(existing or proposed), 50 year flood plains and 25X or greater 
grades. The 20,000 square foot area includes the combined area 
of the sewage reserve area plus the building site, 

12. This Lot will be graded so as to drain surface watyf away, from 
foundation walls. The grade away from the foundation wiH fall 
a minimum of 6 inches within the first 10 feet 
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11. 

nritiral Area Notes 

I 

/ Approximately 1.J4 Acres of the Site Area He within Maryiand\ 
’ r‘ asapeake Bay Critical Area. Any and all development activitid 

qsed within this area are subject to Critical Area Regulation^ 
'and Hi not be permitted until all/appropriate local, state ant 
federahagencies have conducted a thorough environmental revie* 
and have/approved the development plan. . 

2. The one-hundred foot (100) Critical Area Buffer must remain m\ 
natural vegeibt/on and may ngt be disturbed except as provided], 
under Sect/or J&2 of the St. Mary's County Critical Area Ordinance | 
(Chesapeake Bay Critical Area Program) part 13, Habitat Protection. 

3. No development is pAed in l/dd or.Non-tidai Wetlands ordbmrPSSQCiated _ 
buffers without yprovoi Pom the appropriate local, state and federal agencies. 

' reforested areas created under the 
of the St. Mary's County Zoning Ord- 

Critical Area Program) and designated 
on this plat shall be /preserved from future disturbance. 
AH existing forest shbwn he\on shall remain undisturbed oxcfpt 
as permitted under tne provisos of the St. Marys County Critical 
Area Ordinance. / \ 

5 Existing area of impervious surface Whin 100 &ffer 
6 Existing a"*” impervious surface within 1,000 Buffer: - - . , -•-tja with ''i fOO Buffet*: 

IpZZ.Z..: S: .-.upospd -• -u O. ..pr" '.w i 
9. Areas with slopes of 15 percent (15XJ 

10. Existing *rees for forested areas: 

4. Any and all afforestec 
provisions of Section J<S 
inance (Chesapeake Bay 
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//. Proposed areas of vegetation clearing: 
12. Afforestation (Threshold Area: 

Afforestation Area Required: 
Afforestatiori Area Provided: 
Reforestat/oh Area Required: 
Reforestation Area Provided: 

13 Proposed \area of soil disturbance: 

0.00 Sq. Ft. 
17.511 Sq. Ft. 

0.00 Sq. Ft. 
0.00 Sq. Ft. 
0.00 Sq. Ft. 
0.00 Sq. Ft. 

B.343 Sq. Ft. 

14. '/here are ho “known natura/'heritage areas, habitats °,/^/Faatenof,.f( 
endangered species, or habitats of significant piant\ar TfiidHfe 
identified iwithin the Site Area in accordance with Section ^ of the 
St Marys County Critical Area Ordinance (Chesapeake Baj\Cntical 
Area Program), part 13, Habitat Protection Area Eiemen 
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ICJSEEC1ML PROCEDURES 

FFMMFNT AND FROS/ON CONTROL NOTES 
- t    ^ x -.x aom A Tes^lsnyt Mn / nil nnrt} 

1. Prior to any excavation or placement of embankment, all control 

2. dAifcMstMtion shaH be in accordance with the “1994 Maryand Standards 
and Specifications for So/i Erosion and Sediment Contra!, as prepared by 
Marfand Dept, of the Environment in association with Soil Conservation Service. 

3. Siit fence shall be installed per S.C.S. Std Detail £22. 
4. StobHixed construction entrance shall be constructed per SC.S. Std. Detail £74. 

B. 

C 

5‘ Upon completion of all excavation the area shall be sloped and graded 
as shown. AH disturbed areas not otherwise paved, graveled or sodded 
shall be topsoiled, Hmed, fertilized, seeded and mulched m 
accordance with SC.S Standard Section Hi.     
This includes both temporary and permanent stabilization seeatng. 

A. Lime: Two ton Doiomitic Limestone per acre 
Fertilizer: 600/bs 0-20-20 per acre 

400/bs 38-0-0 per acre 
500/bs 10-20-20 per acre 

Seed; 100/bs Kentucky 31 Fescue per acre. 
5/bs Red Top Clover per acre. 
40/bs 10-20-20 per acre. 

Disk time and fertilizer uniformly into so/i 
D. Mulch: One and one-ha/f (1 1/2) to two (2) tons of straw per acre. 

6. No slope shall be greater than 2:1 unless otherwise approved. 
/ Following initial soil disturbance or re-disturbance, permanent or 

temporary stabilization shall be completed within: 
A. Seven days as to the surface of all perimeter controls, swales, 

ditches, perimeter slopes and o/i slopes greater than 3:1 
B. Fourteen days as to all other disturbed or graded areas on the 

project site. 
AH excess dirt to be removed to an approved dump site with an 
approved sediment and erosion contra! plan. 

The developer shall request that V>e inspection agency for sediment and erosion 
control approve work completed it the stages of construction specified below 
in accordance with the approved sediment and erosion control plan, and the 
grading or building permit: . , 

(i) On all sites, approval .if the inspection agency shall be requested 
upon completion of the instaiiafon of perimeter sediment and erosion con- 
trols but before proceeding wi‘h any other earth disturbance or grading. 
Other building or grading inspection approvals may not be authorized until 
this initial approval by the inspection agency is made; and, 

(ii) Approval shall be requested upon final stabilization of all sites 
before removal of sediment and erosion controls. 

(iff) Contractor shall notify M.l'.E, Enforcement Division, at least 48 hours pnor 
to commencing clearing or gradiri at (410) 537-3510 or M-D.E. Sedfment and 
Stormwater Administration, 1800 lushing ton Boulevard, Baltimore, MD 21230-1708 
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Topography 

PEL CLMMiCJm 

PHASE /. 

PHASE tl 

PHASE ///. 
PHASE IV. 
PHASE V. 

Clear and grub areas necessary for the installation of perimeter 
controls and instoT perimeter controls. 
Remaining clearing and grubbing, rough grading of site for building 
construction and septic installation. 
Construct Buildings 
Final grading and permanent stabilization of all disturbed areas. 
Remove all sedimeit controls upon approval by inspecting 
authority and stabilize the sediment control areas. 

Field located on 

datum from 

NGVD 88 
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Total Disturbed Area = 0.19/ Ac. 

CONSTRUCTION WMQ 

8. 

PHASE /. 
PHASE it. 
PHASE i/l 
PHASE IV. 
PHASE V. 

One (!) to Two (2) weeks 
One (1) to Two (2) weeks 
Two (2) to Three (3) months 
One (1) to Two (2) weeks 
Two (2) to Four (4) days 

Total Area to be 
Vegetative/y Stabilized — 7)754 Ac. 

Earth Cut \ = 185 cyy 

Earth Fill \ - 185 
Estimates of earthwork quantHies^re ocorified solely for the purpose 
of determining permitting requirements. Since find earthwork quantities 
are based on many variable conditions which the Engineer has no 
contrd, including variability of soils, diowabie survey and construction 
tderonces, and compaction ratios, the Engineer cannot guarantee the 
accuracy of the estimates for find construction. The Owner/Deveioper 
should require the Contractor's to provide their own estimates of the 
quantities in their respective bids. 
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DEVELOPER’S CFR71F1CA TE 

i hereby certify that any clearing, grading, construction 
and/or development will be done pursuant to this plan 
and that any responsible personnel involved in the 
construction will have a certificate of attendance at a 
'Maryland Department of the Environment Approved 
Training Program for the Control of Sediment and 
Erosion before beginning the project. 

Richard Aiey Date 

Surveyors Cert/flcaia 

i hereby certify that this plan has been prepared in 
accordance with the “1994 Maryand Standards and^ 
Specifications for Soil Erosion and Sediment Control 
and the "Grading and Sediment Control Ordinance of 
St. Mary's County“, to the best of my knowledge, 
information and belief. 
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DLUGM Control No.: 795'214+ 

RECEIVED 

-os oart 
St. Mary's County 

Health Department Department of Land Use 

and Growth Management 
ElECEIVE: 

Date Date 

Sanitarian Director 

No. Date Description 

KOKLEBY SJ 

SURVEYING i 

INCORPORATED 

1 

Lot 14 Block 3 

River wood Farms 

Sixth Election District 
St. Marys County, Maryland 

By 

Director 

46925-B Shangri-La Drive, S 
-f Lexington Park, 
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