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STATE OF MARYLAND
CRITICAL AREA COMMISSION

CHESAPEAKE AND ATLANTIC COASTAL BAYS
1804 West Street, Suite 100, Annapolis, Maryland 21401
(410) 260-3460 Fax: (410) 974-5338
www . dnr.state.md.us/criticalarca

April 3, 2007

Mr. Joseph Johnson

Cecil County Department of Planning and Zoning
129 East Main Street

Elkton, MD 21921

Re: - File #3313 — Variance Mark Kaugman
Dear Mr. Johnson:

Thank you for providing information on the above referenced variance. The applicant is requesting a
variance to build a 192 square foot gazebo in a Buffer Exempt Area with an associated landscaping
plan. Although the information provided by the applicant does not expressly state the distance of the
proposed gazebo from Plum Creek, the drawings indicate that the gazebo would be built within feet of
the water. This office does not oppose the variance to construct modest additions which are further
waterward than the existing dwelling or a deck which is constructed to be and remain pervious.
However, we do oppose the variance to build a gazebo in the Buffer.

In 2002 and 2004, the General Assembly strengthened the Critical Area Law, and reiterated its
commitment to the Chesapeake Bay Critical Area’s water quality and wildlife habitat values,
especially emphasizing the importance of the 100-foot Critical Area Buffer. In particular, the General
Assembly reaffirmed the stringent standards, which an applicant must meet in order for a local
jurisdiction to grant a variance to the Critical Area law. The State law provides that variances to a
local jurisdiction’s Critical Area program may be granted only if the Hearing Officer finds that an
applicant has satisfied its burden to prove that the applicant meets each one of the county’s variance
standards, including the standard of “unwarranted hardship.” The General Assembly defined that term
as follows: “without the variance, the applicant would be denied reasonable and significant use of the
entire parcel or lot.” Furthermore, the State law establishes presumption that a proposed activity for
which a Critical Area variance is requested does not conform to the purpose and intent of the Critical
Area law. The Hearing Officer must make an affirmative finding that the applicant has overcome this
presumption, based on the evidence presented.

In this case the applicant is proposing to construct a gazebo in a Buffer Exemption Area. The Critical
Area Buffer establishes an area of undisturbed natural forest vegetation, or an area for enhancement
with vegetation native to the Critical Area, managed to protect shorelines, streams, wetlands, and
riparian biological communities from adverse effects of land use. Thus, the County has enacted a
specific set of provisions to recognize the importance of the 100-foot Buffer and maintain its integrity
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by “minimizing the shoreward extent of impervious surfaces in so far as possible...in no case may
such impervious surfaces be extended shoreward of any setback line as defined by existing
structures...” (Cecil County Code X1.195.3c¢).

The variance to the 100-foot Buffer cannot be granted unless the applicant proves, and the hearing
examiner finds, that without the variance, the applicant would suffer an unwarranted hardship, that is
“denial of reasonable and significant use of the entire parcel or lot.” We do not believe that this
standard is met, and accordingly the variance should be denied. I have discussed each one of the
County’s variance standards below as it pertains to this site:

1. That special conditions or circumstances exist that are peculiar to the land or structure within the

Jurisdiction’s Critical Area program that would result in an unwarranted hardship to the applicant.
Currently, the lot is developed with a single family home with a screened in porch. As stated
above, the General Assembly defined “unwarranted hardship’ to mean that the applicant must
prove that, without the requested variance, he would be denied reasonable and significant use of
the entire parcel or lot. Based on this information, we do not believe that the County has
evidence on which to base a favorable finding on this factor for the gazebo as the applicant is able
to use the property for residential purposes.

2. That a literal interpretation of this subtitle or the local Critical Area Program and related
ordinances will deprive the applicant of rights commonly enjoyed by other properties in similar areas
within the Critical Area of the local jurisdiction.
The applicant has a reasonable use of this property for residential purposes, and therefore, would
not be denied a right commonly enjoyed by neighboring properties. No one has the right to
construct a new gazebo in the Buffer. Therefore, denial of a variance for the accessory gazebo
would not deny the applicants a right commonly enjoyed.

3. The granting of a variance will not confer upon an applicant any special privilege that would be
denied by this subtitle or the local Critical Area program to other lands or structures within the
Jjurisdiction’s Critical Area.
If the variance is granted, it would confer upon the applicant a special privilege that would be
denied to others in this area, as well as in similar situations in the County’s Critical Area. The
applicant has the burden of proof and the burden of persuasion to overcome the presumption that

his proposed variance does not conform to the Critical Area Law. We do not believe the applicant
has overcome this burden.

4. The variance request is not based upon conditions or circumstances, which are the result of the
actions, by the applicant, nor does the request arise from any condition conforming, on any
neighboring property.

It appears the request is not based upon conditions or circumstances that are the result of the
applicant.

5. The granting of a variance will not adversely affect water quality or adversely impact fish, wildlife,
or plant habitat within the jurisdiction s Critical Area, and that the granting of the variance will be in
harmony with the general spirit and intent of the Critical Area law and the regulations.
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In contrast, granting of this variance is not in harmony with the general spirit and intent of the
Critical Area law and regulations. An increase in impervious surface in the Buffer and
consequential disturbance to the land results in increased stormwater and sediment runoff and the
loss of essential infiltration opportunities. I understand that the applicant has provided a
landscaping plan meant to minimize the effects of the impervious surface runoff from the proposed
gazebo, but given that the applicant can adequately redevelop this property and enjoy outdoor
activities without the addition of a gazebo in the 100-foot Buffer, approval of this variance would
not be in harmony with the general intent and spirit of the Critical Area Law.

In conclusion, it is our position that, unless the Board finds, by competent and substantial evidence,
that the applicant has met the burden of proof to overcome the presumption of non-conformance, and
the burden to prove that the applicant has met each one of the County’s variance standards, the Board
must deny the application for variance to the Buffer.

Thank you for the opportunity to provide comments. Please include this letter in your file and submit
it as part of the record for this variance. Also, please notify the Commission in writing of the decision

made in this case.

Sincerely,

HE'T\NI\, s

Julie Roberts
Natural Resources Planner

Cc: CE 176-07
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STATE OF MARYLAND
OFFICE OF THE ATTORNEY GENERAL

CRITICAL AREA COMMISSION FOR THE
CHESAPEAKE AND ATLANTIC COASTAL BAYS

FAXNO. (410) 974-5338 WRITER’S DIRECT DIAL NO. (410) 260-3466

January 14, 2008 mdisc@oag.state.md.us

John P. Downs, Esquire
105 South Street
Elkton, Maryland 21921

RE: Mark Kaufman Critical Area Variance - Cecil County Board of Appeals

Dear Mr. Downs:

Thank you for your letter of January 9, 2008, setting forth a proposal for settlement of the
above- described variance case before the Cecil County Board of Appeals. 1 have discussed your
letter with my client, and, while we understand the situation as described in your letter, we are

unable to accept a proposal that allows a free-standing accessory structure to remain in the
protected Critical Area buffer.

Thank you for your correspondence. If your client wishes to remove the structure and
restore the site, please contact me before the January 29, 2008 hearing.

Sincerely,

Marianne E. Dise
Principal Counsel

cc: Hon. Margaret McHale
Kate Schmidt
Saundra Canedo, Esquire
Eric Sennstrom

1804 West Street. Suite 100
Annapolis. Maryland 21401
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December 14, 2007

Mr. Joseph Johnson

Cecil County Department of Planning and Zoning
129 East Main Street

Elkton, MD 21921

Re: Vanance File #3313 — Variance Mark Kaufman

Dear Mr. Johnson:

Thank you for providing information on the above referenced variance. This case has been remanded
by the Circuit Court to the Cecil County Board of Appeals for a full evidentiary hearing. The applicant
Is requesting a variance to build a 192 square foot gazebo in a designated Buffer Exemption Area
(BEA) with an associated landscaping plan. It is the understanding of this office that the applicant has
constructed the gazebo under a building permit issued by Cecil County.

This office is opposed to granting this variance request because the applicant may construct the gazebo
outside the 110-foot Buffer and the applicant has not met all the variance standards. In this situation,
the lot is 0.63 acres in size and developed with a single family home, shed and driveway outside the
110-foot Buffer. The submitted site plan does not indicate the location of the 110-foot Buffer,
however based on evaluation of aerial images it appears there is sufficient room on the property to
accommodate this structure outside the 110-foot Buffer. While the property may be located within a
designated BEA, this designation only modifies the standards for allowing development. Section
195.3(c) of the Cecil County Zoning Ordinance states new development must minimize the shoreward
extent of impervious surfaces in so far as possible. In this case, minimization may be achieved by
locating the structure outside the Buffer. Additionally, in order to receive a variance, the applicant
must meet all of the standards specified for a variance in the Critical Area.

In 2002 and 2004, the General Assembly strengthened the Critical Area Law, and reiterated its
commitment to the Chesapeake Bay Critical Area’s water quality and wildlife habitat values,
especially emphasizing the importance of the 100-foot Critical Area Buffer. In particular, the General
Assembly reaffirmed the stringent standards, which an applicant must meet in order for a local
jurisdiction to grant a variance to the Critical Area law. The State law provides that variances to a
local jurisdiction’s Critical Area program may be granted only if the Board of Appeals finds that an
applicant has satisfied its burden to prove that the applicant meets each one of the county’s variance
standards, including the standard of “unwarranted hardship.” The General Assembly defined that term
as follows: “without the variance, the applicant would be denied reasonable and significant use of the

entire parcel or lot.” Furthermore, the State law establishes presumption that a proposed activity for
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which a Critical Area variance is requested does not conform to the purpose and intent of the Critical
Area law. The Board must make an affirmative finding that the applicant has overcome this
presumption, based on the evidence presented.

In this instance, the applicant is proposing to construct a gazebo. The applicant currently has a single
family home with a screened porch, shed, and driveway. Thus, the applicant has reasonable use of the
entire property or lot. The variance to the 110-foot Buffer cannot be granted unless the applicant
proves, and the Board of Appeals finds, that without the variance, the applicant would suffer an
unwarranted hardship, that is “denial of reasonable and significant use of the entire parcel or lot.” We
do not believe that this standard is met, and accordingly the variance should be denied. I have
discussed each one of the County’s variance standards below as it pertains to this site:

Section 306.2.e(1) That special conditions or circumstances exist that are peculiar to the land or

structure within the jurisdiction’s Critical Area program that would result in an unwarranted hardship

to the applicant.
Currently, the lot is developed with a single family home with a screened in porch. As stated
above, the General Assembly defined “unwarranted hardship” to mean that the applicant must
prove that, without the requested variance, he would be denied reasonable and significant use of
the entire parcel or lot. Based on this information, we do not believe that the County has
evidence on which to base a favorable finding on this factor for the gazebo as the applicant is able
to use the property for residential purposes.

Section 306.2.6(2) That a literal interpretation of this subtitle or the local Critical Area Program and
related ordinances will deprive the applicant of rights commonly enjoyed by other properties in similar
areas within the Critical Area of the local jurisdiction.
The applicant has a reasonable use of this property for residential purposes, and therefore, would
not be denied a right commonly enjoyed by neighboring properties. No one has the right to
construct a new gazebo in the Buffer. Therefore, denial of a variance for the accessory gazebo
would not deny the applicants a right commonly enjoyed.

Section 306.2.e(3) The granting of a variance will not confer upon an applicant any special privilege
that would be denied by this subtitle or the local Critical Area program to other lands or structures
within the jurisdiction’s Critical Area.
If the variance is granted, it would confer upon the applicant a special privilege that would be
denied to others in this area, as well as in similar situations in the County’s Critical Area. The
applicant has the burden of proof and the burden of persuasion to overcome the presumption that
his proposed variance does not conform to the Critical Area Law. We do not believe the applicant
has overcome this burden.

Section 306.2.e(4) The variance request is not based upon conditions or circumstances, which are the
result of the actions, by the applicant, nor does the request arise from any condition conforming, on
any neighboring property.
In order to meet this standard, the applicant must present evidence as to why the gazebo could not
be located outside the 110-foot Buffer on his property. The application forwarded to this office did
not include any information regarding how this standard is met.
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Section'§06.g.e(5) The granting of a variance will not adversely affect water quality or adversely
impact fish, wildlife, or plant habitat within the jurisdiction’s Critical Area, and that the granting of
the variance will be in harmony with the general spirit and intent of the Critical Area law and the
regulations.
In contrast, granting of this variance is not in harmony with the general spirit and intent of the
Critical Area law and regulations. An increase in impervious surface in the Buffer and
consequential disturbance to the land results in increased stormwater and sediment runoff and the
loss of essential infiltration opportunities. I understand that the applicant has provided a
landscaping plan meant to minimize the effects of the impervious surface runoff from the proposed
gazebo, but given that the applicant can adequately redevelop this property and enjoy outdoor
activities without the addition of a gazebo in the 100-foot Buffer, approval of this variance would
not be in harmony with the general intent and spirit of the Critical Area Law.

This letter has addressed five of the relevant variance standards. Based on the information provided,
none of the variance standards are met. The County and State law provide that in order to grant a
variance, the applicant must meet and satisfy each and every variance standard. This applicant has
failed to meet all of the County standards. Because the applicant has not met each one of Cecil
County’s vanance standards, this office recommends that the Board deny the applicant’s request for
this variance and require the applicant to locate the gazebo outside of the 110-foot Buffer.

Thank you for the opportunity to provide comments. Please include this letter in your file and submit

it as part of the record for this variance. Also, please notify the Commission in writing of the decision
made in this case.

Sincerely,

K&I&L Debuwid

Kate Schmidt
Natural Resources Planner

Cc: CE 176-07
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IN THE MATTER OF BEFORE THE CECIL COUNTY

THE APPLICATION OF BOARD OF APPEALS
MARK KAUFMAN FILE NO.: 3313
(Variance)
OPINION

Application of Mark Kaufman for a variance from the requirements of the Zoning
Ordinance pertaining to the critical area buffer requirements within the 110’ buffer zone for
construction purposes at property located at 53 Mallard Drive, North East, in an area presently
zoned Suburban Residential (SR).

Under the provisions of Article XVII, Part I, Section 306, Paragraph 1, variances, as

defined in Article II, may be granted by the Board of Appeals. In addition, due to special

features of a site or other circumstances where a literal enforcement of the provisions relating to

the Critical Area District would result in unwarranted hardship to the property owner, the Board
of Appeals may grant a variance of the Critical Area District. 4n unwarranted hardship means
that without a variance, an applicant would be denied reasonable and significant use of the
entire parcel or lot for which the variance is requested. (Italics added)

Paragraph 2 of Section 306 requires the Board to examine all facts of the case and render

a decision based upon the following criteria:

a. The variance request is based upon a situation where, because of special conditions, a
literal enforcement of the provisions of the Ordinance would deprive the applicant of a

right commonly enjoyed by other parties in the same zone under the terms of this
Ordinance.

. Special conditions and circumstances exist that are peculiar to the land, buildings or
structures involved, and that are not applicable to other lands, buildings, or structures in
the same zone, such conditions and circumstances not being the result of actions by the

icant. | -
applicant | I w CEMW\

FEB 2 & 2008

C RITICAL AREA COMMIS SION




The granting of the variance will not confer upon the applicant any special privileges
that are denied by this Ordinance to other properties in the same zone.

The variance request does not arise from any condition related to land or building use,
either permitted or non-conforming, on any neighborhood property.

Variance requests in the Critical Area District shall not be granted unless the decision is
based on the following additional criteria:

(1) Special conditions or circumstances exist that are unique to the subject property or
structure and a strict enforcement of the provisions within the Critical Area District
would result in unwarranted hardship that is not generally shared by owners of
property in similar management areas (i.e., IDA, LDA, RCA) of the Critical Area.

Strict enforcement of the provisions within the Critical Area District would deprive

the property owner of rights commonly shared by other owners of property in similar
management areas within the Critical Area District.

The granting of a variance will not confer upon an applicant any special privilege

that would be denied to other owners of like property and/or structures within the
Critical Area District.

The variance request is not based upon conditions or circumstances that are self-
created or self-imposed, nor does the request arise from conditions or circumstances
either permitted or non-conforming that are related to adjacent parcels.

The granting of a variance will not adversely affect water quality or adversely impact
fish, wildlife, or plant habitat within the Critical Area District, and that the granting
of the variance will be consistent with the spirit and intent of the County’s Critical
Area Program and associated ordinances as well as state law and regulations adopted

under Subtitle 18 of the Natural Resources Article of the Annotated Code of
Maryland and COMAR 20.01.

(6) Greater profitability or lack of knowledge of the restrictions shall not be considered
as sufficient cause for a variance.

3. A variance in the Critical Area District will not be granted by the Board of Appeals unless
and until:

b. The Board of Appeals shall find that the reason set forth in the application justifies the
granting of the variance, and that the variance is the minimum variance that will make
possible the reasonable use of land, building, or structures. In making this determination

for variance requests in the Critical Area District, the Board of Appeals shall consider the
following as tantamount to a minimum variance:




(1)

@)

©)

)

©)

The granting of a variance to the yard and/or Buffer requirements results in new
structures or impervious surfaces being located as far back from Mean High Water
Line, tidal wetlands, or tributary streams in Critical Area as is feasible; and,

The applicant takes steps to mitigate impacts, insofar as possible, including:

i Reforestation on the sit to offset disturbed forested or developed woodlands
on at least an equal area basis;

ii. Afforestation of areas of the site to that at least fifteen (15) percent of the
gross site is forested; and,

it Implementation of any mitigation measures that relate to Habitat Protection
Areas, Threatened or Endangered Species, or Species in Need of
Conservation, and Plant and Wildlife Habitats, as delineated in the Cecil

County Critical Area Program, recommended by state and/or County
agencies, are included as conditions of approval.

The Board of Appeals shall further find that the granting of the variance will be in
harmony with the general purpose and intent of this Ordinance, shall not result in a
use not permitted in the zone in which the property subject to variance is located,

and will not be injurious to the neighborhood or otherwise detrimental to the public
welfare.

For variances in the Critical Area District, the Board of Appeals shall find that the
granting of the variance will be in harmony with the general purpose and intent of
this Ordinance and the Cecil County Critical Area Program and shall not result in a
use not permitted in the management area (i.e., IDA, LDA, RCA) or an increase in
the number of permitted dwelling units (i.e., density limits) in which the property
subject to the variance is located, and will not be injurious to the neighborhood or
otherwise detrimental to the public welfare.

In addition and to the extent possible based on best available information, all
property owners immediately contiguous to the application shall be notified by
Certified Mail and be furnished a copy of the said application.

In granting the variance, the Board of Appeals may prescribe such conditions and
safeguards as it decms appropriate that comply with the intent of this Ordinance and the
Cecil County Critical Area Program. Violations of such conditions and safeguards, when
made a part of the terms under which the variance is granted, shall be deemed a violation
of this Ordinance and punishable under Section 340 of this Ordinance.

In considering an application for a variance, the County shall presume that specific
development activity in the Critical Area that is subject to the application and for which a
variance is required docs not conform with the general purpose and intent of Natural




Resources Atrticle, Title 8, Subtitle 18, COMAR Title 27, and the requirements of the
County’s Critical Area Program.

e. If the variance request is based on conditions or circumstances that are the result of
actions by the applicant, including the commencement of development activity before an
application for a variance has been filed, the County may consider that fact.

f.  An applicant has the burden of proof and the burden of persuasion to overcome the
presumption of nonconformance established in paragraph d above.

g. Based on competent and substantial evidence, the County shall make written findings as

to whether the applicant has overcome the presumption of nonconformance as established
above.

With due regard for the person’s experience, technical competence, and specialized

knowledge, the written findings may be based on evidence introduced and testimony
presented by:

(1) The Applicant;

(2) The County or any other government agency; or

(3) Any other person deemed appropriate by the County.

This is the second time this application has been heard by the Board. The initial
application was heard and granted by the Board on April 24, 2007. Subsequent to this approval
Applicant constructed his gazebo.

Subsequent to the above approval the Chesapeake Bay Critical Area Commission filed an
appeal. A hearing was held before the Honorable Christian M. Kahl and by Order dated
November 5, 2007 this application was remanded back to the Board of Appeals for a full
evidentiary hearing.

At the hearing before the Board of Appeals on January 30, 2008 the Applicant, through
his attorney, John Downs, represented that the Applicant could not meet the above criteria,

especially subsections (e), 1,2 & 4. As a result Applicant offered no evidence.




A representative from the Chesapeake Bay Critical Area testified in opposition to the
requested variance. A letter dated December 14, 2007 was also submitted as part of the record.
From the evidence presented the Board is not satisfied that the criteria set forth in Section
306 has been met and makes the following findings:
1. The Board further does not find any unwarranted hardship that would deny Applicant
reasonable and significant use of the entire parcel for which the variance is requested.
The property currently is improved with a single family dwelling. Thus the Board
finds that Applicant has reasonable use of the entire parcel.

. That strict enforcement of the provisions within the Critical Area District will not
deprive the property owner of rights commonly shared by other owners of property in
similar management areas within the Critical Area District. As noted above the
Board finds Applicant has a reasonable use of his property for residential purposes.

. That the granting of a variance will confer upon an applicant a special privilege that
would be denied to other owners of like property and/or structures within the Critical
Area District.

. That the variance request is based upon conditions or circumstances that are self-
created or self-imposed, and the request does not arise from conditions or
circumstances either permitted or non-conforming that are related to adjacent parcels.

For the reasons stated, a motion to disapprove the application was made and seconded.

By unanimous vote the application for variance is hereby DENIED.

#1
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IN THE MATTER OF BEFORE THE CECIL COUNTY
THE APPLICATION OF BOARD OF APPEALS

| MARK KAUFMAN FILE NO.: 3313 |
(Variance)

. OPINION

Application of Mark Kaufinan for a variance from the Zoning Ordinance pertaining to the
| critical area buffer requirements within the 110’ buffer zone for construction purposes on |
property located at 53 Mallard Lane, North East, in the Fifth Election District, in an area:_

|| presently zoned Suburban Residential (SR).

Under the provisions of Article XVII, Part I, Section 306, Paragraph 1, variances, as
defined in Article II, may be granted by the Board of Appeals. In addition, due to special
features of a site or other circumstances where a literal enforcement of the provisions relating to
the Critical Area District would result in unwarranted hardship to the property owner, the Board
of Appeals may grant a variance of the Critical Area District. An unwarranted hardship means |

that without a variance, an applicant would be denied reasonable and significant use of the entire |

parcel or lot for which the variance is requested.

Paragraph 2 of Section 306 requires the Board to examine all facts of the case and render

a decision based upon the following criteria:

a. The variance request is based upon a situation where, because of special conditions. a
literal enforcement of the provisions of the Ordinance would deprive the applicant of

a right commonly enjoyed by other parties in the same zone under the terms of this
Ordinance.

b. Special conditions and circumstances exist that are peculiar to the land, buildings or
structures involved, and that are not applicable to other lands, buildings, or structures
in the same zone, such conditions and circumstances not being the result of actions by

EITH A. BAYNES the applicant.
ATTORNEY AT LAW
3 EAST MAIN STREET

ELKTON, MD 21921

410-398-6333




The granting of the variance will not confer upon the applicant any special privileges
that are denied by this Ordinance to other properties in the same zone.

The variance request does not arise from any condition related to land or building use, \
either permitted or non-conforming, on any neighborhood property. '

Variance requests in the Critical Area District shall not be granted unless the decision
is based on the following additional criteria:

(1) Special conditions or circumstances exist that are unique to the subject property or
structure and a strict enforcement of the provisions within the Critical Area District
would result in unwarranted hardship that is not generally shared by owners of |

property in similar management areas (i.e., IDA, LDA, RCA) of the Critical Arca.

Strict enforcement of the provisions within the Critical Area District would deprive
the property owner of rights commonly shared by other owners of property in similar
management areas within the Critical Area District. '
The granting of a variance will not confer upon an applicant any special privilege l

that would be denied to other owners of like property and/or structures within the
Critical Area District.

l
The variance request is not based upon conditions or circumstances that are self- |
created or self-imposed, nor does the request arise from conditions or circumstancces
either permitted or non-conforming that are related to adjacent parcels.

The granting of a variance will not adversely affect water quality or adversely impact
fish, wildlife, or plant habitat within the Critical Area District, and that the granting
of the variance will be consistent with the spirit and intent of the County’s Critical
Area Program and associated ordinances as well as state law and regulations adopted |

under Subtitle 18 of the Natural Resources Article of the Annotated Code of |
Maryland and COMAR 20.01.

(6) Greater profitability or lack of knowledge of the restrictions shall not be considercd ,
as sufficient cause for a variance.

3. A variance in the Critical Area District will not be granted by the Board of Appeals unless
and until:

b. The Board of Appeals shall find that the reason set forth in the application justifies the
granting of the variance, and that the variance is the minimum variance that will make
possible the reasonable use of land, building, or structures. In making this determination |
for variance requcsts in the Critical Area District, the Board of Appeals shall consider the

EITH A. BAYNES following as tantamount to a minimum variance:

ATTORNEY AT LAW
O EAST MAIN STREET

ELKTON, MD 2192)

410-298-5333




I (1) The granting of a variance to the yard and/or Buffer requirements results in new
structures or impervious surfaces being located as far back from Mean High Water
Line, tidal wetlands, or tributary streams in Critical Area as is fcasible; and,

| (2) The applicant takes steps to mitigate impacts, insofar as possible, including:

I 1. Reforestation on the sit to offset disturbed forested or developed woodlands

| on at lcast an cqual area basis;

‘ I

| . Afforestation of areas of the site to that at least fiftcen (15) percent of thc
gross site is forestcd; and, [

. Implementation of any mitigation measures that relate to Habitat Protection
Areas, Threatened or Endangered Species, or Species in Need of
Conservation, and Plant and Wildlife Habitats, as delineated in the Cecil
County Critical Area Program, recommended by state and/or County
agencies, are included as conditions of approval.

(3) The Board of Appeals shall further find that the granting of the variance will be in
harmony with the general purpose and intent of this Ordinance, shall not result in a
use not permitted in the zone in which the property subject to variance is located, |

and will not be injurious to the neighborhood or otherwise detrimental to the public |
welfare.

| (4) For variances in the Critical Area District, the Board of Appeals shall find that the |
I granting of the variance will be in harmony with the general purpose and intent of |
' this Ordinance and the Cecil County Critical Area Program and shall not rcsult in a
use not permitted in the management area (i.e., IDA, LDA, RCA) or an increase in
the number of permitted dwelling units (i.e., density limits) in which the property
subject to the variance is located, and will not be injurious to the neighborhood or
otherwise detrimental to the public welfare.

I (5) In addition and to the extent possible based on best available information, all

property owners immediately contiguous to the application shall be notified by
Certified Mail and be furnished a copy of the said application.

¢. In granting the variance, the Board of Appeals may prescribe such conditions and
safeguards as it deems appropriate that comply with the intent of this Ordinance and the
Cecil County Critical Area Program. Violations of such conditions and safeguards, when
made a part of the terms under which the variance is granted, shall be deemed a violation
of this Ordinance and punishable under Section 340 of this Ordinance.

d. In considering an application for a variance, the County shall presume that specific
development activity in the Critical Area that is subject to the application and for which a

EITH A. BAYNES variance is required does not conform with the general purpose and intent of Natural

ATTORNEY AT LAW
O EAST MAIN STREET

ELKTON, MD 21221

410-398.6333




EITH A. BAYNES
ATTORNEY AT LAW
D EAST MAIN STREET

ELKTON., MD 2192

410-398.6333

Resources Article, Title 8, Subtitle 18, COMAR Title 27, and the requirements of the |
County’s Critical Area Program. ’

e. If the variance rcquest is based on conditions or circumstances that are the rcsult of I
actions by the applicant, including the commencement of development activity before an
application for a variance has been filed, the County may consider that fact.

f. An applicant has the burden of proof and the burden of persuasion to overcomc the |
presumption of nonconformance established in paragraph d above.

g. Based on competent and substantial evidence, the County shall make written findings as

to whether the applicant has overcome the presumption of nonconformance as established
above.

|
h. With due regard for the person’s experience, technical competence, and specialized |

knowledge, the written findings may be based on evidence introduced and testimony
presented by:

(1) The Applicant;

(2) The County or any other government agency; or

(3) Any other person deemed appropriate by the County.

Applicant desires to construct and locate a non-permancnt 12° x 16" gazebo within the |
110° foot buffer zone. This location will allow Applicant a view of the North East River and
Chcsapeake Bay. The gazebo and surrounding area will be landscaped to prevent the existing -
sediment run-off into the Chesapeake Bay. Applicant will plant vegetation to create, restore and

[
enhance existing habitat for wildlife. These plantings will also stabilize an existing erosion

problem.
Carl Walbeck appeared and testificd in favor of the application.
No one appeared in opposition to the application.

From the evidence presented the Board is satisfied that the criteria set forth in Section

306 has been met and makes the following findings:




I. The variance request is based upon a situation where because of special conditions
(specific location to view the North East River and Bay) a literal enforcement of the |
provisions of the Ordinance would deprive the Applicant of a right commonly |

enjoyed by other properties in the same zone under the terms of this Ordinance. ’

I 2. The Board further finds unwarranted hardship that would deny Applicant reasonable

and significant use of the entire parcel for which the variance is requested.
l 3. The Board finds that Applicant met his burden of proof of demonstrating that the non- |
permanent gazebo can not be located at any other location and still allow Applicant a |

l view of the water. I

. 4. That the granting of the variance will not confer upon the Applicant special privileges

- that are denied by this Ordinance to other properties in the same zone.

5. That strict enforcement of the provisions within the Critical Area District will deprive
the property owner of rights commonly shared by other owners of property in similar
management areas within the Critical Area District. '

6. That the variance request is not based upon conditions or circumstances that are self-

created or self-imposed.

For the reasons stated, by unanimous vote, the application for a critical area buffer |

variance is hereby GRANTED.

2
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David Willis, Chairman
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IN THE CIRCUIT COURT FOR CECIL COUNTY

PETITION OF:
MARGARET MCHALE,
Chair, Critical Area Commission

FOR JUDICIAL REVIEW OF THE DECISION
OF THE CECIL COUNTY BOARD OF APPEALS

IN THE CASE OF:

In the Matter of the Application of
MARK KAUFMAN

File No.: 3313

CASE NO.: C-07-200 AA

ORDER

Upon consideration of the record, memorandums and arguments of counsel, it is this

$7day of November, 2007 by the Circuit Court for Cecil County,

ORDERED that the above captioned matter is hereby REMANDED to the Cecil County

Board of Appeals for a full evidentiary hearing.

il

Honorable Christian M. Kahl
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Arntorney General

KATHERINE WINFREE
Chief Depury Attorney General

Jou~N B. HowarbD, JR.
Depury Antorney General

Fax No.: 410-260-8364

Josepn P. G
Assistant Antorney General
Principal Counsel

SuauN P.K. FENLON
RACHEL L. EISENHAUER

STATE OF MARYLAND ROGER H. MEDOFF
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KRISTEN O. MANEVAL
Assistanr Artornevs General

WRITER 'S DIRECT DiaL No,
(410) 260-8356
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August 29, 2007

Mr. William Brueckman, Clerk of the Court
Circuit Court for Cecil County

129 East Main Street
Elkton, Maryland 21921

REE

Dear Mr. Brueckman:

Petition of Margaret McHale, Chair, Critical Arca Commission for the Chesapeake and
Atlantic Coastal Bays for Judicial Review of Decision of the Cecil County Board of
Appeals in the Case of Mark Kaufman, Civil Action No.: 07-C-07-000200AA

Enclosed for filing please find Memorandum of Petitioner in the above referenced case.
Thank you for your assistance.

Enclosures

Sincerely,

o~

Ml el

(Y
Saundra K. Canedo
Assistant Attorney General

-

CCE Counsel of Record

Tawes State Office Building
SXO Taviar Avenue (C.d % Annanalic Maemidand 21 101




IN THE CIRCUIT COURT OF MARYLAND
FOR CECIL COUNTY

PETITION OF: i
MARGARET MCHALE,

Chair, Critical Area Commission for

the Chesapeake and Atlantic Coastal Bays

FOR JUDICIAL REVIEW OF

THE DECISION OF: Civil Action No.: 07-C-07-000200 AA
THE CECIL COUNTY BOARD
OF APPEALS

IN THE CASE OF:

No. 3313
MARK KAUFMAN

* * %

MEMORANDUM OF PETITIONER

Petitioner Margaret McHale, Chair, Critical Area Commission for the Chesapeake
and Atlantic Coastal Bays (“Critical Area Commission”) by her attormneys, Douglas F.
Gansler, Attomey General of Maryland and Saundra K. Canedo and Marianne E. Dise,
Assistant Attorneys General, pursuant to Rule 7-207, files this Memorandum.

INTRODUCTION

Petitioner Critical Area Commission seeks reversal of the May 29, 2007 Decision

of the Cecil County Board of Appeals (“Board”), in which the Board granted a variance

to the 110-foot Critical Area Buffer requirements of the County’s and State’s Critical
Area Law. The Board’s decision authorizes the Applicant to constructa 12° x 16’ gazebo
in the legally-protected waterfront Buffer. In its decision granting the variance, the
Board erred as a matter of law by failing to apply, or even to mention, the State-mandated
variance requirement of “unwarranted hardship;” by failing to apply all of the variance

standards required by the County’s Critical Area law; and by failing to make the written




findings required by the State Law and County Code. Consequently, this Court should

reverse the Board.

PROCEEDINGS BY BOARD OF APPEALS

A hearing was held by the Cecil County Board of Appeals in the matter of a
variance application by Mark Kaufman (the “Applicant”) on April 24, 2007. At the
hearing, Mark Kaufman testified that the gazebo needed to be in the Critical Area buffer
because “where the proposed gazebo would be is all woods... so it is very unobtrusive”
to his neighbor on his left. Transcript of Board hearing, April 24, 2007 (“Tr.”) at 5. The
Critical Area Commission submitted a three page comment letter addressing five of the
County’s variance standards that are not met by this variance application'. The Board
incorrectly summarized the letter’s entirety by simply quoting the concluding paragraph

which stated,

In conclusion, it is our position that, unless the Board finds, by competent

and substantial evidence, that the applicant has met the burden of proof to

overcome the presumption of non-conformance, and the burden to prove

that the applicant has met each one of the County’s variance standards, the

Board must deny the application for variance to the buffer.
Tr. at 10; Critical Area Commission letter dated April 3, 2007 at 3. The letter specifically
discussed unwarranted hardship and the Commission staff concluded that, “we do not
believe that the County has evidence on which to base a favorable finding on this factor

for the gazebo as the applicant is able to use the property for residential purposes.”

Cntical Area Commission letter at 2.

' The letter was addressed to Mr. Joseph Johnson, at the Cecil County Office of Planning
and Zoning and dated April 3, 2007. The letter refers to a 100-foot Buffer, but the Cecil
County Code requires a 110-foot Critical Area Buffer.




The Applicant requested a variance for his proposed gazebo because he wanted to
locate it in the 110-foot Critical Area Buffer. Consistent with State law, the Cecil County
Critical Area law prohibits the construction of new impervious surfaces (including
gazebos) in the Buffer. See Annotated Code of Maryland (“Code”), Natural Resources
Article 8-1808(c)(vii). The State law (Nat. Res. Art. 8-1808(d)(4)(ii), and the County
Code require that the Applicants satisfy each and every variance standard in order to be
granted a variance.” See, County Code, Article XVII, Part I, §306. In addition, State and
County law alike require the Board to make written findings to support its decision on a
variance application. Nat. Res. §8-1808(d)(3)(ii); County Code, Art. XVII, §306.3.g.

In this case, the Board erroneously granted the variance, while applying neither
the unwarranted hardship standard nor any other applicable variance standard. No
testimony was proffered by the Applicant which would support a finding of unwarranted
hardship, other than Applicant’s proffer of planting some “plants and ferns” as he would
“like to be able to sit out there and enjoy it.” Tr. at 3. Even if the Applicant is doing
some plantings, the requested variance is for the gazebo, not the plants. The new
construction, that of the gazebo, needs to meet all of the variance standards. The law

does not allow the Board to grant a variance simply because the applicant promises to

? The County Code does not follow the precise language of the State law, requiring “each
and every” standard be met; however, the language of the County variance standards
explicitly states, “[V]ariance requests in the Critical Area District shall not be granted
unless the decision is based on the following additional criteria.” (emphasis added)
County Code, Article XVII, Part I, Section 306. In any event, the Court of Special
Appeals has held that the language of the State law in Nat. Res. Art. 8-1808 is mandatory
for all Critical Area variances. Becker v. Anne Arundel County, 174 Md. App. 114, 136
(2007).



plant some ferns along the shoreline.”. In Critical Area cases, the General Assembly has
mandated that a variance may not be granted unless the applicant establishes by
competent and substantial evidence that the applicant will suffer an “unwarranted
hardship.” The General Assembly has defined “unwarranted hardship” as “without a
variance, an applicant would be denied reasonable and significant use of the entire parcel
or lot for which the variance is requested.” Code, Nat. Res. Art. 8-1808(d)(4)(i).

The State legislature has assigned both the burden of proof and the burden of
persuasion to the Applicants in Critical Area variance cases. Code, Nat. Res. Art. 8-
1808(d)(3). These burdens, and the standards for Critical Area variances, are not
optional. As the Court of Special Appeals recently held: “The criteria contained in
[Natural Resources Article] 8-1808, including the criteria for granting a variance, are
mandatory.” Becker v. Anne Arundel County, 174 Md. App. at 136. In the present case,
the Cecil County Board failed to ensure that Applicant provided evidence to meet those
burdens and to support the findings required by law. Moreover, the Board failed to make
the written findings required by law (*“a local jurisdiction shall make written findings”),
Code, Nat. Res. Art. 8-1808(d)(3)(11). The Board also erred as a matter of law by failing
to require the Applicant to overcome the statutory presumption of non-conformance with
the general purpose and intent of the critical area law (“In considering an application for
a variance, a local jurisdiction shall presume that the specific development activity in the
critical area ... for which a variance is required does not conform with the general
purpose and intent of this subtitle ... and the requirements of the local jurisdiction’s

program.”) Nat. Res. Art. 8-1808(d)(2)(i).

® The plantings are proposed as a means of shore stabilization. That is not the subject of
this variance request. Tr. at 3, 6, and 8; Bd. Decision at 4.




BACKGROUND OF CRITICAL AREA ACT

In an effort to protect the Chesapeake Bay from further decline, the General
Assembly enacted Chapter 794 of the Laws of 1984, the Chesapeake Bay Critical Arca
Protection Program, Md. Code Ann. Nat. Res. 11, §8-1801 et seq. (the “Critical Area
Law”). In doing so, the General Assembly made findings that:

(2) The shoreline and adjacent lands constitute a valuable, fragile,
and sensitive part of this estuarine system, where human activity can have
a particularly immediate and adverse impact on water quality and natural
habutats; . . .

(4) Human activity is harmful in these shoreline areas, where the
new development of nonwater-dependent structures or the addition of
impervious surfaces is presumed to be contrary to the purpose of this
subtitle, because these activities may cause adverse impacts, of both an
immediate and a long-term nature, to the Chesapeake and Atlantic Coastal
Bays, and thus it is necessary wherever possible to maintain a buffer of at
least 100 feet landward from the mcan high water line of tidal waters,
tributary systems, and tidal wetlands; . . .

(8) The restoration of the Chesapeake and the Atlantic Coastal
Bays and their tributaries is dependent, in part, on minimizing further
adverse impacts to the water quality and natural habitats of the shoreline
and adjacent lands, particularly in the buffer,

(9) The cumulative impact of current development and of each
new development activity in the buffer is inimical to these purposes; and

(10) There is a critical and substantial State interest for the benefit
of current and future generations in fostering more sensitive development
activity in a consistent and uniform manner along shoreline areas of the
Chesapeake and Atlantic Coastal Bays and their tributaries so as to
minimize damage to water quality and natural habitats.

Code, NR §8-1801(a). As required by the Critical Area Law, each affected local
government, including Cecil County developed a Resource Protcction Program — or
“Critical Area Program” — which is implemented “on a cooperative basis between the
State and local governments.” Codc, NR §8-1808(b)(2). Cecil County administers its

Cntical Area Program subject to the oversight of the Critical Area Commission.




VARIANCES TO THE CRITICAL AREA LAW

Relevant here, Cecil County law requires the Applicant to apply for and receive a
variance to the Critical Area Program before the Applicant can build the proposed gazebo
in the 110-foot Buffer. The State Law mandates that when local zoning boards consider
Critical Area variance applications, the Boards must presume that the requested project
“does not conform with the general purpose and intent of this subtitle, regulations
adopted under this subtitle, and the requirements of the local jurisdiction’s program.”
Code, NR §8-1808(d)(2)(i).* The variance applicant bears the burden of proof and the
burden of persuasion to overcome this statutory presumption. Code, NR §8-1808(d)(3).
In this case, despite the utter dearth of supporting evidence, the Board concluded that the
Applicant overcame the presumption of nonconformance as required by the Critical Area
Act and Article XVII, Part I, Section 306 of the County Zoning Ordinance’. Bd.
Decision at 4.

In addition to overcoming the presumption of non-conformance, an applicant
must meet all of the County’s enumerated variance standards, including that of
unwarranted hardship. County Code, Art. XVII, Part 1, §306.1. The County Code
specifically incorporates the Critical Area Act’s definition of “unwarranted hardship.”
“Unwarranted hardship means that without a variance, an applicant would be denied
reasonable and significant use of the entire parcel or lot for which the variance is

requested.” (emphasis added). Id. This definition was added to the State law, Natural

* Cecil County has adopted this presumption as part of the County’s ordinance. County
Code, Art. XVII, Part 1, §306.3.d.

° The Board Decision merely states that “[F]Jrom the evidence presented the Board is
satisfied that the critena set forth in Section 306 has been met...”" Bd. Decision at 4.




Resources Article 8-1808 in 2004, and it is intentionally strict. See 2004 Laws of Md.,
oli526.

The Cecil County Code establishes specific criteria for Critical Area variances.®
Each of these standards must be satisfied. Moreover, the State Critical Area Act provides
that “a local jurisdiction shall make written findings as to whether the applicant has
overcome the presumption of non-conformance” and also, a variance to a local
jurisdiction’s critical area program may not be granted unless “the applicant has satisfied
each one of the variance provisions.” NR §8-1808(d)(3)(i1) and (4)(11). In the case
before this Court, the Board made no findings supported by the law, and none of the
testimony at the hearing even touched on the relevant statutory standards. Thus, the
Board’s decision is facially deficient.

The Court of Special Appeals has held that when reviewing an administrative
agency’s conclusion of law, “no deference 1s given to the agency’s conclusions.” Layton
v. Howard County Bd. of Appeals, 171 Md. App. 137, 173-174 (2006), quoted in Becker
v. Anne Arundel County, 174 Md. App. 114, 138 (2007). Further, it is well-settled that “a
reviewing court may not uphold an agency’s decision if a record of the facts on which the
agency acted or a statement of reasons for its action is lacking.” Becker, id. at 138. The
Court of Special Appeals explained that “’[f]lindings of fact must be meaningful and
cannot simply repeat statutory criteria, broad conclusory statements, or boilerplate
resolutions.”” Becker, id. at 139, quoting Bucktail, L.L.C. v. County Council of Talbot
County, 352 Md. 530, 553 (1999). See also, Ocean Hideaway Condominium Association

v. Boardwalk Plaza Venture, 68 Md.App. 650, 661 (1986). The Ocean Hideaway Court

® The Board Decision at 1 - 4 sets forth the text of the county variance standards.




elaborated its reasoning for requiring findings in quoting Gough v. Board of Zoning

Appeals, 21 Md.App. 697, 702 (1974):

Given express findings, the court can determine whether the findings are
supported by substantial evidence, and whether the findings warrant the
decision of the board. If no findings are made, and if the court elects not
to remand, its clumsy alternative is to read the records, speculate upon the
portions which probably were believed by the board, guess at the
conclusions drawn from credited portions, construct a basis for decision,
and try to determine whether a decision thus arrived at should be
sustained.

Ocean Hideaway at 662. In this case, the Board did not provide any basis upon which
this Court could ascertain how, or indeed whether, the Board analyzed each vanance
standard. Instead, the Board merely quoted each standard in the County Code. A review

of the record in this case leads to only one conclusion: the Board’s Decision was based

on numerous and serious errors of law. Accordingly, this Court should reverse the

Board.

QUESTION PRESENTED

Did the Board err as a matter of law, by failing to apply the standard of
unwarranted hardship; by failing to require the Applicants to meet the burden of
satisfying each variance standard of the Cecil County Code; and by failing to make the
written findings required by state and county law?

ARGUMENT

The Board erred as a matter of law by failing to apply the standard of unwarranted
hardship; by failing to rcquire the Applicants to meet all of the variance standards; and by
failing to make the written findings required by the County Code.

This Court’s review is “limited to determining if there is substantial evidence in

the record as a whole to support the agency’s findings and conclusions, and to determine




if the administrative decision is based upon an erroneous conclusion of law.” Board of
Physician Quality Assurance v. Banks, 354 Md. 59, 67-68 (1999), citing United Parcel v.
People’s Counsel, 336 Md. 569 (1994). In this case, the record is devoid of evidence to
support the Board’s decision to grant the variance for a new gazebo in the Buffer. The
Applicant did not provide one shred of evidence that could possibly support any findings
regarding the satisfaction of any of the variance standards. With virtually no written
findings’ (other than the mere recitation of the County standards), the Board’s Decision is
facially deficient as a matter of law. Bucktail v. Talbot County, 352 Md. at 553.
Moreover, the Board made reversible errors of law by failing to apply the
statutory standard of unwarranted hardship, and by failing to require that the Applicants
satisfy each one of the vanance standards. The Board found an “unwarranted hardship
(that] would deny Applicant reasonable and significant use of the entire parcel for which
the variance is requested.” Bd. Decision at 5. However, the Board did not explain what
constitutes the unwarranted hardship. The record of the hearing contains no mention of
the unwarranted hardship standard, yet, somehow the Board managed to make that
finding without any evidence proffered by the Applicant. Id. Failure of a variance
application to meet just one of the variance standards requires this Court to reverse the
Board, but in this case, the Applicants failed to meet any of the standards. Yet, the Board
nevertheless approved the variance. The Board’s Decision is clearly erroneous, and it

must be rcversed.

7 For the burden of proof requirement. the Board found “that Applicant met his burden of
proof demonstrating that the non-permanent gazebo can not be located at any other
location and still allow Applicant a view of the water.” (emphasis added) Bd. Decision
at 3.




A. Applicant provided no evidence to meet his burden of proof and
persuasion that he satisfied each of the variance standards.

I Applicant failed to prove that denial of a variance for his gazebo in
the Buffer would cause an “unwarranted hardship” as defined by
the General Assembly.

Under the State and County Critical Area law cited on pages 3-6 of this
Memorandum, a variance applicant must prove that, without the specific requested
variance, that he will be denied “reasonable and significant use of the entire parcel or lot
for which the variance is requested,” and thus, will suffer an “unwarranted hardship.”
Code, NR §8-1808(d)(1); County Code, Art. XV1I, Part I, §306. This standard is
intentionally strict, and the General Assembly expressly required that it be applied by
every local Board of Appeals in Critical Area variance cases. Becker v. Anne Arundel
County, 174 Md. App. 114, 124 (2007). In the instant case, the Applicant presented no
evidence on which the Board could have based a finding that the Applicants would be
denied reasonable and significant use of their entire property without this variance®. In
fact, the record supports a finding to the contrary: Applicant currently enjoys more than
reasonable and significant use of his property’.

The property consists of .63 acres and contains a house and a screened-in porch.
CAC letter at 2. Clearly, the record provides undisputed evidence that the Applicant does
enjoy reasonable and significant residential use of the property. The language of the

State Critical Area Act narrowly defines unwarranted hardship. The legal test is whether

8 The Court of Special Appeals has previously held that, “[A}lthough unwarranted
hardships may be alleged, those hardships must be such as would preclude . . . from
developing their lot.” Citrano, 123 Md.App. at 241.

? There was no clear evidence at the hearing of what the Applicant’s use of the property
consists of, other than the brief statement by the Applicant that, “[A]nd in this area, the
water comes down the road and my driveway. . .” Tr. at 6.

10




without a variance, an applicant will be denied reasonable and significant use of his
entire lot or parcel. (emphasis added.). The Applicant did not even allege, much less
carry the burden to prove, that he would suffer an unwarranted hardship. In fact, the
testimony openly implied that there might be an alternative location, but that the desire
for a view of the river dictated locating the gazebo at the water’s edge as, *“...down where
his property comes to the water it’s {sic} a beautiful view out there, that I can see where
he would like to have a desirable spot from which he can watch the river. . .” Tr. at 9.
Even the Board’s Decision acknowledges that another location might be available, except
that another location would not allow the Applicant a view of the water. Bd. Decision at
5. Clearly, the General Assembly did not anticipate that obtaining a desirable view of the
water from the Critical Area Buffer would satisfy the unwarranted hardship standard. Tr.
at 9

It is quite disturbing that the Board granted this variance without any mention of
unwarranted hardship during the hearing. This was the opportunity for the Applicant to
make his case, to satisfy the burdens of proof and persuasion and meet the variance
standards. There was no evidence proffered which would satisfy the requirements of
either the State or County laws or criteria for unwarranted hardship. The Applicant
enjoys numerous reasonable uses of his property. The Board erred as a matter of law,
because the Board did not apply the definition of unwarranted hardship as required by the
General Assembly in Code, NR 8-1808(d)(1) and by the County Code, Art. XVII, Part 1,

§306.1. For this reason alone, the Board should be reversed.

b



2. Denial of a gazebo in the 110-foot Buffer will not deprive Applicant of
a right commonly enjoyed by others under the County Critical Area
program. Allowing such construction would grant a special privilege
to the Applicant.

Other than the Board’s statement in its Decision and Applicants’ unsupported
assertion that, without the granting of this variance, the applicant would be deprived of
rights commonly enjoyed by others, there is no evidence in the record to support a
finding on this variance factor. Bd. Decision at 5. In fact, the ‘special condition’ that the
Board identified is the “specific location to view the North East River and Bay.” Bd.
Decision at 5. It is unclear what ‘right’ the Applicants are claiming, as there is no ‘right’

to build any new non-water dependent structure in the 110-foot Buffer. Indeed, The
Cnitical Area program expressly prohibits new impervious structures in the Buffer. Code
of Maryland Regulations (COMAR) 27.01.09.01C.

In 2002, the General Assembly amended the Critical Area law to expressly
require that, in determining if a variance applicant would be denied a ‘right commonly
enjoyed by others’, the comparison had to be made to “a use of land or a structure
permitted to others in accordance with the provisions of the critical area program.” 2002
Laws of Md. Ch. 431, 432; Code, Nat. Res. Art. 8-1808(d)(4)(iii). Here, the Board
simply had no evidence that other persons enjoy the right to place a gazebo in the Buffer
under the Cecil County Critical Area program. The reality is that there is no right under
the Critical Area program to place a new gazebo in the Buffer. The Board erred as a

matter of law, and the Board should be reversed.

i




3. Applicants failed to prove that a variance for a gazebo in the Buffer
would not adversely affect fish, wildlife, or plant habitat, and that the
variance would be in harmony with the spirit and intent of the Critical
Area program.

The Applicants did not submit any evidence from which the Board could make a
finding required under the County’s ordinance that the variance would not cause an
adverse effect on fish, wildlife, or plant habitat, and that the variance would be in
harmony with the spirit and intent of the County’s Critical Area program. In fact,
discussion during the hearing consisted of testimony by the Applicant that the shoreline
was unstable with sediment run-off and despite the sensitive conditions, Applicant
proposed to place the gazebo at the waterline. Tr. at 7. Instead of adhering to the State
law which provides that “new development activities . . . may not be permitted in the
Buffer,” the Board merely reiterated the variance standard and failed to provide any
supporting evidence or cite to testimony that there would be no adverse impact resulting
from the construction at the water’s edge. COMAR 27.01.09.01C.(2); Bd. Decision at 4.
Although the Board did note that the Applicants testified that he will landscape the
gazebo and “plant vegetation to create, restore and enhance existing habitat for wildlife,”
they also noted that the plantings would be done to stabilize an erosion problem. Bd.
Decision at 4. The new gazebo is new development in the 110-foot Buffer, and the
General Assembly has specifically found that “each new development activity in the -
buffer is inimical” to the purposes of the Critical Area law. Code, Nat. Res. Art. 8-
1801(a)(9). The Applicants did not rebut this legislative finding. The standard is
whether, without the gazebo in the Buffer, the Applicants will be denied reasonable and
significant use of the entire property or lot. The Board did not apply this mandated

standard, and the Board should be reversed.
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B. The Board failed to make the written findings required by State and
County law.

The Board’s Decision is fatally flawed, because the Decision does not contain
written findings as required by the Code, NR §8-1808(d). In arecent Critical Area
variance case, the Court of Special Appeals reiterated this principle: “A reviewing court
may not uphold an agency’s decision if a record of the facts on which the agency acted or
a statement of reasons for its action is lacking.” Becker v. Anne Arundel County, 174 Md.
App. 114, 138 (2007). An applicant for a variance to the Critical Area Act bears a heavy
burden to prove that application of the law will result in an unwarranted hardship and that
the proposed variance meets each of the legislatively-prescribed standards.

In Cnitical Area variance cases, the burden is placed on the Applicant. Code, Nat.
Res. Art. 8-1808(d). Recently, the Supreme Court reaffirmed this long-standing
principle: The burdens of proof and persuasion “have and should be assigned to the
plaintiff who generally seeks to change the present state of affairs and who therefore
naturally should be expected to bear the risk of failure of proof or persuasion.” Schaffer
ex. rel Schaffer v. Weast, 546 U.S. 49, 126 S.Ct. 528, 534 (2005), quoting C. Mueller &
L. Kirkpatrick, Evidence §3.1, p. 104 (3d ed. 2003). In the present case, the Applicants
had the obligation to submit evidence sufficient to carry this burden. They did not meet
their burdens of proof and persuasion on any of the statutory variance standards. The
Board failed to make the required written findings to support its Decision. The Board's
Decision to grant the Critical Area variance is incorrect as a matter of law and this

Honorable Court should reverse the Board.
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CONCLUSION

For the reasons and authonties cited above, the Critical Area Commission

respectfully requests this Honorable Court to reverse the decision of the Cecil County

Board of Appeals.

Respectfully submitted,

DOUGLAS F. GANSLER
Attorney General of Maryland

@@Muﬁﬂm;__

Maamme ¢ PDoc s,

Saundra K. Canedo

Marianne E. Dise

Assistant Attorneys General
Department of Natural Resources

580 Taylor Avenue, C-4

Annapolis, Maryland 21401

(410) 260-8356

Attorneys for Margaret McHale, Chair,
Critical Area Commission for the
Chesapeake and Atlantic Coastal Bays

August 29, 2007
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IN THE CIRCUIT COURT OF MARYLAND
FOR CECIL COUNTY

PETITION OF:

MARGARET MCHALE,

Chair, Critical Area Commission for

the Chesapeake and Atlantic Coastal Bays

FOR JUDICIAL REVIEW OF

THE DECISION OF THE Civil Action No. 07-C-07-000200 AA
CECIL COUNTY BOARD
OF APPEALS

IN THE CASE OF

Case No. 3313,
Mark Kaufman

* % % %

RESPONSE TO MOTION TO DISMISS

Petitioner, Margaret McHale, Chair of the Critical Area Commission for the Chesapeake
and Atlantic Coastal Bays, (“Chair McHale™) by her attorneys, Douglas F. Gansler, Attorney
General of Maryland, and Marianne E. Dise and Saundra K. Canedo, Assistant Attorneys
General, hereby responds to Respondent Board of Appeals of Cecil County’s Motion to Dismiss.

Statement of Facts

On June 21, 2007, Chair McHale filed a Petition for Judicial Review of the Cecil County

Board of Appeals (the “Board”) Decision granting Mark Kaufman a variance to the 110-foot

Critical Area Buffer to allow for the construction of a gazebo. The Board held a public hearing

on the variance application on April 24, 2007 and did not issue its written decision, in the form
of an Opinion, until May 29, 2007. The Petition for judicial review was filed on June 21, 2007,
well in advance of the thirty-day time limit in Md. Rule 7-203.

On August 9, 2007, the Respondent filed a Motion to Dismiss (received by the
Commission on August 14, 2007), claiming that the Petition was filed “beyond the thirty (30)

day provision provided by Maryland Rule 7-203.” See Motion to Dismiss 95. For the reasons




and authorities that follow, the County is incorrect as a matter of law, and the Motion should be

denied.

Law and Argument

Pursuant to Maryland Rule 7-203, “a petition for judicial review shall be filed within 30
days after the latest of: (1) the date of the order or action of which review is sought; (2) the date
the administrative agency sent notice of the order or action to the petitioner, if notice was
required by law to be sent to the petitioner.” Here, the written decision (“the Opinion”) of the
Cecil County Board of Appeals is dated May 29, 2007. Because that is the date of the Board’s
decision, the Rules provide that a Petition for judicial review is timely if filed by June 28, 2007.
Respondent acknowledges that the Petitioner filed on June 21, 2007 ( Motion to Dismiss §5). By
the terms of Rule 7-203, and the applicable, enforceable Cecil County Zoning Ordinance, Art.
XVI, Section 298.7B, the Petition was clearly filed within the 30-day time limit.

Respondent’s Motion is based on an alleged recent amendment to the Cecil County
Zoning Ordinance, Art. XVI Sec. 298.7B. Under the amended ordinance, according to
Respondent, the date of the Board’s public hearing (April 24"‘) becomes the “date of decision,”
notwithstanding that the Board’s written Order/Opinion was not issued until a month later!
(Motion to Dismiss, 192 and 4.) Setting aside the serious due process concerns that would be
raised if such an interpretation were upheld, the Respondent’s argument must fail for the very
simple reason that the purported amendment to Section 298.7B is not effective in the Critical
Area. The County did not submit the new ordinance to the Critical Area Commission for review
and approval, and accordingly, the revised ordinance caﬁnot, as a matter of State law, be effective
in the Critical Area. See Affidavit of Ren Serey, attached hereto as Exhibit A. In essence, the
County is asking this Court to apply an unenforceable ordinance as a means to circumvent the

Chair’s right under State Critical Area law to review this variance decision.




While the December, 19, 2006 amendments to the Cecil Zoning ordinance may govern
the Zoning Board’s process elsewhere in Cecil County, the new procedures have not been
adopted as part of the Critical Area program, and thus are not effective in the Critical Area. Kent
Island Defense League, LLC v. Queen Anne’s County Board of Elections, 145 Md. App. 684,
693, cert. denied, 371 Md. 615 (2002) (rejecting plaintiffs’ argument that the local critical area
ordinance was a zoning ordinance, enacted under the county’s zoning authority: “Amendments to
the County Critical Area program ...are not zoning matters.....the ordinances were part of the
implementation of a State program. ...”) The December 19, 2006 amendments to Section
298.7B at issue in this case were not merely zoning matters, but were part of the County’s
implementation of the Critical Area Program. Accordingly, it is incorrect as a matter of law to
claim, as Respondent does, that the date of the Board’s decision was April 24, 2007. This could
only be true if the December 19, 2006 amendments to the Ordinance had been submitted to, and
approved by, the Critical Area Commission. They were not, and the revised ordinance is not
applicable within the Critical Area.

While each local jurisdiction implements it own critical area program, the State law
provides that the programs themselves, and the implementation of those programs, are “‘subject
to State criteria and oversight.” Code, Nat. Res. II §8-1801(b)(2). As the Court of Special
Appeals stated, “[tlhe Commission was designed to be an oversight committee.” North v. Kent
Island Limited Partnership, 106 Md. App. 92, 106 (1995). Each local Critical Area Program,
including Cecil County’s program, had to be approved by the Critical Area Commission before
the County could begin to implement and enforce its program. See Code, Nat. Res. II §8-
1809(a)(i) (“Each local jurisdiction shall submit to the Commission a written statement of its
intent...to develop a critical area protection program to control the use and development of....the

Critical Area located within its territorial limits.”) Cecil County chose to implement and enforce




its own Critical Area Program, and this Program was approved by the Commission in 1988. See
Affidavit of Ren Serey.

Among the required elements of a Critical Area Program are “new or amended zoning
ordinances or regulations” and “provisions for granting a variance to the local jurisdiction’s
critical area program.” Code, Nat. Res. II §8-1808(c)(1)(iii); (c)(1)(xiii). Cecil County’s
Ordinance Article X VI, the procedures for the Board of Appeals, was submitted to and approved
by the Critical Area Commission as part of the Cecil County Critical Area Program in 1988, and
amendments to that ordinance were approved in 1993 and 1994. See Affidavit of Ren Serey,
Exhibit A.

The Critical Area law expressly states that no change to a local program is enforceable
until such time as it is approved by the Critical Area Commission. Code, Nat. Res. II §8-
1809(h): “A program may not be amended except with the approval of the Commission.”
Although Respondent asserts that the Board of County Commissioners for Cecil County
amended Article XVI, Section 298.7B on December 19, 2006, this purported amendment was not
submitted to the Critical Area Commission. If the County wanted the amended ordinance to
become part of its Critical Area program, and to be effective in Critical Area variance cases, the
County needed to submit the amendments to the State for approval, pursuant to Code, Nat. Res.
II §8-1809(h): “Each local jurisdiction may propose program amendments and program
refinements to its adopted program.” This, the County simply did not do. See Affidavit of Ren
Serey, Exhibit A. Because the County did not follow the State law, the County may not
implement the amended version of Section 298.7B in this case, or in any other Critical Area case.
“[A] program may not be amended except with the approval of the Commission.” Code, Nat.
Res. II §8-1809(h)(1) and (i).

In addition to receiving approval of a program change before it is deemed effective and




enforceable, local jurisdictions “shall establish notification procedures to permit Commission
review of findings made in the granting of variances.” COMAR 27.01.11.01B. The current,
approved, Cecil County Ordinance provides, “The Board shall then decide the matter within
thirty-five (35) days from the time of hearing, such decision to become effective as of the date
the decision is signed by the Chairman of the Board of Appeals or his designee.” Cecil County
Zoning Ordinance Article XVI, Section 298.7.B (Attachment 1 to Serey Affidavit). This version
of the ordinance governs Board decisions in Critical Area cases. This ordinance allows Cecil
County to comply with the Critical Area notification requirements while also providing the
Critical Area Commission with an opportunity to review the findings made in the granting of the
variance.

In considering the role of the Critical Area Commission with regard to oversight of local
governments’ implementation of Critical Area programs, the Courts have been steadfast in
holding that the General Assembly gave the Commission the responsibility to approve local
Critical Area program amendments to ensure consistency and uniformity throughout the Critical
Area. See Northv. Kent Island, id. and Kent Island Defense League, id. (“The ordinances were
enacted pursuant to a public general law....they are not purely local in origin or effect. Any
change to the County’s Critical Area program has a potential effect on the entire Critical Area.”)
Kent Island Defense League, id. at 695. As in the Kent Island Defense League case, the
purported amendment to the Cecil County ordinance Sec. 298.7B is not a “purely local” zoning
ordinance amendment, but is an attempt to change the Cecil County Critical Area program. This
change is ineffective until approved by the Critical Area Commission. It is well-settled that a
local government may not unilaterally change part of its Critical Area program by disguising the
change as an ordinary zoning ordinance amendment.

In order for the Cecil County ordinance change of December 19, 2006, to be effective as




part of the Cecil County Critical Area program, the County must submit the proposed change to
the Critical Area Commission for review and approval. This was not done. Cecil County has not
submitted any Zoning Board procedural changes to the Critical Area Commission since
conducting a comprehensive review and update of its Zoning Ordinance that was approved by the
Critical Area Commission in 1993 and 1994. See Affidavit of Ren Serey, Exhibit A. Any
subsequent change to the ordinance passed by the County Commissioners is inoperative within
the Critical Area until it is approved by the Critical Area Commission.

Conclusion

For the foregoing reason, the Cecil County Board of Appeals’ Motion to Dismiss should

be denied.

Respectfully submitted,

DOUGLAS F. GANSLER
Attorney General of Maryland

MLt E Drae

Marianne E. Dise

Saundra K. Canedo

Assistant Attorneys General
Department of Natural Resources
Critical Area Commission

1804 West Street Suite 100
Annapolis, MD 21401

(410) 260-3466

Attorneys for Margaret McHale, Chair
Critical Area Commission for the
Chesapeake and Atlantic Coastal Bays




CERTIFICATE OF SERVICE

ITHEREBY CERTIFY that on this 24th day of August 2007, I sent a copy of the foregoing
Memorandum in Opposition to Motion to Dismiss via U.S. Mail, postage prepaid to: Keith
. Baynes, Attorney for Respondent Board of Appeals, 210 East Main Street, Elkton, Maryland

21921.

arianne E. Dise




IN THE CIRCUIT COURT OF MARYLAND

FOR CECIL COUNTY
PETITION OF:
MARGARET MCHALE, 4
Chair, Critical Area Commission for
the Chesapeake and Atlantic Coastal Bays i
FOR JUDICIAL REVIEW OF 4
THE DECISION OF THE Civil Action 07-C-07-000200 AA
CECIL COUNTY BOARD ¥
OF APPEALS
IN THE CASE OF *
Case No. 3313,
Mark Kaufman
%* * * % * * % * % *
AFFIDAVIT OF REN SEREY

I, Ren Serey, do hereby state as follows:

1. Tam over the age of 18 and am competent to testify to the following matters

which are based upon my personal knowledge.

I am the Executive Director of the Critical Area Commission for the
Chesapeake and Atlantic Coastal Bays.

In my capacity as Executive Director, I am responsible to maintain the official
records and files of the Critical Area Commission, including the files

containing the official, approved Critical Area Program of Cecil County,
Maryland.

The Critical Area Commission approved the Cecil County Critical Area
Program on May 18, 1988.

The Cecil County Critical Area Program was amended in 1993 and 1994 asa
result of the required six-year comprehensive review.

Attached to my Affidavit as Attachment “1” is the official copy of Cecil
County’s Critical Area Zoning Ordinance, Section 298. This Ordinance was
submitted to and approved by the Critical Area Commission as an amendment
to the Cecil County Program on December 1, 1993 and July 6, 1994,

EXlibit A




7 To date, Cecil County has not requested approval of any additional changes to
Section 298 of its Zoning Ordinance.

I HEREBY SOLEMNLY DECLARE AND AFFIRM UNDER THE PENALITES
OF PERJURY THAT THE FOREGOING STATEMENT IS TRUE AND
CORRECT.

&4/ 57 ﬂQ

DATE " RENSEREY ~
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Adopted: June 29, 1993
Effective: July 1, 1993
Amended. November 23, 1993

!
January 4, 1994
February 15, 1994 .,

Board of County Commissioners Jor Cecil Counsy:
W. Edwin Cole, Jr,

- A. Marie Cleek

- Grayson L. Abbon, Jr,

AHack mont-1
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Part O Board of Appesls

Section 298. Board of Appeals Established

Pursuant to Article 66 B, Code of Public General Laws of Maryland, a Board of
Appeals is hereby established,

which shall consist of fve (5) members to be appointed
by the County Commissioners.

T‘aei County Commissioners shall designate one (1) alternate member for the Board of

:Irpcals, who shall sit on the Board in the absence of agy member of the Boargd.

¢ terms of any existing Board of Appeals members duly appointed under the terms
of a previous Zoning Ordinance shall continue for the duration of that term. However,
beginaing in August lm,mmdqwmgathetcrmsofthe
members, one (1) regular member and the alternate member of the Board of Appeals
shall be appointed for one (1) year terms; two (2) regular members shall be appointed
for two (2) year terms; andtwo(Z)regularmcmbersshallbe!ppoimedforthree(3)
year terms. Each member shall thep serve three (3) year terms, Vacancies shall be
filled by appointment by the County Commissioners for the unexpired portion of the
term. The Board shall clect ope (1) of its five (5) regular members as i
WhOsctzrmasChaixmmShAUbethrec(B)yws.A

The Board of Appeals shall have the following powers and duties:

a.
¢|
'l

b.

c To authorize upon application a

. i To'bear and decide zppcalswbmitisallegedtbatthmisanmorinany

{ order, requirement, decision, or determination made by the Zoning
Administrator or any other administrative official in the enforcement of this

1

d

ordinance.
To bear and decide Special exceptions as provided in Article XVTI, Part II of
this Ordinance.

variance from the provisions of this Ordinance,

&s provided in Section 306 berein.




'08/24/20687 18:53 4182608364 OAG NATURAL RESOURCE PAGE ©5/18

|
T‘b:l applicant for a special exception or variance
| 4ve the burden of proof (including the burden o

the burden of persuasion) of all questions of fact,

S Proceedings of the Board of Appeals.

and the appellant in an appeal shall
f going forward with the evidence and

a Meetings of the Board of Appeals shall be held as scheduled by the Chairman

andztsuchothcrtimwastthoardmay

mBoardoprpcalsshaerepminutcs

of each member upon question, or if absent or
fact, and shall keep records of its official actions.

s, The deliberations of the Board of A
public participation shall be limited
permitted.

6. Quorum and Voting.

a, Three (3) members of the

b. A minimum vote of three (3) members of

245

appropriate provided such rules are consistent with the
1 Ordinance and with applicable State enabling legislation.

determine. The

of its proceedings, showing the vote
failing to vote indicating such

Ppeals shall be open 1o the public, but
to periods during which tesumony is
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9. Hearings, Appeals, Notices.

A Appeals to the Board of Appeals shall be filed within fifteen (15) days of the

isi m which the appeal is taken. Appeals shall be fijed

g and Zoning and with the Board of Appeals and
, shall specify the grounds thereof. The Office of Planning and Zoning shall
i /| | forthwith transmit to the Board of Appeals all pa i
‘ '

upon which the action appealed was taken.

§a
:
S
4
o
8
2
o
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g

appear in person or by agent or ettorney. The Board shall then decide the
matter within thirty-five (35) days from the time of hearing, such decision to
become effective as of the date the decision is signed by the Chairman of the
Board of Appeals or his designee. '

Part I Other Administrative Provisions

Section 299. Zoning Administrator

1. -The administration and enforcement of the provisions of this Ordinance sha]] be,
épt as otherwise specified in this Ordinance, within the scope of responsibility of
Director, Ofﬂcg of Planning and Zoning. Within this office, there is hereby
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A. APPLICANT INFORMATION -
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J ) i
b O = ] LG = AT 52
% TAX MAP # BLOCK PARCEL LOT # #ACRES ZONE
D. PURPOSE OF APPLICATION - Indicate reasons why this application should be granted. (attach separate shect if
necessary) A
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F. LAND USE DESIGNATION
Is property in the Critical Area?

If yes, Pertinent provision of the Chesa

peake Bay Critical Area Program: 3
Is property in the 100 year Floodplain?
Is property an Agricultural Preservation District?

]
ASE submit a sketch of the property indicating the proposed project. Show
distances from the front, side and rear property lines and the dimensions of the project.

I property is located in the Critical Area,
XV, Part I, Il & [ of the Zoning Ordinance
L. i

‘KU VIDIIN OF ZONING ORDINANCE: \ 4~ ¢ L g

AT

all provisions and requirements must be met as outlined in Article

4—

/ YES NO
‘::"~|J(’,ul. (ol .\-I;«t»kf('-—‘
\~ _YES e N[0

YES

T el

‘}A < ZLF/‘- 40 é?
1. SPECIAL FXCEPTION RENEWAL - PREVIOUS FILE NO. & CONDITIONS FOR APPROVAL:

I. SPECIAL £XCEPTION FOR A MANUFACTURED HOME - Please fi
Will unit be visible from the road?

If yes, distance:
Will unit be visible from adjoining properties? __ Ifyes, distance:
Distance to nearest manufactured home Size/Mo;k;VYeaf of Unit:
Number of units on property at present time

Il out the following information:
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