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STATE OF MARYLAND
CRITICAL AREA COMMISSION
CHESAPEAKE AND ATLANTIC COASTAL BAYS
1804 West Street, Suite 100, Annapolis, Maryland 21401

(410) 260-3460 Fax: (410) 974-5338
www.dnr.state.md.us/criticalarea/

October 26, 2006

Ms. Ramona Plociennik

Anne Arundel County

Office of Planning and Zoning
2664 Riva Road, MS 6401
Annapolis, Maryland 21401

Re:  2006-0358-V; 201 McLean Place
James Landas

Dear Ms. Plociennik:

Thank you for providing information on the above referenced variance. The applicant is requesting a
variance to allow a dwelling addition (deck with hot tub) with less Buffer than required. The lot is

65,588 square feet in size, designated as Limited Development Area (LDA) and is entirely within the
100-foot Buffer.

Based on the information provided, this office would not support this variance request. In this
instance, the applicant is proposing to increase the size of deck in the Buffer and proposes to install a
hot tub. The applicant already has significant deck space available, approximately 450 square feet,
waterward of the dwelling (see attached image). The proposed expansion is 180 square feet in size, of
which 50 square feet will be impervious surface. In 2002 and 2004, the Maryland General Assembly
reiterated its commitment to the protection of the water quality and habitat of the Chesapeake and
Atlantic Coastal Bays Critical Area by strengthening and clarifying the Critical Area law, especially
emphasizing the importance of the 100-foot Critical Area Buffer. In particular, the General Assembly
stated that variances to a local jurisdiction’s Critical Area program may be granted only if a zoning
board finds that an applicant has satisfied the burden to prove that the request meets each one of the
County’s variance standards, including the standard of “unwarranted hardship.” The General Assembly
defined that term to mean that without the variance, the applicant would be denied reasonable and
significant use of the entire parcel or lot. I do not believe the applicant can meet the standard of
unwarranted hardship given that they already enjoy significant outdoor use of their property.

Thank you for the opportunity to provide comments. Please include this letter in your file and submit it

as part of the record for this variance. Also, please notify the Commission in writing of the decision
made in this case.

TTY for the Deaf
Annapolis: (410) 974-2609 D.C. Metro: (301) 586-0450




Sincerely,

Kot St

Kate Schmidt

Natural Resource Planner
cc: AA691-06
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IN THE OFFICE OF ADMINISTRATIVE HEARINGS

CASE NUMBER 2006-0358-V

IN RE: JAMES AND WENDY LADAS

THIRD ASSESSMENT DISTRICT

DATE HEARD: NOVEMBER 21, 2006

ORDERED BY: STEPHEN M. LeGENDRE, ADMINISTRATIVE HEARING OFFICER

—

VAR B
PLANNER: ROBERT KONOWAL i 435

DATE FILED: DECEMBER %' , 2006




PLEADINGS
James and Wendy Ladas, the applicants, seek a variance (2006-0358-V) to
allow a deck addition with less buffer than required on property located along the

south of McLean Place, south of South Drive, Severna Park.

PUBLIC NOTIFICATION

The hearing notice was posted on the County’s web site in accordance with
the County Code. The file contains the certification of mailing to community
associations and interested persons. Each person designated in the application as
owning land that is located within 175 feet of the property was notified by mail,

sent to the address furnished with the application. Mr. Ladas testified that the

property was posted for more than 14 days prior to the hearing. I find and

conclude that there has been compliance with the notice requirements.

FINDINGS AND CONCLUSIONS

The applicants own single-family residence with a street address of 201
McLean Place, in the subdivision of Lower Magothy Beach, Severna Park. The
property comprises 65,584 square feet and is zoned R5 residential with a

Chesapeake Bay Critical Area designation as Limited Development Area (LDA).




This is a waterfront lot on Cattail Creek. The request is to construct a 12 by 15
foot deck addition to be located 75 feet from mean high water.'

Anne Arundel County Code, Article 18, Section 18-13-104(a) creates a
100-foot buffer from tidal waters. Accordingly, the proposal requires a buffer
variance of 25 feet.

Robert Konowal, a planner with the Office of Plaming and Zoning,
testified that the property exceeds the standards for the district. The dwelling is
located on a peninsula and is entirely in the buffer. Although development is
constrained by the site conditions, this is comparatively new (2003) construction
with the result that any hardship is considered self-created. Furthermore, the
applicants already enjoy a waterside deck addition. Nor is a hot tub in the buffer a
right commonly enjoyed by other properties in the Critical Area. On the other
hand, the granting of the variance would not alter the essential character of the
neighborhood, substantially impair the appropriate use or development of adjacent
property, or cause a detriment to the public welfare. The witness summarized the
agency comments. The County’s Development Division opposed the application.
The Department of Health requested plan approval. Finally, the Chesapeake Bay
Critical Area Commission opposed the application on the grounds that the
standards for approval of a variance have not been satisfied. By way of

conclusion, Mr. Konowal opposed the request.

" A hot tub would be installed on the deck.




Mr. Ladas testified that the property is part of a three-lot subdivision. Ms.
Ladas testified that the property is elevated 20 feet above the water. The
applicants have stabilized the eroding slopes. The request is unobjectiqnable to
their neighbors. The unfavorable recommendations were a surprise because the
applicants accommodated the suggestions made by the County representative at
the pre-filing meeting. Finally, the witness acknowledged that it would be
possible to install the hot tub on the existing deck.

I visited the site and the neighborhood. This is a well-maintained property
at the end of a long right-of-way. The dwelling is two and one-half stories over a
basement with an integral two-car garage, covered entrance porch and an
irregularly configured waterside deck addition that wraps from the east side fagade
across the front fagade. The neighboring dwellings are similar in size and
amenities.

The standards for granting variances are contained in Section 18-16-305.
Under subsection (b), for a property in the Critical Area, a variance to the Critical
Area progrélm requirements may be granted only after determining that (1) due to
unique physical conditions, peculiar to the lot, a strict implementation of the
program would result in an unwarranted hardship to the applicants; (2) a literal
interpretation of the program will deprive the applicants of rights commonly
enjoyed by other properties in similar areas within the Critical Area; (3) the
granting of the variance will not confer on the applicants any special privilege that

would be denied by the program to other lands within the Critical Area; (4) the



variance request is not based on circumstances resultant of actions by the

applicants and does not arise from conditions relating to land use on neighboring
property; and (5) the granting of the variance will not adversely affect water
quality or adversely impact fish, wildlife or plant habitat within the Critical Area
and will be in harmony with the general spirit and intent of the program. Under
subsection (¢), any variance must be the minimum necessary to afford relief; and
its grant may not alter the essential character of the neighborhood, substantially
impair the appropriate use or development of adjacent property, or be detrimental
to the public welfare.

Upon review of the facts and circumstances, I am constrained to deny the
application. While the application satisfies some of the Critical Area variance
criteria’, the applicants’ burden of proof is to satisfy them all. Considering the
subsection (b) criteria, even conceding that the need for relief is not the result of
the actions of the applicants, new development and impervious coverage in the
buffer represent a special privilege rather than a right commonly enjoyed by other
lands in the Critical Area. This is especially the case where the dwelling is recent
construction in the buffer.® I further find that the granting of the variance is not in

harmony with the general spirit and intent of the program.

? Thus, the dual requirements in subsection (c)(2) are satisfied: the granting of the variance will not alter the
essential character of the neighborhood or impair the use or development of adjacent property.

? This office has been unable to find evidence of an approved variance for the dwelling. It would appear
that the building permit issued prior to subdivision on the basis of the former buffer exemption mapping
(now known as buffer modification mapping). After subdivision, the mapping no longer applies. See,
Section 18-13-104(b) (buffer modification only available for lots created before December 1, 1985).




Considering the remaining subsection (c) criteria, even though the
requested relief is not excessive, the granting of the variance is nonetheless
detrimental to the public welfare.

Because the applicants have not met their burden of proof with respect to
all the Critical Area variance criteria, the denial of the application is not an
unwarranted hardship.*

ORDER

PURSUANT to the application of James and Wendy Ladas, petitioning for
a variance to allow a deck addition with less buffer than required; and

PURSUANT to the notice, posting of the property, and public hearing and
in accordance with the provisions of law, it is this jL’day of December, 2006,

ORDERED, by the Administrative Hearing Officer of Anne Arundel

County, that the applicants’ request is denied.

Steph(!:n M. LeGendre
Administrative Hearing Officer

NOTICE TO APPLICANT

Within thirty days from the date of this Decision, any person, firm,
corporation, or governmental agency having an interest therein and aggrieved
thereby may file a Notice of Appeal with the County Board of Appeals.

If this case is not appealed, exhibits must be claimed within 60 days of the
date of this Order, otherwise that will be discarded.

*In closing, I would be remiss if I failed to note that the alternative of locating a hot tub on the existing
deck would still require a variance for the new impervious coverage in the LDA. While the relief would be
even less, the result is unchanged.
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