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RICHMOND, June i7.

TRIAL OF AARON BURR,

» Circust Cours of tbe U. States for the fifth circuit
| and Districe of Virginia.
Present Joun MarsuaLL, Chicf Justice of the

U. States, ,

And Cynus GrirriN, Juige of the Distri? of

Virginig,

- SATURDAY, June 15th,

Mr. Burr thought it proper to men~
tion, that his cousel hud understood,
that a supplemental charge had been
written by the court: that it had been
put into the hands of the attorney of
the United States, and that it was to be
shewn to his own counsel, before i1t
was’ delivered. From the want of
tihe however, or some other cause, 1t
had not yet been submitted to his coun-
sel. The court had yesterday reques-
ted a copy of his propositions, that
they might judge of their application ;
and it is satisfied on that point, that

~ they might give additional instructions
to the jury. His counsel had com-
plied with the request ; and though it
was not possible for the court at first to
have perceived whether a supplemen-
tal charge was necessary, yetit had
now appeared from the whole course
of the argument, that each of his pro-
positions would come before the grand
jury. - If the court was satisfied on the
.}aw, they would of certainty instruct
the jury on such points as seemed 1ne-
vitably to come before them : but 1f
they had any doubts en the law, they
would tertainly require an argument ;
and that he was then ready to demons
strate the truth of cach of the propoesi-
ons which he had submitted. He
shoyld make no remarks on the cone.
sumption of time, of which gentlemen
made so mary complaints : he should
only observe, that three wetks ago he
was feady to argue these points.  Dut
he was even willing to limit the time to
be employed upon the present argu-
ment ; even to a certain number of
minutes ; he was even wllling to argue
the points in the way of notes submitt-
ed to the court.
~ Chiéf Justice stated that he had
drawn up asupplemental charge, waich
he had submitted to the attorney for
the U. 5. with a rzquest that it should
also be put into the hands of col. B’s
counsel : that Mr. Hay -had however,
jitiforméd him, in the conversation
- which ‘hehad justhad with him, that
he had been too much occupied himn-
self, to inspect the charge with atten-
tion, and deliver it to the cpposite
counsel ; but another reason was, that
there was one point in the charge
which he did not fully approve. ‘He
should not therefore deliver his charge
at present ; and should reserve it until
Monday. :In the mean time col. B's
counsel would have an opportunity of
inspecting it ; and an argument might
be held on the points which had pro-
duced an objecuon from the attorney
for the U. S. ,
i Mr. E. Rardolph. Itis the wish
~ of the court that the argument should

'be ¢arried on orallv or in writing.

. Chief Justice. Iam willingto hear

the remarks cn botn sides in writing.

Mr. Hay objected to this method

“impose upon them either way. The
chief justice decclared that it was per-
fectly indifferent td him.  Mr. Martin
assuréed the court that it was perfectly

: ‘convenient to him to argue the point

' .either orally- or in writing. ,Mr. Wick-

ham stated, that the attorney for the

1 - U. S. wished to object to certain pro-

.positions which col. B. had submitted

‘to the eourt; that he was ready to go

into this discussion immediately ; that
the attorney for the U. S. preferred an
argument orally before the court to

“one in writing; and that this was in

4  fact, the very course which col. B's

" -~counscl had first recommended. Mr,

- W, hoped that thissupplemental charge
~would be given to the jury, before the
-~Witneésses were sent up ;

‘cel for the prosecution preferred the

. “ gpntrary, but certainly the most im-

chief justice observed that the

. gourt would also have wished that the

| vits that the coun-
L EL ’.a
-Pr course.
should have been delivered be-

| -Lmtwitnesscs were sent up : but

atit was almost indifferent to him,
whether the testimony was submitted
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» .- ...ﬂ'
.. 5

A - ' Mg T
Y

g | -
- s "’l

L
d Ih _"..
¥ ._"
» ’ -~k
F ;

1o

wiy
/

v25 4L
¥

1

¥ e
&
&

“dv

\‘ i

sary for them to know, previous to the
delivéry of the charge, that two wit-
nesses were necessary to prove the
overt act even before a grand jury.
When the charge had been delivered,
the principle would apply to the testi-
mony which they had actually heard ;
and though it was desirable that the
charge should precede the testimony,
yet it was not so essential as to inters
rupt the proceedings. .

Mr. Randolph conceived it far more
important to give the supplemental
charge before than after the exhibition
of the testimony ; that with one set of
principles on their mind, the grand jury
would frequently ask questions in one
point of view, which they would not
under other oppressions ; and that the
supplemental, like the original charge,
ought to precede the evidence.— Mr,
Martin observed, that there was this
considerable dufetenee  between a
grand and a petit jury, that when any
doubt arose about the propriety of tes-

*: i.-“l-
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timony before the jury, the court

would be present and ready to decide ;
but the grand jury has not the same
aid of the judgment of the court in se-
lecting the testimony. q ‘

‘I'he Chiel Joistice said, that the neces-
sity of giving a supplementary charge at
this time, was hot su manitest 5 as in his
origzinul charge he had expressed hisideas
on the nature of treasen @ That hie stated
ehis crime to consist inan actaal ¢ levyig
of war, snd that ol courre, the Grand
Jury would have to enguire into the exist-
ence of overt acts 3 tnat from this states
ment, it would ruadil}‘ uecur to the Jury,
that no matict WwWhat suspicions were cite
tertained, what plans had been tormed,
Woal LT, LN hiad been pl‘ujt'thd, thute
cotld be no treason wii gc anovert act ;
and without sume oyert a i ne Cj'iﬂlt of
treason had been committed.

Tl discussion of this ¢estion wwas at
leng.oh waved; when the Chicl Justice

delivered the following opinion on the mo-

tion to issue a subpocna Ducoe Lecum di-
rected to the P UL S,

T e obicet of the motion now to be de-
cided is to « btain copies ol certain orders
uarderstcod to have Leen issued to the land

~and naval officers of the U. 5, for the ap-

prehension of the accusad ; and an origine-
al letter from Gen., Wilkinson to the Pre-
sident itrrelation to the acceused, with the
answer of the Presidest to that letter,
which p:pers are supposcd to be material
‘to the defence.  AS the legzal mode of efe
fecting this object, a motion 13 made for-a
subpoena duces tzcumto bz directed to the
Preside:it of the U. States.

In opposition to this motion @ prelimin. -P€

ary point has been made by the counscl
for the prosccutione. It has been insisted
by them thaty until the Grand Jury shall
have found a truz bill, the party accu-ed
is not entitled to suppoenas or to the aid
of the court to obtain his testimony.

It will not he saill that this opinion is
now fur the firet time, advanced 1n the
United States ; bat certainly, 1t 1s now
for the first time advarnced in Virginia,-—
So far back as any knowledge of our ju-
risprudence is possessed, the uuiform
practice of this country has been to per-
it any iudividual who was charged with
any crime, to prepare for his defence,
and to obtuin the process of the court, for
the purpose of enabling him so to do.-
This practice is as convenient, and 1s as
consonant to justice as it is to humanity.
It prevents in @ great measere, those de-
lavs which are never desirable, which fre-
quently occasion the loss of tesimony,
and which are ofien oppressive, that would
be the inevitable-consequence of withholde
ing from a priscoer tne process of the
court, until the indictinent against him
was found by a Grand Jury. The right
of an accused porson to the process of the
coutt, to compel the attendance of wit-
nesses sec.®s 1o follow necessarily from
the right to examine those witnesses, and
wherever the right exists, it would be
reasonable 'that it should bs accompanied
with the means of rendering it effectual.
It is not doubted, that a person who ap-
pears before a court, under a recogni-
zance, must expect that a bil] will be pre-
ferred against him, or that a question
concerning the continuance of the recog-
nizance, will be brought before the court.
In the first event, he has the right, and
it is perhaps his duty.to prepare for his
defence at the trial. In the second event,
it will not be denied that he possesses the
right to examine withesses on the ques.
In
either case, it would seem reasotntable that
‘he should be entitled to the process of the
court, to procure the attendance of his
witnesses. i aor %

The genius and character of our laws
and usages, are friendly, not to condem-
nation at all events, but to a fair and im-
partial trial ; and they consequently allow
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‘whether there would have been o trial at
this, and still more uncertain cn whatday
that trial would take place ; ‘yet subpoe-
nas would have issued recturnable to the
first day of the term, end if, after its
commencement, other subpoenas had been
required, they would have issucd returna-

ble as the court might direct. In factall
process to wirich the law has aflixed no
certain return day, is made retusnable at
the discretion of the court.

Geneaal principles then, and general
practice, are in favor of every accused
person, so soon as his case is in court,
to prepare for his defence, and to re-
ceive the aid of the process of the court
to compel the attendance of his wits
nessese.

The constitution and laws of the U.
States will now be considered for the
purpose of ascertaining how they bear
upon the question.

‘T’he 8th amendment to the constitu-
tion gives to the accused in all criminal
prosccutions, a right to a speedy and
public trial, and to compulsory process
for obtaining witnesses in his favor.
The right given by this article must be
deemed sacred by the courts, and the
article should be so construed as to be
somcthing more than a dead letter.—
What can more effectually clude the
right to a speedy trial than the declara-
tion that the accused shall Be disabled
from preparing for it, until an indict-
ment shall be found aginst him 2 Itis
certainly much more in the true spirit
of the provision which secures to the
accuscd a speedy trial, that he should
have the benefit of the provision which
entitles him to compulsory process as
soon as he is brought into court.

‘This obsetvation derives additional
force from a consideration of the man-
ner in which this subject has been con-
templated by Congress. It is obvious
by the intention of the national legisla-
ture, that 1n all capital cases, the ac-
cased shll be entitled to process betore
indictement found. The words of the
law are, ** and every such person or
persons accused or indicted of the
crimes afoyesaid (thatis of treason or
any other capital offence) shall be al-
lowed and admitted in his said dzfence
to make any proof that he or thev can
produce, by lawful witness or witness-
es, and shall have the like process of
the court where he or they shall be
tried, to compel his or their 1ritnesses
to appear at his or their trialy as is usus
ally gmntcd to Compql_t%ch to ap-

ar on the prosecutioff ¢ them.”
'I'his provision is made for persons
ac:used or indicted.  From the imper-
f:ction of hnman laaguage it frequently
happens that sentences which ought to
b: the most explicit are of doubtful con.
struction, and 1n this case the words
¢ accused or indicted” may be constru-
c1 to be synonimous, to describe a per-
son in the same situation or to apply to
difzrent stages of the prosccution.—
The word or may be taken in a con.
juncture or a disjuncture sensc. A
reason for understanding them in the
latter sense 1s furawshed by the Sect.
itself. It commences with declaring
that any person who shall be accused
and indicted of treason, shall have a
copy qf the indictment, and at least
three lays before his trid.  This right
is obviously to be enjoyed after an in-
dictment, and therefore the words are
¢ accused and indicted.” -So with re-
spect ‘to the subsequent ‘clause which
authorises a party to make his defence
and directs the court on his application
to assign him counsel. ‘I'he words re-
late to any person accused and indict-
ed.
authorize the compulsory process for
witnesses, the phraseology is changed.
The words are, ¢ and every such pere.
son or persons accused or indicted” &c.
thercby adapting the expression to the
situation of an accused person both be-

- fore and after indictment. It is to be

remarked too, that the person so accus-
ed or indicted is to have “ the like pro-
cessto compel his or their witnesses to
appear at his or their trial, as 1s usually
granted, to compel witnesses to appear
on the prosecutiod against them.” The
fair construction of this clause’ would
scem to be that with respect to the
means of compelling the attendance of
witnesses to be furnished by the court,
the prosecution and defence are placed
by the law on'equal ground. The right
of the prosecutor to take out subpanas,
or to avail himself of the aid of the

court in any stage of the proceedings

But when the section proceeds to -

- ol

struction of the constitution and law of
the land, the court is of opinion that
any person charged with a crime in the
courts of the U. S. has a right, before
as well as after indictment, to the pro-
cess of the court to compel the attend-
ance of his witnesses. DMuch delay
and much inconvenience may be avoid-
ed by this construction; no mischicf
which is perceived can be produced: by
it. The process would only 1ssue,
when according to the ordinary course
of proceeding, the indictment would bz
tried at the term to which- the subpeena
is made rcturnable, so thatit betomes
incumbent on the accused to be ready
for his trial at that terin. '

This point being disposed of, 1t re-
mains to ¢nquire whether subpzna Du-
ces Tecusn can be directed to the presi-
dent of the Uuited States, and whetaer
it ought to be dirccted in this casc.

This question originally consisted of
two parts. It was at first doubted
whether a supena could issue m any
case to the chicf magistrate of the na-
tion ; and if it could, whether that sub-
prna could do more than direct his
personal attendance ; whether it could
direct him to bring with-him a paper
which was to constitute the gift of his
testimonv. |

While, the argument was opemig
the -attorney for the United States
avowed his opinion that a general sub-
pena might issye to the president, but
not a suipana Duces Tecum. ‘I'his
terminateds the a2rgument on taat part
of the question. "LThe court, however,

has thought it neceszaty to state bricly

the foundation of its opinion that such
a‘'subpena may issuc.

In the provisions of the constitution
ard of the statute which give to the ac-
cused a right to the compulsory process
of the court there is no exception what-
ever. ‘'['ha cbligation, therefore, of
those provisions is general, and it would
seem that ric person could clalin an ex-
cmpotation from them but one who
would not be a witness. At any rate
if an exception to the general principle
exists, it must be looked for in the law
of evidence. The exceptions furnish-
ed by the law of evidence (yith one on-
Iy reservation) so far as they are pers
sonal, are of those onrly whose tesmmo-
ny could not be received. The single
reservation alluded to in the casc of the
king. Although he may perhaps give
testimony, it is said to be incompatible
with his dignity to appear under the
process of the court. Of the many
points of difterence which exist between
the first magistrate in England and the
first magistrate of the United States, 1n
respect of the personal dignity confer-
red on them by the constitution of their
respective nations, the court will only
select and mention two. It s a princi-
ple of the English constitution that the
king can do no wrong, that no blame
can be imputed to him, that he connot
be named in debate. _

Bv the constitution of the United
States, the president, as well as’every
other officer of the government, may be
impeached, and may be removed from
office on conviction of high crimes and
misdemeanors.

By the constitution of Great-Britain
the crown is hereditary and the mon-
arch can never become a subject.

By that of the United States, the
president 1s ele
the people, and on the expiration of the
time for which he is elected, returns to
the mass of the pecple again.

How essentially this difference of anordinary subpmna_onz;n
circumstances must vary the policy of a witness 18 summoned fo:

the laws of the two countries in refer-
ence to the personal dignity of the ex-
ecutive chief, will be perceived by eve-

rv person. Inthis respect the first ma- ed on the same foundauonw}ﬁw

gistrate of the union may more proper-
ly be likened to the first magistrate of a
state—at any rate under the former
confederation ; and it 1s not known
ever to have been doubted, that the
chief  magistrate of a state might be
served with a subpena ad testisican-
um. -

" If in any court of the United States,
it has everbeen decided, that 2 subpena
cannot issue to the president, that deci-
sion is unknown to this court. .

If upon any principle; the

from the general provisions of the con.
stitution, it.would be because his duties

as chief magistrate demand his whole

tifme for national objects. Butitis ap-

clected from the mass of tion not to its inclivetion, bat <o jte = :

_ president
could be construed to stand exempt |
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ment, that is, of the cabinet council, that~ ~.
the American people have in thé ser- . -
vice of the executive of the United -

e

States, and that their duties are as are | T,
duoys and as unremitting.  Yet it has . rg
never been alledged that a subpena . a
might not be directed to them.

It cannot be dt:uied, that to jssue s
subpeena to a person filling the exalted
station of the chief magistrate, is a duty -
which would be dispensed with- m:z 2
more cheerfully than it would be pere = 3%
formed ; but if it be a duty the court
can have no choice in the case.: . B

If then, as is adiitted by the counsel

# e

for the United States, a subpma-w
1ssue to the president, the accused is
entitled to i1t of course ; and whatever
difercnce may exist with respect to the
power to compel the same obedience te .
the process, as if it had been directed -,
to a private citizen, there existy nodife -
ference with respect to the night to b
tain it Th guard furnished to this .
high officer ‘o protect him from being .
harrassed by vexatious and unnecesgge ; 7
ry subpanas, is to be lovked for.in the N
conduct of a court after those subpw= =
nas have issued, not in any circume ;
stance which is to precede theyr being
1ssued.
If in being summoned to gi'irc his -
pcrsonal attendance to testif)", the h\f
does not discriminate between the pra-

s

sident - and a private citizen, what, " ® .
foundation is there for the opinion, thag. . ;
this difference is created bysthe circuma p ~ -3
stance that his testimony depends on g . A

paper in his possession, not on facts .

which have ccme to his knowledge o-. A
therwise than by writing? The cours, .. &
can perceive no foundation for such an .
opinion. The pmpricty of‘introducingr |
any paper into a case as testimony,;* 7.7

N TS S

e o

must depend on the character of the
paper, not on the churacter of the pere: ~ .§
soa who holds 1t. A subpoena Decusg <
L'ecrn then may 1ssue to any person to 5

whom an ordinary subpoena ey issue: -
directing hi to bring any paper of;, . ¢
which the party praving it has a righe?
to avail himself, as testimony, if indeedys 7+
that be the ‘necessary process for obef . %
taining the view of such paper. .- - "4
When this subject was suddenly jne
troduced, the court felt some doubg:
concerning the propriety of directing,
a subpoena to the chicf magistrate, and- =~ 8§
some doubt also concerning the prge: < - F

priety of directing any -paper in hig:- ;
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posstssion, not public in its nature, to
bLe exhibited.in court. The tmprepsion,i -/ ¥
that the questions which might arise inl -~ '
consequence of such process, yere- e ’;

more propcr for discussion on the res % 3

‘turn of thé process than on its 1ssuing, . 7 R &
was then strong on the mind of thés " s
judges, but the circumspection with .7 '3
which they would take any steppwhich,
would in any manner relatc to that high, =~ - 443
personage, prevented <heir yiclding 3“8
readily to those impressions, and irduw , 8
ced the request that those poiats, if.nog ’
admitted, might be argued. The paw - 4
sult of that argument is & confirmatiogt !4}
of the impression originaﬂy cntertaineg - A
ed. The court can perceive no legal
objection to issuing & subpena ducg'—*——v'?
tecum, to any persoh whatever, provide - 1

¢d, the case be suchas to jusufy thqi, o
«Jiseretion of the court. This is gruey - *F

PTQCCBB- . .
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But a motion to-its discretion, is amoe <. 5,4
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judgment, -and its jodgment is to bey . 48
guided by sound legal principles; a4 U <3

A subpeena duces tecum, varies frogg., 7,
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of bringing with hiim -a paper 1n~hig
custody. - In som of bur sister’s

whose system-of jurisprudence i3 ere:

own, the rocgn','-\jq lcarn,‘::uiuﬁ \ ol
course. In this state it issuca Dot ghiyrc 18
solutely of course, but with iekve’ of i ¥
the court. No case, hoﬁ‘wfr; oy TH P

as is hd'icvst_l in y]'xi‘éhf'ﬂyé: "". Bl
e e it e
it has been denied;’ or in: which'ie 1:.;‘ s §
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