TRIAL OF AARON BURR."
| Continued from this day’s American]

Circuit Conrt of the United States,
i _ §vircixIA DisTRICT,
. . Richmond, May 25, 1807

TruRsDaY, May 28.
: . Oame Judge prefeat as yefterday.
i The proceedings of yefterday, were
] réad. The Grand Jury appeared in
iy court, and their names being called o-
ver, they were adjourned till to-mor-
JOwW 10 o’clock. |

;  William Duane, Efy. appeared as a
il witnefs for the U. S.

. Luther Martin, Efq. appeared as
Counfel for Mr. Burr. He.cnquired of
the court, whether he thould qualify ?

Chief Fuflice. ttis the ufual form ;
but, it is not abfolutely material. It
may be difpenfed with.

- Mr. Martin. 1 did not fuppofe fo ;
and as I am unwilling to take up the
time of the court—

The court then proceeded to the
conflideration of the point made yefter-
day, relative to Dubas’ afRdavit. A
¢efuitary converfation enfuad between
the counfel ind the Bar, on the pro-
ceedings before the Supreme Court of
the U. S. and on a cafe quoted from
Wafhington’s Reports.

My, Martin obf:rved, that in fact
this point had not been made before
the Supreme Court in Wathington.

-
[

intelligent counfel who were employed

for the U. S. did notdeem it neceflary

g0 ftate this objzClion,
lentio.

why did the able and zealous counfe],
who certainly (pared no exertions in the
caufe of their clients, omit to ralfe
Yery objedtion to the fo

€ation ?

Mr. Martin. Although I was coun-
fel in thefe cafes before the Supreme
Court of the U. S. [ am confident that
this objeCtion was never raifed. Gen.
Wilkinfon was .known. to be at New- .
Orleans, and the magiftrate who cert;.

]Cﬂf:d, In wh
My Hay, It {cems that the able and  has been rec

in fom= degree illuftrated by
trine with refpect to all courts of a li-
It paffed fub f. .mited jurifdiction.
It was not once noticed, even'in  are erroncous
the material cafe of Gen, Wilkinfun’s not
afhdavit. 'Why was it negle€ted 7 or novw

ty that thev had jurifdiétion in the cafc
none ccrtainly from' the prefumption
this that being a court, an ufurpation of
tm of authenti- jurifdiction wiil no: be prefumed. The
- reafoniny applies in full force to the
aclinzs of a2 magiftrate whofe jurifdic-
tion is local
warrant, 1t 13 exprefsly declared, that

the place where it was made ought to
appear.

Was a magiftrate, .

That, for aught appearing to the
court, this oath may or may not in

point of fa@ have been legally admi-

miflered, muft be conceded.

The place, where the oath was ad-
miniftered, not having been ftated ; ic
.may have been adminiftered where the
magiftrate had no jurifdi®tion, and yct
the certificate be ‘perfe@tly true. Of
confequence there is no evidence before
the court, that the magiftrate had pow-
¢rto adminifter the oath and was aQling

in his judicial capacity.

T'he effe @& of tellimony may often be
doubtful ; and courts muil excrcife their
beft judgment in the cafe, but of the
verity of the paper, there ourht never
to beadoubt. N paper writing ousnt
to gain admittanceinto a courtof ju'tice

as teftimony, unlefs it poflcdes thofe
folemnities which the law requires —

Its authentication mut no: reft uoon
probability, but muflt be as complete as
the nature of the cafe admits of * Chis
15 beli:ved to be a clear, legal principle.
In conformity with it, is, as th= court
conceives, the practice of England and
of this country, as is attettea by the
books of forms; and no caf: is recol-
'ch a contrary princinle
ogniz=d. This principle is
the doc-

[heir proceedings
, if their jurifdiction be
eonclufively fhzwn. They derive
alidity from the ftrong-{t probahili-

Thus in the cafe of a

The atb&ﬁnpt toremedy this defedt by

governor does not ftate the perfon
who adminiftered the oath to be a
magiftrate, but goes no further than
to fay, that a perfon of that name

. : - ' . ¢
fact within his own knpwledge, he would
be credited by ail whd knew him. but his
declaration could nut be reccived as tes-
timony by the judge wh., hirinly believ~d
bim. So a man might be believed t be
guilty of v crrme, but a jury could not
convict him, unless the testimon. proved
him to be guiity ofit,” This judicial dis-
belief of a probable circumstance does not
establish a wide interval hetween com-

mnn law and cCOMINOoMn sense, lt is be-

lieved in this respect Lr shew their inti-
mate union, j

Fhe argument goes to this, that the
Pap=r shall be received-and acted upon as
an alidavit, not becausé the oath appears
1o I'ave been administered according to
law, but because it is probable that it was
80 administered.

This point seems to have been decided
by the constitution. :

‘“ The right of the people (says that

Instru-nent) to be secure in their persons,
houses, papers and effects, against un-
reasonable s«arches and scizures, shall

no' b violated ; 'and no warrants shall
I-sue but upon probable cause supported
by oa*h or affirmation, and particularly
describing the places to be searchied and
the bersnns or things to be seized."

The cause of scizure is not to be sup-
potted b a probahle oath, or an oath that
w s probally taken, but by oath absolyte.
ly takei.  I'his oath must be = le;ral
oath ; and if it must be a lecral oath, it
must lerally  appear to the court to He
so. ‘I'inls provision is npt made for a fi-
nal tnal; itis made for the very case
now under consideration.  In the cnol
aRd temperite moments of reflection,
undisturbed by that whirlwind of passi-
on with which in those Party contlicts
wiich mos: generally prodnce acts or ac-
cusations of treason, the huinan judgment
IS sometimes overthrown ; the prople of
America have believed tha power even
of commitment to be capable of too
much oppression in its execution to he
pliced without . restriction even In the
hands of the nationat legislature., Shall
2 judze disregard those barriers which a
nation has deemed it prover to crect?

The interest, which the people have
in this prosecution has heen stated ; but
it is firmly believed, that the best & trye
Interest of the people istn be found in a
ri.,id adherence to those rules, whicl nre-

Y » 4

.. fune 5, 18

Is extreme'y uncertain how long this ex- or any other crtime wiich may be brodght ge
amination will continue ; whetherit inay  g2nlt him. Ths recignizance may therefore
Dt‘cup}' ten hﬂll:‘s oF ten days- :\nd If be rllﬂ-lflfnf as to 'hC mllllcmmti h‘t not an

gentiemen continue ta make the same
captious objections, which they have al-

ge of the enqui-

re.dy done in every sta

ry, 1L 1S in.poussthic to foresee any termi
natfon to it.

pleases.,

day uptil the court s
their decision.

here on the 28th or 30th. As to colone]
Burt’s eounsel they may have that cun.
fidence in his Innocence, whicly dismis-
s¢s all apprehensions of his intention to
¢scape.  l'or my own part 1 freely con-
fess that my confidence i3 much less and
my fears infinitely greater. I rise there-
fore to Five notice, that unless this exa-

mination is finally gettled this day, unle.;
all the cridence and argcument be con.

cluded and the opinion of the court fin la
ly delivered, I shall move that he Ls
bound to appear here to-morrew, to an-
swer the charre of treascn.

Atter some desultory conversation he-
tween opposite counsels, Mr., tHay pro-
cceded: I know not, sirs, whether this
motion can be considered as resularly be-
fore the court. [ certainly intended it as
a mere notification of a motion, which I
intended to make under certain circum-
stances.  Is thereany possible HNPropri-

ety msuch a motion ? I consider Aaron
Burr as standing here as if he were for.
mally brought by a warrant hefore
honor ; as
utuation as he (id before you on a for-
mer examination.
ter b ving the evidence before you, tho*
without hearing the argument of coun-

sel, you bound him to bail
day.

your
standing precisely i the sam=

At thar tine, sir, af-

from day to

Mr. Wickham observed, that this was

& most extraordinary -motion ; it was
however, ingzenious ; as
clect the
tion for commitment.
that col. Burr is placed in the same sj-
tition, ©:s he was on a former examina-

it had the very
y had contemplated by the moe

It was stated,

All this time, however, Aa.
Ton Bur‘r is at hbeity, and he may depart
from this city at any moment that he

On the very first day that I
‘made this motion, heought to have b en

held tobailor in custody, and day after

hould have given

I expect.general Wilkin-
son here this day or to-morrcw ; as I have

reoeived a letter from the secretary  of
war stating that he would probably be
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th: charge of Treason. |
a! that the |l:rercnt mot|
the court ; It is preciiely

were brought be‘ore the
chambers—DBut if in

ticn were to continue for more than.

what would the judge decide ! Would he
the accufed go

ther atthe clofe of
to his appearance on the fnbfequent day ¢
fact, the court has already taken this v

On the former examination, the Chief
demrarded and tvok baijl : and furelv whae
projer then, is proper now. 1 :
the prelent recognizance is to be fo
in the cafe of the mifiemeanoe
Burr is to bLe brought
ought he not to forfeit omething mere
derable '—The Moion 1 e

to this imple quettion : if

the fame thiug as i
fame

fupported by prebable cau (e,
bind him to his appearance
ginal motien ? S
Mr. Botts obferved that the innnge pr
adv cated by tie pProfecution was, that the
mer examination did not at al preciude the pr
fent motien.  But ifthis be true, what wou

lume of evidence migh: j
No warrant has Le ' n ii"
sion of Col. Buer ; and of courfe
it.ind in the same predicament,
mer occasion —'["he
feerned to have profic

cf cld tires : when they wanted o
witch 1f f(he fwam,

-

to be acquitted ; And ¢
ment of decidiug w
crime, they infliQed vpon her
ment, which belonged 1o
same manner Col Burr
punifhment,
{crves

untatorable decifion.—Let us
were [ to fyggeit to th's cart
fon prefent has been guilt
Attornev for the U. S. h
court think itfelf juftified upon
bare word to bind over that
amination ? |
ready bound b

that crime,

Wwhile enquiring whether he de

v hus recognizance : This rec

Mmzance is {ufhcient to keeph:m here, unt.! tha

If he departs, tha

court may discharze him.
peualty is of coxrse eftrear
dir. Hay

18 2 discussion which »t the time
could not have expccted.
here charged wit!\ hizh tretson. The vilence
will take a considerable time to be unfilded %
even without the unnecessary interry
which we bave so ofien experienced.

ed.

[ certainl
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t 13 prefeélly immaterie
on s brought before

judge in hisowm
wdgein his owa

one diy,

at large ? or woald he not rg-
each cvening bind him oyer

=i

fact vefolves it&?fﬁ:
A. Burr be bro’t be-.
fore the court on the charge of Treifon and
will notsthe cogre
oa this difin® orl- 5

the confequence ! That cvery edition of the yoe

ulltity x new'enguiry
ved for the l]:re??&:
he did mo¢
as on the for~ :
couniel for the profecution - g -
ed by one of the fathion 1
try 4@
(he was of Courfe cone
demned to death ; if he wae drowted, {he wag -

hus in the very experie
hether fhe was guilty of g
the very punifhe
In tha. »
's to {ultain the fame ¢ :

it, a8 would only have refulted from the

{foppole acafey .
» that lome per=

y of a crime, asthe
asdois ; woudd the °
the Crt.'iit ﬁf tﬂ"

perfon for his exw
prefume not.  Col. Burr is ale

A few remarks only, sir§ Thie

Mr. Burr ;tands

ption_l,. ,

*Thae
charge s of immense importance : It involves -
o less than the Liberty and life of the accused = -

serve the faimess of criminal prosecy-
tions in every staje.

It this was a case to be decide!! by
principle alone, the court would certaine
Iy not recéive this paper. Butifthe point

13 settled by decisions they must b= cone
fermed to.

It has been sai.l to have been settled

fied his depofition, was known to have
been duly commiflioned. In fa& the o.
ther objeétions to that affidavit were (o
material, that they were thought to be

amply fufhicient. Lhis one efcaped our
notice.~—

The Clief Fuflice then sronounced

comparing the date of the certi cite
given by the muagif{lrate, with that 1V=
en by the governer cannot fuccesd.—
The anfwer given at bar to this argu-
ment s conclufive. The certificate
wants thofe circumf(tances which would
make it teflimonv, and without them

tian ; and that the court ought, therefore,

to hind him over (rom day to day as they
did then,

that time, colonel Burr was not bound at

. ks : g,
all, and it might have been Recessary to

have demanded some piedue for his per
sonal attendance. But now colenel Bur,

comes into court actually bound ; himsel;

But the analogy is false. "At

the opinion of the court, in the follow-
ing words :

On the part of the U. S. a paper .
purporting to be an affidavit has been
offcred 1n evidence, to the reading of
which two exceptions are tiken : -

1{t. That an afidavit ought not to be
admitted where the perfonal atien-
dance of the witnefs could have been
obtained ; ~

2dly. Thac this paper is not fo au-

" thenticated, as to entitle it{clf to
be conflidcred as an athdavit.

‘That a magiltratc may commit upon
slhdavits, has been decided in the Sy.
premec Court of the United States,
though not without hefitation. ‘The

refence of the witnefs to be examined
{y the committing jultice confronted
with the acculed, is certa:nly to be de-
fired ; and ought to be obtained, unilef;
eonliderable inconvenicice and diflicul-
-ty extlls 1 procuring his atrendance.

An ex-carte a*hidaver thaped, perhaps,

b}-‘thc nerfon pi;ciﬂn: the prefecution
wiil always be viewed with foms fufpi.
cion and atted upon with {ome cauti-
on, but the court thought it would be
. going too far to reject it altogether. If
‘3t was obuious that the attendance of
‘the witnels was cafy attainable, but
that he was intentionally kept out of
the way, the
wife decided.

+ But the particular cafe before the

eourt does not appear to be of this def-
H‘IIT

‘the ‘materiality of his teftimony was
kaown to the profecutors or to the ex-
cutive in time to have dire@ed his ac-
tendance. It is true that general in-
ftrallions, which would apply to any
individual, might have been fent, and
the attendance of this or any other ma-
tenial witnefs obtained under thofe in-

‘do this dught to exclude an aFidavit.
This exception, therefore, will- not
| *’f‘?l“-. v ;'_-‘lrf. .- W

» . The 2d is, that the paper is not fo

pcar, that there are two perfous o° the
fame name, or the court will not
{ume fuch to be the fa.
prefumes nothing.
be the fat, and the court cannot pre-
{ume that it is not. The arguameunt
proceeds upon the idea that an 1nftru-
ment is to be difproved by. him who ob-

je€ls to it, not that it is to be proved
by him who offers it.

qucition might be other- more repugnant to the eftablithed ufage
| of courts.

~How is it to be proved that there are
two persons of the name of Cenas in the
cription. The witnefs vefides at a great t‘i,""i“"? ;*fOr'zm’? “;l"i‘h ak“": ’ct‘:ge
: | - - Ol sevcral weeks, perhaps months, that
diltance ; and there is no cvidenée that this prosecution wa 4 to be carried on, the
cxecutive ought net to be required to pro-
ducc this witness, ougiit the
be required, with the notice of a' few
hours to prove that two persons of the
same name reside in N. Oreans ? |
1t has been repeatedly urged that a dif-
fercnce cxists between the strictness of
laws which would be applicable to a trial
flrul ons 3 but it would be rca_uiring , 10 chiefand that w ';_i"h-i_’ :;pplicablc fodby
| : nr : motion to commit for trial, -
200 mi.ch to fay, that the omiffion to Of the reality of this distinction, the’

possesses - the invaluable

no part of it can be regarded.

The fecond objelion is cqmlljv fatal,

The governor has certified that a man
of ths fame name with the perfon who
has adminiftered t'e oath 15 a magif-

trate, but not that the p:rifon who has
adminiftered it, is a magitrate.

[t is too obvious to be controverted,

that there mry be two or more perfons
ot the fame name, and, confequently
to produce that certainty which the cafe
readily admits of, the certificate of the
gavernor ought to hav: applied to the
individual who adminiftered the oath.
The propriety of this certainty and pre-
ciion in a certificate, which is to ay-
thenticate any aflidav:t to be introduced
1t a court of jufltice, is fo generaily
admitted, that [do not recolleét a fin-

gle inftance in which the principle has
been departed from. |

It has been faid, that itmight to ap-

pre-
The coure
It may or may not

Nothing can be

prisoner to

In the supreme eourt of the U. States by
admitting the afl
which an exception was taken, because
1" did not anpear that the magistrate had
taken the oaths prescribed by law, [t
was said, thatusby law he cau'd not act,
untitl he had taken the oaths, and he was
found acting, it must be presumad that
this pre-requisite was complied with
that 1s, that Lis acling as a mavistrate un-

der his commission was evidence that le
was authoris:d so to act.

strength tn the arqument : but the cases

do not appear to be precisely paral-
lel.

and that full faith is due to his acts, im-
plies, that he has qualified, if his qualifi-
calion is necessary to his being a com-

plete magistrate, whose acts are enti-
tled to [ull faith and credit.

cate that a Ihﬂgihtl‘alt has qugliﬂed to ac-
company his official acts,

and no particular testimonial of it could
be obtained.

ob;ections which exist,
same with that in Wilkinson's affdarvit.

overruled, it would have ended the ques-
tion.
now recollected, and does
have been noticed by the
hot recollected by the judge who sat on
thatoccasion to have been noticed A de-
fect, if it be one, which was not observed

cannot be cured by being passed over in
silence.

case and turned upon the point ; that no
form of the-commission was prescribed,

and consequently that it was not necessa-

ty, in a case in which his performance
of it need not appear on the facé of the

orivilege of be- exception, oyght to have taken it sooner

davit of Wilkinson, to

It will not be denicd that there is mueh

n

The certificate that he is a magistrate .

It isnot usual for a Particular certifi- th

The ¢ is no record of his qirakification

T'hese observations do not apply te the
Butitis said that the certificate is the
If this objcetion had Leen tak-n and
But it was not taken so far as is

not appeer to
court. It is

The case in Washington was a civil

tilise % not (o ha;_t qnduhmlldod this l_'ubjeﬁm\githt;leh ufual
sent cont clusive '0Sument. 4. Corre@nefs, when he declares. t 2 grant.
_ .E::of_ At lrf:;ll‘iyn :g‘:r:. thim;.i;:;::l That the persof intending to_take this ing of this motion would have the very fame

depositien which implicates any high
treéason perpetrated by him ? The pre-
sentapplication is contrary to every prin-
ciple of justice, but if the court thinks
that he oughtto he bound forthis Charge,

we shall submit with deference
<lision.

againit Col. Burr. But this is 2 novel and moft
ex'vaordina
- prolecution
caufe ? Why do they

cence ! If it be Tuficiently ftrong, the court wifl
no douht purfue the neceffary meafures,

Mr. M*'Rae. Gen'lemen seem to confider
the prefent reco
der a1y pofible circumitances, to detain Aaron
Barr here to an{wer to the charge of Treafon I
am of a very different opinion. I think with the
Attorney for the U. S. that nothing s more
probable than that certain ciicumflances may
indoce him toeffed his efcape
lame confidence which his counlel feem to en.
tertain, in the
tria.—On the former examination, he was

bound over ; but even then it was evidently for
a very fmall fum ; aud why ? Becaufe the Chief
Juftice himself obferved that as Col. Burr was
withdrawn ftom the circle of his friends, it

fumin which Col. Burr is new bound is & fmaller
one than the charge of high Treifon would

caafe he had not
voke such discuffon ;—Mpr. \V

cffel as granting the motion for

in the sum of 10,000 dollars, and his se-
curities in 10,000 doilars mors,
this sum s precisely double of that, which
was exacted from him on his former cx-

amtination, to secure iis attendance from
day to day.

And

Mr. Martin. The recognizance which

already bound colonel Burr compels hitn
to be 11 court ; why bind him up In a
greater sum ? Isthere any reason to suse

pect him guilty of treason? Has any
thing like an oath come from W

tha: colonel Burr was engaped in trea-
son?! There is not a single sentiment,

ot a single expression in Wilkinson’'s

to its de-

Mr. _Randolph, “The queftion is, whether
cre exifts probatle evidence of High Trea{im,

procecding. \Why dees not the
ow that there does exift fufficient

not produce their evi.

gnizance as amply fufficient un-

: nor havel the

pobility of his remaining for

- 2e highest punishmcent which'ean
: : d ; it feems to methat too great 19¢ : . |
ry 10 appear on the face of it, thatit was have warfante iz " 8Kuinst this misdemeanor is 3
directed to magistrates. ::l‘;ncn g Placed upon the prefeat recogniz ment and 'lﬁaeedo'fbsmﬁonﬁ* .
Thatit was the duty of t he clerk to dj- Mr. Win begged leave to makea few re. ‘these are not fix 8 law; but «
rect it (0 magistrates, and he should not marks on this {ubjed, thm: he hadnot fo fally - JEN :’l‘_“‘m‘};ﬁ':n‘;mt“‘rl “mﬁ “‘}.:‘ and the ¢
be presumed: to have neglected his du. prepared Mmfelf as he w have wifhed, Le- S Y

expeéied that it would pro.

ickham appears 2

‘commitment.

informed by the .ecretary of 3
ilkinson ¢xpect General Wilkinson between the

both for a mi
tainiy -be laid
court then positively decide, that ‘Col. Burp
may in the mean time effe
if Wilkinson does arrive |
does apprehend that we have sufficient evie
dence of th~ ¢rime of treason
tate to fly to save his |
ble for me to express.
they obviously
the case. I repeat that
ment of the criminal cole to the preseat day;
o instance hus ever occinred where the mi-
‘n'sters of the law have ever said
nalr ¢ You are charged with a
There is reasonto beljeve you gwilty. Bat we -
leave you at liberty to dispose of
yru please, till we decide npen
Whatever be the universal usage, et up apply -
-1t to this very case,
tlemen will excuse
suppose that all the {awsand
have ever b;ren established :
dated to their vwn convenience in h E.rtim-_‘-.,.; B
Bury, » thagy ;' -
them,

to any other man? Wh

/ from the present application, by seyi tlist b
is already bouad. by
is this?
crime, he must not be bound for

cause e has done one wrong, that therelre. -+ 14

bail for ane crime : But how
the one which is now

no more than animprisonment for s

zance for such an infetior crimo afford Al :
protection against another, ‘ g
conoerned !| Mr. Rotts stated

it is a su ject which has excited the dee

and an universal :tlention througl‘mnt'tiﬂ.'

country. {Itiz not possivly to be decided i
one, twe,
then, the doctrire of the cpposite counseltn ba
correct, an ' suppose, what is certainly t
that there can be n secrecy thrown over
evidence against him ; then, sir,
exhibited al. this evilleneoe
termuned that (here was

the

o’ that testimony, only march
tihe court to pronoance its decision.
not this be a ridiculous situation } Woula it
not be a tarce, sr?  And would it not
us to the scora of the United States ? ‘

Can ourprep-wition be deemed an unreastg.’
able one? Ve ask, merely, that Col. Burpe

shiould be kept here to answer the lecision of
the conrt

Would

§ed a grest ex

and 30th of this month. If he comes, the bills

betor - the grand jury.—Will the

¢t his escape }=But
imd if Aaron Bure

i will he hesie
ife 1 sir, it is disagreea

anse from

your case.”

and this very man, Gene
me, if I say, they seem o
precedents
must
t
ar case. Why more to Aaron

more ¢o Him, ‘than:

to those humble and delu beings, who hg‘*;, : :1.
becn the instruments an may be the g . v
of his ambition ?—Mr. Wickham excuses A

But what kind of an
Because a man has been guilty

another v bee

;

fine of 100 dollars. : Shall then a Feec

that thereo'w

_ . - is the'objed of this last motion 1To TMination; thatin the fatter case Col. Burr'y ?5
ing_confrodted with his_accuser, But ®0d not surprise the opposite party when ::r::ntit'zst u'riforl:lz; Treafon. But the o, brought before you by & warrant ; but thet he
< authenﬁcau‘ a'tobe introduccd 28 thé*" i PSR B & il 22 T £ M} was MIatﬂ to COl‘wﬂit- g i rely to Ii. hMt l'u"yltlhnﬁmbtfmthem (3
; » 28'to De introd r:mustbesomelhmit to this relaxa- ' But th ¢ diffen 5 that the jeR of this present'ntotion is merely to keep h why was this warrant issued 50 &
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