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The Chief Fustice enquired whether
the counsel for the prosecution intend-
ed to open the gase more fully.
. Mr. Hay had not intended to have
jpened it more fully. He. could not
-himself entertain a doubt that if -there
was sufficlent evidence produced to
_eommit: Aaron Burr, the court ‘had
completely the right to do it. Mr.
Botts himself had not presended to de-
- fiy .it; for his wholec argument had
tursed upon the question, not whether
the court had the rightybut whether it
‘was expedient for them nowto excrcise
§¢. It is certainly proper to do it, up-
- ou the evideace only. If thar be suf-
ficient, the court could surcly entertain
no dodubts on the subject.—Let the
gourt once admit as an exception to
this general power, that the grand jury
swas in sessgon, and they will establish
a'precedent that is fraught with the
- most dangerous conscquences. It is
easy to sce through the object of the
opposite counsel when thigy press this
principle.

&y, Wickham.
Sive been an accommodation te us, to
bavehad this motion put off until to-
morrow. We come into this discus-
gion completely off our guard, com-
pletely unprepared, aufl certainlv it

~ eould have been nothing but forgetful-
‘ness, which has prevented-the -opposite
¢ounsel from giving us timely notice of
the motion they intended to bring for-
ward. Thercwas an agreement made!
between us in the very hearing of the

.. aourt, that if any motion was to -be
brougnat forward on cither side, they
®aic 1o give umely notice to the appo-
51© party of the object of their propo-
si._.on. I am sorry that they have de-
1- -ied from this agreement in the pre-
scu: iostanceg but if I have not for-
g - en every principle of law, that I

- ¢ve learnt, or every principle of com-
mon justice, this motion cannot be sup-
perted :

Mr. Hay. The gentleman will per-
mit me to set him right.  lHe night
have relied upon my candor, that when
1 was about to lay my indictments be-
fore the grand jury, | would have giv-
¢u him timely notice of my intention.
They might then have moved for the
fnstructions to the jury, which they are
80 anXivus to obtain. This was the
enly understanding between us on the

subject ; and our agreement extended

- §o !Jm'th:f ; much less to the particular
case before the court: on the other

. haod there was a vclz‘ strong Trusson
‘against our making this communica-
tion. I tcel no hesitation, sir, in ns-
signing this reason; -and I hope that
$twill wound neither the feelings of the
prisoner, nor of his comnsel. 1 did
not intend .to have laid it before the

. @onrt; but [ now conceive myself call-
" ed upon to be thus explicit.—The fact
. - ag this, Mr. Wilkinsan 1s known to be
- a.material witness in this. prosecution.
"His" arrival in Virginia might be an.-
pounced in this city, before he reached

- it..-" Kk donot pretend to say wlhat effect
~_it.might produce upon. col. Burr's
& ﬁiﬁd?but gertainly col. B. would be
“able to cffect his escape, ‘merely upon

* payitg the recognisance of his present

: m,—,.,\lyonly object then. air, was to
keep his person safe, until we could
- "ave ‘investigated - the charge of trea-
. son3 and [ redlly did oot know; byt
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sftémpted to gvoid it. ~ But 1 did not!
promise to uake this communication to
the oppoaite tonsel, because it might
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¢, "doaltthia e had misapprehénded him.

¢ Bt whaj could he think of the motion

w4:rhmhad made? It was astrange Epis.
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‘brought against him.-'-m*genﬂemnn

-will not open his case ; and why ? be.

cauge when he has heard our ents

against his motion, he may come out
1ith the adverse arfuments against us.

If they do not chose to open their case,

we hape the court will grant us the

right to make a conclusive reply.

" Mr.Hay. Then, sir, wewill pro-

b1

-duce the evidence.

the

It wonl::l certainly -

AD- 100 Well not 1o

fication was |- jukye
lever, felt it). { commitingnt ?, it.jsta nourish ¢

| m: the cowt v

Here a desultory conversation ensu-
ed upon the order of proceeding.
"After some conversation the chicf

justice determined that col. Buur's

counscl should proceed with the argu-~
ment.

Mr. Wickham read from the act of | ject of t

Virgimia, page 108 of the revised code,
sect. 8, as bearing upon this case—He
observed that the present motion was
also unprecedented in a system of cri-
rainal jurisprudence which was up-
wards of 100 years old.  If the motion
be a proper one, there must be some
precedents in this country or in En-
gland—O3ut if there be none such, and
nitemen have not produeetl them,
1t is but fair to 1 fer that there are none
such. It is therefore obvious that the
present motion is contrary to the acts
of Virginia, as well as to the common
law. il

‘The attorney for the U. 8. has said
that he can take no final measures un-
til gen. Wilkinson is present.  His de-
position is greatly relied upon.
oir, I referto youas well as the S. court
of the U. S. where vou prestded, that
the facts contained in that deposition
(if facts they were) did not amount to
treason; but toa probable proot of the
misdemeanor only. As to gen. La-
ton’s, itis not rehed on. ke sole re-
hiance of the prosecution is upon ¥il-
kingon’s: of course, if Wilkinsonhim-
scl were present, he could prove no-
thing new. Butif gen. W. is so ma-
terial a witness, why are they rnot pre-
pared to go with him before the grand

jury !=—why 13 not gen. Witkinson

here? Ile i1s a militarv officer, bound
implicitly to cbey the head ol the go-
vernment.  In the wars of Europe a
general has been known to march the
same distance at the head of his army
in a shorter time than gen. Wilkinson
has had to pass from N. Orlears to
this place. He is bound to go when-
ever the government directs him : to
march to Mexico; to invade the Ilo-
ridas ; or to come to this city. Per-
haps there are otherreasons for his not

comirg. Butlet us not press this sub-
Jt‘.l‘.‘t-

VWhat, eir; 1s the tendency of this ap- -

plication? what is the motive? I have
no oubt that the gentlemen mean to
act correctly. I wish to sast no im.
putaticns. But the counsel and the
court will know that there are a set of
busy people (not I hope employed by
the governmect) who think to doright,
are iahoring to ruin the reputation of
my client. I do notchargethe govern.
ment with this attempt.  But the thing
1s already done. Attempts have been
made. The press from one end of the
contigent to the other has been énlist.
cd on thceir side ; to enlist prejudices
against col. Burr. Prejudices ? yes ;
they have influenced public opinion ;
but such rcpresentations, and by per-
sons not passiug between the prisoner
and his country, but by exparte evi-

dence and mutilated statements.e—

Ought not this court to bar the door as
far'as possible aguinst such misrepre-
scntations ! to shut every cffort to ex-

cite further prejudices, uatil the casc is

decided by a sworn jury, not by the
figating rumours of the dag

evidence of sworn wimgscs {~The
attorney for the U. S. offers to pro-
duce his testimony; no doubt the
mhost violent; no doubt the least im-
partial which he can select; testimony
which is perhaps to be met and over-
thrown by supeniox evidence.—Do
they, besides these things, wish that
the multitude around us should be pre-

that if.-cols. Bur had been previously | judiced by garbled evidentes? Do
apprized of my motion, he might have | precedents justify

the

y may say. No,sir. Colonel Burr
that trial to corthe before a jury.~—I do
not pretend to unders '

.

that ‘tieyZproduce the same mischiev-
ous efdfgl upon mirti:l'vui,%ﬁ_ollld gow
yermment hereafter wish to oppressany

from one end

individual ; to drag him
of the country tothe other
ry force ; to enlist the prejudices of the

Now, |
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! before he'is found
‘Mre Wart.

| lv themselves.

the pricen-r and his pyrsuers ; for
cvery man is prcsuroed to be innocent
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May it please your honors. The at-
torney-for the United States believing
"himself possessead of sufficient evidence
to justify the commitment of A. Burr
for High I'reason, has moved the court
to that effect. In making thisnotion
he has merely dane his duty ; it would
have been unpardonable in him to omit
it. Yet the counsel in the defence com-
plain of the motion and of the want of
natice. » As to the latter objection, it
must be Ealpablc that the nature and ob-
e motion rendered notice im-

propere The gendemen would have
had the attorney to announce to the
party concerned, that he was, at length,
in possession of sufficient evidence to
justify his commitment for High Trea.
son :—and that being apprechensive he
might not be disposed to stand this
charge, he intended, as soon as the ac-
cused camne into court next morning, to
move his commitment. ‘This would
really be carrying politeness beyond the
ordinary pitch : it would not have de-
served the name of candor, sir; it would
10 fact, have been an invitation to the
accused to make his escape. But as
gentlemen seem to doubt, with an air
at least of earnestgess, the propriety of
this motion at this time, and express
their regret that they have not had tinic
to examine its legality. the attorncv has
offered to wave the motion until tn-
morrow, to uive gentlemen the opper-
tunitv which they profess to desire ; but
no, sir ; they will not even hive what
they sav they want, when offered by the
attornev. Anot:er gentleman, after
having demanded why this motion was
made, and by that demand drawn from
the attorney an explanation of his mo-
tives, has buen pleased to speak of the
attorney’s statement of his apprehen.
sions as ‘*uan episode :” which * ul-
though good poctry,” had better have
been let ione, whert such serious mat-
ters of fact, were i1n discussion.” It
may bean episode, sir, if the gentleman
pleases ; heis at hiberty to consider the
whole trial as a picce of epic action,
and to look forward to the appropriate
catastrophe. But it does not appear to
me to be very fair sir, after having
drawn from the atterney an cxzplana-
tion ot his motives, to complain of that
explanation : if a wound has been i1n-
flicted by the explanation, the gentlc-
men who produtedit, should blame on-
But, sir, where 1s the
crime of considering Aaron Burr as
rubject to the ordinary operation cf the
human passions ! Towaurds any other
man, it seems, the attorney would have
been justifiable 1n using precautions a-

. gamst alarm and cswape; it is only 1n-

but by the

jerstand the motives | Or dictum can be foun
which.led to'those things-: itis enough | most distant

proper when @applicd to this man —
Really, sir, I recollect nothing in the
history of his depcortment which ren.
ders it so very incredible that Aaron
Burr would fly from a prosecution.—
I3t at all events, the atterney s bound
to act on general principies, and to take
carc that justite” be had against every
one accused, by whatever nzme he niay
be calied or by whatever previcus repu-
taticn he may be distingu:shed.
‘T'his motion, however, i1t seems, 1s
not legal at this time, because thereisa
Grand Jury in session. The amount
of the position is, that although it be
generally true, that the court possesses
the power to hcar and commit, yet if
there be a Grand Jury, this power of
the court is suspended ; and the com-
mitinent cannct be had unless, in con-
sequence. of a presentment ‘or bill of
indictment, found by that bedy. ‘The
general power of the court being ad-
mitted, those who rely on this excep-
tionshould support it by authority, and,
therefore, the loud call for precedents
which we have heard from the other
side, comes jimproperly from that
quarter. We ground -this motion on
the general power of the court to com-
"mit: 18t those who say thit this power
is destroyed by the presence of a Grand

Jury, shew one precedent ‘to counte-
. nance this original and extraordmary

is ready for a trial ; but he ‘wishes for.| moticn. I belieye, sir, I may safely

afirm, that not a single reported case

|
| bearing ‘toward such an
idea. Sir, ne such ¢ictum or case, ought
to exist ; it would be unreasonable and
destructive of thg purposes ‘of justtee.
For if the doctring:be-true at_all, thax

by a miilita- | the presence of i Grand ‘Jiwy. suspends

F 5 ‘ .

the power ta hegy il Commit by any

community.. against him ;-they. awill } other authority, 1t must: bg:iniformly

putsue the very same course which has | and universaliy - tyue’y itr 'evefy other

now béentaken.® =~ C <’ o -' ) daseas well'ag th '
Col. Burr is hiere ready for histxial. | which.¢an be prog

not sufficient’ to bring’ him' before

t . “hwml.?ﬂml
then -is' thig -partial” evi
exhibited
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judices against bitg,—YVill the
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. énough to Authorise a Grand Jury te
~find & true bill. What is to be done?
. The court disclaims any power to hear
and commit, because there is a Grand

ury :=~1he Grand Jury cannot find a
true bLill, because the evidence is not
sufficicntto warrant such a finding ; the
natural and unavoidable consequence
would be, that the man must be dis-
charged. And then, according to Mr.
Wickham's principle of ethics, that eve-
‘Ty.man is supposed to intend the natu-
ral conscquences of his own acts, the
gentlemen who advocate this doctrine
intend that Aaron Burr shall be dis-
charged without a trial.

I beg you, sir, to recollect what was
said by gentlemen the other day, when
vou were called upon to give anm addi-
tivnal charge to the Grand Jury: You
were told, that a Grand Jury should
require the same cvidence to find a true
bill, which a Petit Jury would require
to convict the prisoner :—Connect this
principle with the doctrine in question:
the sitting of the gfand jury suspends
all power to commit by any other bod -
—and the grand jury cannot find a hill,
unless on evidence, on which they
would convict as petty jury: conn-ct
these two principles and consider the
immaturity of evidence which always
exists at the period of arrest and coms-
mitment : and the sitting of the grand
Jury, instead of being a scason of ad-
monition and alarm, becomes a perfect
jubiiee to the guilty.

But it is said, that this motion is ¢ an
attempt to divest the constitutional or-
gran ot its just and proper nower s I
believe, sir, 1t was never b e heard,
that an appiication to commit for safe
keeping was an encroachment on the
power of the graad jury.  Would the
geutleman have us to address this mo-
tion to the grand jury ¢ [ hey mizht as
well propose that we should sub

L ]

nit the
bill of indictment to the courtan! de-
sire them to sav, whether it is a truc
bill or not.  This would in:lced be the
¢ shifting of powars’ of which the gen-
tleman complains.  As it i, sir, there
16 N0 manner of collision between the
power which we call upon the court to
cxercisc and the proper power of the
grand jury. The justices arfest and
commit for caf=-keeping ; them comcs
the functicn of the grand jury to decide
on the truth of the intictment exhibit-
edd against the prisoner. T he two oi-
fices are distinct in point of time and
totally different in their nature and vb-
jects. '

But it is said that ¢ there is great in.
convenience in submittine a great faw:
oficer to the neceesity of expressio g an
upi.'zit.n'ﬂn the crime on a motion Like
this ;’—* that the :udge, like the joror,
¢heuld come to the trizl viith hie mindd
pure and unbiatsed.”  :his argument
docs not apply ta the /L zality of the
power which we call upon th+ ccurt to
excrcise ¢ it goes micreily to the exne-
diency of excercisiug this power : and if
the argument be true, the court ought
never to cammit ; whether the grand
jury be sitting or t:at.—This, howcver,
sir, 1s a matter of legislation, not fer
judicial consideraticn. W hencver the
legislature shallflccidr, by the force of
this argument, ithat the court which
commits shall not sit on the trial in
chicf, a motion like this will become
improper ; at present, however, the le-
gislature has left this power wiith the
court ; and we chum its excrcise for
corsiderations of .the mecst serious im-
portance to truth and justice.

!
But, sir, we are told that this 1aves- ‘
tigation is calculated to keep alive the
pubiic prejudices—and we hear great |
complaints about these publicprejudices |
—tile country i3 represented as being |
filled with misrepresentations and ca- !
lumnies against Aaren Burr—tke pub-
lic indignation it is said 1is already suf- [

L3
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ficiently excited : This argument, also,
sir, has no application to our right to
make this'motion : it does not affect the
legality of our proced..re.—Byt if the
motion is likely to have this effect, we
cannot help it—no human institution is .
free from inconveniences—the course
we hold is a legal one—withcut 1t a ne. |
cessary one—we think ita duty, Itis |
no answer to us therr to say that it may
E'odticc incomveniencesto the prisorner.
ut let ug consider this mournful tale
of prejudices and the likelthood of their
being excited 'by this motian. Sir,. if

. with
| the vamors which afe floatin

sisting this-motion, he ought to hail
ph and cxultation. - What is
ose o, intfoduce ¢ Not

_Aaron Burr be ipnogent, instead of re-
is‘motion, he ought to hail it
g through

,tudéy~nor the speculations of newspa-
the evidence: of facts ;: we.
propostthat the-whole evidence excil-
mwpu ax well as accusative shall come

re:yoh—instead of exciting, this is
the true moge of ing prejudices
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ttues<hew much- of whatlene fecl is
E_ jidice ; how much of: it is justifed
y fact s- who ever before heard of su:h
mﬂa‘;:rrqhen“aion as that which is pro-
fessed on the other side ! Prejudice exa
cited by evidence ! Evidence, sir, is the
great corrector of prejudice.  Why
then doea Aaron Burr shrink from it 2
It is strange to me that a manwho come
plains eo much of being withgut cause
illegally seized and transported by a
military office~, shiould be afraidto cone
front this evideice. Evidence ean be
promo ive only of truth—I repeat. is
then, sir—why does he shrink—why
does he shrink from the evidence ? The
gent'cmen on the cther side can give
the answefl On our part we ara ready
to introduce that evidence.

Permit me picw. sir, to turn to the
act of assembly which has been read by
Mr. Wickham. Into what embarrasse
ment must the ingenious and vigorous
mind of that gentleman have scen drive
cn, before he would have taken refuge
under this act of assembly ¢ [t is bue
to read 18, -to'see that it has no manner
of application whatever to this mction s
that it apphies to the case of a person
alrecdy cc mmftt:.."—-dccl::ring that such
perscn shall be bail:d if not indicted at
the first term aiter his commitment ;e
and discharged if not indicted at the
sccond term.  [Revis:d Code by Plea.
sants and Pace. 103—Sec. X.} |

“* When any person committed fop
treason.”—Now, Sir, is Aaroa, Burr
com.uitted for treason? it not it is obe
vious that th+ clause has no manner of
application. to him.  Why, Sir, the
object of this motion is to commit
him. Gentdzmen must have been in
strange coafusion when thevrcsorted te
this law.

Mr. Wickham asks if general Wile
kinson be @ material witness, why heis
not here? ** Who is general Wilkin-
son,” savs that gentletnan? is he not
the 1nstrument of the government
bound t5 ablind cbedience "—[ aim
sorry {or this and many other deciame
ztcry remarks which have been unnege
cessurily and umproperly introduced—e
but the geotleman assures us that no
imputation is meant against the goe
vearnment—Oh no sir, cal. Burr, in-
decd, has bceen oppresscd—has been
persecuted—but far be it from the g na-
tleman to charge the gevernment wich
1—Col. Barr, indzed, has been haras-
scd by a military tvrant who is *‘the
instrument of the government, bound
to ablind obedience”—=but the gentles
man could not by any means be undere
stoud as 1atending to insinuate aughs
to the prejudice of the goverament—
The ge.itleman is understood, sir: his
object 1s correctly uaderstocd.  Ha
would direct the public miagd from A
Buir, avd p&int it to anotha 1 quarter.
11e would too, if he coull, shift the po~
pular displeasure which Le has spoken
of from A Burr to another quarter.
These remarks were not intended for
your cai, sir: they were intended for
the people who surrod us—they can
have no effect upon the mind of the
court—I am too well acquainted with
the dignity. the firmness, the illumina.
ticn of this b=nch to apprehend any
such eonscquence. But the gentles
-men would balance the account of po-
pular prejudices—thiey wenld convere
this judicial enquiry 'inté a political
question——they would make it a
question between Thomas Jeffersoa
and A. Burr.—~TVhes purpose is wel!l
understocd, sir, but jt shafl not be sce-
ved.”. I will not degrade the¢ admint-
stration of this country by enteringupe
on their defence. Besides, sir, this i
not our business—at present we have
an account to settle (not between A. |
Burr and 1 homas Jeferson—but) bea
tween A. Burr and the laws of his coun-
¢-y. Let usfinish his grial first.—Fhe
administration too vqiirbc tried before
their country—before the world—they
sir, I belicve, will never shrink eithér
{rom the evidence or the verdict—Let
s return to A. Burr'3—* Why is not °
general VWilkinson hiere!” Because,
sir, it was impossible in the nature of,
things for him to be here by this time, *
It was on the first of April, sir, that
you desided on the commitment of A.
Burr, {or the misdemeanor ;- until that
decision was . khown; the netessity” of -

a4 e Ny -

summoning witnesses could not be ase
certained ; gen. Wilkinson is the come
mander in chief of the American:
troops in 4 quarter where his presence

is rendered implortant by th'e,tgéie'e of
the nejghborhdol ; to summon fim da
the' mere possibility’'of, commitment, .
W_'qtlm' ?‘?‘Y‘?—"‘ﬁ:"!d,_ ﬁ'ﬂﬂﬁ]ﬂd of‘chmﬂ &
ory perhaps a' justione, 4

_ _ inst the ate ™
ministration. ~ ‘1'he’teréainty ‘that AL

Burr would be QJ " ﬁu;&" n his'trial, could -
not Have beed kifawn” 3t Washingron |

till the'Sth of 6thr of April. " "INow, sit, |
let the. gentlemen”on' thé “oihefYside *
make - sligHt ¢alcutdtions’ Oflentid '3y -
said 10! b2 15 ‘o, 1880 milés froni this *
lacé—Suppose the-Uv 5: snal ravil.
En‘g bya {¥équént change'of Hofsésand
riders, A HUASRGMIIE Py ahoild  © -
‘thﬁéi&?ir@é:xp%!ﬁ ' 1o
i et 7 il | "'\":;, u.j_- .




