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cafe,
- which relates to this cafe.
X -+ _{cdition law,

- caufe or procure to be written,

~and wilfully, 2ffit or aid ia wrir

N ~ writings, againft the government of the
', - United States; or either houfe of congrefs
[ . of the United States, or the prefident of
& the-United States, with intent to defame .
k<. *'" ~~the fald-goveroment, or either houfe of
7+ the faid congrefs, or the faid prefident, or
¥~ ' ', tobring them oreither of them into con- !

¢ - " ‘tempt or difrepute, or to excite againft .
| | of them, the
‘hatred of the good people of the United '
fedition within the |
United States, or to excite any unlawiul '
combinations therein, or oppofing or re—-

them, or either or any
States, or tu flir up
=/ + filing any law of the United States, or

any a€t of the prefident of the United
States, done in purfuance of any fuch

.+ the United States, their people or govern-

S be panithed by a fine not cxceeding two
thoufard dollars, and by imprifonment
"~ « Y. not exceeding two years.”’—Upoop this
- *- '+ ftatote James Thompfon Callender is now
s indicted, and the indi@ment charges, that

~ ‘malicioblly defigning and intending to
defame the prefident, he, James Thomplon
Callender, did publith the libel fet torth
therein, with intent to bring him into

§2. .~ contempt and difrepute, and to excite the
k>~ hatred;of the good people of“the United
>+ States towards him. It will be for you,
et -géntl:mcn of the jury, in this tafe to
~ determine whether the traverfer has or has

- ~mot. been the publither of this paper:e—
-~ 'This point being afcertained, it will be

T

NE

£t o . for.you to confider with what view and for
it o . .y what-purpofe, a paper like this has been
a0 L compoled and publifhed.
ge 1 i If you believe it to be a candid and
7+ fair.difcuffion of conflitutional fubje@s, of
B~ . real grievances or of political opinions and
el - Fri_chplcs geaerally, you will not confider
§: .7 1t to be a libel within the ftatute. If
&2~ yon belicve the fa@ls and allegations
2% . . averred m the paper are true, you will
¥ <, ~eonfider that the traverfer hath defended
Tvg himfelf sccording 1o the ftatute, but -if,
vi » < from internal evidence in the paper itfelf,
. +'2" 'yon do not think fo, you do not believe it
- 1o be & candid evidence and fair difcuffion
£~ -.of gonftitutional fubjeéts, réal grievances

17", .. or political opinions and principles, and

o I

A

- FEEarts, you mug find the traverler guilty.

*,{_*{t’ "Mt Nelon was about to:introduce e.
SR _

£xi+ e yidénce on the part of the United Suates,
¥ Y syhen - Mr. Hay oblerved, that he under-
2% % 4%, flood, that fome of the witnefles who were
5 T4 i7itQ. be ¢xamined to prove the guilt of the
351 aceufed,  were themfelves in the eftimation

x

- of the' law, cqoally guilty ; that they had

“{’ " printed, thodgh they had not written the
P, hﬂ,‘-iﬂ.qnﬁiou,; he would therefore beg

o,
Bt i rsleave.tomake it known to thofe who were
25w in f0 uny, degree iniplicated, that they were
AL L, POt botna to accufe themielves, and might
e 2o~ withhold if tl.ey thought proper, fuch part
u T Jrkt- Lo : SRV ant g ¥ »
i+ of . their evidence as had a tendency to cri-

g

ik gminate themfelves. The judge -replird,

A R

,ilf_w‘lhlt He was correQt o his atement—thar

A every. petfon ‘concerned in the publication

' }f‘#t"ﬁ-ﬁw}é@fd; by liw, from compulfion to_
eqiminate himfelf,~ bot he added, ‘I fop.

ofe. if, any. of them give his evidence,
v wghe government of the United: Scates is

5y pledged . not to inftitute o profecution a.

v B hlmeeaf:this be may be affured, .-
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+. . and a fair ftatement and reprefentation -

Lot -, that it does not contain the truth in all
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-Fhe prolcautor then proceeded to prove
the charges in theindi&ment, ftated to be,
“ - fcandalods and malicious libel, 1 fhall
not attempt, gentlemen of the jury, te
- exciteyour paffionsor inflame your feclings.
Bt ]ﬂllu endeavor to be cau:im:, and avoid
J s 5+ uttering what eught not to be faid, which |
> may in any hanner influence your judp. It
len| your caths ; for in that office
‘p';.t « which T bold, which isthat of the people
27 oF United America, it is more than a

< "' that ftate in which your pzflions thall be ;
i 7"+ to fuch feelings as you fhail poflefs, after
Co the charge contained in the in-
T, di@tment, the evidence in fupport of it,
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| gave him the book to read—sthat the next
+i day he faw Mr. Callender, who told him
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The firlt witness called wpon, _
Wm. Duval—he ;faid- that “he faw M.
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Henry ‘Banks have the hook called ¢ The-

Profpe@t Defore Us*’—that -‘My¢, Banks

that he muft pay him a dollar for the buok
given him by Mr, Banks—that he did

l then pay the dollar for it to Mr. Callender,
and that the book, he believes, contained-

i
l

.!,

———— i f— . -

fome of rhe charges in'the indi¢tment.

Mr. Banky was then calléd —he decla.
red, that fome time ago, he had Lecome
a {ubfcriber to the book entitled, ¢¢ The

- ' Profpet Before Us.” and paid the mio.

ney at the time of fubfcription—that he

leat the book to major Duval and fent 1o}

inform Mr. Callender that he might get
the money for it of wajor Duval, and
that he could get another copy tor himfelf,
another timg—=tiat he got from Mr. Cal.
lender the copy he delivered to major

" Duval—that he never heagd the traverfer

- g —— i g ——a

© " common duty, totake care not to ftep be. .
E a2, Yood that line which lcads to juftice. To

,

i

.7 “the cafe, I thall leave and cotruft the
| In the prefent ftate of the bufinefs,
7. -1t will be proper for me to call your at.
- tention to the ftatute or a@ of Cengrefs,

By Here he recad the fecond and third
B fetions of .the law commonly called the
The fecond fe€ion is in
thefe words ;—¢ That if any perfon fhall
write, print, utter or publith, or fhall
printed,

uttered or publithed ; or fhall knowingly

L]
[

t
L]

|

alt’; or to aid, encourage or abét any 1
hoftilc defigns of any forcign nation againtt |

£ ing,
printing, uttering or publithing any falfe,
fcandalous and malicious writing or

pay : but that he confidercd Mr.
pay-mafter--.that =t Mr. Dixon’s uffice,
Mr. Callender fo1d he wou'd
copies if ke read one throush, as he was
fure it would cenvert him---that a {imall
part of the macnufcript remuined in his
poffefiion, which he
court, and which he belizved (o "o
hand writing of Mr, Callender-..Zlinz

acknowledge that be was the author, but
that his opinion upon the fubje@® was
The judge tcld him that his
opinion was no evidence againft the tra-
verfer,

William Burton was next called-—He
{aid that he purchafed {uch a book from
Mr. Pleafants (who ts a book{viler as well
as a printer)—that he patd th= money to
M. Dleafants and Mr, Clllender was

- rrﬁ:fcnt.

Wiiliam A, Rind was nextcalled...His
tetimony fubftan:ially was, that a copy
of the bauk in queition, then in courr,
belonged 1o him..-That a confliderabie
time ago, Mr: Lyon apniied to them to
print the Nauonal NMagazine -.thas they
entered into contract for the purpsfle of
printing 22 faects of that, or an quivelent
In other work-.-that after a great part of
the Mugazine had been printed, it ftoppad,
either for the want cf paper er fome other
caufe... Thar Mr. L. then brought ¢ 'Tie
Prefpe@ befure Us”-..thut they printed
4 or § halt fheets of it--.that the proot
fheets 'vere fen: to Mr., Callender tor
correction, and returned correded in his
hand writing..-that Mr. Callender onee
correted a procf fheet 1o a large room at
the ofhce...that Mr, Cailender came once
to hurry the work, and faid he would
I.. as

gi'.': kim =20

produced, thea 1n

1
tile

aflked st he had ever feen Mr. Call==ler
write, hefaid he had--<that Mr. C_lien.
der once tooks the debztes in the hoofe

of afiembly for then.

l}w. or ol the powers in him vefted b)" 1 manufcrip; flizets were then “Omp'lft'd ard
the conftitution cf the Urited States: or ; found to corre{pond--.this occupied fome

to refift, oppofc or defeat any fuch law or time, and the judge tuok fome pains in

The book and

examining and cumparing them,

Mr. Meriwether Jones was nextcalled

. upon-- The f{ubftance of whofc evidence

|

;
¢

‘muent ; then fuch perfon, being thereof @ Was$, ol :
canviéted before any court of the United atter the prefentment was made, except a

States, having jurisdiion thereof, thall '@ few pafTages, and perhaps abour 33 pages,

hat he tad never read the book tiil

that not a2 woerd of it was vrinred at his
office, though ke fold fome ccrics for the
bernzfit of Mr, Caliender, that lie only
poilefled one copy (which he then he ved)
and which he declared ke found whe:e

Nicholfon, who is alfo a
evidence was, that, Mr. Callender had
called- at his houfe, to engage him to
publifh a part of the book.--that hé coold
not do it then...that he called on him the
next day, accompanied by Mr. Meriwe-
ther Jones, for wlhom he'was then engaged
to print-.-that Mr,
‘he might fofperd his work, which he was
then engaged in, to do Mr. Callender’s -
that he printed fcven pages of the book,
that Mr. Caliender paid him for it ; and
he underftood it was for his emolument.

was called.
greateft part of the book, (ahbgut 120
pages)-at the requefl of Mr. Lyon, and
that

theets.

{ubftance, that he did not know that Mr,
Callender was the author of the book,
but that he knew him to be the publifher
of ity juintly with himfelf-.and that
he probably (but he did not recolle@ cer-
tainly) had furnithed Mr. Rind with the
copy of the book...that’ Mr. Callender
corre@ted the fhects from the prefs--.hat
he never faw ‘Mr, Callender writing, but
foppofed from haying feen the manufcript,

v
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he kept a memorandum of the money he
received, that he might know how much
be owed him..-that he could not pofitively
{ay whcther Mr, Callender was thic author
of the book or not---that he had never
told him he was...though he had his
opinion and belief on the fubje&t-..that |
he Rad publifued propofals to print the |
book, and alterwards, that he had them |
for fale...but he did rot recolle@® whether
he publifhed that he had them for fale for
the benefit of Mr. Caliender, though the
falt was {o ;--.that the ftrongeft proof he
had of Mr, Cailender being
was a conver{ation he had with him,
refpelting that part of the book, whera
fpeaking of Wafthington and Adams it
ufes the term
{aid he alluded to fome who had received
_appoirtments from them, and not to
themfelves.

M. Callender gereraliy kent his papars.-.-
that whenever he fo!ld any of thie books,
Mr. Callender received the monev...that

i.*l T "‘I-"‘
» i

- b
B, .

was Mr. |

Ll

the author,

paltrozas---Mr. Callender

The rext witnefs called was Thomas
printer ;-.- His

Jones told him, that

Then Mr. John Dixon, alfo a pricter,
He faid that he printed the

ir. Callender corre€ted the proof.

Mr. James Lyon's evidence was in

I
# L .

TRAR

language, and then in Englith.
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writién l;y;-_hiﬁ’l,'. that he wrote'it, -

And then Mr, Samuel Pleafanis, another
pofed, that he
had fold copies of this book-.-he under.
{tood that the books were fent to him
from the book -binder, for Mr. Callender
---that he rec_ived both the money and
the fubfcription papers for him, and paid
bitm the money he received —that he fold

printer, was called—He de

perhaps an hundred copies,

The oral tcftimony of the United
finithed, the attorney tor the
United States was about to point to the
jury, the paflages in ¢ The Profpch&
tne
charges in the indictment, when Mr.
Hay-objetted to the introdution of that

States being

Belore

,Uﬁ,f__'-'_--corrcquqding with

book.

I conceive, faid Mr. Hay, that this
book cannot be adduced in evidence, in
fupport ot the -charges, ftated in the in.
Perhaps my ftating to *the
led me to
this conclufion, may fubje@ me to the
imputation which has nore than once
It has been the
pleafure ot the court to obferve, cthat the
detence had been conceived and continued
What lam about to fay will
not perhaps induce the court to changc
It is with great diffidence
I addrefs the court on a fubje@® which
[ have not had fufficiznt leifure to invelti.
gate. It unfortunately my conception of
this law be miftaken, I hope 1 fhail be
excufed, and that the reprimand will not
be fcvere, when it is recolleéted, that I
bave had not fufficient time for a full ex.
'I'ke pofition for

diftinent,
court, the reafons which have

failen froin the bench.

in error.

that opinicn.

amination of the caf-,

which I contend is, that the book enti-
tuicd, *¢ The Profoeét Before Us,”’ cun.
r:t be given inevidence in fup;ort of the
I Le title cf the book is not
It ftates,
that ‘¢ cn the firt dav of Februzry, one
thovfarnd eigiit Lundred, the traverfer did

\c, priot, utier and publith a falfr,
{candalous and malicious writing againit
the prefident of the United Stater, of the
tenor and effe@® following : ¢¢ The reign
of Mr. Adams, &c¢.”’—1n profecutions for
libels in the Englith courts, great ftriltnef,
1s obferved 5 the difderence of a fingle

indiéiment,
mentioned in the indi&ment.

Wi

letter between the woerds of the indi@.
meat and thofe 10 the written or priuted
paper adduced in evidence, is fatal ; an
wiien ‘C temsr and erfees’’ are inferted, all
the autiiorities cencur in declaricy, that
they tinpofe on the piofecutor the necelfity
of proving the very words in the indic-
ment.  ‘I'he firft charge in tie indictment
13 for a libellous writing of the {uilowirg
tenor @ ¢ The reign of Nr. Adams has
becn onz conti- ved reign of malipnant
puilione.”  ‘The bock which is introduced
i fuppore of this charge, begins differ-
ently, and coniuins an hundred other
Pages, and many pag=s befides, znd is
not named in the indi€tment. The pofi
‘tion for which'I thercfore mean to con.
tend is, that when libeiloas paflages are
extracted from a becok, which hasa name
by which it can be deferibed, it is the
duty’ of the profecutor to deferibe the
book by that name; for inflance, le
ouglt in tiis cale to have fated, thatthe
party accuied ha! pubiithed afalfe, foan.
daious ~20d mocious writing, entitied
“ The Profce€t Belore Us,"” containing

among otiier things, the padazes com-

There zre two
to {npnort thrs ucQrine,

Diained cf, ttrong rezfons
T he fieft ground
cn whitch I reft the validity of this ob—

fervatinor, 15, that the practice has been

the books frem which libellous paflaxces
were taken, had a name or title, and the
profecutor defcribed every of them, by
the name which the author had chofen to
give it.  Fiom thefe T will fele€ three
cafes, to fnewthat the defcription of the
libellous writling, by the title given it by
the author, has bYeen deemed eflentially
nceeflary, the firft of which was remark-
abie for the length of the title; the
fecond, where the paper containéd the
Iit:el, had a number as well as a title, and
both the number and the title were re-
citede [Here Mr. Hay fhewed from a
book concerning libels, that the title in
thofe two cafes, and the number in the

latter of them were recited ] andthe third, |

where "the "hibel . was publifhed in the
French language, in which cafe the title,
thouzh lengthy, was recited in that
__ In page
87 of the fame book, there is a hiftory

given of a profecution by information
againft the Chevalier Deon, for publifhing

a libel againft the eount de Guerchy, am.

baffador from France. The profecution

was commenced in the court of King's
Bench, ‘The information flates the title,

the name of the libel fully and literally,
2s 1t was pulithed in French, and then
{tates the tranflation in Englith ar full
length.
prove, what the praQiceis--.and it is an
oblervation of oncof the beit judges that

[ bring forward thefe cafes to

‘ever fat in the King's Bench, Lerd Hol,

that the form of plcading is evidence of
what the law is. |

If then it be the praflics torecitein

the indiClment the neme, to describs the
title of the book, 07 Lbel published ; if
.ths hins been the invariable pre€lisc ever

since the urhappy prosecution for libels
took ‘p'ace in ti.at country—I1 believe
thers is no doubt but the title of this booa
ought te have teen stated in the indicl-,
ment. I lLaveicarned to think with cit
fidence, but [ am fiemly persuaded, that

the stiorney for the United States can- |,

not give a single case from the English

tnvariably fo, I have taken the trockle of
examiuing 15 or 20 cafes, in all cf which,

e ® i ]
g -l'- ] B b-. W .
. '- _"_,‘--. i ;
- F » .-

and foms writing which was ({aid to be) | books of a cantrary,praflize 2 and with ‘one case,.it.appesrs ta be

| 1 | respe& to Drosecutivng’ in the United  int
States, I know not wbad.ihe praélice may
be in the few instances that may have
oc;urrcd-—-ll nppears too that substantie
al rcasons, founded con princinles of
sound law, and scund justice, can be ad-
A
princ ple on which J rely to explain this
pra€lice to be curref}, is, that it is an
universal rule of Jaw, that if a man’s
words, spoken or writ'en, be made the
fourdation of a charge u%ainst him, the

duced in support uf this p allice,

whole suould be taken tofether.

for an explanation.

l

Precision,

that he may plead the conviclion or ac

qui.talin bar vfa subsequent piv.ecution
[Here e ref:rred
t> Huwkins's Picas of the Crown, page
T'he celendant s
chargid with wiiting a.d pubiishing a
l.bel of the fuilowing tenor and effect ; and
it very fow passaces are seleéled from
the bo ks, which bear but a veiy little
prop.riion’to tae extent of the whole of
[ ask tow is the d:fendant to know
wiacther these few passages were token
rom “The Proispe&t B:fore U.,” or
from eomec newspaper, in which they
have been republished, by some persor,
faor whose condu€l he was not resporsi-
bie 7 Unless the charge be accurately

for the saine offence.

522, as au hority.]

e

stecifliedy it 18 impassible for him to de
i-nd hinwe.lf

nished) what was meant to be praved
sgainst him, and what was necessary

for Lim to prove ig his own vindication ¢
as this is not tl ¢ case, 2nd as he was not
beurnd to know wheiher the passoges
were tzken from the back or a newspa-
per, contzining extralls Jrom it, in the
sLbl'cation of which he hud no concern,

and for which he is under no re<«ponsibi-
lity, he oapht to be shelieied by law from
itirodaced against him.
reason has made a great impression on
my i7d, and yet retains its influence.
I conceivey tnat une writing apainst the
presicent, containing filty lLibellous pas
sages, if publisl.ed at the snme time, can
be but &ne acly, and if theie be but one
a€l, there can be but one protecution ;
if the pie:ent ind:€lme t bad mentioned
the title of the book, and the very passa-
res relied on, as parts of this book, and
the dec:sion of this jury and this court
which is about to be proncunced in this
casc, might be pleaded in bar to any sub-
senent indi€tment, for the sa.ne or any
olher pussages in the same book. Itis
no argument to tay, that there will be
o subsequent presecution ; in times
like these, it 1s impozsible to prediél what
may be atterupted, and if soch a prose-
cution were to teke place, I shouid not
be more surprized th:an I am at present.
If the title of the book had been inserted
in this indi€tment, and a .subsequent in.
diClment were to be brought forward, I
know that the deferdant would pleed in
bar, that lie bad been fermicrly convicted

or formerly ecquit.cd ; and the preduce

tion of the recuid alone, would prote@
hira ¢ butif the title of the book is por

to be recited, the record wi.l not be con-
clusive, and a second prosecution may

take piace : for the tecond indi@ment,

compared with the prescet record, will
contain no internal evidence, that the
traverser had been formerly tried for
tl:e same offence, ‘but he snust resort to
~ral testimony, to prove that this beth
had bezn given in evidence egainst him
at a former trinl 3 and he mught nct be
able to procure witnesses, whose testimo-

ny wou.d be sufficient to esteblish this
point.

These are the ressons which ic-
duce me to think, that this back rughs:

not to be admitted to go in evidence to
sunpport the charges in the indiCiment.
Thie principle has a considerzhle ope:a.
tion in questions of a private property.

In an aclion of a debt, i1 a bond or writ-

ing be the ground ol the aflion ; if there

be the most ryinute rariance tetween the

bond or writing stated in tl:e d=claraticn,

and that which is adduced in cvidence in

support of it, the party mus: sufferarone..
sutte  1f thys p-ecision and miinuie atten-
ytion 1o accurecy bz required in aclions

of property betweex man and mar, is it

net inbnitely ‘mure important that: the

same principles shouid govern incrimid' ] 4
mal.cases 2, I the argument be goed in:
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: It the
whole writing charged to be libellous, be
ttated in the indi€lment, it w;ll be in the
power cf thedefendant to rezort to other
passages of the s.me book to exp'ain it
—I1{ the defendant were ind:€ed for pub-
lishing ¢ T'he Prospefl Before Us,"” he
could resort to other paris of the book

I It was the duty of

| the attorney of the United States to have

dore 80 ; as he has omitted it, he ought

to be precluded from producing it n

evidence~I will now state the other

resson, in support of my obje€lion to the
admiscibility of thie Lock as evidences.

[t is founded on this principle, which

hath always prevailed, or was supposed

to prevail, in criminal law, that in all
critminal cases, the cffence should be
described, with all posuible accurucy and

In felony, it is necessary to

tnsert in the inaiét:nent the goods and

chatiels aliedged to be stolern, as we!] os
the name of the persun to who.n they
belong. ‘I'he reasens are furnished by
th~ books, why this precision is deemed
necessary 3 the firs?y that . the defendant
may k wow the charpe agsinst him, and
be alLle to defend bhimsclf ; the other,

In support of il.is indifl-
Iital, evideres as to either case might
be urought fooward.—If in the indifl-
ircut he hud been charged with publish-
g @ bunk, eatitled ¢ T'he Prospe @ Be.
fore Usy’’ he would have known with ap
aviclate certainty and demonstration (by
the copy witn wiich he had bLeen fur-

1 eviderce, which is attempted to be
Tle szecond

4 fuppofition, thit if a fubfe
‘tion_were t¢ be inftitated for,

4
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_ ase,.i.ap a8 irrasistible end
omnipotent in-tiie other;

Here judge Chase rcquésted Mr. Hay , '

to point out these patts of t! & suthcrit.eq
referred to, on which he renied (o eatab-
lish his do@rine. e
Mr. Hay.—If the court will have s Jit-
tle patience I will find the places. .
Judge Chase.—~I will have a great
deghl & C e o B Rie
 Mr. Hay.—The authorities I rely. on
arc, Hawkins’s plea of the crowa, page
and Salkeld’s reports, page 660.
—In this latt book it 1s adjudged, that
' :hfcn }n indi€tment ufes the wards
ccananm temorem ef effelum,'’ it bind
the profecutorto—a fl;t{;al recital : lmt;_
any the lealt variance between the cinrgc
in the indi€tment and evidedce offered to
{upport it, is fatal. 'The cafe 1 here re-
fer to was an inforination for a libel :
¢ In which libel were contained divers
libellous matters fesundam tenarews et of-
Sfe¢tum, and in fetting forth a fentence of
.the libel, it was recited with thé word
‘“nor,” 1aftead of the word ¢spot,
but the fenfe was not altered thereby ;
the defendant pleaded not gutity, and
this appeating upon evidence, a {pecial
verdi¢t was found, and the court held,
that the word zewor, imports a true copy,
‘and that the variance was fatal ; for,
not,”” and ‘¢ nor,” aje different ;
agifferent grammar, and different in {enfe ;
and Powy’s Juftice held as to the point
where literal omigions. &c. would be
fatal ; that where a letter omitted or
changed, makes another word, i1t is a
fatal variance ; otherwife, where ¢he
word continues the {ameé ; and in the

principal eaf-, no man would (wear this te
be a literal copy.”

It appears from well eftablithed aytha.
rities, that the words * in manner and

form following,’* do not bind tlhe profe.
cutor to recite cxactly, but the word
“2enor,’’ both fo Rri@ a technical mean.
1ng, that it binds him to a literal copy,

‘Thefe principles certzinly aprly to the
cafe before the court, The quS:y”-tcnor

and effet following,”” are flated, and the
evidence 1s variant,

Here julge Chafe interrupted Mr. Hay,
and fpoke to this effe€t : You are certainly
miftaken in your flatement of the law, as
applied to the cafe now before the court,
In the cales you mention, there is really a
variance between the indi@mentand the
evidence. Your obje@ion is, that there is
a variance between the thing charged in
the indi¢tment and the writing offered in
evidence.— But this cafe is very diff-rent ;
there is no varnance: To afcertain this

point, I will ftate the indi@ment, and
compare it with the law on which the

profccution is founded., The indiciment
charges, that the traverfer, ** malicioufly

intending to defame the prefident of the

United States, and to bring him into
contempt and difrepate, and to excite the

e - T A T TEELT

hatred of the good people of the United
States againft him, did wickedly and
malicioufly write, print, vtter and publih
a fal{e, fcandalous and malicious writing,
againft the prefident of the United States,
of the tenor and effe& following, that is
to fay : ¢¢ The reign of Mr. Adams has
hitherto been one continued tempeft, &ec,’’.
Now what is the law ? The att of cone
grefs provides among other things that,
‘“ if any perfon fhall write, print, utter
or publifh, or fhall caufe or procure to
be written, printed, uttered or publithed,
any falfe, fcandalous and malicious writ-
Ing or writings, agzinft the governmeént
or cither houfe of the congrefs, or the
prefident of the United States, with
intent to defame the faid ovérnment, oc
either houfe of congrcfsg, or the faid
prefident, or to bring them, or either or
any of th_cm, 1nto contempt or dilrepute,
or to excite againft them, the katred of

the good pcople of the United Srates,
&c.”” ‘The indi@tment chargc: the de-

fendant .with publithing a faife, feanda.
lous and malicious writing againft the
prefident, and the law provides aga=.it
the publication of falfe, fcandalous and
malicious writings againft the prefident.
—The offences ftated in the indi@ment
correfpond with thofe exprefled in the
law ; the queftion then is, whether the
name of the book in which fuch falfe,
{candalous and malicioay writings “afe

- publifhed, muft be recited in an indid,

ment againft an offender ? It brings it to
this point—Is it neceflary that the title
of the publication fhould be- examined,
before it can be afcertained that it comes
within the law. AZmy falfe, feandalous
and malicious writing publifhed. with
infent to defamé, is provided againit by
law, whatever may be its title or name,
or whethqr it have any name or not, 8 |
know that cafes can be produced, whege
the title of the libel is recited in the ju-
diCtment. 1 remember one cafe where a
man was indi€ted for publithing 4- 1ibel
called *¢ The Nuw in ber fmock 3" bot it
was not neccflary to mention the title.of
the libel in that cafe, nor iithﬂ'cti,lillfip
any.  Why is it neceflary ‘that every
charge againft a defendant thould be ex-
lieit ? It is that he may, clearly compre.
end 'it, and be prepared to make. his
defence ¢ It “id not 'hcccffiry 'for .‘ttin
purpofe to recite the name ot the Jibe).
The charge-againt the traverfer i)
explicit, and he well’ onderRards ,and s,
prepared.to ;I;gfcqu_t 3 butitis npcenfore
on' his counfel, that.they urge thisargas
ment o his fayor. - You argue further, on
;. that if a fubfeqoent prafecu.

the ficie
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