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DATE 

June 3Q_ B i l l of Complaint for Dec la ra to ry Judgment and In junc t i ve R e l i e f and 

E x h i b i t s A,B, and C fd . 

•30- JSupas issri and with cop ies of fail] of Complaint and -^xhioits d e l i v e r e d 

to the sheriff to be served. 

Sh. Ret.: Summoned Marvin Mandel, Gov. by service on Jonnie Gately 7/1/71* 

and Summoned John G. Hancock, Francis G. Garner, Gol. Thomas S. Smith by 

service on Warren Rich 7/1/71* 

July 12 Consent Order fd. 

23 Answer of Respondents for Declaratory Judgment and Injunctive Relief 

fd. 

:C/TRfAL O N 

Sept. Motion for Leave ToAppear as Amici Curiae fd. 

14 

14 

Answer To Motion for Leave to Appear As Amici Curiae fd. 

Request for Hearing fd. 

JA Memorandum in Support of Plaintiff's Answer To Motion for Leave to 

Appear as Amici Curiae fd. 

14 Motion To Strike fd. 

14 Request for Hearing fd. 

14 Memorandum in Sugport of Motion To S t r i k e fd, 

Oct, Notice of Deposition by Defendants fd. 

3 

B 

Order To Issue Summons for witnesses fd. Summons issued. Sh. Ret.; 

Served Richard G. Crouse 10/13/71. Non Est to Marvin Mandel 10/13/71, 

Letter to Judge Evans fd. 

12 Supplemental Motion for Leave to Appear as Amici Curiae fd. 

12 

12 

Answer To Supplemental Motion for Leave TQ Appear as Amici Curiae fd. 

Motion for Le jve To File Amended Bill for Declaratory Judgment and 

Injunctive Relief fd. 

13 
P r e - T r i a l Br i e f o f ^ m i c i ^ u r i a e T fd . 
Hearing on Mer i t s he ld in Open Court before Judge Matthew S. Evans. 

Court denied P l a i n t i f f ' s motion t o s t r i k e . Motion t o i n t e r v e n e g r a n t e d . 

Court s igned o r d e r in f i l e g r a n t i n g motion for leave t o f i l e amended 

U J „ „ . m _ EXHIBITS IN VAULT 
b i l l for d e c l a r a t o r y judgment. Testimony t a k e n . Case con t inued . 

13 Order of COUrt Grainting Motion for Leave to Appeal as Amici Curiae fd. 

13 Order of Court Granting Leave to file an Amended Bill for Declaratory ' 

and Injunctive Relief fd. 

13 Amended Bill for Declaratory Judgment and Injunctive Relief fd. 

(Amended Bill of Complaint Exhibits filed with Original Bill of Complaint 
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DATE 

Oct, 

1971 

14 Hearing on Merits continued in Open Court before Judge Matthew S, 

Evans. Testimony taken. Counsel to submit briefs. Final arguments 

to be heard on December 6, 1971 . 

Nov. Brief of Plaintiff, Potomac Sand and Gravel Company fd, 

29 Brief of The State of Maryland fd. 

Dec, 8 Hearing on Final Arguments held in Open ^ourt before Judge Evans, 

Counsel heard. Court takes under advisement. 

17 Stipulation fd. 

Jan. 

Feb. 

Mar. 

19 72J 

Stipulation fd. 

Order fd, 

25 Opinion fd. EXH.'BiTG ':\ ,'....iLt 

Order of Court fd. "ORDERED AND iECREED That Chapter 792 of the Laws of 

Maryland, 19 71, is constitutional and hence is in full force and 

effect. Plaintiff shall bear the costs of this proceeding." 

Order for lilppeal by Potomac Sand and Gravel Company fd. 

10 Order of Court fd£Two certified checks received b y the Clerk.Ck Ho, 

6027 for $300.00.0k.No6028 for $10,000.00.) 

-14- Chocks "Noa. 60?7 ariri h02ft returned to Potomac Sand and upavel Co, 

April 

Aug. 

nnd Check No.—6030 made payaole to *-*arjorie S.—Holt in the amount of 

$10.300.00 received in substitution thereof and rieposi r.̂ri in 

Harjorie S. Ho-tfr,Special Account, 

Testimony taken in Open Court before Hon. Matthew S. Evans fd. 

Original Proceedings transmitted to the Maryland Court of Appeals 

8 Mandate from the Court of Appeals of friar;/land fd. Decree affirmed,the 

appellant to pay costs. Per Curiam filed. 

ord«»r n-F Court for Payment of Funds Deposited with the C6urt fd. 

Check No. 3061 made payable to the State of Maryland Department of 

Natural Resources in the amount of $300.00 and Check No. 3062 made 

payable to State of Maryland, Board of Public Works in the amount of 

$10,000.00 issued per Order of Court dated September 5, 1972. 

T H F P A M I rrr\ B A I -m wr-* 



UcNALLY ROSS 
OERK 

VtWUn I n u i ii ir i M M I M I I « 

paST0HTCEBUX7I 
ANNAPOLIS. MARYLAND 21404 

raSsHON£ <3B1) 2ZM337 

To: Vic tor Laws 
D a t e : 1/26/93 
Case No. 20,430 EQ 
Re: Exh ib i t s 

To whom i t may concern: 

^ " " ^ V 0 R u i £ 1 2 1 ? s e c t i o n f ( 2 ) o f t h e d r y l a n d Rules of Procedure, 
tne exhibi ts introduced into evidence or marked for ident i f ica t ion during 
the t r i a l of the above mentioned case wi l l be disposed of unless a request 
in writ ing to withdraw such exhibi ts is received within (30) th i r ty days 
from the date of this not ice . 

Thank you for your prompt a t t en t ion to th i s matter 

MARY^NALLY, ROSSO CLERK 

Urn 



IcNALLY ROSE rvat urnws236K77 
ANNAPOLIS. MARYLAND 21404 

THS=HONE <3SI) 222*1397 

To: James Doyle 
Date: 1/26/93 
Case No. 20,430 EQ 
Re: Exh ib i t s 

To whom i t may concern: 

from the date of th i s n o t i c e . eceived within (30) th ir ty days 

Thank you for your prompt a t t e n t i o n to t h i s matter 

Jfi^Q/ 

MARY JJCNALLY ROSE, CLER^ 

b&rwbifcs 
JEPUTY 



teNALLY ROSE 
OSK 

l i W I r " ' " " " ^ ***" riH1gf~ 

POST UH-Kssanc n 
ANNAPOLIS. MARYLAND 21404 
THS3HONE: (301) 222.1337 

To: Henry Lord 
Date: 1/26/93 
Case No. 20430 EQ 
Re: Exhibits 

To whom it may concern: 

SjrB"*?i.t0 Rule 121? s e c t i o n f (2) of the Maryland Rules of Procedure, 
tne exhibits introduced into evidence or marked for identification during 
tne trial of the above mentioned case will be disposed of unless a request 
in writing to withdraw such exhibits is received within (30) thirty davs 
from the date of this notice. ' 

Thank you for your prompt attention to this matter 

DEPUTY 



w m i n • • •» 

IcNALLY ROSE 
HUlil UHTCE2UX77 

ANNAPOLIS. MARYLAND 22404 
T&e3HONB isat) 222-1337 

To: Francis Burch 
Date: 1/26/93 
Case No. 20,430 
Re: Exhibits 

To whom it may concern: 

Pursuant to Rule 1217 section f (2) of the Maryland Rules of Procedure, 
the exhibits introduced into evidence or marked for identification during 
the trial of the above mentioned case will be disposed of unless a request 
in writing to withdraw such exhibits is received within (30) thirty days 
from the date of this notice. 

Thank you for your prompt attention to this matter 

EPUTY 



Supreme Court of tfje WLnittb £>tatz$ 

FILED 
No. 72-527 DEC n 1972 

JanxesH.Norris Jr..Clerk 
Court oi iippaals 

of Mcu'Viaid 

Potomac Sand and Grave1 Company, 

Petitioner, 

v. 

Governor of Maryland, e t a l . 

ON PETITION FOR WRIT OF CERTIORARI to the Court of Appeals 

of the S ta te of Maryland. 

ON CONSIDERATION of the petition for a writ of certiorari herein to the 

Court of Appeals of the S ta te of Maryland, 

IT IS ORDERED by this Court that the said petition be, and the same is 

hereby, denied. 

December 4, 1972 

A true rcny Uldl^l TCDAK, JR. 

Z\2j/Vi/.2 Suprscs Cocrt o^tfte United S'&es 

0 BC^&v^USW-^SP?^*:-' 
Deputy 



, 

T 
- \ 

^ 

^ 

\ 
. 

V 

. - • > 



POTOMAC SAND AND GRAVEL COMPANY 

Petitioner 

v. 

GOVERNOR OF MARYLAND, 
et al 

Respondents 

IN THE 

CIRCUIT COURT 

FOR 

ANNE ARUNDEL COUNTY 

Equity No. 20430 

ORDER 

There having been deposited with the Clerk of this Court 

by Potomac Sand and Gravel Company the amount of $300.00 

guaranteeing payment by Potomac Sand and Gravel Company of 

costs of an appeal to the Court of Appeals of Maryland from a 

Decree of this Court dated March 3, 1972. 

And there further having been deposited with the Clerk of 

this Court by Potomac Sand and Gravel Company the amount of 

$10,000.00 to be paid to the State of Maryland in the event 

that the Decree of this Court dated March 3, 1972 is affirmed 

on appeal and, 

It having been stipulated between counsel for the parties 

that the Decree of this Court dated March 3, 1972 has been 

affirmed by the Court of Appeals of Maryland and that costs 

to the State of Maryland in said appeal exceed $300.00, 

It is this ^ day of Jiwpli|L/ 1972, Ordered that the 

Clerk of this Court pay to the State of Maryland, Department, 

of Natural Resources the sum of $300.00 and, 

1972 SEP ~5 PR 12= 25 



It is further Ordered that the Clerk of this Court pay 

to the State of Maryland, Board of Public Works, the said 

sum of $10,000.00. 
That the release of $10,000.00 by the Court would in no way 

act as a release or waiver of any further monies the State may 
seek to acquire as a result of the dredging. 

Approved: 

SHERBOW, SHEA & DOYLE 

AttOTsafeys f o r Potomac Sand and 
G r a v e l Company 

Ui ajLSt^-~7t 

r r e n K. Ri< Warren K. Rich 
Assistant Attorney General 

Check No. 3061 made payable to to State of Md. Dept. of 
Natural Resources in amount of $300.00 and Check No. 3062 made 

? a X a £ ^ ™ S e l f e s ? * M d*» B o a r d o f PublifeWeF^diftiffount o f 

' k i n i i f i i j _ f l i t "^ , , ^ ' - T*f r ' ' V 4 , i l A ^ ^ ^ ^ W - W K ^ ^ B ^ " - - ^ ™ ^ ™ ™ - ™ ^ $10,000.00 * * « P « J 

_ J L _ day of„&siifcfimher_--~--., 19 72.., f o r 

Pep t. ̂ ofm N atural Re sou rc.es an.d.̂ aard.„..o f Public Works. 
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Mo 20,430 Equi ty vs. } 

Potomac Sand & Gravel 
Marvin ^ a n d e l , Gov, , e t a l 

Maryland Court of Appeals FEE S 20.00 

-FEE 9 

DATE- Apr i l 5 , 1972 

E-16219 3/21/72 .N.T.A. <c • .JCJM^ REC. NO.. 
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Court of Appeals of Maryland 

No....35.LAdv..) SEPTEMBER TERM, 19....7.?.. 

Pp.tiQ^c...Sand...and. .Graye.l..,Q.omp.anx 

VS. 

.Gff.Y§rnor..e£..Mary2sM...et..a.lA 

DISPOSITION OF APPEAL IN COURT OF APPEALS: 

Decree affirmed, the appellant to pay the costs. 

TRANSCRIPT 

RETURNED TO ....„Cixcuit...CQur.t..f.Qr..^nne..ArjandeL..Gaun.ty 

Ajmaj>olis__ Date §/Z/.Z?. 

BY ...MESS*^^^ 

_ MEMMMOMMJl,,.QMM... 

REMARKS: 



MANDATE 
Court of Appeals of Maryland 

No.35(Adv.) , September Term, 19 72 

Potomac Sand and Gravel 
Company-

Governor of Maryland 
et al. 

STATEMENT OF COSTS: 

In Circuit Court: 

Record 
Stenographer's Costs 

$ 15-00 
1,182.50 

Appeal from the Circuit Court for 
Anne Arundel County. 
Filed: April 5, 1972. 
April 6, 1972: Motion to advance case 
for argument filed. 

April 6, 1972: Motion granted. 
April 20, 1972: Petition for leave to 
appear as amicus curiae filed by 
Maryland Conservation Council et al. 
April 21, 1972: Petition granted. 
June 29, 1972: Order of Court filed 
restraining appellees from enforcing 
Ch. 792 until further order of this 
Court. 
July 6, 1972: Decree affirmed, the 
appellant to pay the costs. Per Curiam 
filed. 
July 17* 1972: Motion to stay issuance 
of mandate, etc. filed. 
July 25* 1972: Answer to above motion 
filed. 
July 26, 1972: Motion denied. 

In Court of Appeals: 

Filing Record on Appeal $ 20.00 
Printing Brief for Appellant 227.32 
Reply Brief 
Portion of Record Extract — Appellant 1,907.94 
Appearance Fee — Appellant 10.00 

Printing Brief for Appellee 383.00 
Portion of Record Extract — Appellee 1*907.93 
Appearance Fee — Appellee 10.00 

STATE OF MARYLAND, ss: 

I do hereby certify that the foregoing is truly taken from the records and proceedings of the said 
Court of Appeals. 

In testimony whereof, I have hereunto set my hand as Clerk and affixed 
the seal of the Court of Appeals, this seventh 
day of August A. D. 1912. 

I flerk °f the Court of Appeals oflMaryland. 
x ,s 

Costs shown on this Mandate-are %b&,settled between counsel and NOT THROUGH THIS OFFICE 
I 1 Lflum U » « "M«l̂  mmmmm^^ 

ilZ.ftUG ~8 RH St 10 



No, 35 (Adv.) 

September Terra, 1972 

POTOMAC SAID AND GRiWEL COMPANY 

v. 

GOYEEHOR OF MARYLAND et al, 

*Kammond, C.J, 
Barnes 
McWilliams 
Smith 
Proctor, Kenneth C, 

(specially assigned' 

J J . 

PER CURIAM 

p \] 

WlRUC-8 MS'-10 

Fi led : July 6S 1972 

^Hatffiuond, 0 , 1 . , pa r t i c ipa ted in the 
hearing of the case and in the con 
ference in regard to i t s decision; 

-J'iB but did nor; take part i: 
adoption of the opinion since he 
had retired from the Court T>rioi: 
to the filing of the opinion-



PER CURIAM: 

On June 30* 1971* Potomac Sand and Gravel 

Company (Potomac Company) filed a bill for declaratory 

judgment in the Circuit Court for Anne Arundel County in 

which it requested that the Laws of Maryland (1971)* 

Chapter 792; Code of Public Local Laws of Charles County 

(1969 Ed.), Article 9, section 337A (Chapter 792) be 

declared to be unconstitutional. 

The decree, from which this appeal was 

taken, was signed by Judge Evans on March 3* 1972, and 

implemented an opinion filed several days earlier. 

We adopt the excellent, careful and 

comprehensive opinion of the trial judge, which follows: 
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"The Maryland Legislature on 28 May 1971 enacted Chapter '• 

792 as a public local law of Maryland limited to the geo­

graphical boundaries of Charles County. Chapter 792 took ef­

fect 1 July 1971 and reads: 

11 (a) It shall be unlawful to dredge for sand, 
gravel or other aggregates or minerals, in any 
of the tidal waters or marshlands of Charles 
County, providing that this section shall not 
conflict with any necessary channel dredging op­
eration for the purposes of navigation. 

(b) Any person violating the provisions of 
this section shall, upon conviction thereof, be 
punished by a fine of not less than five hundred 
dollars ($500.00) nor more than twenty-five hun­
dred dollars ($2,500.00), providing further that 
each day such offense continues shall be a sepa­
rate violation of this Section and subject to 
penalties thereof." 

Potomac Company is engaged in the business of dredging 

sand and gravel found in Maryland and Virginia. The sand and 

gravel is removed from deposits found in land owned by the 

plaintiff and from the beds of tidal waters surrounding that 

land. It is floated on barges to the District of Columbia 

where it is sold for use primarily in the construction in­

dustry. 

Potomac Company is the owner of three parcels of land, 

the uses of which are at issue in the case at bar. All three 

parcels are located in Charles County, Maryland, and all three 

are adjoined to or surrounded by State wetlands. State wet­

lands are the lands under the navigable waters of the State 
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below the mean high tide, which are affected by the regular 

rise and fall of the tide. Code, Article 66G, sec. 719 (a) 

(1970 Replacement Volume), also known as the Wetlands Act of 

1970. All three parcels are within the proscription of 

Chapter 792. 

1. The Mattawoman tract is an area of about 1015 acres 

on Mattawoman Creek. Dredging is proposed for 300 of these 

1015 acres. Of the 300 acres, 70% are below mean high tide, 

or in other words are State wetlands. Code, Article 66C, 

sec. 719 (a); Bd. of Pub. Works v. Larmar Corp., 262 Md„ 24, 

277 A.2d 427 (1971). The depth of the dredge sites at Matta­

woman Creek is presently between two and twelve feet. Potomac 

Company proposed to dredge to an overall depth of fifty feet. 

Mattawoman Creek is one of ten main spawning streams sup­

porting anadromous fish in the drainage system of the Potomac 

River. It is one of the finest freshwater marshes in the 

Upper Potomac Estuary, and is the only area along the Maryland 

shores where the rare native lotus (water lily) and [zizania 

aquatlea] (wild rice) are to be found. Its acguatic plants act 

as a rinsing agent by absorbing and using in their biological 

process pollutants, suspended dirt particles, and other inor­

ganic materials that, in excessive amounts, cause conditions-

of acquatic overfertilization. The vegetation is an important 

source of dissolved oxygen, food, and protection necessary for 
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anadromous fish which utilize the marshes for resting and 

spawning each spring. 

Mattawoman Creek is a spawning area for yellow perch, 

white perch, striped bass and herring; in addition, sunfish, 

pike, shad, and catfish can be found there. It is also a 

habitat for the bald eagle, black duck, mallard duck, deer, 

rabbit, mink, otter, beaver, and has one of the larger wood 

duck roosts. 

Potomac Company paid a total of $1126 property taxes in 

1970 for its interests in the Mattawoman Creek property. It 

is estimated that there are 10 million tons of sand and gravel 

in Mattawoman Creek which Potomac Company seeks to dredge. 

2. Craney Island, the total size of which alters due to 

the ebb and flow of the Potomac River, is located entirely 

within the Potomac River. While Potomac Company's deed re­

cites Craney Island to be thirty acres (aerial photographs in­

dicate a few trees protruding from the center of the • Potomac 

River), Potomac Company acknowledges in its memorandum that 

actually no more than one acre of Craney Island is usually 

above water. Potomac Company paid taxes in 1970 on .26 acre -

a total of $48.53 property taxes for its interests in the 

Craney Island parcel. The dredge site claimed by Potomac Com­

pany is 1400 acres. Of these 1400 acres, 700 acres are pro­

posed to be actually dredged. All 700 proposed acres are be­

low mean high tide, or in other words are State wetlands. 



Code, Article 66C, sec. 719 (a); Bd. of Pub. Works v. Larmar 

Corp. supra. 

The Craney Island area is the habitat of diving ducks 

which dive beneath the water's surface to retrieve food. 

Perch, shad, herring and bass fish are also found in the 

area of Craney Island. 

3. The Greenway Flats tract consists of two strips of 

land bordering on the Potomac River, one of which is ninety 

feet wide and the other five feet wide. Together they are 

1.8 miles long. The proposed dredge site is 1000 acres, all 

of which are below mean high tide, again constituting State 

wetlands as defined in Code, Article 66C, sec. 719 (a)? 

Bd. of Pub. Works v. Larmar Corp. supra . Potomac Company 

paid $177.00 property tax in 1970 for its interest in this 

land. It has dredged approximately 7.7 million tons of sand 

and gravel out of this site, leaving it 90% dredged. The 

area has been dredged from a depth of 10 feet to a depth of 

50 feet below mean low water, a depth which Potomac Com­

pany intends, if so permitted, to dredge all three areas. 

The Greenway Flats tract is the only site presently being 

dredged by Potomac Company, and this is being done pursuant 

to a temporary order of this court. 

It is significant that, in Potomac Company's deed of the 

Greenway Flats tract it is referred to as "Greenway Fishing 
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Shore" and "Greenway Fishery". 

MARYLAND LAW RE: RIPARIAN RIGHTS AND 
RIGHTS TO SAND AND GRAVEL 

Prior to 1862 the rights of owners of riparian land in 

Maryland regarding the dredging, taking and carrying away of 

sand and gravel from the beds of navigable v/aters were pri­

marily controlled by the common law. The common law provided 

that navigable waters were vested in the public: 

"Rivers or streams within the ebb and flow of 
tide, to high water mark, belong to the public, 
and in that sense are navigable waters; all the 
land below high water mark, being as much a 
part of the 'jus publicum1, as the stream itself. 
The owners of adjacent ground had no exclusive 
right to such lands, nor could any exclusive 
right to their use be acquired, otherwise than 
by an express grant from the State." Day v. Day, 
22 Md. 530, 537 (1865)." 

In 1862, the Maryland Legislature enacted Laws of Mary­

land (1862), Chapter 129, vesting riparian owners in Maryland 

"with rights and privileges not recognized by the common law", 

in particular the right to all accretions to riparian land by 

recession of water by natural causes or otherwise. Day v. Day, 

S'apras page 537; Laws of Maryland (1862), Chapter 129. 

Between 1862 and 1888, the common law's absolute prohibi­

tion on the taking of sand and gravel had deteriorated to the 

point that the Legislature of 1888 re-asserted its authority 

over the State"s wetlands. It did so by enacting Laws of 

Maryland (1888), Chapter. 362. Not at all dissimilar to 
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Chapter 792, the validity of which is at issue in the case at 

bar, but broader in scope, Chapter 362 was a blanket prohibi­

tion against anyone from digging, dredging, taking and carry­

ing away any sand, gravel or other material from the bed of 

the Potomac River, from its mouth to the uppermost boundary 

line of Prince Geox-ge' s County. Chapter 362, as does Chapter 

792, provided criminal sanctions for violations, except that 

unlike Chapter 792 which imposes a fine only, Chapter 362 im­

posed a fine, confiscation of dredge, boat or vessel used in 

dredging, and imposed imprisonment of up to six months. 

In 1900 the Legislature again slackened its absolute pro­

hibition on the taking and carrying away of sand and gravel 

from the Potomac River by enacting Laws of Maryland (1900), 

Chapter 577. Chapter 577 excepted riparian owners on the Poto­

mac River from Chapter 362's prohibition and permitted them to 

1 
Section 1. Be it enacted by the General Assembly of 

Maryland, That it shall not be lawful for any person.to dig, 
dredge, take and carry away any sand, gravel or other ma­
terial from the bed of the Potomac river, from its mouth to 
the uppermost boundary line of Prince George's county, under 
a penalty of a fine not exceeding three hundred dollars, and 
confiscation of the boat, vessel, dredge and implements used 
in digging, dredging and carrying away such sand, gravel or 
other material, and imprisonment in the county jail for a 
period not exceeding six months, in the discretion of the 
court; one-half of said fine and one-half of the proceeds of 
the sale of such confiscated boat, vessel, dredge and imple­
ments to be paid by the sheriff to the informer, and the 
other half to the commissioners of the public schools for the 
county. 

Sec. 2. And be it enacted. That this act shall take 
effect from the date of its passage. 
Approved April 4, 1888. 
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take and carry away sand and gravel from the river bed subject 

only to non-interference with navigation, oystering and fish-

2 
ing. This exception was extended in 1906, along with the 

1888 prohibition, to apply to all navigable waters in the State 

3 
of Maryland. The prohibition of 1888 and its exception and 

2 
244. It shall not be lawful for any person to dig, 

dredge, take and carry away any sand, gravel or other material 
from the bed of the Potomac River, from its mouth to the upper­
most boundary line of Prince George's County, under a penalty 
of a fine not exceeding three hundred dollars, and confiscation 
of the boat, vessel, dredge and implements used in digging, 
dredging and carrying away such sand, gravel or other material, 
and imprisonment in the county jail for a period not exceeding 
six months, in the discretion of the Court; one-half of said 
fine and one-half of the proceeds of the sale of such confis­
cated boat, vessel, dredge and implements to be paid by the 
Sheriff to the informer, and the other half to the Commission­
ers of Public Schools for the county; provided, however, that 
it shall be lawful for any riparian owner of lands bordering 
on said Potomac River, or for any person or corporation with 
whom such owner shall have a contract in writing for the pur­
pose, or for the agents, servants or employees of such person 
or corporation to dig, dredge, take and carry away sand, 
gravel or other material from the bed of said river opposite 
said lands from high water mark on the shore bordering on said 
lands to the outer line of the channel nearest said shore, 
subject to the laws of the United States relating to naviga­
tion. And provided, further, that none of the provisions of 
this section shall be deemed to interfere in any manner with 
the provisions of any law of the State of Maryland relating 
to the taking and catching of fish and oysters. 

"Sec. 2. And be it enacted, That this Act shall take 
effect from the date of its passage. 
Approved April 7, 1900." 

3 
Chapter 426, Laws of Maryland 1906. 



extension were codified in 1957 by Laws of Maryland (1957), 

Chapter 498, as Article 27, sec. 485. 

In 1970 the Legislature repealed Article 27, sec. 485, 

and replaced it with Laws of Maryland (1970), Chapter 241, 

Code, Article 66C, sec. 718 et seq. (Wetlands Act of 1970). 
of the Wetlands Act of 1970 

Under Section 7214 it is unlawful for a riparian owner, 

without a license issued by the Board of Public Works, to 

dredge, take and carry away sand, gravel or other material 

from the bed of any of the navigable rivers, creeks or 

branches in Maryland. Bd. of Pub. Works v. Larmar Corp., 

supra a, Pa9"e 53-

Most recently, the Legislature enacted Chapter 792. 

Chapter 792, as hereinbefore recited, is more restrictive 

than the permit procedure of the Wetlands Act of 1970, but 

less prohibitive in geographical scope than Chapter 362, 

Laws of Maryland 1888. 

Potomac Company has filed application for the appro-. 

priate permits for dredging at the three named sites in 

compliance with the Wetlands Act of 1970. Hearings were 

held in December 1970 and April 1971. Decision is with­

held, pending this litigation. 

The basic conflict here is whether the legislature by 

enacting Public local Lav/, Chapter 792, may absolutely pro­

hibit anyone, i.u i:ving Potomac Company, from dredging, 
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taking and carrying away sand and gravel from the tidal waters 

or marshlands of Charles County. 

ISSUES 

The issues considered are: (1) whether Chapter 792 is 

unconstitutional as a taking of private property for a public 

use without just compensation, (2) whether Chapter 792 is a 

violation of equal protection by an arbitrary classification, 

(3) whether Chapter 792 is a violation of [the Constitution of 

Maryland,] Article III, sec. 33, [it being alleged that it is a] 

special law for which a general law, the Wetlands Act of 1970, 

is already enactedj and,(4) whether Chapter 792, as a penal 

statute, is unconstitutional as too vague and indefinite. 

(1) 

Chapter 792. is a legitimate exercise of the police power 

by the Legislature to regulate and restrain a particular use, 

that would be inconsistent with or injurious to the rights of 

the public, of property within the control of the State. 

Such regulation and restraint is not an unconstitutional taking 

of private property for public use without just compensation, 

as prohibited by the Fourteenth Amendment of the United States 

Constitution and Article 2 3 of the Declaration of Rights of the 

Constitution of Maryland. 

An early Massachusetts case, Commonwealth v. Tewksbury, 

11 Met.55 (1846) responds on point. In Tewksbury, the Legisla-



ture enacted a statute similar to Chapter 792: 

"Any person who shall take, carry away or re­
move, by land or by water, any stones, gravel or 
sand, from any of the beaches in the town of 
Chelsea,- excepting, '& C. ' shall, for each 
offense, forfeit a sum not exceeding twenty dol­
lars, to be recovered, by complaint or indict­
ment, in any court of competent jurisdiction." 

This statute, as does Chapter 792, asserts an absolute prohibi­

tion on the taking, carrying away or removing of sand and 

gravel. Both are limited to single areas, Chelsea and Charles 

County respectively, and both apply penal monetary sanctions 

for violations. In addition, the facts in Tewksbury and the 

case at bar are similar in that in both cases the statutes 

challenged were mere revisions of former statutes on the same 
4 

subject. 

The riparian owners in Tewksbury (p.55) raised two issues 

expressly decided upon by the Court. They asserted that as 

riparian owners in fee, the statute was not meant to apply to 

them. Secondly, the defendants alleged " . . . if the statute 

did so prohibit the owner, for any purpose of public benefit, 

from taking gravel from his own land, it was a taking of the 

land for the public use. . ." without compensation, in viola­

tion of the Massachusetts Declaration of Rights and that inas­

much as the statute did not make provision for compensation, 

it was unconstitutional and void. 

The Court decried both arguments, holding that the statute 

4 
See Note 1 and comments referred to. 
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applied to "any person" in the absence of any ground to imply 

an exception, and that the statute was not a taking, but a 

just and legitimate exercise of the police power of the Legis­

lature. Briefly, the Court found that whether or not the means 

adopted by the Legislature were proper or even constitutional, 

or within the powers of the Legislature, the unambiguous intent 

of the Legislature was to apply the statute to everyone. 

In the case at bar, the language of Chapter 792 (b) is 

clear that its prohibition applies to "any person" violating its 

provisions. 

The Court in Tewksbury (pp. 57-58) responded to defendant's 

contention that the statute was not a taking of property for 

public use: 

"All property is acquired and held under the tacit 
condition that it shall not be so used as to injure 
the equal rights of others, or to destroy or greatly 
impair the public rights and interests of the commu­
nity; under the maxim of the common law, sic utere 
tuo ut alienum non laedas. When the injury is plain 
and palpable, it may be a nuisance at the common law, 
to be restrained and punished by indictment. As 
where one bordering on a navigable river should cut 
away the embankment on his own land, and divert the 
water course so as to render it too shallow for navi­
gation. But there are many cases where the things 
done in particular places, or under a particular 
state of facts, would be injurious, when, under a 
change of circumstances, the same would be quite 
harmless. As the use of a warehouse for the storage 
of gunpowder, in a populous neighborhood, or for the 
storage of noxious merchandise, or the use of build­
ings for the carrying on of noxious trades, dangerous 
to the safety, health or comfort of the community. 
Whereas, in other situations, there would be no pub­
lic occasion to restrain, any use which the owner 



might think fit to make of his property. In such 
cases, we think, it is competent for the legisla­
ture to interpose, and by positive enactment to 
prohibit a use of property which would be injuri­
ous to the public, under particular circumstances, 
leaving 'the use of similar property unlimited, 
where the obvious considerations of public good do 
not require the restraint. This is undoubtedly a 
high power, and is to be exercised with the strict­
est circumspection, and with the most sacred regard 
to the right of private property, and only in cases 
amounting to an obvious public exigency. Still, we 
think, the power exists, and has long been exercis­
ed in cases more or less analogous." . 

A change of circumstances as hypothicated in Tewksbury 

prompted the Maryland Legislature to enact Chapter 792. 

Dredging which has been prohibited and permitted at various 

times and to differing degrees in Maryland is now prohibited 

by Chapter 792 in a manner which the Legislature deemed neces­

sary to protect the public welfare. This court does not ques­

tion the Legislature's wisdom. Cohen v. BredehoeJ't, 2 90 F. 

Supp. 1001, 1005 (1968) and cases cited therein. 

Since Tewksbury was decided in 1846, the [courts have]-

xxx refined the limits of the police power and. fashioned ap­

propriate tests. In Cohen v. Bredehoeft, supra- the Court 

said, at page 1005: 

"An exercise by the State of its police power is 
presumed to be valid when it is challenged under 
the due process clause. Bibb v. Navajo Freight 
Lines, 359 U.S. 520, 529, 79 S.Ct. 962, 3 L.Ed.2d 
1003 (1959). A party attacking an ordinance on 
this basis has the burden of establishing its in­
validity beyond reasonable doubt. Standard Oil Co. 
v. Citv of Gadsden, 26 3 F.Supp. 502 (196 7)." 

In due process questions in which there is an alleged 
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taking without compensation, the first consideration is whether 

the statute is a taking by eminent domain requiring compensa­

tion, or a regulation of use under the State police powers. 

Chapter 792 is a regulation of use under the State police 

powers. In Goldblatt v. Town of Hempstead, 369 U.S. 590, 82 

S.Ct. 987, 8 L.Ed.2d 130 (1962), the Supreme Court analyzed a 

fact pattern similar to that of the case at bar, except that it 

entailed pit excavation and dredging rather than dredging of -

State wetlands. In Goldblatt, the Court held that eminent do­

main was inapplicable. Citing Mugler v. Kansas, 12 3 U.S. 62 3, 

668-669, 8 S.Ct. 273, 31 L.Ed. 205 (1887), the Court said that 

a prohibition simply upon the use of a property for purposes 

that are declared by valid legislation to be injurious to health, 

morals or safety of the community, cannot be deemed a taking or 

an appropriation of property for public benefit. The Court 

went on to say that the owner could continue to use his property 

lawfully and that, the owner could sell his property. • . The Court-

admitted that there were possible situations where regulation 

is so severe that it constitutes a taking, but that the burden 

is on the challenger of the statute, and the burden had not been 

met. 

Potomac Company cites State v. Johnson, 265 A.2d 711 (Me.a 

1970), as a case in which, under the Maine Wetlands Act, the 

Court held that denial to a dredging company of a permit to fill 

marshlands was nn vjii.constituti.onal taking of private property 

vjii.constituti.onal
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without compensation. Potomac Company reasons that if denial 

of a permit is a taking, then absolute prohibition certainly 

is a taking. 

State v. Johnson is inapplicable. The Court limited its 

holding to the "facts peculiar to the case". The case at bar 

is not concerned with a legislative sanction of dredging in 

Charles County with an administrative permit procedure. Rather, 

the case at bar is a legislative prohibition. Chapter 792 was 

enacted less than a year after the Wetlands Act of 1970, and 

was intended to be more restrictive than the Wetlands Act of 

1970. Finally, State v. Johnson is not the law in Maryland. 

Bd. of Pub. Works v. Larmar Corp., supra, pages 54-55. 

Looking to the language of Chapter 792, it is a prohibi­

tion limited to dredging sand, gravel or other aggregates or 

minerals. This is a limitation upon a use of a property, not 

a taking. Chapter 792 is a valid exercise of the police powers. 

It is within the purview of the police powers for the State to 

preserve its exhaustible natural resources. 

In Zabel v. Tabb, 430 F.2d 199, 203-204 (1970), a case in­

volving the right of the Army Corps of Engineers to deny a per­

mit to fill tidelands in Boca Ciega Bay in St. Petersburg-Tampa, 

Florida, the U. S. Court of Appeals, Fifth Circuit, discussed 

the importance of the environment and the effects of dredging: 

"In this time of awakening to the reality that 
we cannot continue to despoil our environment and 
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yet exist, the nation knows, if the Courts do not, 
that the destruction of fish and wildlife in our 
estuarine waters does have a substantial, and in 
some areas a devastating, effect on interstate com­
merce. Landholders do not contend otherwise. Nor 
is it challenged that dredge and fill projects are 
activities which may tend to destroy the ecologi­
cal balance and thereby affect commerce substan­
tially."5 

Zn U. S. v. Moretti, Inc., 331 F. Supp. 151, 156-158, 

(D.C., Fla. 1971), the Court explains the importance of wet­

lands to the sustenance of wildlife, fish and local vegetation. 

It then discusses the devastating effects upon them by the 

dredging of those wetlands. The opinion recites Justice Holmes 

in State of New Jersey v. State of New York, 283 U.S. 336, 342, 

51 S.Ct. 478, 75 L.Ed. 1104, 1106 (1931): "A river is more than 

an amenity, it is a treasure." 

The U. S. District Court, sitting in Maryland in Corsa v. 

Tawes, 149 F. Supp. 771, 774 (1957), a case prior to the recent 

increase of public recognition of the degradation of our environ­

ment, has said: .. 

"It is said that natural factors, beyond the 
control of man, such as weather, currents, and 
salinity, predominantly determine the abundance 
of fish, and it is the plaintiffs1 insistence 
that the amount of menhaden withdrawn by fishing, 
regardless of the means employed, is infinitesi­
mal in relation to the present menhaden popula­
tion. Though there doubtless are differences of 
opinion among experts as to this and as to the 
need for an effectiveness of specific conserva­
tion measures, we cannot close our eyes to the 

While this is a commerce clause argument, the Court's recog­
nition of the importance of environmental protection is impelling. 



manifold illustrations of experience, where man's 
over-exploitation has sharply diminished or even 
extinguished the supply of natural resources, wild 
game, and fish." (Emphasis added.) 

A few paragraphs later the Court went on to hold: "That a 

natural resource is subject to injury by causes beyond man's 

control is not a sufficient reason for us to require the State 

to refrain from such measures as may reasonably be taken to pre­

vent unnecessary depredations by man." 

The current trend is for courts to consider the preserva­

tion of natural resources as a valid exercise of the police 

powers. To determine the validity of a statute as an exercise 

of the police powers, the Supreme Court, in Goldblatt supra4 

page 134, citing Lawton v. Steele, 152 U.S. 133, 14 S. Ct. 499, 

38 L.Ed. 385, 388 (1894) set forth a three pronged rule; (l) 

that the interests of the public generally, as distinguished 

from those of a particular class, require such interference: 

(2) that the means are reasonably necessary for the accomplish­

ment of the purpose; and,(3) that the means are not unduly 

oppressive upon individuals. 

Chapter 792 is not in violation of the Lawton rule. [It] 

does not benefit a particular class; rather, it benefits all 

citizens of Maryland. The means utilized are reasonably neces-

Corsa dealt with the prohibition of the use of purse nets . 
to catch menhaden fish. It is strikingly similar inasmuch as 
Potomac Company argues that its dredging sites are infinitesimal 
in relation to the rest of the Potomac River. 



18 

sary in light of the potential harm as testified to at trial 

by experts for both parties. 

It has already been noted that the sites in question sup­

port such species of fish as herring, American shad, hickory 

shad, striped bass, white perch and el perch, among others. 

These fish are sources for commercial fishing and sport fish­

ing throughout Maryland. The testimony is undisputed that 

dredging would irreparably destroy the immediate marsh habitat, 

converting it into a deep-water habitat. Consequently, those 

anadromous fish which spawn in shallow waters and which in­

stinctively return each year to the same spawning areas would 

be deprived of such spawning areas with a concomitant loss of 

the benefits of their reproductive process. 

There was testimony that rare native vegetation at Matta-

woman Creek would be destroyed by these particular dredging 

operations. Dredging increases the water's turbidity. Tur­

bidity is the suspension of dirt particles in the water. A 

high turbidity reduces the amount- of sunlight which reaches 

acquatic plants, which, through photosynthesis, produce oxygen 

for fish. The plants themselves are a. food source for fish 

which would be reduced both due to the failure of plants to. 

reproduce and by the smothering of plants by dirt particles. 

Testimony also showed that Mattawoman Creek supports a 

declining but still substantial wildlife which would be 
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frightened, away by dredging noises as well as driven away by 

a loss of an accessible food supply. At Craney Island the 

diving ducks would be unable to readily retrieve their food 

fifty feet below the surface. 

Potomac Company argues that the permit procedure [of the 

Wetlands Act of 1970] is a less drastic protective step which 

would fully protect the State's interests, and that Chapter 

792 deprives it of a procedural hearing. The Legislature has 

declared, by Chapter 792, that the State's interests are best 

protected by a total prohibition of dredging of the State wet­

lands of Charles County. This court will not pass upon the 

Legislature's wisdom. A & H Transp., Inc. v. Baltimore, 249 

•Md. 518, 528, 240 A.2d 601, 606 (1968) and cases cited therein; 

Cohen v. Bredehoeft . supra „ 

Potomac Company argues that Chapter 792 is unduly oppres­

sive in that the loss it will sustain - the right to conduct a 

lawful business and the right as owners in fee to use its non-

tidal lands and marsh freely, subject only to reasonable re­

strictions - is too great a loss in relation to the public 

benefits protected by [that Act.] 

This argument is without merit. Chapter 792 only restricts 

dredging in tidal waters or marshlands of Charles County, sub­

ject to necessary channel dredging for navigation. Tidal waters 

and marshlands are statutorily defined as State wetlands. By 



virtue of the Wetlands Act of 1970 and Bd. of Pub Works v. 

Larmar Corp., supra, page 56, riparian owners are now in the 

same position as they were at common law, except that they may 

resort to the permit provisions of the Wetlands Act of 1970. 

Under the common lav;, the riparian owner could not himself, nor 

could he grant a right to another to take sand and gravel from 

the waterfront or shore of his land below high water mark. 

Potomac Co. v. Smoot, 108 Md. 54, 63-64, 69 A. 507, 510 (1908); 

Day v. Day s supra .a page 337. In other words, Chapter 792 pro­

hibits what the common law prohibited: dredging, taking and 

carrying away sand, gravel or other aggregates or minerals from 

State wetlands. 

Testimony and evidence demonstrate that all the proposed 

dredge sites except 30% within Mattawornan Creek are State wet­

lands. It is the lav/ in Maryland that unused riparian rights 

are not- entitled to constitutional protections so long as they 

remain unexercised prior to the Legislature's revocation. 

Bd. of Pub. Works v. Larmar Corp.s supra, page 50. Thus the 

State may regulate State wetlands which it is charged to pro­

tect, Kerpelman v. Bd. of Public Works, 261 Md. 436, 445, 276 

A.2d 56, 61 (1971); and the loss to Potomac Company is the 30%-

of potential sand and gravel at Mattawornan Creek. [Even if 

there is such a loss (and there was evidence that access to 
«§& 4&. ^. 

such area could be gained from the land side), it]as not of 

such magnitude as to justify a finding that Chapter 792 is an 



invalid exercise of the State police power. 

(2) 

Potomac Company argues that Chapter 792 is a denial of 

equal.protection in that it prohibits dredging of sand and 

gravel from wetlands but does not prohibit the taking of sand 

and gravel from inland pit excavations in Charles County, and 

also in that it prohibits dredging sand and gravel in Charles 

County but not in neighboring counties. 

Chapter 792 is not violative of the Equal Protection 

Clause of the Fourteenth Amendment. In Allied_Arnerican Com­

pany v. Comm'r. 219 Md. 607, 623, 150 A.2d 421, 431 (1959), 

the Court of Appeals, adopting the test established by the 

Supreme Court in Lindsley v. Natural Carbonic Gas Co.,220 U.S. 

61, 78, 79, 55 L.Ed. 369, 377 (1911), 'said: 

"Except where discrimination on the basis of 
race or nationality is shown, few police power 
regulations have been found unconstitutional 

• on the ground of denial of equal protection, 
which may be what prompted the Supreme Court to 
call the equal protection clause the 'usual last * 
resort of constitutional argument.'" (citing 
Buck v. Bell, 274 U.S. 200, 208, 71 L.Ed. 1000). 

Rephrasing the Supreme Court in Lindsley, the Court then 

declaredJ 

"The constitutional need for equal protection 
does not shackle the legislature. It has the 
widest discretion in classifying those who are 
to be regulated and taxed. Only if the grouping 
is without any reasonable basis, and so entirely 

arbitrary, is it forbidden, Abstract symmetry 
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or mathematical nicety are not requisites. The 
selection need not depend on scientific or mark­
ed differences in things or persons or their re­
lations. If any state of facts reasonably can 
be conceived that would sustain a classification, 
the existence of that state of facts as a basis 
for the passage of the law must be assumed. The 
burden is on him who assails a classification to 
show that it does not rest on any reasonable 
basis. Wampler v. LeCompote, 159 Md„ 222, 225; 
Maryland Coal and Realty Co. v. Bureau of Mines, 
193 Md. 627; Tatelbaum v. Pantex Mfg. Corp., 204 
Md. 360, 370." (Citations supplied,) 

In addition to the cases cited by the Court, more recent cases 

include, among others, McGowan v. Md., 366 U.S. 420, 6 L.Ed.2d 

393, 81 S.Ct. 1101 (1961); Rebe v. State's Attorney, 262 Md. 

350, 277 A„2d 616 (1971); Director v. Daniels, 243 Md. 16, 49-

50, 221 A.2d 397, 416 (1966); Creative School v. Bd., 242 Md. 

552, 219 A.2d 789 (1966). 

Chapter 792 has an ecological purpose. As has been shown, 

the protection of exhaustible natural resources* is a valid exer­

cise of the police powers. The prohibition of anyone from 

dredging sand, gravel or other aggregates or minerals in the wet­

lands of Charles County is a rational regulation in.light of the 

potential and real harm caused by dredging as testified to by 

experts for both parties. 

To substantiate its first argument, Potomac Company asserts 

that the case at bar is analogous to the facts in Beauchamp v. 

Somerset County, 256 Md. 541, 261 A.2d 461 (1970), in which the 

Court of Appeals invalidated a Maryland statute exempting from 



taxes or assessments one of three American Legion Posts in 

Somerset County. 

Chapter 792 prohibits all dredging in the wetlands of 

Charles County by anyone, except necessary channel dredging 

for navigation. Chapter 792 was enacted to protect the wet­

lands of Charles County; it was not enacted to discontinue 

the taking of sand and gravel if such taking does not en­

danger the protected valuable wetlands of Charles County. 

Thus, the different facts in Beauchamp distinguish it from 

the case at bar. 

In response to Potomac Company's second argument that 

Chapter 792 prohibits in Charles County what is not prohib­

ited in a neighboring county, the Supreme Court in McGowan 

v. Md.s . siTDra5 page 400, reiterated what it has previously 

held: that "the Equal Protection Clause relates to equality 

between persons as such, rather than between areas, and that 

territorial uniformity is not a constitutional prerequisite." 

The burden being upon the party who assails a classifi­

cation, Potomac Company has failed to show that Chapter 792 

does not rest on any reasonable basis. Both arguments put 

forth by Potomac Company are dismissed. 

(3) 

Related to Potomac Company's equal protection argument 

is its assertion that Chapter 792 is a special law on a sub­

ject for which general legislation has been enacted and, 
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therefore violates Article III, sec. 33 of the Constitution of 

Maryland. The general legislation Potomac Company refers to is 

the Wetlands Act of 1970. 

In Beauchamp v. Somerset County„ supra5 page 548, the Court 

of Appeals, citing Norris v. Mayor & C..C» of Baltimore, 172 Md. 

667, 681-682, 192 A. 531, 537 (1937), defined a public local 

law as a statute dealing with some matter of governmental ad­

ministration . local in character, in which persons outside of 

that locality have no direct interest. A special law is defined 

as a special law for a special case. The Court cited Montague v. 

State, 54 Md. 481, 489 (1880) for the proposition that Article 

III, sec. 33 ". . . was to prevent or restrict the passage of 

special, or what are more commonly called private Acts, for the 

relief of particular named parties, or providing for individual 

cases«" " 

In State v. County Comm'rs of Balto, Co., 29 Md. 516, 520 

(1868), the Court of Appeals declared: 

"The special laws contemplated by the Constitution, 
are those that provide for individual cases. Local 
laws of the class to which the Act under considera­
tion belongs, on the other hand, are applicable to 
all persons, and.are distinguished from Public Gen­
eral Laws, only in this that they are confined in 
their operation to certain prescribed or defined 
territorial limits, and the violations of them must, 
in the nature of things, be local." 

See also Cole v. Secretary of State, 2 49 Md. 42 5, 240 A.2d 

272 (1968). 



2 

While these definitions are not definitive, Chapter 792 

resembles a public local law more than a special law. It does 

not provide relief of a particular named party. It is true 

that Potomac Company may be the only party affected by Chapter 

792, but if others wished to dredge the wetlands of Charles 

County, they too would be prohibited from doing so. Chapter 

792 is applicable to all persons, but is limited to Charles 

County because the wetlands sought to be protected by Chapter 

792 are located in Charles County.. Chapter 792 is a valid 

public local law and is not in violation of Article III, sec. 

33 of the Maryland Constitution. 

(4) 

Potomac Company argues that as a statute imposing crimi­

nal sanctions for violations, the terms of Chapter 792 are 

unconstitutionally vague and. indefinite. This argument is 

rejected. 

The standard established by the Supreme Court in U. S. 

v. Harriss, 347 U.S. 612, 617-618, 98 L.Ed. 989, 996-997, 74 

S.Ct. 808 (1954) is: "The constitutional requirement of defi-

niteness is violated by a criminal statute that fails to give 

a person of ordinary intelligence fair notice that, his contem- ' 

plated conduct is forbidden by the statute." The Court goes 

on to say that if the general class of offenses to which the 

statute is directed is not plainly within its terms but can 

be made constitutionally definite by a reasonable construe-



26. 

tion of the statute, the Court is under a duty to give the 

statute that construction. In KcGowan'v. Md., supra, page 

400, the Suprerae Court-declared "people of ordinary intelli­

gence" to be those in the position of-the challenging parties 

applying a reasonable investigation or ordinary commercial 

knowledge. 

Potomac Company limits its challenge to the use of the 

word "marshlands" in Chapter 792, arguing that "marshlands" 

has not been used in any Maryland statute except Chapter 792. 

However, "marshlands" is used repeatedly without confusion in 

Kerpelman v.. Bd. of Public .Works, 261 Md. 436, 4-39s 276 A. 2d 56, 

58 (1971). It is not stretching the raatter too far to construe 

the words of Chapter 79-2, "tidal waters or marshlands" as 

tidal waters or tidal marshlands, which are those lands "affected 

by the regular rise and fall of the tide", or "wetlands", as 

defined in the Wetlands Act of 1970, sec, 719 (a), 

Potomac Company has been dredging sand and gravel 

at least since i960. Applying the rules of Haxriss__ and McGowans 

Potomac Company is in a position to know and understand with 

fair notice of what lands constitute tidal marshlands. Chapter 

792 is not unconstitutionally vague or indefinite. * * *." 

DECFEE AFFIRMED, THE 

APPELLANT TO PAY THE COSTS. 
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POTOMAC SAND. AND GRAVEL COMPANY : IN THE 

Plaintiff : CIRCUIT COURT 

vs . 

MARVIN MANDEL, GOVERNOR OF 
MARYLAND, ET AL 

Defendants 

ORDER 

FOR 

ANNE ARUNDEL COUNTY 

No. 20,430 EQUITY 

It is the I. O day of March, 19 72, ordered that the Defen­

dants, their agents, servants and employees are restrained from 

enforcing Chapter 792 of the Laws of Maryland, 1971, until 

either a per curiam decision or opinion is rendered in the 

appeal taken by Plaintiff to the Court of Appeals of Maryland, 

or that appeal is otherwise disposed of, and it is further 

ordered that during the pendancy of that appeal Plaintiff shall 

only be allowed to dredge in and on the edges of previously 

dredged areas of the Greenway permit area. Plaintiff shall not 

remove from this area more than the, 'following amounts of aggre­

gate per month; 

March, 1972 40,00.0. tons 

April, 19 72 . 60,00.0. .tons 

May, 1972 . 69,000 tons 

June, 19 72 . 50,000 tons 

Within ten (10). days after the end of each month Plaintiff 

shall, certify to Defendants, that amount dredged in the previous 

month. Plaintiff shall have the right only within the month 

of April, 1972 to dredge the amount of 60,,000 tons plus any 

difference between the amount dredged in March and the allowable 

total of 40,000. tons, 

Further, Plaintiff shall file with the Clerk of this Court 

a bond in customary form, collateral or security approved by 

the Court in the amount of $300.00 guaranteeing payment by 



Plaintiff of the costs of an appeal in the event that the Decree 

of this Court dated March 3, 1972, is affirmed on appeal or the 

appeal is disposed of by the Court of Appeals without a de­

cision having been rendered. Plaintiff shall also, file with 

the Clerk of this Court a bond or security collateral acceptable 

to the Court in the amount of $1Q ,00.0.,.00. ..guaranteeing payment 

of $10,000.00 :to. the State of Maryland in th.e event that the 

Decree of this Court dated March 3, 1972, is affirmed on appeal 

by either per curiam decision or opinion or the appeal is dis­

posed of without a decision of the Court ..of Appeals having been 

rendered. 

Said bond shall not be. deemed payment in full or settlement 

or compromise or complete, compensation for loss of natural re­

sources to the State of Maryland and shall not prejudice in any 

way the rights of the State, of Maryland to. claim additional 

compensation or payment. 

Approved; 

Sherbow,. Shea & Doyle 

Warren K, Rich 
Attorney for Defendants 
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OFFICE OF 

MARJOR1E S. HOLT 

C L E R K O F T H E C I R C U I T C O U R T T. GORDON FITZHUGH 
CHIEF DEPUTY 

FOR ANNE ARUNDEL COUNTY 

A N N A P O L I S , M A R Y L A N D 

TELEPHONE: 
OFFICE 26a-4300 

March 7, 1972 

Sherbow, Shea & Doyle 
10 Light Street 27th Floor 
Baltimore, Maryland 21202 

Dear Mr. Doyle: POTOMAff SAND. AND GRAVEL COMPANY 
Re: VS 

ViARVIN MAHDEL, Gov. State of Maryland 
Notice of Appeal was filed March 6, , 1972, in the above et al 
entitled case. 

Your attention is directed to Rules 825, 826, and 827 of the 
Maryland Rules of Procedure, which MUST be complied with before 
this Appeal can be perfected. \ 

The filing fee for this Appeal is as follows: ! 

$35.00 payable to Clerk, Circuit Court for Anne Arundel County, 
(This office will disburse $20.00 to the Court of Appeals when 
the case is transmitted}. 

The check must be in the possession of the Clerk, Circuit Court for 
Anne Arundel County, before the case is transmitted to the Court of 
Appeals. 

It is the responsibility of the Appellant to make the necessary j 
arrangements with the Court Stenographer for a transcript of the ' 
testimony, and for its prompt filing with the Clerk of this Courty 

. . • . . •< i . 

This constitutes first and final notice. Your cooperation will be 
greatly appreciated. 

Very truly yours, \ 

Marjorie S. Holt» Clerk 
Pert E. R. Love, Deputy 



POTOMAC SAND AND GRAVEL COMPANY, 

Plaintiff 

v. 

I: MARVIN HANDEL, Governor of the 
•I State of Maryland, et al 

Defendants 

IN THE 

CIRCUIT COURT 

FOR 

ANNE ARUNDEL COUNTY 

Equity No. 20430 

ORDER FOR APPEAL BY POTOMAC 
SAND AND GRAVEL COMPANY 

Mr. Clerk: 

Enter an appeal to the Court of Appeals from the decree 

entered in this action on March 3 ,1972. 

SHERBOW, SHEA & DOYLE 

By r'jsJ&^^A 
ameX/ J ?~poy-$k, Jr. 

/ 

By y&'/u- & /?s^.?-.xi£<? -
//Tohn B./tj4ske 
,/ Attorneys for Potomac Sand 

and Gravel Company 

I HEREBY CERTIFY that a copy of the aforegoing Notice of 

Appeal was mailed to Henry R. Lord and Warren K. Rich, attorneys 

for Defendant, this 6th day of March, 1972. 

SHERBOW, SHEA & DOYLE 
f-\ 

By M, 4-
/ ' 

, • ' 1 
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POTOMAC SAND. AND GRAVEL COMPANY. * 

Plaintiff . * 

vs 

MARVIN .MANDEL, GOVERNOR OF 
MARYLAND., ET AL 

Defendants 
* 

IN THE 

CIRCUIT COURT 

FOR 

ANNE ARUNDEL COUNTY 

NO. 20,430 EQUITY 

DECREE 

Testimony having been presented by all parties, and 

after final arguments and briefs have been considered and an 

Opinion of this Court having been rendered, it is, this 3rd 

day of March, 1972, by the Circuit Court of Anne Arundel County, 

Maryland, 

ORDERED AND DECREED That Chapter 792 of the Laws of 

Maryland, 1971, is constitutional and hence is In. full force 

and effect. Plaintiff shall bear the costs of this proceeding. 

/ " • > 

/fU/^jt 
Judge 

?? M, 
^fLE£ 

-.? • i'j 
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POTOMAC SAND AND GRAVEL COMPANY * IN THE 

Plaintiff * CIRCUIT COURT 

VS * FOR 

MARVIN MANDEL, GOVERNOR OF * ANNE ARUNDEL COUNTY 
MARYLAND, ET AL 

* NO. 20,430 EQUITY 
Defendants 

/\ 
J - JU JU /\ /\ *\ 

O P I N I O N 

Plaintiff, Potomac Sand and Gravel Company, a District 

of Columbia Corporation (hereinafter referred to as Potomac 

Company) authorized to do business in Maryland, seeks to have 

this court issue a declaratory judgment pursuant to Article 31A, 

Annotated Code of Maryland (1957 Edition, 1971 Replacement Volume) 

declaring Chapter 792, Laws of Maryland (1971), Article 9, Code 

of Public Local Laws of Maryland (1969 Edition), §337A (herein­

after referred to as Chapter 792) unconstitutional; and further, 

to have this court issue an injunction pursuant to Maryland Rules 

BB70 et seq., prohibiting the Attorney General or other State 

officers from enforcing Chapter 792. 

The Maryland Legislature on 28 May 1971 enacted Chapter 

792 as a public local law of Maryland limited to the geographical 

boundaries of Charles County. Chapter 792 took effect 1 July 1971 

and reads: 

"(a) It shall be unlawful to dredge for sand, gravel 
or other aggregates or minerals, in any of the tidal 
waters or marshlands of Charles County, providing that 
this section shall not conflict with any necessary 
channel dredging operation for the purposes of navigation. 

PLED 
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(b) Any person violating the provisions of this 
section shall, upon conviction thereof, be punished 
by a fine of not less than five hundred dollars 
($500.00) nor more than twenty-five hundred dollars 
($2,500.00), providing further that each day such 
offense continues shall be a separate violation of 
this Section and subject to penalties thereof. 

Potomac Company is engaged in the business of dredging 

sand and gravel found in Maryland and Virginia. The sand and 

gravel is removed from deposits found in land owned by the plain­

tiff and from the beds of tidal waters surrounding that land. It 

is floated on barges to the District of Columbia where it is sold 

for use primarily in the construction industry. 

Potomac Company is the owner of three parcels of land, 

the uses of which are at issue in the case at bar. All three 

parcels are located in Charles County, Maryland, and all three 

are adjoined to or surrounded by State wetlands. State wetlands 

are all lands under the navigable waters of the State below the 

mean high tide, which are affected by the regular rise and fall 

of the tide. Article 66C, §719(a), Annotated Code of Maryland 

(1970 Replacement Volume), also known as the Wetlands Act of 1970 

All three parcels are within the proscription of Chapter 792. 

1. The Mattawoman tract is an area of about 1015 acres 

on Mattawoman Creek. Dredging is proposed for 300 of these 1015 

acres. Of the 300 acres, 7W/° are below mean high tide, or in 

other words are State wetlands. Article 66C, §719(a), Annotated 

Code of Maryland; Bd. of Pub. Works v. Larmar Corp., 262 Md. 24. 

The depth of the dredge sites at Mattawoman Creek is presently 

between two and twelve feet. Potomac Company proposes to dredge 
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to an overall depth of fifty feet. { 
! 

* 

Mattawoman Greek is one of ten main spawning streams j 

i supporting anadromous fish in the drainage system of the Potomac 

River. It is one of the finest freshwater marshes in the Upper 

» Potomac Estuary, and is the only area along the Maryland shores 

! where the rare native lotus (waterlily) and aneilema keisak (wild 

'! rice) are to be found. Its aquatic plants act as a rinsing agent 
by absorbing and using in their biological process pollutants, j 

l suspended dirt particles, and other inorganic materials that, in 
j 
excessive amounts, cause conditions of aquatic overfertilization. 

The vegetation is an important source of dissolved oxygen, food, 

and protection necessary for anadromous fish which utilize the 

marshes for resting and spawning each spring. 

Mattawoman Creek is a spawning area for yellow perch, 

i white perch, striped bass and herring; in addition, sunfish, pike, 

i' shad, and catfish can be found there. It is also a habitat for 
i 
! the bald eagle, black duck, mallard duck, deer, rabbit, mink, 

otter, beaver, and has one of the larger wood duck roosts. 

Potomac Company paid a total of $1126 property taxes in 

1970 for its interests in the Mattawoman Creek property. It is 

| estimated that there are 10 million tons of sand and gravel in 

Mattawoman Creek which Potomac Company seeks to dredge. 

i 
2. Craney Island-, the total size of which alters due to 

the ebb and flow of the Potomac River, is located entirely within 

the Potomac River. While Potomac Company's deed recites Craney ] 
i 

- 3 -

I ' 167 



Island to be thirty acres (aerial photographs [State's Exhibit C-6] 

indicate a. few trees protruding from the center of the Potomac 

River), Potomac Company acknowledges in its memorandum that ac-

| tually no more than one acre of Craney Island is usually above 
I 
| water. Potomac Company paid taxes in 1970 on .26 acre - a total 

| of $48.53 property taxes for its interests in the Craney Island 

parcel. The dredge site claimed by Potomac Company is 1400 acres. 

Of these 1400 acres, 700 acres are proposed to be actually dredged. 

All 700 proposed acres are below mean high tide, or in other words 

are State wetlands. Article 66C, §719(a), Annotated Code of Mary­

land; Bd. of Pub. Works v. Larmar Corp., supra. 

The Craney Island area is the habitat of diving ducks I 

I which dive beneath the water's surface to retrieve food. Perch, 
I 

shad, herring and bass fish are also found in the area of Craney 

Island. 

3. The Greenway Flats tract consists of two strips of 

land bordering on the Potomac River, one of which is ninety feet 

wide and the other five feet wide. Together they are 1.8 miles 

long. The proposed dredge site is 1000 acres, all of which are 

below mean high tide, again constituting State wetlands as defined 

in Article 66C, §719(a), Annotated Code of Maryland; Bd. of Pub. 

Works v. Larmar Corp., supra. Potomac Company paid $177.00 proper fly 

tax in 1970 for its interest in this land. It has dredged approxi­

mately 7.7 million tons of sand and gravel out of this site, 

leaving it 90% dredged. The area has been dredged from a depth 

of ten feet to a depth of fifty feet below mean low water, a depth 
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which Potomac Company intends, if so permitted, to dredge all 

three aireas. The Greenway Flats tract is the only site presently 

being dredged by Potomac Company, and this is being done pursuant 

to a temporary order of this court. 

It is significant that in Potomac Company's deed of the 

Greenway Flats tract it is referred to as "Greenway Fishing Shore" 

and "Greenway Fishery". (Plaintiff's Exhibit No. 3) 

MARYLAND LAW RE: RIPARIAN RIGHTS AND RIGHTS TO SAND AND GRAVEL 

Prior to 1862 the rights of owners of riparian land in 

Maryland regarding the dredging, taking and carrying away of sand 

and gravel from the beds of navigable waters were primarily con­

trolled by the common law. The common law provided that navigable 

waters were vested in the public: 

"Rivers or streams within the ebb and flow of tide, 
to high water mark, belong to the public, and in that 
sense are navigable waters; all the land below high 
water mark, being as much a part of the 'jus publicum', 
as the stream itself. The owners of adjacent ground 
had no exclusive right to such lands, nor could any 
exclusive right to their use be acquired, otherwise 
than by express grant from the State." Day v. Day, 
22 Md. 530, 537 (1865). 

In 1862, the Maryland Legislature enacted Chapter 129, 

Laws of Maryland 1862, vesting riparian owners in Maryland "with 

rights and privileges not recognized by the common law", in parti­

cular the right to all accretians to riparian land by recession 

of water by natural causes or otherwise. Day v. Day, supra, page 

537; Chapter 129, Laws of Maryland 1862. 
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Between 1862 and 1888, the common law's absolute prohibi­

tion on the taking of sand and gravel had deteriorated to the 

point that the Legislature of 1888 re-asserted its authority over 

the State's wetlands. It did so by enacting Chapter 362, Laws 

of Maryland 1888. Not at all dissimilar to Chapter 792, the 

validity of which is at issue in the case at bar, but broader in 

scope, Chapter 362 was a blanket prohibition against anyone from 

digging, dredging, taking and carrying away any sand, gravel or 

other material from the bed of the Potomac River, from its mouth 

to the uppermost boundary line of Prince George's County. Chapter 

362, as does Chapter 792, provided criminal sanctions for viola­

tions, except that unlike Chapter 792 which imposes a fine only, 

Chapter 362 imposed a fine, confiscation of dredge, boat or 

vessel used in dredging, and imposed imprisonment of up to six 
1 

months. 

1. Section 1. Be it enacted by the General Assembly of Maryland, 
That it shall not be lawful for any person to dig, dredge, take 
and carry away any sand, gravel or other material from the bed of 
the Potomac river, from its mouth to the uppermost boundary line 
of Prince George's county, under a penalty of a fine not exceeding) 
three hundred dollars, and confiscation of the boat, vessel, 
dredge and implements used in digging, dredging and carrying away 
such sand, gravel or other material, and imprisonment in the countj 
jail for a period not exceeding six months, in the discretion of 
the court; one-half of said fine and one-half of the proceeds of 
the sale of such confiscated boat, vessel, dredge and implements 
to be paid by the sheriff to the informer, and the other half to 
the commissioners of public schools for the county. 

Sec. 2. And be it enacted, That this act shall take effect 
from the date of its passage. 

Approved April 4, 1888. 
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In 1900 the Legislature again slackened its absolute 

prohibition on the taking and carrying away of sand and gravel 

from the Potomac River by enacting Chapter 577, Laws of Maryland 

1900. Chapter 577 excepted riparian owners on the Potomac River 

from Chapter 362's prohibition and permitted them to take and 

carry away sand and gravel from the river bed subject only to 
2 

non-interference with navigation, oystering and fishing. This 

exception was extended in 1906, along with the 1888 prohibition, 
3 

I to apply to all navigable waters in the State of Maryland. The 

prohitibion of 1888 and its exception and extension were codified 

in 1957 by Chapter 498, Laws of Maryland 1957, as Article 27, 

§485. 

2. 244. It shall not be lawful for any person to dig, dredge, 
take and carry away any sand, gravel or other material from the 
bed of the Potomac River, from its mouth to the uppermost boundary 
line of Prince George's County, under a penalty of a fine not ex­
ceeding three hundred dollars, and confiscation of the boat vessel, 
dredge and implements used in digging, dredging and carrying away 
such sand, gravel or other material, and imprisonment in the 
county jail for a period not exceeding six months, in the dis­
cretion of the Court; one-half of said fine and one-half of the 
proceeds of the sale of such confiscated boat, vessel, dredge 
and implements to be paid by the sheriff to the informer, and the 
other half to the Commissioners of Public Schools for the county; 
provided, however, that it shall be lawful for any riparian owner 
of lands bordering on said Potomac River, or for any person or 
corporation with whom such owner shall have a contract in writing 
for the purpose, or for the agents, servants or employees of such 
person or corporation to dig, dredge, take and carry away sand, 
gravel or other material from the bed of said river opposite said 
lands from high water mark on the shore bordering on said lands 
to the outer line of the channel nearest said shore, subject to 
the laws of the United States relating to navigation. And pro­
vided, further, that none of the provisions of this section shall 
be deemed to interfere in any manner with the provisions of any 
law of the State of Maryland relating to the taking and catching j 
of fish and oysters. 

! SEC. 2. And be it enacted, That this Act shall take effect 
| from the date of its passage. 

Approved April 7, 1900." 

3. Chapter 426, Laws of Maryland 1906. 
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In 1970 the Legislature repealed Article 27, §485, and 

replaced it with Chapter 241, Laws of Maryland 1970, Article 66C, 

§718 et seq. (Wetlands Act of 1970). Under Section 721 of the 

Wetlands Act of 1970, it is unlawful for a riparian owner, without 

a license issued by the Board of Public Works, to dredge, take 

and carry away sand, gravel or other material from the bed of any 

of the navigable rivers, creeks or branches in Maryland. Bd. of 

Pub. Works v. Larmar Corp., supra, page 53. 

Most recently, the Legislature enacted Chapter 792. 

Chapter 792, as hereinbefore recited, is more restrictive than 

the permit procedure of the Wetlands Act of 1970, but less prohi­

bitive in geographical scope than Chapter 362, Laws of Maryland 

1888. 

Potomac Company has filed application for the appropriate 

|permits for dredging at the three named sites in compliance with 

11 the Wetlands Act of 1970. Hearings were held in December 1970 

and April 1971. Decision is withheld, pending this litigation. 
i 

The basic conflict here is whether the Legislature by 
| 

|enacti_n.g Public Local Law, Chapter 792, may absolutely prohibit 
i i 

anyone, including Potomac Company, from dredging, taking and 

I carrying away sand and gravel from the tidal waters or marshlands 

ll of Charles County. 

! ISSUES 

The issues considered are: (1) whether Chapter 792 is 

!i unconstitutional as a taking of private property for a public use 

without just compensation, (2) whether Chapter 792 is a violation 
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of equal protection by an arbitrary classification, (3) whether 

Chapter 792 is a violation of Article III, §33 as a special law 

for which a general law, the Wetlands Act of 1970, is already en­

acted, and (4) whether Chapter 792, as a penal statute, is uncon­

stitutional as too vague and indefinite. 

(1) 

Chapter 792 is a legitimate exercise of the police power 

by the Legislature to regulate and restrain a particular use, that 
i 

; would be inconsistent with or injurious to the rights of the pub­

lic, of property within the control of the State. Such regulation 

and restraint is not an unconstitutional taking of private pro-

II perty for public use without just compensation, as prohibited by 

the Fourteenth Amendment of the United States Constitution and 

Article 23 of the Declaration of Rights of the Constitution of 

Maryland. 

An early Massachusetts case, Commonwealth v. Tewksbury, 

11 Met 55 (1846) responds on point. In Tewksbury, the Legislature 

enacted a statute similar to Chapter 792: 

"Any person who shall take, carry away or remove, 
by land or by water, any stones, gravel or sand, from 
any of the beaches in the town of Chelsea, excepting, 
1 & C.,1 shall, for each offense, forfeit a sum not 
exceeding twenty dollars, to be recovered, by complaint 
or indictment, in any court of competent jurisdiction." 

This statute, as does Chapter 792, asserts an absolute prohibition! 

on the taking, carrying away or removing of sand and gravel. Bot 

are limited to single areas, Chelsea and Charles County respective 

ly, and both apply penal monetary sanctions for violations. In 

addition, the facts in Tewksbury and the case at bar are similar 

in that in both cases the statutes challenged were mere revisions 
4 

of former statutes on the same subject. 

4. See Footnote 1 and comments referred to. 
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The riparian owners in Tewksbury raised two issues ex­

pressly decided upon by the Court. They asserted that as riparian 

owners in fee, the statute was not meant to apply to them. Second' 

ly, the defendants alleged "...if the statute did so prohibit 

the owner, for any purpose of public benefit, from taking gravel 

from his own land, it was a taking of the land for the public 

use.." without compensation, in violation of the Massachusetts 

Declaration of Rights and that inasmuch as the statute did not 

make provision for compensation, it was unconstitutional and void. 

Page 55. 

The Court denied both arguments, holding that the statute I 

applied to "any person" in the absence of any ground to imply an j 

exception, and that the statute was not a taking, but a just and 

legitimate exercise of the police power of the Legislature. 

Briefly, the Court found that whether or not the means adopted 

by the Legislature were proper or even constitutional, or within 

the powers of the Legislature, the unambiguous intent of the 

Legislature was to apply the statute to everyone. 

In the ease at bar, the language of Chapter 792(b) is 

clear that its prohibition applies to "any person" violating its 

provisions. 

The Court in Tewksbury responded to defendant's conten-

tion that the statute was not a taking of property for public use: 

"All property is acquired and held under the tacit 
condition that it shall not be so used as to injure 
the equal rights of others, or to destroy or greatly 
impair the public rights and interests of the com­
munity; under the maxim of the common law, sic utere 
tuo ut alienum non laedas. When the injury is plain 
and palpable, it may be a nuisance at the common law, 
to be restrained and punished by indictment. As where 
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one bordering on a navigable river should cut away the 
embankment on his own land, and divert the watercourse 
so as to render it too shallow for navigation. But 
there are many cases where the things done in particu­
lar places, or under a particular state of facts, would 
be injurious, when, under a change of circumstances, 
the same would be quite harmless. As the use of a 
wharehouse for the storage of gunpowder, in a populous 
neighborhood, or for the storage of noxious merchandise, 
or the use of buildings for the carrying on of noxious 
trades, dangerous to the safety, health or comfort of 
the community. Whereas, in other situations, there 
would be no public occasion to restrain any use which 
the owner might think fit to make of his property. In 
such cases, we think, it is competent for the legisla­
ture to interpose, and by positive enactment to pro­
hibit a use of property which would be injurious to 
the public, under particular circumstances, leaving the 
use of similar property unlimited, where the obvious 
considerations of public good do not require the re­
straint. This is undoubtedly a high power, and is to 
be exercised with the strictest circumspection, and 
with the most sacred regard to the right of private 
property, and only in cases amounting to an obvious 
public exigency. Still, we think, the power exists, 
and has long been exercised in cases more or less 
analogous." Pages 57-58. 

A change of circumstances as hypothicated in Tewksbury 

prompted the Maryland Legislature to enact Chapter 792. Dredging 

which has been prohibited and permitted at various times and to 

differing degrees in Maryland is now prohibited by Chapter 792 

in a manner which the Legislature deemed necessary to protect the 

public welfare. This court does not question the Legislature's 

wisdom. Cohen v. Bredehoeft, 290 F. Supp. 1001, 1005 (1968) and 

cases cited therein. 

Since Tewksbury was decided in 1846, the Supreme Court 

has refined the limits of the police power and fashioned appro­

priate tests. In Cohen v. Bredehoeft, supra, the Court said, at 

page 1005*. 
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"An exercise by the State of its police power is 
presumed to be valid when it is challenged under the 
due process clause. Bibb v. Navajo Freight Lines, 
359 U.S. 520, 529, 79 S. Ct. 962, 3 L. Ed. 2d 1003 
(1959). A party attacking an ordinance on this basis 
has the burden of establishing its invalidity beyond 
reasonable doubt. Standard Oil Co. v. City of Gadsden, 
263 F. Supp. 502 (1967)." 

In due process questions in which there is an alleged 

taking without compensation, the first consideration is whether 

the statute is a taking by eminent domain requiring compensation, 

or a regulation of use under the State police powers. 

Chapter 792 is a regulation of use under the State police 

[powers. In Goldblatt v. Town of Hempstead, 369 U. S. 590, 82 S. CI 

987, 8 L. Ed. 2d 130 (1962), the Supreme Court analyzed a fact 

pattern similar to that of the case at bar, except that it entailec 

pit excavation and dredging rather than dredging of State wetlands, 

In Goldblatt, the Court held that eminent domain was inapplicable. 

Citing Mugler v. Kansas, 123 U. S. 623, 668-669, 8 S. Ct. 273, 31 

L. Ed. 205 (1887), the Court said that a prohibition simply upon 

the use of a property for purposes that are declared by valid 

legislation to be injurious to health, morals or safety of the 

community, cannot be deemed a taking or an appropriation of 

property for public benefit. The Court went on to say that the 

owner could continue to use his property lawfully and that the 

owner could sell his property. The Court admitted that there were 

possible situations where regulation is so severe that it consti­

tutes a taking, but that the burden is on the challenger of the 

statute, and the burden had not been met. 
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Potomac Company cites State v. Johnson, 265 A. 2d 711 

Maine (1970), as a case in which, under the Maine Wetlands Act, the 

Court held that denial to a dredging company of a permit to fill 

marshlands was an unconstitutional taking of private property with+ 

out compensation. Potomac Company reasons that if denial of a per J-

mit is a taking, then absolute prohibition certainly is a taking. 

State v. Johnson is inapplicable. The Court limited its 

holding to the "facts peculiar to the case". The case at bar is 

not concerned with a legislative sanction of dredging in Charles 

County with an administrative permit procedure. Rather, the case 

at bar is a legislative prohibition. Chapter 792 was enacted less 

than a year after the Wetlands Act of 1970, and was intended to 

be more restrictive than the Wetlands Act of 1970. Finally, State 

v. Johnson is not the law in Maryland. Bd. of Pub. Works v. Lar-

mar Corp., supra, pages 54-55. 

Looking to the language of Chapter 792, it is a prohibi­

tion limited to dredging sand, gravel or other aggregates or 

minerals. This is a limitation upon a use of a property, not a 

taking. Chapter 792 is a valid exercise of the police powers. It 

is within the purview of the police powers for the State to preserve 

its exhaustible natural resources. 

In Zabel v. Tabb, 430 F. 2d 199, 203-204 (1970), a case 

involving the right of the Army Corps of Engineers to deny a per­

mit to fill tidelands in Boca Ciega Bay in St. Petersburg - Tampa, 

Florida, the U. S. Court of Appeals, Fifth Circuit, discussed the 

importance of the environment and the effects of dredging: 
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"In this time of awakening to the reality that we 
cannot continue to despoil our environment and yet 
exist, the nation knows,if the Courts do not, that the 
destruction of fish and wildlife in our estuarine 
waters does have a substantial, and in some areas 
a devastating, effect on interstate commerce. Land­
holders do not contend otherwise. Nor is it chal­
lenged that dredge and fill projects are activities 
which may tend to destroy the ecological,.balance and 
thereby affect commerce substantially." 

In U. S. v. Moretti, Inc., 331 F. Supp. 151, 156-158, D.C., 

Florida (1971), the Court explains the importance of wetlands to 

the sustenance of wildlife, fish and local vegetation. It then 

discusses the devastating effects upon them by the dredging of 

those wetlands. The opinion recites Justice Holmes in State of 

New Jersey v. State of New York, 283 U.S. 336, 342, 51 S. Ct. 478, i 
i 

75 L. Ed. 1104, 1106 (1931): "A river is more than an amenity, 

it is a treasure." 

The U. S. District Court, sitting in Maryland in Corsa v. 

Tawes, 149 F. Supp. 771, 774 (1957), a case prior to the recent 

increase of public recognition of the degradation of our environ­

ment, has said: 

"It is said that natural factors, beyond the control 
of man, such as weather, currents, and salinity, pre­
dominantly determine the abundance of fish, and it is 
the plaintiffs' insistence that the amount of menhaden 
withdrawn by fishing, regardless of the means employed, 
is infinitesimal in relation to the present menhaden 
population. Though there doubtless are differences of 
opinion among experts as to this and as to the need for 
an effectiveness of specific conservation measures, we 
cannot close our eyes to the manifold illustrations of 
experience, where man's over-exploitation has sharply 
diminished or even extinguished the supply of natural 
resources, wild game, and fish." 6 (Emphasis added.) 

5. While this is a commerce clause argument, the Court's recog­
nition of the importance of environmental protection is impelling. 

6. Corsa dealt with the prohibition of the use of purse nets to | 
catch menhaden fish. It is strikingly similar inasmuch as Potomac 
Company argues that its dredging sites are infinitesimal in rela­
tion to the rest of the Potomac River. 
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A few paragraphs later the Court went on to hold: "That a natural 

resource is subject to injury by causes beyond man's control is 

not a sufficient reason for us to require the State to refrain 

from such measures as may reasonably be taken to prevent unneces­

sary depredations by man." 

if The current trend is for courts to consider the preser-
I 
vation of natural resources as a valid exercise of the police 

j powers. To determine the validity of a statute as an exercise of 

ll 
the police powers, the Supreme Court in Goldblatt, supra, page 134, 

citing Lawton v. Steele, 152 U. S. 133, 14 S. Ct. 499, 38 L. Ed. 

385, 388 (1894) set forth a three-pronged rule: (1) that the in- J 

terests of the public generally, as distinguished from those of 

la particular class, require such interference; (2) that the means 

are reasonable necessary for the accomplishment of the purpose; 

iand (3) that the means are not unduly oppressive upon individuals. 

j Chapter 792 is not in violation of the Lawton rule. 

[chapter 792 does not benefit a particular class; rather, it bene­

fits all citizens of Maryland. The means utilized are reasonably 

necessary in light of the potential harm as testified to at trial, 

by experts for both parties. 
I 

It has already been noted that the sites in question sup­

port such species of fish as herring, American shad, hickory shad, 

striped bass, white perch and el perch, among others. These fish 
I 
I are sources for commercial fishing and sport fishing throughout 

Maryland. The testimony is undisputed that dredging would irre­

parably destroy the immediate marsh habitat, converting it into a 

- 15 -
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deep-water habitat. Consequently, those anadromous fish which 

spawn in shallow waters and which instinctively return each year 

to the same spawning areas would be deprived of such spawning 

areas with a coneommitent loss of the benefits of their reproduc­

tive process. 

There was testimony that rare native vegetation at Matta-

woman Creek would be destroyed by these particular dredging opera­

tions. Dredging increases the water's turbidity. Turbidity is 

the suspension of dirt particles in the water. A high turbidity 

reduces the amount of sunlight which reaches acquatic plants, 

which through photosynthesis produce oxygen for fish. The plants 

themselves are a food source for fish which would be reduced both 

due to the failure of plants to reproduce and by the smothering 

of plants by dirt particles. 

Testimony also showed that Mattawoman Creek supports a 

declining but still substantial wildlife which would be frightened 

away by dredging noises as well as driven away by a loss of an 

accessible food supply. At Craney Island the diving ducks would 

be unable to readily retrieve their food fifty feet below the 

surface. 

Potomac Company argues that the Wetlands Act of 1970's 

permit procedure is a less drastic protective step which would 

fully protect the State's interests, and that Chapter 792 deprives 

it of a procedural hearing. The Legislature has declared, by 

Chapter 792, that the State's interests are best protected by a 

total prohibition of dredging of the State wetlands of Charles 

County. This court will not pass upon the Legislature's wisdom. 
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A & H Transp., Inc. v. Baltimore, 249 Md. 518, 528 (1968) and 

cases cited therein; Cohen v. Bredehoeft, supra. 

Potomac Company argues that Chapter 792 is unduly oppres­

sive in that the loss it will sustain - the right to conduct a 

lawful business and the right as owners in fee to use its non-tidal 

lands and marsh freely, subject only to reasonable restrictions -

is too great a loss in relation to the public benefits protected 

by Chapter 792. 

This argument is without merit. Chapter 792 only restricts 

dredging in tidal waters or marshlands of Charles County, subject 

to necessary channel dredging for navigation. Tidal waters and 

marshlands are statutorily defined as State wetlands. By virtue 

of the Wetlands Act of 1970 and Bd. of Pub. Works v. Larmar Corp., 

supra, page 56, riparian owners are now in the same position as 

they were at common law, except that they may resort to the permitj 

provisions of the Wetlands Act of 1970. Under the common law, 

the riparian owner could not himself, nor could he grant a right 

to another to take sand and gravel from the waterfront or shore 

of his land below high water mark. Potomac Co. v. Smoot, 108 Md. 

54, 63-64; Day v. Day, supra, page 337. In other words, Chapter 

792 prohibits what the common law prohibited: dredging, taking and 

carrying away sand, gravel or other aggregates or minerals from 

State wetlands. 

Testimony and evidence demonstrate that all the proposed 

dredge sites except 30% within Mattawoman Creek are State wetlands 

It is the law in Maryland that unused riparian rights are not en-
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titled to constitutional protections so long as they remain un­

exercised prior to the Legislature's revocation. Bd. of Pub. Works 

v. Larmar Corp., supra, page 50. Thus the State may regulate 

State wetlands which it is charged to protect, Kerpelman v. Bd. of 

Public Works, 261 Md. 436, 445; and the loss to Potomac Company 

is the 307o of potential sand and gravel at Mattawoman Creek. This 

loss is not of such magnitude as to justify a finding that Chapter 

792 is an invalid exercise of the State police power. 

(2) 

Potomac Company argues that Chapter 792 is a denial of 

equal protection in that it prohibits dredging of sand and gravel 

from wetlands but does not prohibit the taking of sand and gravel 

from inland pit excavations in Charles County, and also in that 

it prohibits dredging sand and gravel in Charles County but not 

in neighboring counties. 

Chapter 792 is not violative of the Equal Protection 

Clause of the Fourteenth Amendment. In Allied American Company 

v. Comm'r., 219 Md. 607, 623, the Court of Appeals, adopting the 

test established by the Supreme Court in Lindsley v. Natural 

Carbonic Gas Co., 22 U. S. 61, 78, 79, 55 L. Ed. 369, 377 (1911), 

said: 

"Except where discrimination on the basis of race 
or nationality is shown, few police power regulations 
have been found unconstitutional on the ground of denial 
of equal protection, which may be what prompted the 
Supreme Court to call the equal protection clause the 
'usual last resort of constitutional argument.' " 
(citing Buck v. Bell, 274 U.S. 200, 208, 71 L.Ed. 1000) 

Rephrasing the Supreme Court in Lindsley, the Court then declared: 

- 18 -

18S 



"The constitutional need for equal protection 
does not shackle the legislature. It has the widest 
discretion in classifying those who are to be regu­
lated and taxed. Only if the grouping is without 
any reasonable basis, and so entirely arbitrary, is 
it forbidden. Abstract symmetry or mathematical 
nicety are not requisites. The selection need not 
depend on scientific or marked differences in things 
or persons or their relations. If any state of facts 
reasonably can be conceived that would sustain a 
classification, the existence of that state of facts 
as a basis for the passage of the law must be assumed. 
The burden is on him who assails a classification 
to show that it does not rest on any reasonable basis. 
Wampler v. LeCompote, 159 Md. 222, 225; Maryland Coal 
and Realty Co. v. Bureau of Mines, 193 Md. 627; Tatel-
baum v. Pantex Mfg. Corp., 204 Md. 360, 370." (Cita-
tions supplied.) 

In addition to the cases cited by the Court, more recent cases in-

11 elude, among others, McGowan v. Md., 366 U. S. 420, 69 L. Ed. 2d 

393, 81 S. Ct. 1101 (1961); Rebe v. State's Attorney, 262 Md. 350; 

Director v. Daniels, 243 Md. 16, 49-50; Creative School v. Bd., 

242 Md. 552. 

Chapter 792 has an ecological purpose. As has been 

shown, the protection of exhaustible natural resources is a valid 

exercise of the police powers. The prohibition of anyone from 

dredging sand, gravel or other aggregates or minerals in the wet­

lands of Charles County is a rational regulation in light of the 

potential and real harm caused by dredging as testified to by 

experts for both parties. 

To substantiate its first argument, Potomac Company 

asserts that the case at bar is analogous to the facts in Beaucham 

v. Somerset County, 256 Md. 541, in which the Court of Appeals 

invalidated a Maryland statute exempting from taxes or assessments 

one of three American Legion Posts in Somerset County. 

- 19 -
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Chapter 792 prohibits all dredging in the wetlands of 

Charles County by anyone, except necessary channel dredging for 

navigation. Chapter 792 was enacted to protect the wetlands of 

Charles County; it was not enacted to discontinue the taking of 

sand and gravel if such taking does not endanger the protected 

valuable wetlands of Charles County. Thus, the different facts 

in Beauchamp distinguish it from the case at bar. 

In response to Potomac Company's second argument, that 

Chapter 792 prohibits in Charles County what is not prohibited 

in a neighboring county, the Supreme Court in McGowan v. Md., 

supra, page 400, reiterated what it has previously held: that 

"the Equal Protection Clause relates to equality between persons 

as such, rather than between areas, and that territorial unifor­

mity is not a constitutional prerequisite." 

The burden being upon the party who assails a classifi­

cation, Potomac Company has failed to show that Chapter 792 does 

not rest on any reasonable basis. Both arguments put forth by 

Potomac Company are dismissed. 

(3) 

Related t© Potomac Company's equal protection argument 

is its assertion that Chapter 792 is a special law on a subject 

for which general legislation has been enacted and, therefore 

violates Article III, §33 of the Constitution of Maryland. The 

general legislation Potomac Company refers to is the Wetlands 

Act of 1970. 
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In Beauchamp v. Somerset County, supra, page 548, the 

Court of Appeals, citing Norris v. Mayor & C. L. of Baltimore, 

I 172 Md. 667, 681-682, defined a public local law as a statute 

!dealing with some matter of governmental administration local in 

I 
I character, in which persons outside of that locality have no 

idirect interest. A special law is defined as a special law for 
a special case. The Court cited Montague v. State, 54 Md. 481, 

i 

489 (1880) for the proposition that Article III, §33 "...was to 
I 

jprevent or restrict the passage of special, or what are more 

commonly called private Acts , for the relief of particular named 
ii 

parties, or providing for individual cases." 
In State v. County Comm'rs. of Balto. Co., 29 Md. 516, 

520, the Court of Appeals declared: 

"The special laws contemplated by the Constitution, 
| are those that provide for individual eases. Local 

laws of the class to which the Act under considera-
i tion belongs, on the other hand, are applicable to 

all persons, and are distinguished from Public General 
Laws, only in this that they are confined in their 
operation to certain prescribed or defined terri­
torial limits, and the violations of them must, in 

I the nature of things, be local." 

j See also Cole v. Secretary of State, 249 Md. 425. 

While these definitions are not definitive, Chapter 
I 
792 resembles a public local law more than a special law. It does 

not provide relief of a particular named party. It is true that 

Potomac Company may be the only party affected by Chapter 792, 

but if others wished to dredge the wetlands of Charles County, 

j they too would be prohibited from doing so. Chapter 792 is appli­

cable to all persons, but is limited to Charles County because 

the wetlands sought to be protected by Chapter 792 are located 
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in Charles County. Chapter 792 is a valid public local law and 

is not in violation of Article III, §33 of the Maryland Consti­

tution. 
1 

I (4) 

Potomac Company argues that as a statute imposing criminal 
j sanctions for violations, the terms of Chapter 792 are unconsti-

I tutionally vague and indefinite. This argument is rejected. 

The standard established by the Supreme Court in U. S. 

v. Harriss, 347 U. S. 612, 617-618, 98 L. Ed. 989, 996-997, 74 

S. Ct. 808 (1954) is: "The constitutional requirement of definitel 
j i 

I ness is violated by a criminal statute that fails to give a per­

son of ordinary intelligence fair notice that his contemplated 

conduct is forbidden by the statute." The Court goes on to say 

that if the general class of offenses to which the statute is 

directed is not plainly within its terms but can be made consti­

tutionally definite by a reasonable construction of the statute, 

I the Court is under a duty to give the statute that construction. 

In McGowan v. Md., supra, page 400, the Supreme Court declared 

"people of ordinary intelligence" to be those in the position 

of the challenging parties applying a reasonable investigation 

I 
I or ordinary commercial knowledge. 

Potomac Company limits its challenge to the use of the 

word "marshlands" in Chapter 792, arguing that "marshlands" has 

not been used in any Maryland statute except Chapter 792, How­

ever, "marshlands" is used repeatedly without confusion in Kerpel-

man v. Bd. of Public Works, 261 Md. 436, 439. It is not stretch-

i ing the matter too far to construe the words of Chapter 792, 
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"tidal waters or marshlands" as tidal waters or tidal marshlands, 

which are those lands "affected by the regular rise and fall of 

the tide", or "wetlands", as defined in the Wetlands Act of 1970, 

8719(a). 

Potomac Company has been dredging sand and gravel at 

least since 1960. Applying the rules of Harriss and McGowan, 

Potomac Company is in a position to know and understand with fair 

notice of what lands constitute tidal marshlands. Chapter 792 

is not unconstitutionally vague or indefinite. 

For the aforegoing reasons, the Court will sign a Decree, 

when submitted, declaring that Chapter 792 is a constitutionally 

valid public local law. 

Judge 
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POTOMAC SAND AND GRAVEL COMPANY, 
a District of Columbia corporation, 

Plaintiff, 

v. 

MARVIN MANDEL, 
Governor of the State of Maryland 

and 

JOHN C. HANCOCK, 
State's Attorney for Charles County 

and 

FRANCIS C. GARNER, 
Sheriff of Charles County 

and 

COLONEL THOMAS S. SMITH, 
Superintendent, 
Maryland State Police, 

Defendants. 

IN THE 

CIRCUIT COURT 

FOR 

ANNE ARUNDEL COUNTY 

Equity No. 20,4-30 

O R D E R 

Upon agreement of counsel for all parties, it is this 

day of February, 1972, by the Circuit Court for Anne Arundel 

County, 

ORDERED THAT: 

1. During the pendency of this action in this Court and 

until a final decree or order is entered by this Honorable Court, 

neither Defendants, jointly or severally, nor their agents or 

representatives will seek to enforce Chapter 792, Laws of Maryland, 

1971 [Article 9, Code of Public Local Laws of Maryland (1969 Ed.), 

Section 337A], titled "Charles County", subtitled "Regulation of 

Dredging Operations", against Plaintiff, its officers, directors, 

agents, servants or employees. 

2. During the pendency of this action in this Court and 

until its final conclusion, Plaintiff for itself and its officers, 

directors, agents, servants and employees agrees it will not 
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intensify or increase its dredging operations in Charles County 

beyond those production schedules which it achieved in the month 

of February, 1970, namely, 58,231 tons. 

7f Judge 

Approved as to form: 

SHERBOW, SHEA & DOYLE 

By /I^WH^ / yp^OlA n ,^ 
Jakes JV Boyle, Jr/ f2^ ^ r x -
10 Light Street, 27th Floor 
Baltimore, Maryland 21202 
685-6517 
Attorney for Plaintiff 

in '• 11 ••ifa-WMlUMil iVn « / -H-WMM 

\F$ R. Lord 
Deputy A-frfcorney General 
One South Calvert Street 
Baltimore, Maryland 21202 
383-3733 

Assistant Attorney General 
Department of Water Resources 
State Office Building 
Annapolis, Maryland 21401 
267-5877 

Attorneys for Defendants 
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POTOMAC SAND AND GRAVEL COMPANY 
a District of Columbia Corporation 

Plaintiff 

IN THE 

CIRCUIT COURT 

FOR 

ANNE ARUNDEL 

COUNTY 

Docket 
Polio 
Pile No. 20,430 Equity 

vs . 

MARVIN MANDEL, 
Governor of the State of Maryland 

and 

JOHN C. HANCOCK, State's Attorney 
for Charles County 

and 

FRANCIS C. GARNER, Sheriff for 
Charles County 

and 

COL. THOMAS S. SMITH, Superintendent 
Maryland State Police 

Defendants 

STIPULATION 

It Is agreed and stipulated by counsel for the parties In 

the above entitled case as, follows.: 

1. During the pendency of this action and until its final 

conclusion in this Court, neither Defendants, jointly or several­

ly, nor their agents or representatives will seek to enforce Chap­

ter 792, Laws, of Maryland, 1971 (Art. 9, Code of Public Local Laws 

of Maryland (1969 E d . ) , Sec. 337A), titled "Charles County", sub­

titled "Regulation of Dredging Operations" against Plaintiff, its 

officers, directors, agents, servants or employees. 

2. During the pendency of this action and until its final 

conclusion In this Court, Plaintiff and its officers, directors, 

agents, servants and employees agree it will not intensify or in­

crease its dredging operations in Charles County beyond the sum 

of 3^,00.0 tons for the month of January, 197.2. 

SHERBOW, SHEA & DOYLE 

/<Iames J ./D/oyle f pv. 
( jj/o L i g h t e s t reek/ 2 7th Floor 
B a l t i m o r e , Maryland 21.20.2. 

685-6517 

~1iw~, -R-- L-
Henry R7\~Lord 
Deputy Attorney General 
One South Calvert Street 
Baltimore,'Maryland 21202 
383-3733 
Attorney for Defendants 
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POTOMAC SAND AND GRAVEL COMPANY 
a District of Columbia Corporation 

Plaintiff 

vs 

MARVIN MANDEL, 
Governor of the State of Maryland 

and 

JOHN C. HANCOCK, State's Attorney 
for Charles County 

and 

FRANCIS C. GARNER, Sheriff for 
Charles County 

and 

COL. THOMAS S. SMITH, Superintendent 
Maryland State Police 

Defendants 

IN THE 

CIRCUIT COURT 

FOR 

ANNE ARUNDEL 

COUNTY 

Docket 
Folio 
File No. 51 O j 

£ / fiwgL-- / 

STIPULATION 

It Is agreed and stipulated by counsel for the parties in 

the above entitled case as follows: 

1. During the pendency of this action and until its final 

conclusion in this Court, neither Defendants, jointly or severally 

nor their agents or representatives will seek to enforce Chapter 

792, Laws of Maryland, 1971 (Art. 9, Code of Public Local Laws of 

Maryland (1969 Ed.), Sec. 337A), titled "Charles County", sub­

titled "Regulation of Dredging Operations" against Plaintiff, Its 

officers, directors, agents, servants or employees. 

2. During the pendency of this action and until its final 

conclusion in this Court, Plaintiff and its officers, directors, 

agents, servants and employees agree it will not intensify or in­

crease Its dredging operations In Charles County beyond the lesser 

of the production figures achieved for the months of November and 

December for the years 1969 and 1970. Plaintiff asserts that its 

total dredging production In tons for each month was as follows: 



1969 1970 

November 

December 

85,815 

79,305 

51,846 

44,066 

SHERBOW, SHEA & DOYLE 

fes J. Ucyle, 
Light Street, 27th Floor 

Baltimore, Maryland 21202 
;85-6517 

Henry R.jLord 
Deputy Attorney General 
One South Calvert Street 
Baltimore, Maryland 21202 
383-3733 
Attorney for Defendants 
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POTOMAC SAND AND GRAVEL COMPANY 

Plaintiff 

vs . 

MARVIN MANDEL, Governor of 
Maryland, et al 

Defendants 

IN THE 

CIRCUIT COURT 

FOR 

ANNE ARUNDEL COUNTY 

Equity No. 20430 

BRIEF OF THE STATE OF MARYLAND 

Legislative History of Dredging For Sand and Gravel 

At common law riparian owners had no title or right to remove 

sand and gravel from deposits located off their respective shore­

lines. Chapter 362 of the 1888 Laws stated the following: 

"Section 1. Be it enacted by the General Assembly 
of Maryland, That it shall not be lawful for any 
person to dig, dredge, take and carry away and sand, 
gravel or other material from the bed of the Potomac 
river, from its mouth to the uppermost boundary line 
of Prince George's County, under a penalty of a fine 
not exceeding three hundred dollars, and confisca­
tion of the boat, vessel, dredge and implements used 
in digging, dredging and carrying away such sand, 
gravel or other material, and imprisonment in the 
county..fail for a period not exceeding six months, 
in the discretion of the court; one-half of said 
fine and one-half of the proceeds of the sale of 
such confiscated boat, vessel, dredge and implements 
to be paid by the sheriff to the informer, and the 
other half to the commissioners of public schools 
for the county." 

In 1900, Mr. Smoot prepared and the Maryland General Assembly 

passed an exception to the aforestated law. Chapter 577 of the 

Laws of 1900 provided that a riparian owner or a person or corpor­

ation with whom such owner contracts may extract sand and gravel 

or other material from the river bed opposite said lands of the 

I riparian owner. 

s 
In 1906,Chapter 426 was enacted which extended the prohibi­

tion and exception to all of Maryland's navigable waters. 

See, Powers, Chesapeake Bay in Legal Perspective, 1969, 
pp. 106, 107. 
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II Through the years this Section has undergone minor changes 
|| 

j| immaterial to this cause until, as stated above, it was repealed 

| by the enactment of Chapter 24l of the 1970 Laws.2 

I Chapter 4l6 of the Acts of 1967 amended Article 96A, Sec-
I 
tion 12a by striking out the exception for tidal waters and 

I thereby making it necessary for anyone who proposes "in any 
I 
I 
manner to change the course, current or cross-section of any 

I 
I stream or body of water, wholly or partly within this State" to 
obtain a permit from the Department of Water Resources. 

I On August 31, 1970, Judge Prettyman, in the case of Larmar 

jj Corp. v. Board of Public Works, in a nisi prius decision for the 

Circuit Court of Worcester County, ruled that this amendment 

within the aforesaid Chapter 4l6 was not titled properly and did 

not meet the requirements of Article III, Section 29 of the 

Maryland Constitution.5 

It is, therefore, unnecessary for anyone seeking to dredge 

or fill, thereby changing the cross-section of any stream, to 

obtain a Water Resources permit under the aforesaid section. 

Statement of Facts 

The Upper Potomac Estuary of which the projected dredging 

J sites at Mattawoman Creek, Craney Island and the Greenway Flats 

J are part, was once one of the finest waterfowl wintering and 

production areas in the Upper Chesapeake region. It was an area 

of clear, unpolluted water, bordered by shoal flats, populated 

I by a wide variety of benthic organisms and tidal marshes, over-

| grown with many varieties of flora, sustaining sources of food 

1 for the fish, animals and waterfowl which populated this section 

of the watershed. 
1 

2. For a full history, see Bostick v. Smoot Sand and Gravel 
( Corp. , 260 F.2d 53^ (4th Cir.1 1958) . 

3. This segment of the decision was affirmed in Board of Public 
Works v. Larmar, 262 Md. 24 (1971). 

I 
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Although the original decline in waterfowl populations occurred 

about 1930 and continues today, waterfowl and fish are still 

produced in the remaining wetlands. The decline was accompanied 

with a degradation in habitat quality caused by a severe drought, 

the invasion of water chestnut, increased turbidity from dredging 

and poor land practices, and increased domestic pollution. The 

increased turbidity in particular resulted in reduced vegetative 

growth, both submerged and above water in this section of the 

Potomac. The waterfowl continued to return to this section of 

the river and, in fact, there are substantial but reduced quan­

tities of mallards, black ducks, golden eyes, and ruddy ducks. 

Ringneck, scoup, canvass back and widgeon also are present in 

I reduced quantities. In the area around Craney Island the ducks 

feed on the clams, snails, worms and insect larvae living in the 

mud flats surrounding the Island. 

Mattawoman Creek and its adjacent shorelines have been rela­

tively unchanged by the effects of metropolitan Washington's 

population growth. In addition to its use by waterfowl, the 
i 

II marsh performs as a rinsing agent in absorbing and using In Its 

biological process the pollution and turbidity in the area and 

also provides as a source of food and cover for the anadromous 

fish migration which utilizes these marshes for resting and 

spawning each spring. The proposed dredge area is an example of 

one of the finest fresh water marshes In the Estuary and the 

only area along Maryland shores where the rare native lotus and 

aneilema keisak may be found. The ecosystem in the marsh area 

has been estimated to be three times as productive as a culti­

vated agricultural system. 

The Greenway Plat area, once approximately 10 feet in depth, 

has been dredged to a depth of 50 feet below mean high water. 

Nearly one thousand acres of shoal depth water has been trans­

formed into a deep water area. 
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Potomac is the successor to Smoot Sand and Gravel which 

operated for many years under former Article 27, Section 485 

which allowed the riparian owner to dredge out or lease for 

dredging purposes the river bottom opposite the shoreline. 

Smoot's operations involved dredging in the Potomac River in 

both Charles and Prince George's Counties. With the enactment 

of the wetlands legislation in Chapter 24l of the 1970 Laws, 

this law was repealed. 

In i960,Potomac Sand and Gravel purchased all of the land, 

equipment and property of Smoot for a total payment of $5,000,000. 

Potomac has not assigned any values to the areas in question. 

In 196l?Potomac dredged for approximately one year in the Oxon 

Run area of Prince George's County in the Potomac for sand and 

gravel and about that same time, dredged approximately half a 

million tons of a limited area in Mattawoman Creek. 

Against this legislative and historical background, Potomac 

Sand and Gravel, a District of Columbia corporation, 80% of 

which is owned by Dravo Corporation, (Pennsylvania) seeks now 

to dredge or continue the dredging in the three below described 

areas. 

Potomac presently owns two sections of property, one 5-feet 

wide and the other 90-feet wide, shoreward of the Greenway Flat 

dredge area, which is approximately one thousand acres. Potomac 

has dredged approximately 6 million tons of sand and gravel out 

of this site and is 90$ completed. The area has been dredged to 

a depth of 50 feet below mean low water. In 1970, Potomac paid 

$181.83 to Charles County for the real estate taxes on the 

property it owns. 

The Craney Island permit area encompasses approximately 

1,200 acres, although Potomac contends it will dredge only one-

half of that. It proposes to dredge out 6 million tons of sand 

139 



5 

I and gravel. The 1971 real estate taxes for Craney Island which 

l is described by Potomac as less than an acre and by the State's 

j witnesses as .26 of an acre, was $48.53. 
i 

A Virginia State Park and the Mason Neck National Wildlife 
Refuge, administered by the Department of Interior, are located 

I in the northern portion of Mason Neck Peninsula. Both the De-

partment of Interior and the Virginia State Water Control Board 

| are charged to respond to the proposed dredging under Federal 

law and have recommended the denial of the dredging permit for 

j the Craney Island Project.^ In summary, their determinations 

disclose that the proposed project will have serious adverse 

effects on fish and wildlife resources in the area and will have 

a detrimental impact on the local aesthetic values. The proposed 

dredging will destroy the benthic population, i.e., mollusks, 

clams and other food organisms which serve as food for the water-

| fowl and will reduce the amount of shallow water habitat used 

by the anadromous fish population. The Increased activity in 

j the area is also a direct threat to the various species of birds 
i 

I in the area, Including the bald eagle and others on the endangered 

lists. 

The State of Virginia additionally voiced concern for the 

resultant erosion of the Virginia shores, the water quality 

problem of turbidity caused by the dredge and the redeposit of 

sediment along the shallow water areas, thereby reducing the 

water depth and effecting the waterfowl feeding habits. 

Potomac proposes to extract 10 million tons of aggregate from! 

an area of approximately 300 acres In the Mattawoman Creek area. 

Permit for dredging is issued pursuant to Section 10 of the 
Rivers & Harbors Act, Title 33, §403. Virginia also responds j 
to the proposal which has interstate ramifications pursuant 
section 21b(2) of the Federal Water Pollution Control Act, 
Title 33, section 466 et seq, Public Law 91-224. Interior 
responds pursuant to the Fish and Wildlife Coordination Act, 
16 U.S.C. 661. 
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jj Approximately 70% of this area lies below mean high tide and may j 

' be described as submerged land, mud flats and tidal marsh. In 

I 1971, Potomac paid $1,160.00 in taxes for this area. 

Potomac's expert concedes that the removal of the marshes 

V and riverbottom habitat will have an irreversible effect on the 
I'1 

ecosystem. Because of the time of year Dr. Lauer's study was 

1 accomplished, he had no first hand information on the anadromous 
or resident fish species of the creek and agreed a more detailed 

1 

.1 investigation should be performed. He conceded also that during 

I the nesting season in particular the birds in the area would be 
disturbed. 

Potomac uses both a clam shell and ladder dredging method. 

In both, the aggregate is taken from the river bottom, brought 

j aboard the dredge, and washed with river water in order to separ-

j| ate out the unusable clay particles which are thrown overboard. 

The washed sand and gravel is then placed upon barges and trans-

| ported to Potomac's stock pile area in the District of Columbia. 

j Potomac is wholly dependent upon the waterways as a vehicle for 

j transportation. Of necessity, a dredging operation must extract 

( its aggregate from underwater or at least partially inundated | 

j deposits. Its rate of production in large measure is dependent I 

|| upon the demand for aggregate and limited by the capacity of the 

dredges to deliver the washed product to the barges. At its 

present production, Potomac estimates it will have depleted all 

known deposits within twenty years. 
1 * 
1 During the operation, the plume from the dredge exhibits a 

I I 
turbid condition created by the washing process, and the dredging i 

i process will bring to the surface also those toxic metals which j 
1 had been covered by layers of riverbottom. The benthic organisms 
j would experience heavy mortality through the uptake by the sand 

and gravel dredge. The aftermath of the operation, the deep holes 

would be subject to filling by sediments which in turn would 

j I 

I . 141 
!l I 



7 

affect and limit the benthic population in the area. The areas 

contiguous to the holes would also be subject to caving and 

slumping. The dredging process would cause the suspension of 

large volumes of muds, silts, clays and fine sands. This, in 

part, results because of the area of overburden which may range 

from 5 to 10 feet from the surface of the riverbottom to the sand 

and gravel deposits. To dredge out one acre of bottom, 50 feet 

wide, to a depth of 50 feet would involve the movement of huge 

amounts of material approximating 87,000 tons per square acre. 

Plaintiff has attacked the constitutionality of Chapter 792 

on grounds of due process, equal protection, vagueness and the 

passage of a special law, contrary to Article III, Section 33 

of the Maryland Constitution. 

CHAPTER 792 MEETS THE TESTS OP DUE PROCESS 

Plaintiff contends Chapter 792 is confiscatory in that it 

constitutes a taking of their private property. It is unclear 

what private property is involved in this case. An officer of 

the Plaintiff Corporation testified that dredging in the Greenway 

site occurred between 600 and 700 feet from the shoreline at its 

closest point. All of the subject dredging was below high tide 

and, in fact, was commenced in water approximately 8 feet in 

depth. The State does not contend that Chapter 792 would restrict 

the use of plaintiff's property in any way at the Greenway tract. 

The plaintiff never intended, and does not now intend, to dredge 

its Greenway property. 

As the facts indicate, Craney Island was once a natural 

island that eroded away and was restored by the rip-rap method, 

thereby becoming a man-made island of approximately 20 acres. 

This 20 acres has gradually eroded away to the point where the 
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j State now contends it is .26 of an acre. The Attorney General's 
I 
|| Opinion of January 25, 1956, written by Norman P. Ramsey, Deputy 

Attorney General, provides that the owners of Craney Island did 

| not gain those dredging rights sanctioned under former Article 

27, Section 572 (later to become Section 485), and, therefore, 

j predecessors of this plaintiff did not have the right or priv­

ilege to dredge out the area surrounding the island. The evidence 

discloses that the island itself is not composed of sand and 

I 

jj gravel in the commercial sense,and at high tide it is neither 

"tidal waters" nor "marshlands" as expressed in the statute. 

The island itself does not fall within the provision of the sub­

ject Act. 

David Parker testified that approximately 70% of the pro­

posed dredge areas in Mattawoman Creek were subject to regular 
I 

tidal actioq. Because of the nature of plaintiff's operation, 

of necessity it must extract its aggregate from deposits inun­

dated by water or those partially inundated and adjacent to 

j deeper water. Plaintiff does not have access to fastland with 

its dredges and because it is a water-based operation, is depen­

dent upon the river and its tributaries for use as a vehicle for 
\ 
i 

access to the deposits and, in turn, as a vehicle of transporta-
| tion to its place of business in the District of Columbia. 
| What then is the private property that is allegedly being 
j 

confiscated by the State Public Local Law? Giving the terms 

j "tidal waters" and "marshlands" the construction that it concerns 

only those areas subject to regular tidal action, how can it be 

reasonably argued that it confiscates property of the plaintiff? 

| Title of land below the high water mark as well as rivers and 
II streams within the ebb and flow of the tide belong to the public. 
j! 

I Bd. of Public Works v. Larmar Corp., 262 Md. 24 (1971); Day v. 

Day, 22 Md. 530 (1865). 
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|| Alternativelyj even should private property be involved, 

| and it only could be involved in the Mattawoman Creek area, 

there is only one particular use which is prohibited and that 

j use would be prohibited on a very minor part of the total de-

j posit area of plaintiff. Plaintiff conceded that it was possible 

i to lease the sand and gravel deposits which are known to exist 

jj| on the fast land to a "pit" or "land-oriented" sand and gravel 
l! 

I operation, and when asked if the company contemplated leasing 

the fastland deposit areas, plaintiff answered in the negative. 

Nor does plaintiff intend to extract these fastland deposits 
| itself. 

The burden of proof is upon the plaintiff to affirmatively 

demonstrate that the subject legislation deprives them of all 

I beneficial use of its private property. Economic hardship is | 
* i 

insufficient. Baltimore City v. Borinsky, 239 Md. 611 (1965). 

I ' 
Plaintiff, however, never intended to use his property except | 

i 
for an extremely limited portion of the Mattawoman tracts at all. J 

I It was purchased merely to exercise the so-called riparian rights 

j attached to that property as granted through Article 27, Section j 

j 485 of the Maryland Code, which, on July 1, 1970 was repealed 
l\ !? 
j through the enactment of the Wetlands Legislation, Article 66C, 

I Sections 718-731 of the Code. See also Bd. of Public Works v. 

Larmar Corp., supra. The above case confirmed that any rights j 

or privileges, common law or otherwise, which the plaintiff may 

( have had which were not exercised are revocable by legislative 

fiat. The admission by plaintiff that it was possible to develop 

or lease out these land-based deposits indicates another use for 
| part of the Mattawoman tract. Plaintiff chose only, however, to 

offer evidence that the only use for the Mattawoman tract was the 

} use that they intended, that it would be economically unfeasible ! 
! 
to be utilized in any other way and that the intended use was 
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the highest and best use. This type of testimony does not carry 

the burden of showing the claimed constitutional invalidity. 

| Cities Service Co. v. Co. Comm'rs, 226 Md. 204 (1961J, 

jl 
li upheld an ordinance prohibiting the erection of a service station 

I 
I on plaintiff's property despite evidence showing additional ex-
i 

j pense and inconvenience for plaintiff's not to use their property 
in the intended way. The Court stated, on page 213: 

ij 
ij "This is the contention that a refusal to permit 
I it to construct its service building as planned 
I amounts to a deprivation of its property without 
|j due process of law in violation of the Constitu-
II tion of the United States and, we suppose, under 
j Article 23 of the Maryland Declaration of Rights. 
1; There is evidence that it would be inconvenient 
III and expensive to Cities Service not to be able 
||| to proceed to use the property for a filling sta-
jjj tion as planned, that its only use for the prop-
ij erty is as a filling station and such use is the 
|j highest and best use of the land. It does not, 
|| however, in our view, measure up to proof any-
I where near to a showing that the application of 
j| the zoning law, as we interpret it, prevents any 
II reasonable use of the property, nor do we find 
j any such proof. Yet we think that is the test 
i' which the appellant would have to meet to show 

constitutional invalidity of the restriction. 
j The fact that the property would be more valu-
li able to the owner, if free of the restriction, 

is not enough. Walker v. Bd. of County Com'rs 
I of Talbot County, 208 Md. 72, 95, 116 A.2d 393, 
! cert. den. 350 U.S. 902; Serio v. Mayor & C. C. 

of Baltimore, 208 Md. 5^5, 119 A.2d 387; Marino 
I v. Mayor & C. C. of Baltimore, 215 Md. 206, 

137 A.2d 198; Adler v. Mayor & C. C. of Balti-
I more, 220 Md. 623, 631, 155 A.2d 504." (empha-

sis supplied) 
Furthermore, the General Assembly, in Chapter 425 of the 1971 

! 

j Laws, designated $125,000.00 from the General Construction Loan 

of 1971 to the Department of Forests and Parks for the prepara-
j! tion of a master plan and revision of comprehensive State Forests 

j 
j and Parks master plan on a number of projects, including the 
I contemplated Mattawoman Creek project. 
j Aside from the question of confiscation, the issue is raised 
ij by plaintiff that the purported police power exercised in the 

j! 

jj instant situation is unreasonable and does not meet the aim of 

li] the statute. The exercise of the police power is for the promo-

j tion of the public good and by its exercise the State may impose 
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burdens and restraints upon the exercise of private rights as 

may reasonably be necessary to secure the general health and 

safety. Maryland Coal and Realty Co. v. Bureau of Mines, 193 i 

Md. 627 (1949). 

In upholding an Oklahoma Statute regulating opthamologists 

and optometrists, Williamson v. Lee Optical of Okl., 348 U.S. 483, 

75 S.Ct. 461, 99 L.Ed. 563, Justice Douglas stated on page 487: 

"The Oklahoma Law may exact a needless, waste­
ful requirement in many cases. But it is for 

J the legislature, not the Courts to balance the 
i advantages and disadvantages of the new require-
f ment." 

Continuing on pages 487 and 488: 

J "But the law need not be in every respect logi-
jl cally consistent with its aims to be constitu-
| tional. It is enough that there is an evil at 
J hand for correction and that it might be thought 
I that the particular legislative measure was a 
j rational way to correct it. 

"The day is gone when this Court uses the Due 
j Process Clause of the Fourteenth Amendment to 
I strike down state laws regulatory of business 

jj and industrial conditions because they may be 
j unwise, improvident or out of harmony with a 
I particular school of thought." (citations j 
j omitted) 

Fish and game, animae ferae,are originally the property of 
jj the State, they belong to the people in their sovereign capacity. 
I Leonard v. Earle, 155 Md. 252 (1928). The public also has vested 

] rights in a navigable stream such as the rights of fishery and 

navigation that cannot be abridged or restrained by Charter or 

j grant. Bruce v. Director, Dept. Chesapeake Bay Affairs, 261 Md. 

585 (1971). Not only is the subject law designed to protect the 

j public welfare but it also safeguards a legitimate proprietary 

I interest. The State seeks to protect its own property and the 

j marine species dependent upon the marsh habitat, and the wildlife 

which lives and feeds in the marshes. The effect of the subject 

i legislation will preserve those shallow water areas vital to sus-

j tain life. The value of these areas is well recognized in the 
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case of U. S. v. Moretti, F. Supp. , D. C. Fla., Sept. 2, 

1971. There, the United States District Court for the Southern 

District of Florida granted an injunction barring dredge and fill 

activities in the Florida Bay which caused ecological damage to 

the Bay and damage to commercial and sport fishing, and required 

the developer to restore the Bay to the condition existing prior 

to the activities. Speaking specifically to the shallow water 

areas prior to dredging, the Court stated: 

"This property in its natural state, that is 
before this development was begun, had been 
a nesting and feeding sanctuary for a large 
number of species of wading and shore birds. 
The Roseate Spoonbill, in particular, was 
very prevalent in this area. The bay in this 
area was very productive in producing numerous 
game and commercial species of fish; tarpon 
and snook were particularly abundant in this 
area. The shoreline was lined with living 
mangrove plants which were probably both of 
the red and black variety. The bay bottom 
was composed of an organic peaty substance 
which had accumulated through sedimentation 
caused by the wide variety of plant and ani­
mal organisms natural to this area. This 
peaty substance was considerably thick in 
this area and was probably the result of hun­
dreds of years of natural sedimentation, 

"The immediate result of the development in 
this area was the complete removal and des­
truction of all living mangrove plants. With 
the loss of the mangroves, which are indigenous 
to the shores of the Florida Keys , went all 
wading and shore birds previously found in this 
area. The excavation of the access channels 
and canals by the defendants removed the peat 
natural to the bottom and exposed the under­
lining sand or rock. 

"Relatively shallow bay areas, such as Florida 
Bay at Hammer Point, in their natural state, 
serve as 'nurseries' for many higher forms of 
aquatic life. Typically, the immature or larva 
forms of higher fish are swept or deposited in 
the shallow areas where they find protection 
and food which sustain them until they have suf­
ficiently matured to survive in the deeper waters. 
In the shallow areas, they feed upon algae, 
fungi, and other simple life forms. 

"All forms of animal life depend upon growing 
plant communities as their food source. Spe­
cifically, in this area, the mangrove plants 
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| and the organic peaty bottom are absolutely 
| essential to sustain an energy flow and a 
| healthy marine ecosystem. Where mangrove 

communities exist, the energy input into the 
estuarine ecosystem is from the dead mangrove 
leaves and their biological degradation as 

| they enter the waters. The decay and break-
| down of those leaves supplies the energy upon 

which the lower forms of animal life feed and 
\ which in turn are utilized by the higher forms 
I of marine life for their existence. In that 

sense 3 the mangrove plant supported by the 
peaty bottom is an essential element in the 
life cycle and the base of the pyramid upon 
which all higher forms of life in the bay 
areas rest. The destruction of the mangroves, 
therefore, results in the destruction of bay 
and sea life. Likewise, removal of the peat 
bottom exposes the dead sand and rock bottom 
which can sustain no life. 
"Furthermore, the defendants' extensive dred­
ging of canals done without protective measures 
being taken, releases large amounts of silt, 
which is composed of crushed rock and sand. 
This silt is spread about the bay by tide, wave 
action and wind and as it is dispersed, settles 
back upon the bay bottom. This creates a situ­
ation where once the sand and rock was covered 
by the peat bottom, the silt covers the peat. 
In effect, this acts to suffocate the peat and 
other living vegetable forms. Further, as all 
plants require sunlight to carry out the process 
of photosynthesis, the clouding of the water by 
silt through the dredging operations blocks off 
sunlight which impedes and injures the growth 
of plant life in the bay. The destruction of 
peat, besides the effects already mentioned, 
also results in the killing of sea grasses, 
another form of vegetation in this area which 
serves to protect and nourish forms of animal 
life. 

"The activities of the defendants in the Hammer 
Point area resulted in all of the above damage 
to Florida Bay. The broad effects of such 
harm cannot result in anything but damage to 
commercial and sport fishing and a diminishing 
of the natural beauty and enjoyment of this area." 

Plaintiff asserts on page 13 of their Brief that "It cannot 

be doubted that forcing Plaintiff to leave its land in a natural 

state serves a public purpose". The State agrees that a public 

purpose would be served but Chapter 792 offers no such blanket 

restriction. Assuming arguendo that this Honorable Court should 

construe it to apply to a small segment, of Plaintiff's property, 
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It would only prohibit one use, quite unlike Maine v. Johnson., 

265 A.2d 711 (1970), cited by Plaintiff. That case did not de­

clare the Wetlands regulations unreasonable per se but "upon the 

facts peculiar to the case" held them to be unreasonable exercise 

of the police power. The Court upheld the trial Judge's finding 

that absent the proposed fill the land had "no commercial value 

whatever". Moreover, It is interesting to note that the limited 

prohibition regarding the draining of sanitary sewage into the 

coastal wetland was specifically upheld. 

Candlestick Prop. Inc. v. San Francisco Bay C. & D. Comm'n, 

11 Cal. App. 3d 557, 89 Cal. Rptr 897 (1970) was similar on the 

facts to Maine v. Johnson, supra, but upheld the denial of a 

fill permit for a parcel of land surrounded by other tracts 

either filled or in the process of being filled. The Court held 

in 89 Cal. Rptr, at page 905: 

"It is a well settled rule that determination of 
the necessity and form of regulations enacted 
pursuant to the police power 'is primarily a 
legislative and not a judicial function, and Is 
to be tested in the courts not by what the judges 
individually or collectively may think of the 
wisdom or necessity of a particular regulation, 
but solely by the answer to the question is there 
any reasonable basis in fact to support the leg­
islative determination of the regulation's wisdom 
and necessity?' Consolidated Rock Products Co. 
v. City of Los Angeles'. 57 Cal. 2d 515. 522. 20 
Cal. Rptr. 638, 642, 370 P.2d 342, 347.) Fur­
thermore, even if the reasonableness of the reg­
ulation is fairly debatable, the legislative de­
termination will not be disturbed. (Hamer v. 
Town of Ross, 59 Cal.2d 776, 783, 31 Cal. Rptr. 
335, and cases cited therein.) Under the power 
of eminent domain property cannot be taken for 
public use without just compensation. However, 
under the police power property is not taken for 
use by the public; Its use by private persons 
is regulated or prohibited where necessary for 
the public welfare." 

Continuing at page 906: 

"Without question, an undue restriction on the 
use of private property is as much a taking 
for constitutional purposes as appropriating 
or destroying it. (Pennsylvania Coal Co. v. 
Mahon. 260 U.S. 393, 4l5-4l6, 43 S.Ct. 158, 
67 L.Ed. 332; People v. Associated Oil Co., 
211 Cal. 93, 100, 294 P. 717.) However, it 
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cannot be said that refusing to allow appellant 
to fill its bay land amounts to an undue restric­
tion on its use. In view of the necessity for 
controlling the filling of the bay, as expressed 
by the Legislature in the provisions discussed 
above, it is clear that the restriction imposed 
does not go beyond proper regulation such that 
the restriction would be referable to the power 
of eminent domain rather than the police power. 
(See P&@iflc Telephone etc. Co. v. Eshleman, 
supra, 166 Cal. 640, 662, 137 P. 1119-)" 

In U. S. v.- Baker, P.Supp. , S.D.D.C. N.Y., July 29, 

1971, the value of the wetlands to the State is again discussed. 

The Court stated as follows: 

"In the first place, there is no doubt about the 
value of the area in its original wetlands condi­
tion, that is, the value of having it in that con­
dition. There are ecological values which are 
intended to be protected by the Act which confers 
jurisdiction here and by recent Acts enacted by 
the Congress which are referred to in the papers 
of the Government. 

"There is educational value to the wetland condi­
tion of the area as is established by the affidavit 
in support of the motion on the part of educators 
who have actually used the marsh for that purpose 
and others whose backgrounds are such as to make 
it clear that there is such value. There is eco­
nomic value to the wetlands which, as I understand 
it from the papers—this is undisputed—help to 
cleanse the ecological system of the river itself. 
One of the affidavits indicated that such a clean­
sing system may be valued at s omething between 
$10,000 and $30,000 a year. There are values as 
to wildlife which, of course, fall within the eco­
logical subhead that I have mentioned but which 
should be specified, namely, certain types of 
fish which spawn and breed in the area—I recall 
shad and I think bass, but I'm not sure of the 
latter-which have economic value in themselves. 
There are other types, birds which nest in the 
area, and there are various forms of plant life 
which can only be found in such areas. 

"There is no doubt, to proceed to a further fac­
tor, that the marsh has been damaged by the fill 
and that if it were to continue in its present 
condition the damage would be literally irrepar­
able." 

The value of the subject areas has been well demonstrated, 

in this case and, when contrasted with the admitted results of 

the dredging operation, the aims and effects of the statute are 

clear, meaningful and, without a doubt, reasonable. It is true 
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| that Potomac would suffer an economic disadvantage by not being 
i 

I able to serve the Washington market. The disadvantage to the 
i 

I parent corporation would, of course, be less extensive, and 

I' 
! plaintiff chose not to offer evidence on this point. As has been 
i 1 

H 

noted through the years, the test of reasonableness is dependent 

on a weighing process of advantages to the State against the bur­

den to the regulated subject. The scale tips overwhelmingly in 

favor of the State in this case. 

CHAPTER 792 DOES NOT RESULT IN A DENIAL 
OF EQUAL PROTECTION SINCE THE CLASSIFI­
CATION OF DREDGERS IN CHARLES COUNTY 

I TREATS ALL WITHIN THAT CLASS EQUALLY AND 
I SERVES A LEGITIMATE PUBLIC PURPOSE. 

I Plaintiff seemingly contends that Chapter 792 designates an 

jjj unreasonable c l a s s i f i c a t i o n . Their argument i s based upon the 
! 

I comparison of the Public Local Law to the Public General Law, 

namely, the wetlands legislation referred to previously. The 

question as to whether or not the State may enact a Public Local 

Law subsequent to general legislation has been discussed in 
[ Herman v. Mayor & C. C. of Baltimore, 189 Md. 191 (1947), where 
1 

a Public Local Law was given priority over the previously enacted 
I 
Public General Law. See also Article 1, section 13 of the Mary­
land Code; City of Baltimore v. Sitnick & Firey, 25^ Md. 303 

J (1969] and Moser, "County Home Rule", 28 Md. L. Rev. 327 (Fall 

1968). It is important to note, however, that wetlands legisla-

tion does not specifically authorize dredging and filling opera­

tions and, therefore, to the extent that Chapter 792 prohibits 

these operations in Charles County, it is not in direct conflict 

with that law. Nor, as is evident from the decision in Bd. of 

I Public Wks v. Larmar, supra, which held that the Worcester County 

Shoreline Commission may coexist with the wetlands legislation, 
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J there was amyattempt by the State to preempt the field and pro-

ii hibit public local enactments. The field is open to supplemental 

ll 
ii legislation for Maryland has traditionally held steadfast to the 

"concurrent power" theory of Government. City of Baltimore v. 

Sitnick & Firey, supra. 
j In basing its equal protection argument upon a comparison 

ll 
of two laws, plaintiff states that such a classification is un-

(1 
! reasonable and arbitrary. 
| I n Allied American Co. v. Comm'r, 219 Md. 607, 623 (I960), 
I Judge Hammond stated the following: 
ll| "We find no invalidity under the due process 
|| clause and pass to consideration of equal prô -
;| tection. Generally, one who attacks a regular 
ii tion under the police power on the ground that 

it violates due process adds a claim that it 
is a denial of equal protection, and, although 

!| the scope of the two clauses is not coterminous, 
|| usually his case stands or falls on the strength 
| or weakness of his due process argument. Except 

where discrimination on the basis of race or 
nationality is shown, few police power regula-

| tions have been found unconstitutional on the 
ground of denial of equal protection, which may 
be what prompted the Supreme Court to call the 

; equal protection clause the 'usual last resort 
of constitutional arguments.' The appellants 
can fare no better, we think, than do most on 
this point. 
"The constitutional need for equal protection 
does not shackle the legislature. It has the 
widest discretion in classifying those who are 
to be regulated and taxed. Only if the group-

j ing is without any reasonable basis, and so 
entirely arbitrary, is it forbidden. Abstract 
symmetry or mathematical nicety are not requi-

| sites. The selection need not depend on scien-
I tific or marked differences in things or persons 
j or their relations. If any state of facts rea­

sonably can be conceived that would sustain a 
classification, the existence of that state of 
facts as a basis for the passage of the law 

• must be assumed. The burden Is on him who as-
I sails a classification to show that it does 
; not rest on any reasonable basis." 
! I n Salisbury v. Maryland, 3k6 U.S. 5^5 (1953), the Court was 
! confronted with territorial exceptions to the Bouse Act. Art. 35, 
| Section 5 of the Maryland Code, 1951 Edition. The Bouse Act 
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outlawed the admission of all illegally obtained evidence in a 

prosecution for misdemeanors. The amendment to that Act which 

was in issue provided that nothing would "prohibit the use of 

such evidence in Anne Arundel, Wicomico and Prince George's 

Counties in the prosecution of any person for a violation of the 

gambling laws as contained in Sections 303-329, inclusive, of 

Article 27, subtitle 'Gaming', or in any laws amending or supple­

menting said subtitle." In deciding that the amendment was not 

violative of the equal protection clause, the Court stated, at 

page 550: 

"We find little substance to appellant's claim 
that distinctions based on county areas are nec­
essarily so unreasonable as to deprive him of 
the equal protection of the laws guaranteed by 
the Federal Constitution. The Equal Protection 
Clause relates to equality between persons as 
such rather than between areas." 

The court continued on page 552: 

"Maryland has followed a policy of thus legis­
lating, through its General Assembly, upon many 
matters of local concern, including the prescrip­
tion of different substantive offenses in dif­
ferent counties. The cumbersomeness of such 
centrally enacted legislation as compared with 
the variations which may result from home rule 
is a matter for legislative discretion, not 
judicial supervision, except where there is a 
clear conflict with constitutional limitations. 
We find no such conflict here. 

"The presumption of reasonableness is with the 
State. * * *" 

In the oft-cited McGowan v. Maryland case, 366 U.S. 420 

(I960), upholding the Sunday Blue Law and with exceptions as they 

apply in Anne Arundel Countys the Court stated, on page 425: 

"The standards under which this proposition is 
to be evaluated have been set forth many times 
by this Court. Although no precise formula has 
been developed, the Court has held that the 
Fourteenth Amendment permits the States a wide 
scope of discretion in enacting laws which af­
fect scone groups of citizens differently than 
others. The constitutional safeguard is of­
fended only if the classification rests on 

l o o 
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grounds wholly irrelevant to the achievement 
of the State's objective. State legislatures 
are presumed to have acted within their con­
stitutional power despite the fact that, in 
practice, their laws result in some inequality. 
A statutory discrimination will not be set 
aside if any state of facts reasonably may 
be conceived to justify it." 

Continuing on page 426, the Court stated: 

"The record is barren of any indication that 
this apparently reasonable basis does not exist, 
that the statutory distinctions are invidious, 
that local tradition and custom might not ra­
tionally call for this legislative treatment." 

With regard to the contention that the exceptions allowing 

retailers in Anne Arundel County to sell certain items, discrim­

inate against retailers in other Maryland counties, the Court 

stated, on page 427: 

"But we have held that the Equal Protection 
Clause relates to equality between persons as 
such, rather than between areas and that ter­
ritorial uniformity is not a constitutional 
prerequisite. With particular reference to 
the State of Maryland, we have noted that the 
prescription of different substantive offenses 
in different counties is generally a matter for 
legislative discretion. We find no invidious 
discrimination here. 

."Thirdly, appellants contend that this same 
statutory provision, Art. 27, §509, violates 
the 'Equal Protection Clause, because it per­
mits only certain merchants within Anne Arundel 
County (operators of bathing beaches and amuse­
ment parks et cetera) to sell merchandise cus-
tomariy sold at these places while forbidding 
its sale by other vendors of this merchandise, 
such as appellants' employer. Here again, it 
would seem that a legislature could reasonably 
find that these commodities, necessary for the 
health and recreation of its citizens, should 
only be sold on Sunday by those vendors at the 
locations where the commodities are most likely 
to be immediately put to use." 

Plaintiff argues that there are two other sand and gravel 

operators within Charles County who extract the aggregate from 

a land-based operation. It is obvious that if the purpose of 

Chapter 792 is to protect tidal waters and tidal marshes, it 

would serve no purpose to prohibit the continued operation of 
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those land-based companies. The facts in the record overwhelming­

ly indicate the reasonableness of the classification of the act j 

which applies to anyone who would dredge for sand and gravel or 

other aggregate in the waters of Charles County. 

THE TERMS "TIDAL WATERS OR MARSHLANDS" 
ARE NOT UNCONSTITUTIONALLY VAGUE OR INDEFINITE 

Due process of law is violated only when a statute is so j 

vague that persons of ordinary intelligence must unreasonably j 
i 

guess at its meaning and differ as to its application. The terms i 

of a penal statute must enable those within its reach to correct­

ly apply the law to his operation. McLeod v. City of Takoma 

Park, 257 Md. 477 (1970). McGowan v. Maryland, 366 U.S. 420 

(I960), ofttimes cited as the authority on questions of equal 

protection, has defined the "person of ordinary intelligence" 

to mean that class of persons who must comply with the proscrip­

tions of the Statute. The Supreme Court in McGowan states, on 

page 428: 

"We believe that business people of ordinary 
intelligence * * * would be able to know what 
exceptions are encompassed by the statute 
either as a matter of ordinary commercial 
knowledge or by simply making a reasonable 
investigation. * * * Under these circumstances 
there is no necessity to guess at the statute's 
meaning in order to determine what conduct it 
makes criminal. Connally v. General Construc­
tion Co., 269 U.S. 385 (1926)." 

Potomac concedes the words "tidal waters" have a defined 

meaning in Maryland. However, the plaintiff states that the term 

"marshlands" is not sufficiently defined within the law to afford 

plaintiff notice of the extent of dredging which it may undertake 

on its property without violating the law. 

The short answer to Potomac's argument on this point is that 

the adjective "tidal" in subsection (a) of Chapter 792 modifies 

both "waters" and "marshlands". A reading of the subsection 
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makes such a conclusion inescapable. The General Assembly was 

concerned not only about the environmental impact of dredging 

on river and stream bottoms but also with this impact upon State 

(or public) wetlands. This explained the use of both nouns in 

the legislative language. Judge Prettyman in Larmar v. Bd. of 

Public Works, nisi prius decision, Cir. Ct. of Worcester Co., 

August 31, 1970, construed "tidal marsh" to be that area "between 

high and low water through which normal tides ebbed and flowed." 

Even if the noun "marshlands" was not modified by the ad­

jective "tidal", the word has a sufficiently clear and definite 

meaning to pass constitutional muster. In Green, Trustee v. 

Eldridge, 230 Md. 44l (1963), the term "marsh" was specifically i 

referred to by the court in holding that most of the marsh was 

subject to the ebb and flow of the tide and, therefore, ownership j 

of such area was within the State. 

Finally, N. C. Gen. Stat., §113-229(n)(3) defines "marsh­

lands" as "marshes or swamps in or adjacent to estuarine waters, 

which marshes or swamps are regularly or periodically flooded by 

the tides." (emphasis supplied) 

For these reasons, it is seen that Potomac has no viable 

argument on the question of vagueness. Even if such a constitu­

tional argument could be squarely presented, this Court is con­

strained to construe the statute in a manner rendering it consti­

tutional or, if possible, in a manner avoiding the constitutional 

question altogether. See Secretary of State v. Bryson, 2kk Md. 

4l8 (1966) and cases cited therein; see also Sibson v. State, 

259 A.2d 397 (N.H. 1969). 

The suggested interpretation would be consonant with the 

State Wetlands definition, Article 66c, §719 of the Maryland Code, 

1970 Replacement Volume, which states, as is relevant hereto, that! 
j 

State wetlands is "all land under navigable waters of the State j 
j 

below the mean high tide which is affected by the regular rise j 

and fall of the tide . . .". | 
i 
I 

I 
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CHAPTER 792 IS A PUBLIC LOCAL LAW, 
NOT IN CONFLICT WITH THE PUBLIC GEN­
ERAL LAW, NON-VIOLATIVE OF ARTICLE III, 
SECTION 33 OF THE MARYLAND CONSTITUTION 

Chapter 792 was passed and enacted as a Public Local Law. 

It pertains to all dredging for sand and gravel and other aggre­

gate In one county of the State. Although the formal classifi­

cation of the law is local rather than general, it is not conclu­

sive. Both the subject matter and the words of the statute 

themselves connote a predominantly local interest. Local laws 

have been defined as being confined to definite territorial 

limits. Cole v. Secretary of State, 249 Md. 425 (1968). 

It has long been the policy of the State of Maryland to 

enact local laws affecting only certain counties or to exempt 

certain other counties or localities from the operation of gen­

eral laws or of s ome of the provisions thereof. In Stevens v. 

State, 89 Md. 669 (1899), a law prohibiting the possession, the 

exposure for sale, etc. of game animals out of season in Balti­

more City and certain other designated counties, was challenged 

as an invalid regulation of the police power on grounds of equal 

protection and also as a special law. That case, citing Lawton 

v. Steele, 152 U.S. 138, recognized that the preservation of 

game and fish has always been treated as within the proper domain 

of the police power and that it is not unconstitutional because 

of its unequal operation upon the inhabitants of the several 

parts of the State. Nor does such a law discriminate against 

Baltimore City residents by reason of the fact that a number of 

other counties were exempted from its operation. A public local 

law is not a special law within the meaning of Article III, Sec­

tion 33 of the Constitution. County Corners v. Meekins, 50 Md. 

28 (1878). 

Cole v. State, supra, which held a law establishing the 

Peoples Court in Cecil County to be a valid public local law, 
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;•: quoted from the landmark decision, State ex. rel. Webster v. 

i| County Com'rs of Baltimore City, 29 Md. 516 (1868). Citing the 
|] 
| words of Judge Alvey on page 430: 

i "The special laws contemplated by the Constitu-
•:j tion, are those that provide for individual 
jj cases. Local laws of the class to which the 
!:: Act under consideration belongs, on the other 
!;j hand, are applicable to all persons, and are 

distinguished from Public General Laws, only 
in this that they are confined in their oper­
ation to certain prescribed or defined terri­
torial limits, and the violation of them must, 
in the nature of things, be local. It is not, 
therefore, by any means, necessary, in order 
to give a Statute the attributes of a public 
law, that it should be equally applicable to 
all parts of the State. All that is required 
to make it a public law of general obligation, 
is, that it shall apply to all persons within 
the territorial limits prescribed in the Act. 
That is the character of the Act before us, 
and of that large portion of the Statute law 
of our State, comprised in the codified divi­
sion under the title of 'Public Local Laws.f" 

In contrast with the description of a Public Local Law, a 

special law is one which is made for individual cases or one 

created for less than a class of persons or subjects requiring 

the laws appropriate to peculiar conditions or circumstances. 

State v. Baltimore & 0. R. Co., 113 Md. 179 (1910). Baltimore 

City v. Allegany Co., 99 Md. 1 (1901), relied upon by Potomac, 

held statewide application was not a local law and also created 

the subclassification for Allegany County Corporations. In 

Beauchamp v. Somerset Co., 256 Md. 54l (1969), also relied upon 

by Potomac, the facts of the case itself dictate that a subclass­

ification within the County itself was created for there was 

only one subdistrict in Somerset County and only one American 

Legion Post within that subdistrict, though there were two other 

American Legion Posts within the County itself. 

The proscription within Article III, Section 33 was enacted 

to prevent or restrain the passage of what were commonly called 

"private acts" for the relief of particularly named parties or to 
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provide for individual cases. The statute books disclose acts 

which were frequently passed for the relief of named individuals 

which released them from their debts and obligations to the State. 

Article III, Section 33 was aimed against abuses and the object 

was to restrain the passage of such acts. It has always been 

held that the enactment of a law to serve a particular need or 

to meet a public evil which promotes some public interest for 

which a general law is inadequate is not a special law within 

the meaning of that term. Norris v. Baltimore, 172 Md. 667 (1937) 

In the instant case, the provisions of Chapter 792 are 

county-wide. They pertain to anyone who would propose to dredge 

for sand and gravel and other aggregate in Charles County. All 

members of a class are included within the confines of the 

Statute. 

Respectfully submitted, 

STATE OP MARYLAND 

Francis B. Burch, Attorney 
General for the State of 
Maryland 

By ^ ^ v - (? -j^r 
Henry |?J LordY Deputy Attorney 
Generar of the State of 
Maryland 

/'/ /( 

IV 
n K. Rich, Specis Warren K. Rich, Special Assis­

tant Attorney General 

I HEREBY CERTIFY that a copy of the within brief was mailed 

and hand-delivered to James J. Doyle, Jr., and to attorneys for 

Amici Curiae this 29th day of November, 1971. 

A / , u _ 

Warren K. Rich 
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POTOMAC SAND AND GRAVEL COMPANY 

Plaintiff 

vs. 

MARVIN MANDEL, Governor of 
Maryland, et al 

Defendants 

IN THE 

CIRCUIT COURT 

FOR 

ANNE ARUNDEL COUNTY 

Equity No. 20430 

BRIEF OF PLAINTIFF, 
POTOMAC SAND AND GRAVEL COMPANY 

Statement of Facts 

Plaintiff is a District of Columbia corporation. It is 

engaged in the business of dredging sand and gravel in Maryland 

and Virginia. The product is mined from deposits found in land 

owned by Plaintiff or from the beds of tidal waters adjoining 

that land. Plaintiff is the record owner of three parcels of 

land in Maryland: 

1. The Mattowoman Tract of in excess of 1100 acres 

on the Mattowoman Creek, Charles County, Maryland. 

2. The Greenway Tract consisting of a strip of land 

ninety feet wide and a second strip five feet wide border­

ing on the Potomac River and located in Charles County. 

3. Craney Island consisting of approximately 20 

acres* which, the evidence showed, is, for at least part 

of the year, almost entirely covered by the waters of the 

Potomac River. 

These three properties were purchased in 1960 along with 

all of the operational equipment of the Smoot Sand and Gravel 

Company (hereinafter referred to as Smoot). Smoot had operated 

continously in Maryland since about 1905. In 1964, Plaintiff 

* While the deed conveying title indicates the island is 
about 20 acres in size, actually, no more than about 1 acre 
of land usually is above water. 
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jpurchased 84 additional acres ajoining the Mattowoman Tract. I 

'A Plaintiff was created solely as a successor in interest to \ 

l> ! 
I'Smoot to conduct dredging for sand and gravel on its property and I 

'in the bed of the Mattowoman Creek and the Potomac River. Although, 
:l 
Jother forms of dredging are carried on in Maryland and navigational! 
li; ! 
idredging has been conducted for over 100 years, Plaintiff is the j 

i ! 
ijonly company in Charles County presently commercially mining 

lj j 
sand and gravel by dredging. Dredging has previously been done j 

< 

in the Potomac River closer to Washington, D. C. and in Mattowoman | 

Creek. While the Potomac River is for the most part open water 

.with shallows near such points as Craney Island, Mattowoman Creek j 
i -

!| i 
jjis bordered by dense foliage and a broad wet shoreline. Dredging j 
j! . 

ipas been conducted by Plaintiff on the Greenway Tract and in areas j 
!bf the Potomac River contiguous to it. ' 

!i . i 
|j Plaintiff currently operates under a permit granted by the j 

\\ I 
(United States Army Corps of Engineers. Approval for this permit | 
jjis required from the Department of the Interior which submits the ] 

jpermit to the Federal Water Quality Administration, the Fish and | 

li i 
fjwild Life Service, the National Park Service, and the Bureau of | 
lj j; 
|Putdoor Recreation for approval. Comment from the general public S 
L i f 

|jis also required. The application for a Corps permit is also sub- \ 
\\ \ 
|bitted for approval to the Maryland Board of Public Works, the | 
• f i! 

ijplaryland Department of Natural Resources, the Maryland Department 

;bf Water Resources, the Maryland Department of Game and Inland \ 

Irish, the Maryland Department of Public Health and the Maryland 
i! I 
^Department of Forests and Parks. A separate permit for dredging \ 

limay be issued by the Maryland Department of Water Resources after j 
\\ i 

icritical comment is requested from the Maryland Department of Game j 
j 

fjand Inland Fish, the Maryland Department of Public Health, the ) 

I' i 
1 Maryland Department of Forests and Parks, the local county 

1 - j 1 ' 116 | 
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commissioners and the general public. 

Finally Chapter 241, Laws of Maryland, 1970 (Art. 66C, 

Sees. 718-731, Annotated Code of Maryland, 1970 Replacement 

Volume) titled "Natural Resources" subtitled "Wetlands" (here­

inafter called the Wetlands Act) was passed. This Act distin­

guishes between State Wetlands, lands under navigable waters 

below mean high tide affected by the regular rise and fall of the 

tide, and private Wetlands, lands not considered State Wetlands 

bordering an or lying beneath tidal waters which are subject to 

regular or periodic tidal action and support acquatic growth. 

With certain exceptions, it is unlawful under the Wetlands Act to 

! I dredge and fill on State Wetlands except under a license issued 

ijby the Board of Public Works. Consultation on any license 

!i 

[|application is had with interested federal, state and local 

! agencies and the Secretary of Natural Resources prepares a report 

I indicating whether or under what terms the license should be 

granted. After a local hearing, the Board of Public Works decides 

on the basis of the ecological, economic, developmental, recrea­

tional and aesthetic factors presented if the license should 

issue and on what terms. 

Private Wetlands will be subject to regulation after all 

such lands in Maryland are inventoried. These regulations 

will be established after a hearing is held and any person who 

believes that these rules improperly restrict the use of his 

property may seek relief through the Courts. The inventory of 

j 
t Private Wetlands is not yet complete. Plaintiff intends to 

II 

I participate in regulatory hearings concerning any of its property 
1 
included in the inventory. 

Plaintiff filed application for a permit under the Wetlands 

j Act and hearings into the application were held in December, 197 0 



-4-

and April, 1971. During the interim between the two hearings, the 

Maryland General Assembly passed Chapter 792 of the Laws of 

Maryland, 1971 (Art. 9, Code of Public and Local Laws of 

Maryland) 1969 Ed., Sec. 337A titled "Charles County" subtitle 

"Regulation of Dredging Operations" (hereinafter called Chapter 

792) providing: 

"(a) It shall be unlawful to dredge for sand, 

gravel or other aggregates or minerals in any of the 

tidal waters or marshlands of Charles County, providing 

that this section shall not conflict with any necessary 

channel dredging operation for purposes of navigation. 

"(b) Any person violating the provisions of this 

section shall, upon conviction thereof, be punished by 

a fine of not less than Five Hundred ($500.00) Dollars 

nor more than Twenty Five Hundred ($2,500.00) Dollars 

providing further that each day such offense continues 

shall be a separate violation of this Section and subject 

to the penalties thereof." 

This statute became effective July 1, 1971. However, its 

enforcement was restrained pending disposition of this action. 

ARGUMENT 

I 

CHAPTER 792 VIOLATES THE FOURTEENTH AMENDMENT 

OF THE CONSTITUTION OF THE UNITED STATES AND 

ARTICLE 23 OF THE DECLARATION OF RIGHTS OF THE 

CONSTITUTION OF MARYLAND IN THAT IT CONSTITUTES 

A TAKING OF PLAINTIFF'S PROPERTY WITHOUT DUE 

PROCESS OF LAW. 

Due process, otherwise known as the "law of the land" 
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(Articles 19 and 23, Declaration of Rights of Maryland), is the 
i • ' 

; corner stone protection for the freedoms which citizens of this 

jlcountry enjoy. It covers the sub-categories of procedural and 

jsubstantive due process and statutory vagueness and is closely 

jrelated to the guarantee of equal protection of law also found 

{in the Fourteenth Amendment. No comprehensive definition of due 

jprocess has ever been formulated. Historical discussion in 

[Murray's Lessee vs. Hoboken Land Company,. 59 U.S. 272 (1855). 

ISee also the discussion by Justice Bradley in Davidson vs. New 

Orleans, 96 U.S. 97 (1877). 

The most common definition of due process is stated in 

Nebbia vs. State of New York, 291 U.S. 502, 525, 54 S.Ct. 505 

(1933) : 

"The Fifth Amendment in the field of federal 
activity and the Fourteenth, as respects state action, 
do not prohibit governmental regulation for the public 
welfare. They merely condition the exertion of the 
admitted power, by securing that the end shall be 
accomplished by methods consistent with due process. 
And the guarantee of due process, as has often been 
held, demands only that the law shall not be unreason­
able, arbitrary or capricious, and the means selected 
shall have a real and substantial relation to the 
object sought to be attained. It results that a regula­
tion valid for one sort of business, or in given cir­
cumstances, may be invalid for another sort, or for the 
same business under other circumstances, because the 
reasonableness of each regulation depends on relevant 

Thus, precedents are of limited value to a decision of 

ithis type, for the decision depends on facts and circumstances 

[which will almost certainly vary from case to case. The hundreds 

of cases cited in the Nebbia opinion and the hundreds since 

which have considered the conflict between a state's police power 

in the form of a legislative enactment versus the right to engage 

j 

in free enterprise are of little aid in determining the constitu-

itionality of this Act. 

Defendants contend Chapter 792 is a reasonable exercise 
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of police power in furtherance of the public welfare to save 

ecologically valuable lands from destruction. Reorganizing this 

assertion into a constitutional defense, Defendants have asserted 

that Chapter 792 has, as its purpose, the protection of the 

!environment; that the protection of the environment is a legiti-

jmate subject for regulation; and that the act is a proper exercise! 

I ! 
jjof the legislative power in furtherance of this valid purpose. j 
is I 

Plaintiff does not contend that ecological and environmentalj 

matters are not proper subjects for regulation and that businesses 
I 
[which affect the environment may not be regulated. Plaintiff 

!and its predecessor have both complied with the many regulations 
I 
I 
and statutes passed to regulate such matters, particularly as 

I 
| they relate to dredging in the State of Maryland over the years. 
Permit applications under the Wetlands Act and from the Army 

Corps of Engineers are still pending. 

However, Plaintiff does not admit that Chapter 792 was 

enacted to further environmental protection. This Court is 

charged to construe Chapter 792 in a manner which will support 

constitutionality provided that such a construction is reasonable. 

j| U.S. vs. Standard Brewery, 251 U.S. 210 (1920) and Baltimore 

i! 
jj County vs. Missouri Realty Company, 219 Md. 155 (1959) . 
I i 

I An environmental purpose for Chapter 792 has been advanced. The 

i Court could accept that construction to support constitutionality 

{ if the Chapter 792 were presented without relation to other factor's 

j These factors, which rebut the presumption of an environmental 

! purpose and make such a purpose unreasonable, must and should 

be considered. 

It is a cardinal rule that any consideration of the 

meaning or purpose of a legislative enactment start with the 

words of the statute itself. Soon Hing vs. Crowley, 113 U.S. 

120 
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703, 710-711, 5 S. Ct. 730, 734 (1885) and Hunt vs. Montgomery 

County, 248 Md. 403 (1967). Chapter 792 makes no mention of an 

environmental purpose. It is a criminal statute prohibiting 

dredging for sand and gravel in Charles County. No ecological 

purpose is stated or implied. Defendants assert that an environ­

mental purpose is obvious from the fact that the House Bill 1192 

which became Chapter 7 92 was referred to the House of Delegates 

Committee on Environmental Matters. This arugment was rebutted by 

proof that many non-ecological matters are referred to that same 

committee. (See Plaintiff's Exhibits 3 a-e) 

Though the language of Chapter 792 and its committee refer­

ence do not support a presumption of an environmental purpose, 

neither do they make the presumption wholly unreasonable. But othe'r 

factors conclusively rebut the presumption. 

The Wetlands Act constitutes a total legislative scheme for 

the regulation of not only dredging for sand and gravel in Charles 

County, but dredging and filling in any form in State or Private 

Wetlands. Chapter 792 amends the Wetlands Act in that the latter 

is no longer applicable to dreding for sand and gravel or other j 

aggregate in Charles County. Such an implied amendment of a ' 

I prior law is to be avoided. Saunders vs. State, 8 Md. App. 143 

| (1969). Thus acceptance of Defendant's construction of Chapter 792 

creating a conflict between it and the Wetlands Act is unreasonable. 

The legislators from Charles County who filed affidavits with 

the pre-trial brief of Amici Curiae are not qualified to GLOL- uS 

interpretative spokesmen for the entire General Assembly of the 

State of Maryland. (Baltimore Retail Liquor Package Stores vs. 

Kernwood, 171 Md. 426 (1936) and Wiseman vs. Madison Cadillac 

Company, 88 S. W. 2d 1007 (Ark. 1936)). However, only definitions 

or intention stated in the statute are given effect. Further 

JL^JL 
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construction is solely a function of the judiciary. Legilm vs. 

Carlin, 168 Md. 191, 197 (1935). The Legislature considered and 

rejected a companion measure to tax, rather than to outlaw, 

Plaintiff's operations. The failure of H. B. 1271, also intro­

duced by the Charles County Delegation, as a companion of Chapter 

792 indicates an intent on the part of the Charles County 

Delegation to pass an act which would have necessitated Plaintiff's 

remaining in business and which had no relation to environment. 

That bill was also referred to and considered by the Committee on 

lEnvironmental Matters. 

These facts reject any contention that protection of the 

environment was the Act's purpose and this Court should not pre­

sume that it was. 

First delineated in the case of Pocomoke City vs. Oil 

Company, 162 Md. 368 (1932) and approved in later cases (See 

La Rogue vs. County Commissioners, 233 Md. 329, 337 (1963), the 

following principles here apply: 

"(1) That restrictions imposed by the State or some 

Agency of the State upon the use of private property 

cannot be justified under the police power unless they 

are reasonably necessary for the adequate protection of the 

public welfare, safety, health, comfort, or morals; 

(2) That whether such restrictions are reasonable 

in fact is a judicial question; 
i 

(3) That when imposed by competent legislative ! 
i 

authority, the burden of proof in any such inquiry is I 
! i 
i • 

| upon him who challeges their validity (citations omitted); 
j and 
i ! 

(4) When they are reasonably necessary for the 

adequate protection of the public welfare, safety, health, j 
! 

I 
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morals, or comfort, such restrictions will be regarded as 

as valid exercise of the police power until they contra­

vene some express constitutional prohibition." (Emphasis 

supplied) 

The lack of substance to an assertion that Chapter 792 

is an environmental measure destroys the argument that it is a 

^reasonable exercise of police power. But even accepting that 

[assertion does not save the bill. For Chapter 792 is not 

Jf'reasonably necessary for the protection of the public welfare", 
}• 

|and furthermore, it contravenes express constitutional pro-

• i 

[jtections to which P l a i n t i f f i s e n t i t l e d . 
i . 

i It is obvious that a legislative enactment which impinges 

jpn the right of an individual to conduct a legitimate business 
j! 
(enterprise must be in some manner advance the welfare of society 
II 

I 
as a whole. Under a prior, but now abandoned doctrine, the 
I 
i * 

jbourt, having found a connection between a statutory prohibition 
and the public welfare, weighed the relative merits of each 
consideration. If the limited evil of the statute outweighed 

|;he general good of the public welfare, the statute was declared 

I . 
'invalid. (Ferguson vs. Skrupa, 372 U.S. 726, 83 S. Ct. 1028 
i 1(1962)) But due process still requires a reasonable connection 
!< 

between a statutory restriction and the public welfare. Here is 

:̂here is no such connection. Chapter 7 92 totally outlaws Plain-

Stiff's business without in any way protecting society or the 

I 
public welfare. 

Grossman vs. Baumgarten, 242 N.Y.S. 2d 910 (1963) involved 

ick challenge of a regulation prohibiting tatooing. There, the 

Court said at p. 916: 

"Under special and limited circumstances, the 
police power is broad enough to encompass the prohibition 

X(*2«j 
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of an art, business or calling. But it cannot be 
gainsaid that in a society like ours where individ­
ual enterprise is the essence of constitutionally 
protected liberty, we must look with special care 
at the enactment, whether legislative or admini­
strative, which prohibits the exercise in an other­
wise lawful calling. Certainly, prohibition of 
an activity should not be upheld where a regulation ; 
of it would serve the same public good." 

Though the case was reversed on its facts, Grossman vs. Baum-

gartner, 271 N.Y.S. 2d 195 (1966), this reasoning has been 

reiterated. Garden Spot Market vs. Byrne, 378 P. 2d 220 (Mont. 

1963). In the case of A & H Transport Inc. vs. Mayor, etc. 

of Baltimore, 249 Md. 518 (19 68) it was stated that the Court 

must consider: 

(1) What is the scope and extent of the situation \ 
r 
I 

that the legislature is trying to alter? 

(2) What rights are harmed by the act? 

(3) Are there other effective but less restrictive 

remedies available? j 
i 

Here there is not just the potential for achieving the same I 
I 
i 

protection through regulation. The State has enacted regulations \ 

which fully protect the public and completely avoid any possible 

detrimental effect which dredging could have on its welfare. The 

Wetlands Act together with the other Federal and State regulations! 

imposed upon Plaintiff, protect the public form the adverse affectl 

i 
of the dredging in every way imaginable. Section 221 of the 

Wetlands Act. (Art. 66 C, Sec. 721, Annotated Code of Maryland) ! 

directs the Board of Public Works to consider "the varying j 

ecological, economic, developmental, recreational, and aesthetic I 

values" prior to issuing any permit. 
Nor can it be contended that Chapter 792 protects the public 

I 
i 
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by adding an absolute prohibition to prior regulatory measures. 

For the Wetlands Act as well as the other permit proceedings may, 

after grating Plaintiff procedural due process and a hearing/ 

.still deny Plaintiff's application. No justification for the 

prohibition of dredging exists which has not been satisfied by a 

host of regulatory measures which completely and fully protect 

the public welfare. 

Board of Public Works vs. Larmar Corporation, 262 Md. 24 

(1971), clearly holds that no one has rights which are not subject 

to absolute revocation by the State under the Wetlands Acts since 

dredging operations are carried out in State owned navigable 

(waters or in waters over which the State has complete control. 

|Even beyond the denial of due process that Chapter 792 thus visits 

jjupon Plaintiff, there are two other rights Plaintiff possesses 

which also must be protected. First, the right to engage in a 

lawful business is entitled to protection apart from the protectiorjs 

({afforded by reason of mere ownership of any real or personal pro- } 

jj' • j 

jjperty. Dasch vs. Jackson, 170 Md. 251 (1936) and Schneider vs. Duqr, 

170 Md. 326 (1936). Second, Plaintiff owns in fee many acres of 

jinon-tidal land and marsh which are not subject to any absolute stat|e 

| authority. Even when this land is surveyed under the Wetlands Act 
II 
j|(Jlrt. 66C, Sec. 724) it will only be subject to reasonable re-

istriction under the police power. (Art. 66C, Sec. 725). Beyond 

lithe unconstitutionality of Chapter 792 in the sense that it takes 

11 
llPlaintiff's private property for a public use, its reasonableness 
as a burden on that property in the name of the state's police 

power is a relevant issue which must be decided. Just as the 

jj state's permit requirements, particularly the Wetlands Act, negate! 

jjany argument that Chapter 792 furthers or protects the public 

welfare, so the regulation of Private Wetlands (Art. 66C, Sec. 

722 et seg.) is a total exercise of the police power over Private 
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Wetlands making Chapter 792 completely unreasonable and unnecessary 

in terms of protection to the public. The sum total of the expert 

testimony offered on the environmental and ecological effects of 

dredging prove that they are considerations which were correctly 

delegated by the Legislature to an administrative body able to \ 

consider and balance the various equities involved. Plaintiff 

has consistently submitted to those administrative proceedings. 

There are here no unusual factors which cannot be handled under 

the current regulatory system. Ferguson vs. Skrupa, 372 U.S. 726, ! 

83 S. Ct. 1028 (1962), prohibits fact finding either for or 

against constitutionality. This court is faced only with a 

determination of whether Chapter 792 renders to the people of 

Maryland a benefit to justify closing Plaintiff's business and 

putting its 106 employees out of work. No justification, however S 

tenuous, has been advanced, and Chapter 792 must be striken. 

CHAPTER 792 CONSTITUTES THE TAKING OF PRIVATE [ 
I 

PROPERTY FOR PUBLIC USE WITHOUT COMPENSATION. I 

The Constitutional protection that life, liberty and pro­

perty mat not be abridged without due process of law which has 

just been discussed, and the Constitutional prohibition against 

taking private property for public use without compensation are 

closely aligned, but they are actually and should be considered 

separate rights. Plaintiff not only conducts a legitimate business 

that has been unconstitutionally outlawed by Chapter 792, but it 

also owns many acres of property in Charles County, and imple­

mentation of that Act constitutes a taking of its property for 

public use without compensation. 

Zoning ordinances involve the most common restrictions on 

real property to be litigated. The case of Stevens vs. City ,of 

120 



-13-

Salisbury, 240 Md. 556 (1964) offers a complete discussion of ! 

lone such regulation. It must be determined whether the enactment 

is a police power regulation or a taking under the eminent domain 
i 

power requiring compensation. The latter is a severe interference j 
i 

"tantamount to deprivations of use or enjoyment of property" j 
i 

j|240 Md. at 567. The facts of this case prove that this Act 

jj"takes" Plaintiff's property. 

\\ A substantial part of Plaintiff's property is marshland with-j 

]Jin the meaning of Chapter 792. Dredging for sand and gravel is 
I 
itotally prohibited on that property. As the evidence revealed, 

Idredging can be carried out on these efey or nearly dry areas above 

|imean high tide and not subject to the State's absolute authority j 

hover tidal waters. David Parker, an engineer employed by Plaintiff! 
j! f • 1 

ijtestified that there is no feasible way to mine sand and gravel in j 

|l ' I 
j (these areas other than by a water based operation. This lack of [ 

li ' | 
i !transportation to the properties, so clearly demonstrated m De- \ 

H l 
ufendant's photographs, proves that the property has no commercial \ 
f! s 
si 
lvalue other than as a dredging site. 
[ If Defendant's contention that the statute is an environ-

jjmental law is accepted, it cannot be doubted that forcing Plaintiff 

to leave its land in a natural state serves a public purpose. In 

l! 
aine vs. Johnson, 1 E. R. 1353, 1356, (1970) the Supreme Judicial 

ourt of Maine held that the denial of a permit under the Maine 

(Wetlands Act to dredge and fill Defendant's land was an uncon-

i 
j s t i t u t iona l taking in these words: 
i 
j "As distinguished from conventional zoning for town 
j protection, the area of Wetlands representing a "Valuable 

natural resource of the State" of which appellants' 
I holdings are but a minute part, is of state-wide concern. 
| The benefits from its preservation extend beyond town 
| limits and are state-wide. The cost of its preservation 

should be publicly borne.TO leave appellants with com-
j mercially valueless land in upholding the restriction 
j presently imposed, is to charge them with more than 
j their just share of the cost of this state-wide conser-

1Z7 
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vation program, granting fully its commendable purpose. 
In the phrasing of Robb, supra, (State vs. Robb, 100 
Me. 180) their compensation by sharing in the benefits 
which this restriction is intended to secure is so dis-

| portionate to their deprivation of reasonable use that 
| such exercise of the State's power is unreasonable." j 

'I I 
|J Although Chapter 792 places but a single restriction on 

'Plaintiff's property, this restriction takes away the only feasible 
commercial use of the property and leaves it in its natural state I 

I I 
Sfor the benefit of the general public. Such a legislative con- j 

l ;| 

^version of Plaintiff's property to a public purpose plainly j 
^requires compensation. Chapter 792 contains no provision for j 
\\ f 
•^determining or awarding such compensation and i s t h e r e f o r e uncon- j 

\ 
stitutional. j 

III S 

CHAPTER 792 CREATES AN UNNECESSARY DISCRIM- j 

ATORY CLASSIFICATION AND IS A DENIAL OF EQUAL j 
1 
t 

PROTECTION OF THE LAW. ] 

I 
The equal protection provisions of the Constitution pro- i 

hibit the State in the guise of regulating a particular subject j 

ifrom regulating only a portion of a homogenous class. McGowan 
I , j 
I' I 
;jvs« Maryland, 336 U.S. 420, 81 S. Ct. 1101 (1961) and Salsburg \ 
(vs. Maryland, 346 U.S. 545, 74 S. Ct. 280 (1953). Establishment j 
I 1 : 

iof classes for legislative purposes is within the General i 
| ! 
IJAssembly's police power and will only be denied when the exercise | 

I * I 
n . I 
!Jof the power works an invidious discrimination. Reasonableness of | 
I1! ! 

11 the classification depends on the character or nature of the con- • 
"ditions to be overcome by the regulation. Miedzinski vs. Landman, I 

218 Md. 3 (1958). However, where the discrimination is unusual, | 

the court should carefully consider the legality of the statute. j 

Morey vs. Doub, 354 U.S. 457, 77 S. Ct. 1344 (1957). j 
i 

Plaintiff has demonstrated the singular discrimination the \ 
I 
I 
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Act perpetrates. It prohibits dredging for sand, gravel or other 

aggregates or minerals in the tidal waters or marshlands of 

Charles County. Plaintiff is the only dredger of sand and gravel 

in Charles County, though there is another dredger of clam shells 

in the Potomac and navigational dredging has gone on for years. 

One of the State's witnesses testified that he "stood on the 

decks" of two other commercial sand dredges in other parts of the 

State. Moreover, sand and gravel are mined in dozens of dry land 

pits throughout the State. This is an unusual discrimination and 

justified close scrutiny. The McGowan decision sets down the 

burden which Plaintiff must here meet. But any presumption of 

reasonableness of classification is rebutted in this case, because 

the classification imposed presents no reasonable relation to a 

furtherance of public welfare. The class established by Chapter 

792 is dredgers of sand and gravel in Charles County, Maryland. 

The State's objective in establishing this classification is 

|supposedly a desire to protect the coastal waters of Charles 

ICounty from dredging, an objective clearly attained and achieved 

'jby existing legislation. Taking the previously stated- rules, it 

jmust be determined if this is a reasonable classification under 
r 

these circumstances. 

Section 721 of the Wetlands Act covers all dredging and 
j 

filling in state wetlands. Section 722 governs all "dredging, i 

i i 

I filling, removal or otherwise altering or polluting private \ 

jwetlands." Therefore, the Wetlands Act creates a much broader j 

|classification within which dredging for sand and gravel in 

i 

jCharles County and elsewhere in Maryland falls. The classification 

in Chapter 792 is in reality a subclassification from the prior j 

il 
Wetlands Act and attaches an unreasonable prohibition within 

I 
jthat limited classification. Yet the Wetlands Act is a total 
\ 

jexercise of the pol ice power not only: as to dredging but a lso as 
1 12S] 
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il I 
|to all acts related to Wetlands and extends the power to totally 

sprohibit dredging or any other act which adversely affects those 

(Wetlands. For that reason, the limited classification in Chapter 

'(792 cannot serve to further the Legislature's supposed objective 3 
n ! 
ijof protecting wetlands. The broad impact of the Wetlands Act and [ 
i « \ 

;dts total control over dredging or any other conduct detrimental ] 
,to Wetlands throughout the state leaves the classification of 
i 

ii 

I Chapter 79 2 as an impermissibly narrow attack directed solely | 

against Plaintiff which achieves no more than the Wetlands Act [ 

•• l i 

Hand attempts that achievement in a fashion that denies Plaintiff J 

procedural due process of law. j 

1 
Due process and equal protection guarantees under the jj 

IConstitution are closely aligned. Since Chapter 792 fails to 

further public welfare beyond what has been achieved in the Wetland"s 
i 

Act, its unique classification which covers Plaintiff, and only { 

Plaintiff, advances no reasonable or necessary legislative ob- j 

jective. It does not classify in furtherance of any proper j 

legislative purpose, and the classification so attempted is 

arbitrary and in violation of the equal protection provisions of j 
i 

i 

the Constitution. \ 

IV j 

I 
CHAPTER 792 IS A SPECIAL LAW ON A SUBJECT FOR \ 

WHICH GENERAL LEGISLATION HAS BEEN ENACTED AND | 

THEREFORE VIOLATES ARTICLE III, SECTION 33 OF 
ij 

THE CONSTITUTION OF MARYLAND. J 

The discriminatory nature of the Act is clearly seen when j 

measured against the prohibition in Article III, Section 33 of I 

. . i 
the Constitution of Maryland: | 

"And the General Assembly shall pass no special j 
law, for any case, for which provision has been made j 
by an existing General Law." j 
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Chapter 792 has been drafted as a public local law. How­

ever, this designation will not save it, if, it is actually a 

special law. Such a law grants special benefits or imposes 

special impediments in certain individual situations. Whether 

any enactment which is designated a public local law is really 

a special law must be ascertained from the practical reason for 

the legislation. Baltimore City vs. Allegheny County, 99 Md. 

1 (19 01) and Beauchamp vs. Somerset County, 256 Md. 541, 549 

(1969). A narrowly drawn special statute may be permissible if 

it promotes some general interest for which the general law is 

inadequate. Middleman vs. Maryland - National Park & Planning 

Commission, 232 Md. 285 (1963). 

While the Equal Protection Clause prohibits unfair class­

ification, Article III, Section 33 prohibits a limited sub-

classification being selected from an established class. A 

recent case applying this protection is Beauchamp vs. Somerset 

.jCounty, 256 Md. 541 (1970) . There a public general law exempted 

any American Legion Post from assessment by the Somerset County 

Sanitary District. The Court found that the Sanitary Commission 

had created only one sub-district in Somerset County which served 

only one American Legion Post, though there were two other posts 

in the County. The Court held that the exemption "provided for 

an individual case" and was void: 

It is thus seen that the practical effect 
and the effect intended by the sponsors of the 
Act was to exempt American Legion Post No. 94 
from any assessment or charge by the Sanitary 
Commission. The Act thus, in effect, applies to 
one taxpayer only and to the land of that one 
taxpayer. In our opinion, it is a 'special' 
act which is unconstitutional under the provisions 
of Article III, Section 33 of the Maryland Constitution." 
256 Md. at 549. 

In this case, the practical effect of Chapter 792 is an 

even more flagrant violation of Article III, Section 33. Plaintiff 

131 



-18-

is the only dredger of sand and gravel in the tidal waters and 

marshes of Charles County and one of three in the entire state. 

The Wetlands Act is a general law covering dredging operations 

and investing the Board of Public Works with the Legislature's ! 

total police power. The special nature of Chapter 792 becomes 

|more obvious when compared with the Wetlands Act which applies 

to all dredging and filling for any substance in tidal waters. 
i i 
Chapter 792 arbitrarily isolates dredging for "sand, gravel and 

other aggregates or minerals," and restricts its application solely! 

to Charles County, thereby rendering Plaintiff its only target. | 

Clearer proof of the Act's special intent and special application ! 

|could not be found, and to the extent that its special status j 

Iviolates this provision of the Maryland Constitution, it should 
i 
! 

ibe declared invalid. 

v ! 
! 

THE ACT SUBJECTS PLAINTIFF TO CRIMINAL PRO- \ 

SECUTION UNDER A PENAL STATUTE, THE TERMS OF ] 
I 

WHICH ARE TOO VAGUE AND INDEFINITE. ! 

In State vs. Cherry, 224 Md. 144 (1960) the Maryland Court j 

of Appeals laid down the criteria for determining whether a j 

penal statute is unconstitutionally vague. The Court held that j 
i 

the terms in a statute are not vague if they meet one of the \ 

following standards: 

1. The words used have a technical or other special 

meaning. j 
I 

2. The words used have a well settled common law f 

meaning. I 
i 
i 

3. For reasons found to result either from the 

text of the statute involved or the subject with 
which it deals, a standard of some sort is afforded. j 

• \ 
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These criteria are taken from the opinion by Mr. Justice 

Sutherland in Connally vs. General Construction Company, 269 U.S. 

385, 391 46 S. Ct. 126 (1926). 

Plaintiff concedes that the words "tidal waters" have a 

well defined meaning in Maryland. However, the use of the word 

I!"marshlands" without a sufficient definition of that term in 

Chapter 792 does not afford Plaintiff notice of the extent of 

dredging which it may undertake on its property without violating 

the law. 

The term "marshlands" has no technical or other special 

meaning. Nor is there any well settled common law meaning of | 

(the term. As the evidence in this case showed, dredging regulations 
i i 
! ,1 

iare only ten or fifteen years old and there is no established 

I I 
history of a regulation of Wetlands within which the term "marsh- | 
lands" has gained a commonly understood meaning. The text of 

jchapter 792 gives no definition of "marshlands", and in fact no 

jlstatute has been found in which the term is used except Chapter 

i;792. There is no definition in the Wetlands Act or in any of the 

jpther regulatory measures to which Plaintiff is subject. 

ij This lack of a definition of marshlands becomes more acute 

l|when considered in the context of Plaintiff's contemplated 

perations and the extent of its land ownership. Plaintiff owns 

many acres of land, all of which borders navigable rivers. To 
I 
jthe extent that a condition of wet or periodically wet grounds has 
t i 

jpeen created by these water courses, the Plaintiff owns land which ij 

'could be called a marsh. Yet the evidence showed that, particularlly 

I ' 
in Mattowoman Tract, the wetness of the ground varies with the 

[seasons of the year and would certainly vary from year to year de-

jpending on the average water table of the area. Accordingly, Plain­

tiff could legally undertake a dredging operation at one time when 
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the land was dry and not marshy. Yet a change of season, a flood, 

a rise in the water table or any one of a number of natural 

phenomenom could cause the stream to rise inundating the mining 

area and apparently placing Plaintiff in violation of the Act. 

Consequently, Plaintiffss ability to know when it is in violation 

;jis left to happenstance and the whim of nature. This variable 

j;.t^,«d denies P l a i n t tfce constitution! right to un^tafce 

,and complete a course of conduct because conditions beyond its 

control may bring it into conflict with the terms of a penal 

statute. A constitutional act must convey "sufficiently definite 

^warning as to the proscribed conduct when measured by common 

^understanding and practices." Levin vs. State, 1 Md. App. 13 9, 

|[147 (1967). The extent of a marshland varies, and the use of the 

Si « 
literm as a standard for criminal conduct is worse than a vague stand 

Hard, it is no standard at all. For this reason Chapter 792 is 
ji 
unconstitutional. 

CONCLUSION 

The enactment of Chapter 792 as a total prohibition of sand 

and gravel dredging in Charles County is a restriction on free 

enterprise causing a loss of jobs and tax revenues. It shuts off 

a source of raw materials for construction companies in the 

growing Maryland - Washington, D.C. area which has existed for 

over sixty years. It is aimed solely and completely at Plaintiff 

and is totally inoperative against any other entity. In imposing 

this restriction and adversely affecting Plaintiff, Chapter 792 

adds nothing to the public welfare. It achieves no protection 

which has not already been achieved. It thus violates the due 

process and equal protection clauses of the United States and 

Maryland Constitution as well as the other constitutional pro­

visions alluded to herein. 

134 



-21-

For these reasons Chapter 792 should be declared invalid. 

Respectfully submitted, 

SHERBOW, SHEA & DOYLE 

V 
V c 

BY ^ y ^ K i x , ^ v ^ « * y \ y f i -
jfayies J . l |c^le 

Victor H. Laws x 

Attorneys for Plaintiff 

I HEREBY CERTIFY that a copy of the within brief was mailed 

to Henry R. Lord, Esquire, and Warren K. Rich, Esquire, attorneys 

for Defendants and to attorneys for Amici Curiae this day 

of November, 1971. 

SHERBOW, SHEA & DOYLE 

ttorneys for Plaintiff 
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POTOMAC SAND AND GRAVEL COMPANY, 

Plaintiff 

vs. 

MARVIN MANDEL, 
Governor of the State of Maryland 

and 

JOHN C. HANCOCK, State's 
Attorney for Charles County 

and 

FRANCIS C. GARNER, Sheriff 
for Charles County 

and 

COL. THOMAS C. SMITH, Superintendent 
Maryland State Police 

Defendants 

IN THE 

CIRCUIT COURT 

FOR 

ANNE ARUNDEL COUNTY 

Equity No. 20340 

AMENDED BILL FOR DECLARATORY JUDGMENT 
AND INJUNCTIVE RELIEF 

Potomac Sand and Gravel Company, a District of Columbia 

Corporation, by Sherbow, Shea & Doyle, its attorneys, sues Marvin 

Mandel, Governor of the State of Maryland, John C. Hancock, 

State's Attorney for Charles County, Francis C. Garner, Sheriff 

for Charles County and Thomas S. Smith, Superintendent of the 

Maryland State Police, Defendants. 

1. This Bill is brought for a Declaratory Judgment pursuant 

to Article 31A of the Annotated Code of Maryland (1957.Ed., 

1971 Replacement Vol.) 

PiledJL^CA 
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2. Plaintiff is engaged in the business of dredging sand 

and gravel from two locations, one in Maryland and one in Virginia 

The material thus dredged is delivered to certain of Plaintiff's 

customers and is also taken to Plaintiff's principal place of 

business located in the District of Columbia where it is sold to 

various contractors and other persons engaged in the building and 

construction business. At the three locations from which 

Plaintiff presently conducts its business, it employs approxi­

mately 106 persons. 

3, In Maryland, Plaintiff is owner of record and has 

title to three separate parcels of real property, each of which 

was purchased on December 30, 1960, as follows: 

a. Four contiguous tracts of land, hereinafter 

referred to as the Mattawoman Tract, consisting of 

approximately 1300 acres conveyed by deed to Plaintiff 

by the Grantor, The Smoot Sand & Gravel Corporation, 

in fee simple and recorded in the land records of 

Charles-County in Liber 152 at Page 37, et seg. 

b. Two contiguous tracts of land, hereinafter 

referred to as the Greenway Tract, consisting of a 

strip of land ninety feet wide and a second strip 

five feet wide conveyed by deed to Plaintiff by 

Grantor, The Smoot Sand & Gravel Corporation, in 

fee simple and recorded in the land records of Charles 

County in Liber 152 at Page 37, et seg. The deed 

conveying the Mattawoman Tract and the Greenway Tract 

is attached hereto, made a part hereof and marked 

"EXHIBIT A".. 
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c. One tract of land, hereinafter referred 

to as Craney Island, constituting an island in the 

Potomac River containing approximately 20 acres of 

land conveyed by deed to Plaintiff by the Grantors/ 

Lewis E. Smoot and Ann H. Smoot, his wife, in fee 

simple and recorded in the land records of Charles 

County in Liber 152 at Page 43, et seq. A copy of 

the deed conveying Craney Island is attached here­

to, made a part hereof and marked "EXHIBIT B". 

4. On March 6, 1964, Plaintiff acquired an additional 

parcel of land consisting of approximately 84 acres which was 

contiguous to and became a part of the Mattawoman Tract by deed 

from the Grantors, George P. Jenkins and Mary B. Jenkins, his 

wife, and Frank A. Susan and Clarece Susan, his wife, in fee 

simple which was recorded in the land records of Charles County. 

in Liber 167 at Page 733, et seq. A copy of the deed conveying 

this tract is attached hereto, made a part hereof and marked 

"EXHIBIT C". . 

5. Each of these three properties is riparian land in 

that each borders on a navigable body of water within the State 

of Maryland. The Mattawoman Tract: borders on the Mattawoman 

Creek, a navigable stream in Charles County, Maryland. The 

Greenway Tract borders on and Craney .Island lies entirely within 

the Potomac River, a navigable river which passes through and 

constitutes one boundary of Charles County, Maryland. 

6. All of the land owned by Plaintiff in Charles County, 

Maryland, was purchased by Plaintiff solely for the purpose of 

extracting deposits of sand and gravel as a source of supply for 

its customers. These deposits not only lie in the bed of the ' 
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navigable stream which abuts the Mattawoman Tract and in the bed 

of the navigable river which abuts the Greenway Tract and Craney 

Island, but further deposits also lie in the marshlands and fast 

lands which comprise the real property owned by Plaintiff in 

Charles County. 

7. Up to 1967, there were no restrictions on dredging 

sand and gravel deposits in Maryland. The only requirement prior 

to instituting a dredging operation existed in connection with 

the conduct of such an operation in a navigable body of water. 

Where dredging was to take place in a navigable stream or river, 

it was necessary to obtain a permit to do so from the United 

States Army Corps of Engineers, whose only concern was to assure 

that the operation did not adversely affect navigation. Plaintiff 

obtained such a permit in connection with its dredging operation 

on the Greenway Tract and it has, in fact, conducted its dredging 

activities under the authority granted by this permit.' 

8. Subsequent to 1967, until July 1, 1970, legislation 

enacted in Maryland also required a permit from the Maryland 

Department of Water Resources to dredge in tidal waters of.the 

State. The purpose of this permit was primarily designed to 

insure compliance with the water quality standards required by 

Maryland, although other interested departments of the State of • 

Maryland consulted with the Department of Water Resources in 

connection with issuing such permits. Plaintiff sought and ob­

tained permits from the Maryland Department of Water.- Resources 

to dredge on the Mattawoman Tract, the Greenway Tract and Craney 

Island. Dredging has actually been conducted on the Greenway 

Tract under the authority granted by this permit. 
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j V 

I 9. While in the process of attempting to obtain permits 

! 
i from the United States Army Corps of Engineers to dredge the 

| Mattawomah Tract and Craney Island'/ and before final disposition 

of the applications, the Maryland General Assembly enacted_and 

Defendant, Marvin Mandel, signed into law, Chapter 241, Laws of 

Maryland, 1970 (Art. 56C, Sees. 718-731, Annotated Code of Mary-

1 

land (1970 Replacement Vol.)), titled "Natural Resources", sub­

titled "Wetlands" (hereinafter called the Wetlands Act). This 

Act, inter alia, distinguished betwee.n state wetlands and private 

wetlands and set out the procedures to be followed in connection 

with obtaining permits for the institution of dredging operations 

in either type of wetland. Plaintiff promptly instituted pro­

ceedings to obtain permits to dredge the state wetlands at the • 

Mattawoman Tract and Craney Island. Hearings have been held, but 

no disposition has been made of either application. At the 
I present time, the Maryland Secretary of Natural Resources has not 

i 

j determined whether a permit will be necessary before Plaintiff 

will be allowed to dredge its private wetlands, but in the event 

it is determined necessary to obtain a permit, Plaintiff avers it 

intends to make application for such permits promptly. 

10. While Plaintiff was awaiting disposition of its 

applications for dredging permits from the United States Army 
i1 Corps of Engineers and the State of Maryland, the Maryland General 

jj Assembly enacted and Defendant, Marvin Mandel, signed into, law 

Chapter 7 92, Laws of Maryland, 1971 (Art. 9, Code of Public Local 

}| Laws of Maryland (1969 Ed.), Sec. 337A) , titled "Charles County", 

sub-tiuled "Regulation of Dredging Operations." That section 

j provider as follows: 

"(a) It shall be unlawful to dredge for sand, 
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gravel or other aggregates or minerals, in any of the 

tidal waters or marshlands of Charles County, providing 

that this section shall not conflict with any 

necessary channel dredging operation for the 

purposes of navigation. 

"(b) Any persons violating the provisions of 

this section shall, upon conviction thereof, be 

punished by a fine of not less than five hundred 

dollars ($50 0.0 0) nor more than twenty-five hundred 

dollars ($2,500.00), providing further that each day 

such, offense continues shall be a separate violation 

of this Section and subject to penalties thereof." 

This criminal statute, unless enjoined, becomes effective July 1, 

1971. 

11. Plaintiff is the only company which operates a sand 

and gravel dredging operation in Charles County, Maryland. There 

are companies doing business elsewhere in Maryland that dredge 

either sand, gravel or other aggregate. In addition, there are 

in Charles County and elsewhere in Maryland companies that conduct 

businesses which excavate sand and gravel from land pits. But 

since the prohibition and criminal sanction imposed by Chapter 

792 are applicable solely and locally to' dredging operations in • 

Charles County, it will only affect Plaintiff's operation in . 

Charles County. 

12. In the event Chapter 792 takes effect and is enforced, 

the result "will be to terminate completely Plaintiff's Maryland 

operations and cause it substantial, permanent and irreparable 

harm and carnage. In its existing dredging operation at the 

Greenway Tracts, and'in its contemplated 'dredging operation at 
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the Mattawoman Tract.and Craney Island, Plaintiff•does or will 

employ personnel sufficient to operate the dredging equipment 

necessary to remove the sand and gravel deposits, irrespective of 

where on its land those deposits are located. The material thus 

obtained is then placed on barges and towed either to various 

customers of Plaintiff or to its plant in the District of Columbia'. 

Plaintiff is the largest source of sand and gravel for building 

and construction purposes in the District' of Columbia. 

13. Plaintiff has an annual sales volume of over 800,000 

tons, its projected volume for 1971 being 84 2,000 tons.' Denial 

to Plaintiff of the opportunity to dredge sand and gravel deposits 

contained in, on. or around its real property in Charles County 

by enforcement of Chapter 792 will curtail that projected volume 

by approximately 120,000 tons. Predicated upon a gross revenue 

of $2,023,000 and a projected gross profit of $423,000 for 1971, 

the illegal termination of Plaintiff's Maryland operation by en­

forcement of Chapter 792 would cut•Plaintiff's gross revenue by 

$290,000 and its gross profit by $205,000. Moreover, because 

Plaintiff's customers purchase sand and gravel from Plaintiff 

under requirements contracts as needed, the inability of Plaintiff 
* 

to supply sufficient material from its Maryland deposits would 

cause those customers to seek new and permanent sources of supply j 

which would further add to the substantial and irreparable harm' 

and damage Plaintiff will sustain if Chapter 7 92 is enforced. 

14. Chapter 7 92, Laws of Maryland, 1971, and its enforce­

ment are invalid, unlawful and illegal in that: 

a. The Act and its enforcement deprive Plaintiff 

of its property without due process of law in violation 

of Section l-.o'f the 14th Amendment to the Constitution 
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of the United States and in violation of Article 23 of . j 

the Declaration of Rights of the Constitution of Maryland. 

b. The Act and its enforcement subject Plaintiff 

to criminal prosecution under-a penal statute the terms 

of which are so vague and indefinite as to be uncertain 

in their meaning and therefore constitute a denial of 

due process of,law in violation of Section 1 of the 14th 

Amendment to the Constitution of the United States and 

in violation of Article 23 of the Declaration of Rights 

of the Constitution of Maryland. 

c. The Act does not apply to persons who dredge 

sand, gravel or other aggregates or minerals elsewhere • 

in the State of Maryland, nor does it apply to persons 

who remove sand, gravel or other aggregates or minerals 

from land pits in Charles County and therefore the Act 

and its enforcement deny.to Plaintiff the equal protection 

of the laws in violation of Section 1 of the 14th Amend­

ment to the Constitution of the United States. 

d. The Act and its enforcement subject Plaintiff 

to criminal prosecution under a penal statute that dis­

criminates between persons and classes of persons similarly 

situated and therefore denies Plaintiff equal protection' 

of the laws in violation of Section 1 of the 14th Amend­

ment to the Constitution of the United States. 

e. The Act and its enforcement .injure Plaintiff 

and its property without providing Plaintiff a remedy 

at law in violation of Article 19 of' the Declaration of 

Rights of the Constitution of Maryland. 
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f. The Act and its enforcement constitute an 

attempt by Charles County, Maryland, to take private 

property of Plaintiff for public use without just com­

pensation in violation of Article III, Section 40 of 

the Constitution of Maryland and without due process 

of law in violation of Section 1 of the 14th Amendment 

to the Constitution of the United States and in viola­

tion of Article 23 of the Declaration of Rights of 

the Constitution of Maryland. 

g. The Act is a special law on a subject for 

•which provision has been made by an existing general 

law, the Wetlands Act, in violation of Article III 

Section 33 of the Constitution of Maryland. 

15. The Act and its enforcement are ,£tu?ther invalid, un­

lawful and illegal in that: 

a. The Act does not prescribe fair, reasonable, 

rtainable and objective standards and criteria 

for the determination of the conduct prohibited. 

b. The Act does not provide for just compensation 

for the denial to Plaintiff of the use and enjoyment of 

its property. 

16. Plaintiff is without legal remedy in the premises, and 

by reason of the acts and circumstances alleged above, will suffer 

irreparable injury and damage and is threatened with additional 

and continuing irreparable injury and damage if the Act is per­

mitted to become effective on July 1, 1971, and is thereafter 

enforced. 
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WHEREFORE, Plaintiff prays: 

a. This Court issue a judgment declaring the pro­

visions of Chapter 792, Laws of Maryland, 1971, are 

invalid and unenforceable in that the Act and its provisions 

violate the Constitution of the United States and the 

Constitution of the State of Maryland. 

b. Pursuant to Rule BB70, et seq. of the Maryland 

Rules of Procedure, an order be passed temporarily enjoin­

ing Defendants and each of them during the pendency of 

this action, from taking any action or proceeding against 

Plaintiff, its officers, agents, servants or employees, 

for allegedly violating Chapter 792, Laws of Maryland, 

1971, or any provision thereof. 

c. Pursuant to Rule BB70, et. seq. of the Maryland 

Rules of Procedure, Defendants and each of them be perma­

nently restrained and enjoined from taking any action or 

proceeding against Plaintiff, its officers, agents, 

servants, or employees, for allegedly violating Chapter 792, 

Laws of Maryland, 1971, or any provision thereof. 

d. It may have such other and further relief as 

this Court may deem just and equitable. 

SHERBOW, SHEA & DOYLE 
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POTOMAC SAND AND GRAVEL 
COMPANY, 

Petitioner 

vs. 

GOVERNOR OF MARYLAND, et al 

Respondents 

IN THE 

CIRCUIT COURT 

FOR 

ANNE ARUNDEL COUNTY 

Equity No. 20430 

ORDER 

Upon the foregoing Motion it is this l'o day of October, 

1971, 

ORDERED, that the Plaintiff is given leave to file an 

Amended Bill for Declaratory and Injunctive Relief in the form 

attached. 
/1 

f/\^ 

AKXPIM^/^' f-
Judge 

^ S , \o c*,^ vfc-w-h vc: kfTo-. 



POTOMAC SAND AND GRAVEL COMPANY, 

Plaintiff 

v. 

MARVIN MANDEL 
Governor of the State of Maryland 

JOHN C. HANCOCK, 
State's Attorney for Charles County, Md. 

FRANCIS C. GARNER, 
Sheriff for Charles County, Md. 

and 

COL. THOMAS S. SMITH, 
Superintendent, Maryland State Police, 

Defendants 

IN THE 

CIRCUIT COURT 

FOR 

ANNE ARUNDEL COUNTY 

Equity No. 20*}30 

ORDER 

Upon the foregoing Motion for Leave to Appeal as Amici 

Curiae, no Answer thereto having been filed by any of the parties 

to this action, it is this W day of -^5^ft87T~ 1971, 

ORDERED by the Court that Maryland Environmental Defense 

Center, Inc., Maryland Conservation Council, National Audubon 

Society, Southern Maryland Audubon Society, Mason Neck Citizens 

Association, Isaak Walton League of America, Inc., Virginia State 

Division, and Great Falls Conservation Council may appear as 

amici curiae to participate In arguments and file briefs, but 

not to examine witnesses or offer evidence. Counsel for amici 

curiae shall furnish a copy of their briefs to counsel for all 

parties, and counsel for all parties shall serve upon counsel 

for amici curiae copies of all pleadings, motions, or briefs 

hereafter filed. 

f i l ed x^£X_._„ij S^/JlT 
Matthew S. Evans, Judge 
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POTOMAC SAND AND GRAVEL COMPANY. 

Plaintiff, 

vs. 

MARVIN MANDEL, Governor of the 
State of Maryland, et al., 

Defendants. 

IN THE 

CIRCUIT COURT 

FOR 

ANNE ARUNDEL COUNTY 

Docket 
Folio 
File No. 20430 Equity 

PRE-TRIAL BRIEF OF AMICI CURIAE 

Interests of the Amici Curiae 

This Amicus Brief is submitted on behalf of the Maryland 

Environmental Defense Center, Inc., the National Audubon Society, 

the Southern Maryland Audubon Society, the Maryland Conservation 

Council (which is comprised of the 33 member organizations specified 

in the motion for leave to appear as amici curiae), the Izaak Walton 

League of America, Inc., Virginia State Division, the Mason Neck 

Citizens Association, the Great Falls Conservation Couneil, the 

Conservation Council of Virginia, Inc. (which is comprised of the 

44 member organizations - representing 175,000 individuals - which 

organizations are specified in the supplemental motion for leave to 

appear as amici curiae), and the Northern Virginia Conservation 

Council, Inc. (comprised of 4-00 individuals and organizations) . 

Each of these organizations was created for the purpose of conserving 

protecting and preserving our nation's natural resources. Pursuant 

to that purpose, they have been active at all levels of government, 

including legislative, administrative and judicial action which 

affects the environment. 
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Water pollution in general and the preservation and pro­

tection of tidal waters and marshlands, which are often referred to 

as wetlands, have received active attention from these organizations. 

Wetlands are an essential source of nutrients and a habitat for 

various forms of life such as finfish, shellfish and waterfowl. 

They also serve as a source of income and recreation for all 

citizens of our nation. 

Because of their belief that these important functions 

of our wetlands must be preserved, the above-named organizations 

have joined, together as amici curiae to present to this Court 

their views on the important law which is the subject of this 

law suit. 

II. 

Background of the Statute in Question 

On May 28, 1971, Governor Marvin Mandel signed into law 

House Bill 1192, which became Chapter 792, Laws of Maryland, 1971 

(Article 9, Code of Public Local Laws of Maryland (19 69 Ed.), 

Section 337A) and which is titled "Charles County," subtitled 

"Regulation of Dredging Operations" (hereinafter referred to as 

the "Anti-Dredging Law"). The Anti-Dredging Law prohibits dredging 

for sand and gravel and similar materials in any of the tidal 

waters or marshlands of Charles County, unless dredging in such 

areas is necessary for the purposes of improving navigation. 

It is clear from the face of this legislation that the 

Anti-Dredging Law was introduced and enacted into law for environ­

mental purposes. The Charles County delegation was acting on 

behalf of the citizens of Charles County in obtaining passage 

of the Anti-Dredging Law for the manifest purpose of preserving 

and protecting from further degradation an area of the Potomac 

Watershed which is a valuable natural resource of the State of 

Maryland. 
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The tidal waters and marshlands of Charles County are 

necessary for the existence of various types of wildlife, including 

numerous species of fish and waterfowl. These tidal waters and 

marshlands provide a major source of income to fishermen and water­

men of Maryland, as well as those of Virginia, and are an important 

source of recreation for citizens of both Maryland and Virginia. 

Passage of the Anti-Dredging Law represents the culmination 

of efforts of environmental and conservation organizations in Mary­

land and Virginia to preserve the tidal waters and marshlands in 

Charles County. 

Pursuant to the provisions of the 1970 Wetlands Act 

(Chapter 241, Laws of Maryland, 1970 (Code 1970 Repl. Vo.), Article 

66C, Sections 718 through 731), titled "Natural Resources," sub­

titled "Wetlands," Potomac Sand & Gravel Co. (hereinafter referred 

to as plaintiff) filed applications for permits to dredge for sand 

and gravel on tracts of land owned by plaintiff in Charles County. 

These proposed dredging operations would have occurred primarily 

in tidal waters and marshlands which are within plaintiff's pro­

perty. Hearings were held in April, 1971 by the Department of 

Chesapeake Bay Affairs on behalf of the Secretary of Natural 

Resources, who is required by the 1970 Wetlands Act to submit a 

report to the Board of Public Works on applications for permits 

under that Act. 

Twenty conservation and environmental groups from the 

states of Maryland and Virginia, some of whom constitute the Amici 

in this brief, six government agencies from Maryland, Virginia and 

the Federal government, and numerous individuals either testified 

or submitted statements for the record in opposition to plaintiff's 

said applications. Significantly, only plaintiff supported its 

applications. These facts are all a matter of public record in 

that proceeding, and clearly establish the public interest in the 

environmental protection afforded under the Anti-Dredging Law. 
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III. 

The Anti-Dredging Law Is an Environmental Statute 
Enacted for the Purpose of Protecting and Conserving 

the Tidal Waters and Marshlands of Charles County, Maryland 

The Anti-Dredging Law is clear on its face, as well as 

from its purpose, that it is in fact an environmental law. The 

Anti-Dredging Law was introduced to the Maryland House of Delegates 

by the Charles County delegation on March 11, 1971. Attached as 

Appendix A is an affidavit signed by members of the Charles County 

delegation which clearly states that the purpose of House Bill 1192 

was to protect and conserve the tidal waters and marshlands of 

Charles County for the benefit of the citizens of Charles County and 

to preserve the ecological systems of these tidal waters and marsh­

lands which support various types of wildlife, including numerous 

species of fish and waterfowl. 

Further, House Bill 1192 was introduced, read to the House 

of Delegates and referred to the Committe on Environmental Matters. 

The Bill was subsequently reported favorably by the Committee on 

Environmental Matters. The fact that the Bill was referred to the 

Committee on Environmental Matters, which has the responsibility 

for reviewing all bills relating to the environment, further estab­

lishes the environmental nature of the legislation. It is therefore 

manifest that the Anti-Dredging Law was enacted for environmental 

purposes. 

IV. 

The Anti-Dredging Law Does Not Constitute a Taking 
of Property Without Due Process of Law Under the 

Constitution of the State of Maryland or the United States 

A. A State May Restrict Property Rights 
in the Exercise of its Police Powers 

It is well settled that a state has the power to promote 

the general welfare of its citizens by the exercise of the state 
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police powers.— It is equally well settled that prohibition upon 

the use of property for purposes that are declared by valid legis­

lation to be injurious to the health, morals or safety of the 

community does not constitute an unconstitutional taking of 

property for the public benefit.— 

The exercise of state police powers frequently interferes 

with the rights of a citizen to use his property. When such an 

interference occurs, the courts must determine whether the exercise 

of the police power is valid, or whether that exercise deprives a 

person of his property without due process of law. In such cases, 

courts have long recognized the validity of the exercise of police 

power, even though such exercise abridges to some extent the conduct 

of an individual in relation to his property, the use of property, 

3/ and the value of property.— 

The only constitutional restraint on legislation enacted 

under the police power of a state is that the law shall not be un­

reasonable, arbitrary or capricious, and that the means selected 

shall have a real and substantial relation to the object sought to 

be attained. 

When a law affects the use of property, the courts usually 

speak in terms of whether the law effects a "taking" of the property. 

That is, has the owner of the property been deprived of his property 

without constitutional due process and just compensation. There is 

no rigid formula to determine where valid regulation ends and taking 

begins. Each case must be considered on its own facts to determine 

whether the exercise of the police power is reasonable, or whether 

a taking has occurred. 

1/ Nebbia v. New York, 291 U.S. 502 (1933). 

2/ E._g., Mugler v. Kansas, 123 U.S. 623 (188 7). 

V Goldblatt et al. v. Hempstead, 369 U.S. 590 (1961) 
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4/ This principle was expressed in Lawton v. Steele—' as 

follows: 

To justify the State in . . . interposing in behalf 
of the public, it must appear, first, that the interests 
of the public . . . require such interference; and 
second, that the means are reasonably necessary for 
the accomplishment of the purpose, and not unduly 
oppressive upon individuals. [152 U.S. at 137.] 

Thus, unless governmental action is unduly onerous and burdensome 

relative to a person's property, no "taking" of his property will 

be found .— 

As may be expected, where the test is one of reasonableness 

of government action in determining whether deprivation of property 

without due process has occurred, such determination may be difficult 

and judicial decisions are diverse. There are, however, many cases 

on this issue which provide guidelines for making the necessary 

determination of statutory validity. 

In Goldblatt v. Hempstead, the Supreme Court found that an 

ordinance which prohibited mining excavations below the water table 

was a valid, exercise of the townTs police power, even though it was 

conceded by the Court that the ordinance prohibited the beneficial 

use to which the property had previously been devoted. 

Appellant Builders Sand and Gravel Corporation had been 

continuously mining sand. and. gravel since 1927 on part of a 38-acre 

tract of land owned by appellant Goldblatt. Before the end of the 

first year of such mining operations the excavation had reached the 

water table leaving a water-filled crater which was widened and 

deepened, to the point that a 20-acre lake with an average depth 

of 25 feet was created. In 194-5, the town, which had expanded 

around, the excavation, adopted a series of ordinances which were 

designed to regulate mining within the town limits. In 1958, an 

ordinance prohibiting excavation below the water table was passed. 

4/ 152 U.S. 133 (1894) . 

5/ Goldblatt v. Hempstead, supra at p. 594. 
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The Court conceded that the ordinance completely prohibited 

a beneficial use to which the property had previously been devoted. 

Nevertheless, the Court noted: "If this ordinance is otherwise a 

valid, exercise of the townTs police powers, the fact that it deprives 

the property of its most beneficial use does not render it unconsti­

tutional ."— To support its position, the Court quoted from Mugler 

v. Kansas:— 

The power which the States have of prohibiting such 
use by individuals of their property as will be pre­
judicial to the health, the morals, or the safety of 
the public, is not — and, consistently with the 
existence and safety of organized society, cannot 
be — burdened with the condition that the State 
must compensate such individual owners for pecuniary 
losses they sustain, by reason of their not being 
permitted, by a noxious use of their property, to 
inflict injury upon the community. [3 69 U.S. at 593.] 

The fact that a property owner purchases land for a speci­

fic purpose does not make a prohibition of that use of the land 

invalid. This argument was raised by the owner and manufacturer 

of a brickyard who was prohibited by an ordinance from continuing 

8/ 
his business within city limits.— Further, in Hadacheck, it was 

noted that if the property could, not be used for brickmaking, the 

value of the property would drop from $800,000 to $60,000. This 

diminution of value was also not persuasive to the Court that the 

ordinance was invalid. 

The Court of Appeals of Maryland also has had. occasion to 

decide whether an unconstitutional taking has occurred. In a repre-

9/ sentative case, the court found no such taking.— There Cities 

Service purchased three contiguous lots which had been zoned for 

6/ Id. at p. 592. 

1/ Supra note 2. 

8/ Hadacheck v. Sebastian, Chief of Police of the City of Los 
Angeles, 239 U.S. 394 (1915). 

9/ Cities Service Oil Company v. Board of County Commissioners 
for Prince GeorgeTs County et al, 172 A.2d 523 (19 61). 
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commercial use, including filling station use, prior to its purchase. 

Such purchase was made specifically for erection of a filling station 

on the property. Cities Service obtained a permit to build a station 

but was served with a stop work order thereafter. The stop work order 

was based upon violation of zoning ordinance set back requirements, 

the enforcement of which would preclude use of the property for 

service station purposes. In regard to Cities Service's taking 

argument, the Court said: 

There is evidence that it would be inconvenient and 
expensive to Cities Service not to be able to proceed 
to use the property for a filling station as planned, 
that its only use for the property is as a filling 
station and such use is the highest and best use of 
the land. It does not, however, in our view, measure 
up to proof anywhere near to a showing that the appli­
cation of the zoning law, as we interpret it, prevents 
any reasonable use of the property, nor do we find any 
such proof. Yet we think that is the test which the 
appellant would have to meet to show constitutional 
invalidity of the restriction. The fact that the 
property would be more valuable to the owner, if 
free of the restriction, is not enough. [172 A.2d 
at 528.] 

In summary, where the exercise of police power infringes 

upon property rights, such infringement will not be constitutionally 

invalid when the exercise of police power has a reasonable and 

rational relationship to the protection of the public welfare. 

B. The Anti-Dredging Law Is a Valid Exercise of 
the Police Power and Is Not an Unconstitutional 
Taking of Plaintiff's Property 

The fact that the Anti-Dredging Law is an environmental law 

is of primary importance in deciding the constitutional issues 

presented by this case. 

The protection, preservation and conservation of all 

phases of the earth's environment is one of the most crucial issues 

of today. This issue was succinctly stated in a recent case— 

10/ Izaak Walton League v. Macchia, Environmental Reporter, 
2 ERC 1661 (D.C. N.J. No. Civ. 1037-70, 1971). 
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upholding standing of a local Izaak Walton League chapter as plain­

tiff in a dredge and fill case: 

Ecology looms as the issue of the decade. 
ManTs mounting apprehension for the preservation of 
his physical environment sounds a "clear and present 
danger" to his survival, unless an ecological balance 
is maintained. Scientific reports emphasizing the 
danger and the need for realistic legislative protection 
of the environment have been featured in the Press and 
forcibly brought to the attention of State legislatures 
and governmental agencies. Ecological conferences have 
been convened in the leading capitols of the world. 
And our own Congress, prompted by this momentum, has 
made environmental quality and its intelligent control 
a matter of concern. [2 ERC at 1662.] 

1. Relevant Environmental Considerations 

Proof of present concern over environment has been the 

widespread action at all levels of government to enact legislation 

which is designed to protect the environment. On the federal level 

alone, Congress has recently enacted far-reaching environmental 

legislation, of which three examples are: the National Environ-

11/ mental Policy Act of 19 69,— the Environmental Quality Improvement 
12/ 13/ 

Act of 1970,— and the Water Quality Improvement Act of 1970.— 

On the federal executive level, recent significant actions 

also have been taken to protect the environment. The Environmental 

Protection Agency was established to provide technical and policy 

guidance to other federal agencies and to state and local govern­

ments on environmental matters. And, the Council on Environmental 

Quality was established to coordinate the activities of federal 

government agencies which affect the environment. 

The pollution of our nationrs waters has reached a peril­

ous point. In particular, the despoliation of tidal waters and 

marshlands has become a problem of enormous concern. Wetlands 

are necessary for the survival of various forms of water life 

such as finfish, shellfish and of plants, animals and waterfowl. 

11/ 42 U.S.C. section 4321 et seq. 

12/ 4-2 U.S.C. sections 4371-4. 

13/ 33 U.S.C. section 1151. 



-10-

Thus, wetlands are of significant economic and recreational value 

to the general public. 

The declarations and public policy section of the 1970 

Maryland Wetlands Act puts the importance of State wetlands in 

their proper perspective: 

§718. Declarations and public policy. 

It is declared that in many areas of the State 
much of the wetlands have been lost or despoiled by 
unregulated dredging, dumping, filling, and like 
activities, and that the remaining wetlands of this 
State are in jeopardy of being lost or despoiled by 
these and. other activities; that such loss or des­
poliation will adversely affect, if not entirely 
eliminate, the value of such wetlands as sources 
of nutrients to finfish, Crustacea and shellfish 
of significant economic value; that such loss or des­
poliation will destroy such wetlands as habitats for 
plants and animals of significant economic value and 
will eliminate or substantially reduce marine commerce, 
recreation and aesthetic enjoyment; and that such loss 
or despoliation will, in most cases disturb the 
natural ability of tidal wetlands to reduce flood 
damage and adversely affect the public health and 
welfare; that such loss or despoliation will substan­
tially reduce the capacity of such wetlands to absorb 
silt and will thus result in the increased silting of 
channels and harbor areas to the detriment of free 
navigation. Therefore, it is declared to be the 
public policy of this State, taking into account 
varying ecological, economic, developmental, recre­
ational and aesthetic values, to preserve the wetlands 
and to prevent the despoliation and destruction thereof. 

National concern over the preservation and protection of 

wetlands is also manifest in the increase of court cases being 

instituted by conservation groups against dredge and fill oper-

14/ 
ations— and by persons who have been denied permits to dredge 

15/ and fill because of ecological reasons.— 

Renowned environmental and conservation groups are 

actively engaged in public education with respect to the importance 

14/ E.jg., Izaak Walton League v. Macchia, supra note 10. 

15/ Zabel v. Tabb, 430 F.2d 199 (CA5 1970). 
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of wetlands. For example, the Sierra Club recently ran a full page 

advertisement in a nationally distributed magazine concerning wet-
1 fi/ 

lands.— Expensive advertising of this nature demonstrates the 

concern of aware citizensT groups over the importance of environ­

mental issues affecting wetlands. 

The ecological importance of wetlands is further demon­

strated in the study of our nationTs estuaries which was undertaken 

by the Department of Interior in response to the Estuary Protection 

17/ 
Act. By that Act Congress gave the Secretary of Interior special 

responsibilities for studying estuaries and developing means to 

protect, conserve, and restore them. 

Estuaries are a valuable national resource. Perhaps, the 

best description of estuaries and their importance is found on the 

cover letter to the National Estuary Study which was directed to 

the Secretary of the Interior by the Directors of the Bureau of 

Commercial Fisheries and Bureau of Sport Fisheries and Wildlife 

in the Department of Interior: 

Estuaries are among the Nation's most essential 
resources I They constitute a unique part of 
America's national heritage. They have value 
to all of the people, not merely to residents 
of the coastal and great lakes areas. 

Estuaries are more productive than the best farm 
lands. They form a link in the production of the 
vast majority of the fish taken in the sport and 
commercial harvest and the marine areas off-shore 
and in the estuaries themselves. Estuaries are 
vital for the conservation and welfare of migratory 
birds, an international resource for which the 
Federal Government has special responsibility. 

Estuaries contain a combination of fresh water and 
sea water nourished by nutrients from the land and 
from the sea. They are richer than either by itself. 
Their diversity supports an enormous wealth and 
variety of fish, birds, mammals, and other living 
organisms. 

16/ Sports Illustrated, July 5, 1971. 

17/ 16 U.S.C. sections 1221 et seq. 
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Estuaries have a form of natural beauty found nowhere 
else. They constitute the only open, wilderness-type 
areas in the vicinity of the largest metropolitan 
centers of the Nationv Thus, the preservation of 
estuaries would help fulfill one of your major goals 
— the provision of places for getting out of doors 
to enjoy nature near the concentrations of our 
people. 

Enormous numbers of Americans depend on or use the 
estuaries. At least half of the 200 million people 
of the Nation can utilize them for recreation, 
including millions who migrate to the estuaries 
from inland states to fish, sail, or otherwise 
enjoy their recreational bounties. Many others 
enjoy the fruits of their rich production on the 
dinner table. Truly, estuaries are a national 
resource.i§/ 

Speaking of the current situation regarding the condition 

of estuaries, this letter goes on to state: 

Estuaries are in jeopardy. They are being damaged, 
destroyed and reduced in size at an accelerating 
rate by physical alteration and by pollution. They 
are favorite places for industry, which finds the 
land cheap, water transportation easy, and waste 
disposal convenient. They are also favorite places 
for residential developers who find it exceedingly 
profitable to dredge and fill an estuary and thus 
destroy part of it in order to appeal to the desire 
of affluent Americans who live near the water in 
houses which are accessible by both boat and auto­
mobile. 

Except for a few in Alaska, every one of the Nation's 
estuaries have been modified by man. Twenty-three 
percent have been severely modified, fifty percent 
moderately modified, and twenty-seven percent 
slightly modified. 

We conclude that it is in the national interest for 
the Interior Department to initiate now a positive 
approach to protection, restoration, and.sound use 
of the natural resources of estuaries.—• 

The National Estuary Study is a seven-volume work, which 

is available from the United States Department of the Interior Fish 

and Wildlife Service. Of particular interest to this case are the 

passages concerning dredging and filling, with particular respect 

18/ National Estuary Study, Volume 1, pp. 1-2 (1970). 

19/ Id. at p. 2. 
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to the Chesapeake Bay Estuary. Page 53 of Volume Two of this study 

shows the Chesapeake Bay Estuary extends up the Potomac River to 

Washington, D. C. and that the area containing the tracts on which 

plaintiff desires to dredge is in the severely modified portion of 

the Potomac River. 

The injury caused by dredging for sand and gravel from 

estuaries is described in the study as follows: 

Extraction of sand, gravel, shell, and 
fill materials, as previously noted, removes pro­
ductive bottom habitats. It removes the animals 
and plants growing on the bottom and spreads silt 
and fines that smother other bottom habitats. It 
changes basin topography, altering currents and 
related factors. It also creates turbid water 
conditions that reduce photosynthetic plant growth 
dependent on it. 

* * * 

Further, dredging for sand, gravel, and fill from 
estuaries can result in long-lived changes in 
currents, circulation, mixing, salinity, dissolved 
oxygen, and productivity of bottoms. The short-
term gains from mining of sand, gravel, shell, and 
similar low-value materials may often be inadequate 
to justify the threats to renewable resources that 
will continue to produce for us forever if we will 
but see to their proper protection and management. 
Such mining activities should, therefore, be con­
ducted in recognition of their impact on the 
environment so as to maximize social benefits. 
They should be controlled so that this is assured, 
or prohibited if they would cause such great damage 
that justification of the mining is doubtful.£2/ 

The report reaches the following conclusion regarding the 

effects of channel dredging alone in the Chesapeake Estuary: 

In Maryland, the loss of wetlands was estimated at 
7%, and in Virginia 5%, during the period of 1954-
19 66.11/ 

20/ id. Volume 2, p. 138. 

21/ Id. Volume 3, p. 86. 
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2. Applicable Legal Precedents 

It is within the foregoing context of this recent awakening 

of manTs responsibilities to his environment in general and to wet­

lands in particular that the validity of the Anti-Dredging Law must 

be reviewed and decided. 

This law prohibits plaintiff from making one type of pro­

fitable use of its property which includes tidal waters and marsh­

lands of Charles County. However, as shown above, the Supreme Court 

has held that if a statute or ordinance is a valid exercise of the 

police power, "the fact that it deprives the property of its most 

22/ beneficial use does not render it unconstitutional."—• 

As also shown above, the fact that the effect of the 

Anti-Dredging Law will make the property less valuable to plaintiff 

is immaterial to the validity of the law. In Cities Service Oil Co. 

v. Board of County Commissioners for Prince GeorgeTs County, supra, 

the Court of Appeals of Maryland stated: "The fact that the property 

could be more valuable to the owner if free of the restriction, is 

not enough."—' In Hadacheck, supra, the Supreme Court found no 

taking in a city ordinance prohibiting manufacturing of bricks, 

even though the property owner demonstrated that the property was 

worth $800,000 as a brickyard and only $60,000 for any other pur­

poses. 

Nor does the fact that property was purchased for a 

specific purpose before passage of a law that prohibits use of the 

24/ 
property for such purpose make such a law unconstitutional.— 

22/ Goldblatt v. Hempstead, supra note 3; Mugler v. Kansas, 
supra note 2. See also Powell v. Pennsylvania, 127 U.S. 678 (1887) 
(sustaining prohibition upon manufacture of oleomargarine or 
imitation butter). 

23/ 172 A.2d at 528. 

24/ Mugler v. Kansas, supra. 
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Therefore, plaintiff's allegations that the Anti-Dredging Law 

constitutes an unconstitutional taking for any of these reasons 

are without merit. 

25/ 
While there is some contrary authority,— Amici submit 

that the weight of better reasoned case authority supports the 

validity of conservation statutes such as that involved in the 

Anti-Dredging Law. 

Candlestick v. San Francisco Bay,—•'upheld denial of a 

permit required by state law to fill on land submerged by high tide 

in San Francisco Bay, which had been purchased for $40,000 for the 

express purpose of depositing fill from construction projects. The 

court rejected appellant's claim for damages for the taking of its 

property and the denial of fill permit was a valid exercise of 

police power. The proper test of valid exercise of police power 

was stated as follows: 

It is a well settled rule that determination 
of the necessity and form of regulations enacted pur­
suant to the police power "is primarily a legislative 
and not a judicial function, and is to be tested in 
the courts not by what the judges individually or 
collectively may think of the wisdom or necessity 
of a particular regulation, but solely by the answer 
to the question is there any reasonable basis in fact 
to support the legislative determination of the regu­
lation's wisdom and necessity?" (Consolidated Rock 
Products Co. v. City of Los Angeles, 57 Cal.2d 515, 
522.) Furthermore, even if the reasonableness of the 
regulation is fairly debatable, the legislative deter­
mination will not be disturbed. [Emphasis supplied. 
2 ERC at 1081.] 

In Adams v. Shannon,—^a state law prohibiting the impor­

tation of piranha fish, was found, to be a valid exercise of police 

25/ Maine v. Johnson, Environmental Reporter, 1 ER 1353 (Maine 
Supreme Judicial Court, No. 589, Law No. 1487, 19 70), holding denial 
of a permit to fill under Maine's wetlands act violated the Maine 
Constitution; Morris County Land Improvement Company v. The Township 
of Parsippany-Troy Hills, 193 A.2d 232 (1963), holding a township 
zoning ordinance directed at the use of swampland constituted a 
taking, inasmuch as the prime object of the ordinance was retention 
of the land in its natural state, essentially for a floodwater 
detention drain and preservation of wetland wildlife sanctuary. 

26/ Environmental Reporter, 2 ERC 1075 (Cal. Court of Appeals, 
1970). 

27/ Environmental Reporter, 1 ER 1337 (Cal. Court of Appeals, 
No. 35, 142, 1970). 
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power. The court stated: 

A state may prohibit the importation, possession, 
transportation, or sale of fish or game taken out­
side the state when its legislature reasonably 
determines that the action is needed to protect 
the local ecology. That action by a state does 
not violate the commerce clause of the United 
States Constitution and is a proper exercise of 
the police power of the state. 

ft * ft 

There is ample showing that the action is designed 
to protect the inland waters of California. 

* * ft 

In the case of an exercise of the state 
police power in a fashion designed to protect the 
natural environment, the test is not whether there 
is a clear and present danger to the environment 
which justifies the legislation. The test is rather 
whether the legislative body could have determined 
upon any reasonable basis that the legislation is 
necessary or desirable for its intended purpose. 
[Emphasis supplied. 1 ER at 1339.] 

This new importance of environmental concerns over man's 

activities is well demonstrated by the United States Court of Appeals 

for the Fifth Circuit in Zabel v. Tabb, supra, reversing a District 

Court injunction requiring the Army Corps of Engineers to issue a 

permit allowing property owners to fill tidelands: 

It is the destiny of the Fifth Circuit to be 
in the middle of great, oftentimes explosive issues of 
spectacular public importance. So it is here as we 
enter in depth the contemporary interest in the pre­
servation of our environment. By an injunction 
requiring the issuance of a permit to fill-in eleven 
acres of tidelands in the beautiful Boca Ciega Bay 
in the St. Petersburg-Tampa, Florida area for use as 
a commercial mobile trailer park, the District Judge 
held that the Secretary of the Army and his functionary, 
the Chief of Engineers, had no power to consider anything 
except interference with navigation. There being no such 
obstruction to navigation, they were ordered to issue a 
permit even though the permittees acknowledge that "there 
was evidence before the Corps of Engineers sufficient to 
justify an administrative agency finding that [the] fill 
would do damage to the ecology or marine life on the 
bottom." We hold that nothing in the statutory structure 
compels the Secretary to close his eyes to all that 
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others see or think they see. The establishment was 
entitled, if not required, to consider ecological 
factors and, being persuaded by them, to deny that 
which might have been granted routinely five, ten, 
or fifteen years ago before man's explosive increase 
made all, including Congress, aware of civilization's 
potential destruction from breathing its own polluted 
air and drinking its own infected water and the 
immeasurable loss from a silent-spring-like disturbance 
of nature's economy. [Emphasis supplied. 430 F.2d- at 
200-201.] 

V. 

The Anti-Dredging Law Does Not Contravene the 
Equal Protection Clause of the United States Constitution 

Plaintiff in its Bill of Complaint contends that the Anti-

Dredging Law deprives it of equal protection under the 14th Amendment 

of the United States Constitution. Plaintiff asserts that the 

statute "does not apply to persons who dredge sand, gravel or other 

aggregates or minerals elsewhere in the State of Maryland, nor . . . 

apply to persons who remove sand, gravel or other aggregates or 

minerals from land pits in Charles County. . . ."—2/ 

Plaintiff's claim in this respect is devoid of merit. 

As then Judge, now Chief Hammond of the Maryland Court of Appeals 

stated in Allied American Co. v. Comm't, 219 Md. 607, 623 (1959): 

Except where discrimination on the basis of race or 
nationality is shown, few police power regulations 
have been found unconstitutional on the ground of 
denial of equal protection, which may be what 
prompted the Supreme Court to call the equal pro­
tection clause the "usual last resort of consti­
tutional arguments." 

In cases involving economic regulatory legislation, such 

as the present Anti-Dredging Law, the test is now well established. 

Such legislation will be found to deny equal protection only if "it 

is without any reasonable basis and therefore is purely arbitrary." 

Lindsley v. Natural Carbonic Gas Co., 220 U.S. 61, 78 (1911). It 

is not enough that the measure results incidentally "in some in­

equality," or that it is not drawn with "mathematical nicety," ibid; 

28/ Bill of Complaint, paragraph 14(c). 
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the statutory classification must instead cause "different treatments 

. . . . so disparate, relative to the difference in classification, 

as to be wholly arbitrary." Walters v. City of St. Louis, 347 U.S. 

231, 237 (1954)(emphasis supplied). 

It is further well established that the Court, in ascer­

taining legislative purpose and the rationality of a statutory 

classification, must accept any reasonable legislative purpose 

and rationale underlying the statute which would make it consti­

tutional. "A statutory discrimination will not be set aside if 

any state of facts reasonably may be conceived to justify it." 

McGowan v. Maryland., 366 U.S. 4-20, 426 (1961); Wampler v. LeCompte, 

159 Md. 222 (1930), Allied American Co. v. CommTt, supra. 

Thus, in determining legislative purpose and the basis for 

the classificatory scheme, courts have properly considered, not only 

the language of the statute itself but also "general public knowledge 

about the evil sought to be remedied, prior law, accompanying legis­

lation, enacted statements of purpose, formal public pronouncements, 

and internal legislative history." Developments in the Law - Equal 

Protection, 82 Harv. L. Rev., 1965, 1077. See, je.jg. , Muller v. 

Oregon, 208 U.S. 412 (1908). 

The Court faces no problem here in finding a justified 

police power purpose behind the Anti-Dredging Law and rationality 

to the classification of the activities of dredgers in terms of 

furtherance of this purpose. As has been pointed out, the General 

Assembly in its Declarations and Public Policy in 1970 Wetlands 

Act, codified in Article 66C, §718, of the Annotated Code, 

enumerates the economic, developmental, recreational and aesthetic 

values of wetlands, and asserts the palpable danger to these valu­

able resources by dredging. Supra p. 10. 
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In part the 1970 Wetlands Law was based on a comprehensive 

study of Maryland Wetlands coordinated by the Maryland State Planning 

Department, called for under a 19 67 Resolution of the General 

Assembly. This study, significant portions of which are now 

available in Technical Reports under the serial title "Wetlands 

in Maryland," provides irrefutable proof of the fundamental value 

of wetlands not only to Charles County but to all counties of the 

State. It underlines, moreover, the damage done to the delicate 

ecological systems of wetlands by dredging. Chapter II of the 

State Planning Departments, Vol. II, Wetlands in Maryland (19 69), 

the Summary Chapter, is attached as Appendix B. 

Further evidence of the varied values of wetlands and 

tidal estuaries was available to the legislature through the state­

ments of witnesses in 1967 hearings before the Congressional 

Subcommittee on Fisheries and Wildlife Conservation of the Committee 

on Merchant Marine and Fisheries with respect to various then 

pending bills to authorize the Secretary of the Interior to Preserve 

Estuarine areas of the country. The statement before this Sub­

committee of then Congressman, now Secretary of the Interior, 

Rogers C. B. Morton, which stresses the importance of conservation 

measures with respect to Maryland wetlands, is attached as Appendix C. 

Similarly, there is a growing literature on the detrimental 

and harmful effects of dredging on estuarine marshes and tidal wet­

lands. Representative of this literature is an article entitled 

"Some Effects of Hydraulic Dredging and Coastal Development in Boca 

29/ Ciega Bay, Florida,"—'by John L. Taylor and Carl H. Soloman, Fishery 

Biologists, Fishery Bulletin, Vol. 67, No. 2, October 1968. 

There is thus overwhelming data justifying protection, 

absolute protection, of tidal wetlands from dredging. But Plaintiff 

maintains that it is discriminatory to prohibit only dredgers from 

29/ Boca Ciega Bay was the subject of the Zabel v. Tabb 
decision, supra pp. 16-17. 
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damaging the ecology of just a single county in Maryland, and not 

also prohibit filling or other incursions in wetlands in all the 

counties of the State. The short and dispositive answer to this 

contention is that the Maryland legislature could have justifiably 

concluded that dredging was the primary danger to the wetlands 

ecosystem in Charles County and thus prohibited this activity 

entirely, leaving other activity to be controlled through the 

permit system established under the 1970 Wetlands Act. 

McGowan v. Maryland, 3 66 U.S. M-20, makes it entirely clear 

that a State legislature, in that case the Maryland legislature, may 

make differential regulatory classifications which vary completely 

from county to county and not run afoul of the equal protection 

clause. Chief Justice Warren stated in that case: 

But we have held that the Equal Protection clause 
relates to equality between persons as such, rather 
than between areas and territorial uniformity is not 
a constitutional prerequisite. With particular 
reference to the State of Maryland, we have noted 
that the prescription of different substantive 
offenses in different counties is generally a matter 
for legislative discretion. [366 U.S. at M-27.] 

VI. 

Conclusion 

The undersigned Amici Curiae submit for the foregoing 

reasons that: (1) the Anti-Dredging Law constitutes a constitutional 

exercise of the legislative authority of the State of Maryland; 

(2) the Anti-Dredging Law is therefore fully valid and enforceable; 

and (3) accordingly plaintiff's Bill for Declaratory Judgment and 

Injunctive Relief should be denied. 

Respectfully submitted, 

MARYLAND ENVIRONMENTAL DEFENSE 
CENTER, INC. 

\ By - - M s ^ s p ^ ^ N~=fc 
Lloyd 0. Berber 
529 Nortn Charles S t r e e t 
Bal t imore , Maryland 21201 
752-2700 

B y % v^-^Zx WJ\. K 3 V Q £ ^ 

Robert M. Nied 
800 Tower Building 
222 E. Baltimore Street 
Baltimore, Maryland 21202 
385-1771 
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Anthony M. C a r e ^ 
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GREAT FALLS CONSERVATION COUNCIL 
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APPENDIX A 

We, the undersigned, as members of the Maryland State Legislature, 
Charles County Delegation, do hereby swear that the intention of 
House Bill #1192, Chapter 337 A (Code of Public Laws, Charles 
County, Mi. Art, 9» Annotated Code) was to provide for the 
preservation of the marshilands and tidal waters of Charles 
County, Maryland. 

We consider this law, as signed into effect by Governor Marvin 
Mandel at the close of the 1971 Session, to be an Environmental 
Protection Law designed to protect the threatened marshlands 
and tidal waters of Charles County, Maryland. 

,o 
if! 
exe 

2̂ §~_ 
Delegate Loretta Nimmerrichter 

Delegate Calvin Compton 

/4/Z/y/ 
Date 

State of Maryland 
County of Charles 
Subscribed ana sworn 
to bafore me this 7th 
day_of October, 1971. 

Notary Public 
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APPENDIX B 

II. StWABY 

Wetlands are land-water edge areas which in Maryland are primarily 

associated with the estuarine and immediate tributary waters of Chesapeake 

Bay. There are also wetlands of significant importance bordering the State's 

inland waterways and its estuaries on the Atlantic Coast. 

Wetlands are typically characterized by an abundance of numerous 

species,of aquatic vegetation. Moisture supplied by either permanent, tempor­

ary or intermittent submersion or inundation of land by surface runoff, tidal 

cycles or permanent standing water is supportive of such vegetation. 

There are two major groups of wetlands in Maryland, namely, inland 

and coastal. Within these two groups there are fourteen different types 

based upon carefully selected physical and biological features. Because of 

their intrinsic eoologic, economic and amenity values, Maryland's wetlands are 

an exceedingly valuable natural resource. 

In natural systems, vegetation occupies a basic position in the 

interconnected food webs that eventually reach man* TTetlands, as locales for 

aquatic vegetation, constitute a habitat that is essential to varied and 

desirable species of aquatic and terrestial animals. 

Economic benefits associated with wetlands are derived from fishing 

_ (commercial and sport), boating, hunting and fur trapping* In Maryland, 

,-—the commercial fishing and seafood processing industry has an annual dollar 

Plproduct of $56.9 million. This industry employs 6,000 fishermen full-time, 

D 
3,000 par t - t ime , and J*,300 people in the food processing sec t ion . 

Between 200,000 and t o 300,000 Marylanders annually spend an estimated 

$20 mill ion on goods and services for sal twater angling, exclusive of 

expenditures on boats and boating equipment. In the boating sec tor , ij2 

I I - l 
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per cent of marina-kept boats are used primari ly for f i sh ing . The value of 
-•if 

boats and boating equipment used for saltwater angling is estimated to be 

$11*9 million. 

Since a very high percentage (60-90$) of our important commercial and 

sport fish and shellfish can be found in estuaries at some time during their 

lives, the fundamental role of wetlands to aquatic ecology establishes their 

significance to the maintenaice of desired fishery resources and values 

associated with their harvest* 

the mixture of open surface waters and wetlands in Maryland makes 

it one of the most important in North America to migrating and wintering 

waterfowl. Waterfowl hunting provides outdoor recreation to 3f?,000 hunters 

annually in Maryland, It is estimated that these hunters spend between 

$10„5> and $17 of? million annually* To this may be added an estimated annual 

expenditure of $60,000 for rail and snipe hunting and -$200,000 for the 

purchase of furbearer pelts* 

Altogether, the major identifiable and at the same time quantifiable 

economic benefits associated with Maryland's .wetlands are estimated conserva­

tively at approximately $90 million annually. 

Besides such tangible benefits, wetlands provide significant intangible, 

non-quantifiable benefits* These include nature study, photography, 

scientific research, natural science education,'scenic and other esthetic valueSy 

as well as hydraulic, hydrologic and other functions with implications to 

estuarine dynamics and water quality* 

Fetlands comprise a significant portion of the more important 

remaining vestiges of J-Jaryland's natural land and seascapes. Because of 

their shoreline location, wetlands can be expected to have an important place 
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in forthcoming activity on the Scenic Rivers Study under Chapter 8f>, Laws 

of Maryland, 1968. 

Wetlands may have beneficial effects on the hydraulics of river and 

estuary systems. These effects include delay and storage of surface runoff 

and tidal surges, alteration of river flows, waves and tidal currents, and 

buffering or stabilizing the inundation of coastal lands. 

Wetlands provide several functions important to water quality through 

biological and chemical processes, sediment collection, influences on 

hydrology and shoreline buffer effect. Certain aquatic plants through 

various natural processes have the ability to take up and store inorganic 

materials that, in excessive amounts, cause conditions of aquatic overfertili-

zation. Aquatic plants are also important sources of dissolved oxygen 

essential to natural processes that assimilate waste discharged in water 

bodies. 

Soils frequently associated with or found underlying wetlands are 

unsuited for septic drainage fields. If development is prohibited in such 

areas, the wetlands can act as a natural buffer against potential pollutants 

that might be generated by shoreline development immediately adjacent to or on 

waterways. 

Wetlands function as settling or filtering basins and collect sediment 

as well as.other suspended material because of their shoaling characteristics 

and usually abundant vegetation. The water absorption and storage capabili­

ties of wetlands temporarily retain water from overland runoff or tidal 

inundation. Delayed flows that are released at natural rates flush pollutants 

downstream, dilute them into harmless concentrations or provide additional 

volumes of water to augment natural assimilative abilities* 
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To the above list of ecologic, economic and amenity values, man has 

added several more that require either the physical alteration of wetlands or 

their destruction. These include agriculture, housing, industry, marinas, 

dredging and spoil disposal, public works, erosion, solid waste disposal, and 

mosquito control. For the twenty-five year period, 19h2-196ls wetland losses 

due to these activities exceeded 23,000 acres for the entire State* This 

loss represents seven per cent of the total surveyed acreage in the Stateo 

Kan's alteration of wetlands is encouraged by the low tax revenues that 

are derived from them. Of all real property, wetlands are assessed at the 

lowest rates for taxation purposes. While wetlands represent about lu8 per 

cent of Maryland's total land area, they contribute only 0»2 per cent to the 

State's total assessed land valuation. Wetlands property tax assessments 

produce an estimated revenue of $121,000 on a total assessed valuation of 

$k.8 million (1968-69). Consequently, extensive wetlands holdings are viewed 

by many as a source of tax relief or as a tax augmentation opportunity through 

development of areas contributing relatively very little to the present 

taxable base* 

The real estate market, speculative land investment, and local govern­

ment financial problems are powerful forces for change in land use, especially 

wetlands. Unfortunately for the decision-making process, total gains and 

losses from short-range versus long-range development policies concerning 

wetlands are not easily quantifiable. Since short-term solutions and 

consequent gains are more obvious and immediate, they are more persuasively 

attractive than countering long-term gains and losses* 

To date, much of the shoreline development that has occurred in 

Maryland has been of a random, opportunistic nature. Important features in 

the decisions concerning development have been based primarily upon the 
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availability of suitable land and an interest in immediate return on 

investment capital* The pattern or rather lack of one x-jith regard to 

previous developmental activity reflects these features,. The question that 

should be raised and evaluated is, can Maryland afford this type of activity 

to continue in the future? Without careful forethought and weighing of all 

factors, the unfortunate consequence of unplanned and uncoordinated develop­

ment can easily cost far more than the anticipated benefits. However, if the 

State, with the support and cooperation of local governmental units, develops, 

adopts, and enforces shoreline development policies consistent with carefully 

considered plans that reflect all of the inherent values and uses, including 

wetlands, the best interests of all citizens will be served and protected. 

Maryland still has 307,hOO acres of wetlandsp In addition, there 

are 1*6 million acres of submerged bottom under the variable depths of 

Chesapeake Bay, its tributaries, and the Atlantic Coast estuaries. There is 

ample opportunity to maintain the vitality and productivity of the State's 

environmental amenities inextricably linked to its pervasive aquatic ecosystems. 

However, extensive remaining acreages of wetlands and submerged lands may 

create a false impression as to the need for regulation and protection. 

The abundance of this type of habitat is the fundamental reason for the rich 

producitivity and high values derived from the State's aquatic ecosystemSe 

The present apparent abundance of wetlands is ah illusion* 

Only deleterious results will be attained from persistent disturbances 

or destructive alterations to any natural system. Once certain limiting 

thresholds or tolerances are exceeded, correcting or compensating natural 

forces cease to exist. 

One feature of the wetlands field inventory was an evaluation of the 

vulnerability of xretlands to future change,. This evaluation was based on 



krf^ ̂development proposals and plans, location, zoning regulations or other 

factors. .Results show that hi per cent of the remaining wetlands are highly 

vulnerable to varying degrees of alteration or destruction within one to five 

years; 35 per cent are moderately vulnerable to destructive activities within 

ten years; and 17 per cent are safe— that is they should remain in their 

present condition indefinitely except for natural changes or phenomena, 

. .,. -...The scope of change or utilization of wetlands for other purposes is 

not an imagined threat. Large wetlands losses attendant with increases in 

population and economic growth have already been experienced in other states. 

One result of this experience has been the enactment of legislation pertaining 

specifically to wetlands protection and management in Maine, New Hampshire, 

Massachusetts, Connecticut, Rhode Island and North Carolina, Theee are also 

numerous instances where states are applying existing statutory authority and 

resource management agency rules and regulations germane to the problem. One 

such in Maryland is Article 96A (Water Resources) of the General Laws of 

Maryland, 

Tilth further reference" to the national perspective, one evaluation of 

Maryland's combined coastal wetland and estuary complex discloses that Maryland 

ranks seventh in percentage of "important" coastal wetlands; third in 

percentage of "important" open shoal habitat; and sixth overall out of the 

111 Atlantic Coast states„ 

The changing character of our natural environment due to the impact 

of increasing human populations is becoming increasingly apparent. Develop­

ment of the State's coastal zone because of economic advantages and environ­

mental amenities has produced frequent encroachments on wetlands. The economic 

imperfections regarding the goods and services, both private and public, that 

are related to wetlands, the real estate market for shoreline property, and 
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Ibe'al government revenue problems and attitudes toward the environment indicate 

that a scientifically and economically sound management program must be 

developed and implemented to assure an optimum combination of protection and 

utilization of wetlandsa 
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26 ESTUARINE AREAS 

of estuarine fireas should prove most helpful. Such a study should be 
id to tM feasbillty and desirability of establishing a nationwide system 

of estu&s^ine arftas, and to the conditions that ought to govern the areas. 
SecUonxJof feeJj'llls is directed towards a special type of pollution problem, 

and would apgly~to any estuary of the United States, and to the Great Lakes 
and connectingVaterways. This emphasis on environmental concerns is most 
commendable. I ar te that enactment of this Section would necessitate a dual 
permit system for dredging and related operations—one to be issued by the Corps 
of Engineers and the otter by the Secretary of the Interior. The Committee 
will no doubt wish to eaigore the problems that might arise under such a 
situation, and to explore theSi^asibility of a single permit system. 

Sincerely yours, 
^ DONALD IP. HOBNIG, Director. 

EXECUTIVENQFFICE OF THE PRESIDENT, 
OFFICE OT^SCIENCE AND TECHNOLOGY, 

tghington, D.O., March 6,1967. 
Hon, EDWARD A. GARMATZ, 
Chairman, Committee on Merchant Marine Fisheries,"* 
House of Representatives, Washington,, B.C. 

DEAR ME. CHAIRMAN : With reference to my letter to yo^pf March 3 on the 
estuarine area bills, the last paragraph is applicable only toi iUt . 25 and H.E. 
4505. H.R. 4749 as now drafted does not require a separate pesmit from the 

^Secretary of the Interior and, therefore, does not pose the dual pernKtquestion. 
fflWrrrlr Tnm"*""—"—— ^ ^ ^ S 

POM Aim V. HUlUUb, 'Bit utmr. 
Mr. DINGELL. The Chair notes that one of the sponsors of the leg­

islation pending before us, Congressman Keith, author of H.E. 4749, 
is detained by illness. Although he would like to be present with 
us this morning, he is not able to do so. 

H e has expressed to the staff his interest in this legislation. 
Our first witness this morning is the Honorable Sogers Morton, a 

member of this subcommittee and author of H.R. 4505. The Chair 
welcomes you this morning, Congressman, and any statement you may 
care to make. 

STATEMENT OF HOU. EOG-EES C. B. M0ET0H, A EEPEESENTATIVE 
m COTGEESS FEOM THE STATE OF MAEYLAKD 

Mr. MOKTOJJ. Mr. Chairman and members of this subcommittee, we 
are again dealing with the question of the conservation and preserva­
tion of our estuarine areas. A bill very similar to those before the 
committee at this time came before the House in the 89th Congress. 

There were several things about last year's bill that concerned me 
a great deal. I n the first place, I believe the State and local govern­
ments in whose subdivisions the estuarine areas lie should have a strong 
voice and a definite priority as to their management, conservation, 
and preservation. In the bill before the House last year, the States 
were not adequately protected. Therefore, I objected to the legis­
lation offered. 

The preservation of our estuarine areas, however, is, as far as I am 
concerned, without controversy. The marshes, the wetlands, and 
those transitional areas where the fresh water of our rivers runs into 
the sea water of our tidal estuaries are a most vital par t of our 
environment. 

The Chesapeake Bay is, perhaps, the noblest of all our estuaries 
because of its great size and the blend of salt water from the sea and 

rJ.-"-^H' •^•l•B'^^,iJJ-^f^'*S"-, 
-^ sfim ^ s ^ ^ ^ ^ ^ ^ s i ^ B s p ^ ^ ^ ^ ' ^ 
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fresh water from the land. The Chesapeake is, in itself, an environ­
ment almost perfectly formulated for a dynamic ecology. I t con­
tains the spawning ground for the shad, for the herring, for the 
striped bass and many other species. I t contains the entire migratory 
cycle of the blue crab. I t is a fantastic producer of oysters and clams. 
But more than this, the marshes of its shores, the grasses of its shal­
lows, and the protection of its coves provides for migratory water­
fowl an almost perfect habitat. 

As we crowd its shores with works of civilization, as we dredge 
its bottoms with new channels, as we span its surface with bridges, 
as we reshape its shores to suit the needs of industry or the houses or 
men—each time, we invade the natural environment and upset the 
balance of its vast ecology. 

Preserving the wetlands and the estuarine areas is but a facet in 
the program we must develop in the management of this great basin 
if we are to preserve it as an important natural resource. 

I mention the Chesapeake because of its importance to me, to Mary­
land and Virginia, to the great cities near it, and finally, to the Nation. 
But the Chesapeake is only an example. This Nation is blessed with 
magnificent estuaries: Puget Sound, Long Island Sound, Pamlico and 
Albemarle, the vast bayou country, the Everglades, Great South Bay, 
Buzzards Bay, the long coastal waterway of the east coast and gulf 
coast. I n addition to this, we are blessed with the Great Lakes sys­
tem, its connections and its tributaries. The Chesapeake is but an 
example. 

If man is to survive, and if civilization is to achieve a higher order, 
the relationship between man and nature must be perfected. I f we 
are to reach for greatness, we must deal not only with our public works, 
our highways, our transportation, our adventures into space, the phys­
ical facilities which house our enterprise—but also with our natural 
environment. 

If we fail to become compatible with nature, if we fail to con­
serve and protect the opportunity for wildlife to share this earth 
with us, if we fail to insure the integrity of the shorelines of our 
waterways, if Ave allow the cleanliness and purity of our great na­
tural environment to become soiled and contaminated by human 
waste, then we, in the end,.as children of God and creatures of na­
ture, will not and cannot survive. 

Were we to review the price we have paid to develop our industrial 
society, to bring about the enjoyment of our materialism, we could 
well say the price has been paid through the loss of the integrity of 
our natural environment. 

Here in the middle of the 20th century, at a time when we are 
adventuring away from this planet into the mystery of space, we are 
faced with decisions concerning the preservation of our environment. 
We are faced with decisions concerning the compatibility of mankind 
with the total ecology of the living world. 

This bill, though a meager thrust toward the conservation and 
preservation of areas of biological importance, is timely. I t gives 
recognition to the estuarine areas. I t clevises means for their preserva­
tion and conservation. 

The language and spirit of this legislation is designed to bring 
Federal and State conservation efforts into closer relationship. The 
purpose here is not to acquire, take over, condemn, or federalize the 

*"*TE5S'T"*~'» - ?%• • r w ^ j j t " ^ * ! -W l« ,T^«a «.*]"*!«• V*!, "^*r*T^P^3^5'S"^SJT* r ,? ; '"iP fg&vs&^gfSfmeF&g^ 
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estuarine areas. The purpose is to study, the purpose is to consult 
with the States, the purpose is to develop an understanding of the 
potential of our estuarine areas, to understand their ecology, their 
contribution to navigation, their opportunities for recreation, and 
their value as a resource. The purpose is to define them and work out 
the best plan for their management,.preservation, and conservation. 

I t will be the responsibility of the Secretary of the Interior and, I 
hope, the oversight responsibility of this commitee to see that this 
program to preserve our estuarine areas does not overlap or conflict 
with other Federal land management systems or State programs of a 
parallel nature. This legislation, is itself, is a new adventure in con­
servation. The success of our efforts here will be a measure of how 
well this program is integrated into other conservation efforts carried 
out by States, Federal and private interests. 

Mr. DINGELL. Thank you, Mr. Morton. 

Secretary for Fish and Wildlife and Parks in the Department a/Khe 
Interior. j ^ 

Dr. Cain, the Chair is indeed happy to welcome you tln^morning. 
For the record, the Chair will say that Dr. Cain is a farmer member 
of the Michigan Conservation Commission where he established a 
distinguished record of accomplishment. -jf-

We are happy to have him here to continue Ms very fine work on 
conservation in Washington. You are certamly welcome and the 
Chair would like to welcome also the members of your staff present. 

STATEMENT OF BE. STANLEY A, CAJJC ASSISTANT SECRETARY OF 
THE INTEEIOR FOE FISH AND^ILDLIFE AND PAEKS; ACCOM­
PANIED BY JOHN S. aOTTSCH/ftE:, DIEECTOE, BUEEAIT OF SPOET 
FISHERIES AND WILDLIFSf AND DAVID B. FINNEGAN, ATTOR­
NEY ADVISEE, 0FFICEJ3F THE SOLICITOE 

Dr. CAIN. I would l iMto have permission to have Director John S. 
Gottschallc of the Bureaii of Sport Fisheries and Wildlife and Mr. 
David B. Finnegajf of our Department's Division of Legislation, 
accompany me. J^ 

Mr. DiNGELiyThey are well-known to the Chair and the Chair 
commends thenfon their ability and work. 

Dr. Qhxs.ji welcome this opportunity to testify on H.R. 25 and 
companion JKills which seek to provide Federal authority, in coopera­
tion withine States, to preserve and protect for the Nation's use the 
importam complex of natural values which reside ha estuaries. 

I t isJmplicit in the proposed legislation that all these values are not 
being/everywhere adequately conserved and wisely used at the pres­
ent June. Before discussing what is now being neglected and could 
an# should be better managed, and before reviewing what the bill 
Wuld accomplish, I would like to describe briefly what estuaries are 
and why some of the extremely valuable natural resoui'ces are in­

herent in estuarine complexes. 
f Estuaries are commonly understood to include those coastal com­
plexes where fresh water from the land meets the salt water of the 
oceans with a daily tidal flux. Because of the dynamism of both river 
and the sea, and because of geological processes affecting continental 

s * v» v ^mT^'^^^gmf^.'^Vri^^r^gsr^sisrX 



I HEREBY CERTIFY' that on this N^'^day of 

'AV, , 1971 a copy of the within Pre-Irial Brief 

of Amici Curiae was hand delivered to James J. Doyle, Jr. 

Esq. and Theodore Sherbow, Esq., Sherbow, Shea & Doyle, 

10 Light Street, 27th Floor, Baltimore, Maryland 21202, 

and Francis B. Burch, Esq. and Henry R. Lord, Esq., 

Attorney General's Office, One South Calvert, Baltimore, 

Maryland 21202, and mailed to Victor H. Laws, Esq., 

107 North Baptist Street, Salisbury, Maryland 21801. 

Anthony M. Carsy 
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POTOMAC SAND AND GRAVEL 
COMPANY, : IN THE 

Petitioner CIRCUIT COURT 

vs. 

GOVERNOR OF MARYLAND, et al 

Respondents 

FOR 

ANNE ARUNDEL COUNTY 

Equity No. 20430 

MOTION FOR LEAVE TO' FILE AMENDED BILL 
FOR DECLARATORY JUDGMENT AND INJUNCTIVE 

RELIEF 

Potomac Sand and Gravel Company, Plaintiff, by Sherbow, Shea 

& Doyle and Victor H. Laws, its attorneys, moves, pursuant to 

Maryland Rule 320(d) for leave to file an amended Bill for 

Declaratory Judgment and Injunctive Relief. The grounds of the 

Motion are as follows: 

1. Plaintiff's original Bill for Beclaratory Judgment and 

Injunctive Relief alleged that Chapter 792, Laws of Maryland, 

1971 violates several provisions of the United States Constitution 

and the Constitution of Maryland. 

2. In the course of further research and preparation | 

Plaintiff has determined that Chapter 792, Laws of Maryland, 1971| 
I 

also violates Article III, Section 33 of the Constitution of ! 
I 
i 

Maryland, which provision was not referred to in Plaintiff's \ 

Bill for Declaratory Judgment and Injunctive Relief. 

3. Attached hereto is a copy of Plaintiff's proposed 

amended Bill for Declaratory Judgment and Injunctive Relief which 

further alleges that Chapter 792, Laws of Maryland, 1971 violates 

the provisions of Article III, Section 3 3 of the Constitution of 

Maryland. SHERBOW, SHEA & DOYLE 
C\ 

Theodore Sherbow 

(James J.^D6yle,AJr. Q 168 
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Victor H, Laws \ i 

STATUE OF MARYLAND] 

Qtj^lJc^Zsr^y TO WIT; : j* 

I HEREBY CERTIFY that there personally appeared before me 

this day of October, 1971, John B. Jaske, who made oath in 

due form of law that he has personal knowledge of the matters 

and facts alleged herein and that the matters and facts alleged 

herein are true and correct to the best of his knowledge, 

information and belief. 
_ / / 7 / 
i/ ' / / . is -, ~/~~" 

__: __/Jr^^^rtL'^^k22^-jy.I?Aj. 
Notary Publib 

(/ 

I HEREBY CERTIFY that a copy of the foregoing Motion to 

Amend Bill for Declaratory Judgment and Injunctive Relief was 

mailed to Francis B. Burch, Esquire, Henry R. Lord, Esquire and 

&o4, W a r r e n R i c h , E s q u i r e , a t t o r n e y s f o r D e f e n d a n t s %
N=^rYVi5> e 

SHERBOW, SHEA & DOYLE 

James~T7^o^Te~7^FrTf 
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POTOMAC SAND AND GRAVEL : IN THE 
COMPANY 

: CIRCUIT COURT 
Petitioner 

: FOR 
vs. 

ANNE ARUNDEL COUNTY 
GOVERNOR OF MARYLAND, et al 

: Equity No. 20430 
Respondents 

ANSWER TO SUPPLEMENTAL MOTION FOR 
LEAVE TO APPEAR AS AMICI CURIAE 

Plaintiff, Potomac Sand and Gravel Company, by Sherbow, 

Shea S Doyle and Victor H. Laws, its attorneys, answers the 

Supplemental Motion of Conservation Council of Virginia, Inc. 

and Northern Virginia Conservation Council, Inc., for Leave 

to Appear as Amici Curiae as follows: 

1. Plaintiff is without knowledge or information 

sufficient to form a belief as to the truth of the allegations 

contained in Paragraphs 1 and 2 of the Supplemental Motion. 

Further answering, Plaintiff says: 

2. Movants' basis for asking leave to appear as amici 

curiae is that Chapter 792, Laws of Maryland, 1971, is an 

environmental law. The Act in question does not show, on its 

face, that it is an environmental law. 

3. The Act in question is clear and unambiguous and 

may not be construed as being an environmental law. 

4. Because the Act in question is unambiguous and does 

not refer to any environmental purpose, there are no issues 

of environmental law relevant to this case. 

Having fully answered the Supplemental Motion for Leave 

to Appear as Amici Curiae, Plaintiff, Potomac Sand and Gravel 

Company, Inc. requests that the same be denied. 



-2-

SHERBOW, SHEA & DOYLE 

r-\( 
B^L 5̂ v N^O^ > v̂ ô ^̂ ' 

Theodore Sherbow 

B y \ s a ^ ft\, V 
James J . \po 

\ . 

^ \ V V ^ 
Vic to r H. Laws 

WE HEREBY CERTIFY that on this -*£th day of September, 

1971, a copy of the within Answer was mailed to Francis B. 

Burch, Esquire, Henry R. Lord, Esquire and Warren Rich, Esquire, 

Attorneys for Defendants and Lloyd M. Gerber, Esquire, Robert M. 

Nied, Esquire, Thomas B. Eastman, Esquire, Anthony M. Carey, 

Esquire, Timothy J. Bloomfield, Esquire, George W. Wise, Esquire 

and Alvin Ezrin, Esquire, Attorneys for Movants. 

SHERBOW, SHEA & DOYLE 

By \ ^ A J ^ 
V 

«iui_ki. 
James JV^Doyle, ffr. 

'-J 
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POTOMAC SAND AND GRAVEL COMPANY, 

Plaintiff 

MARVIN MANDEL, 
Governor of the State of Maryland 

JOHN C. HANCOCK, 
State's Attorney for Charles County, Md. 

FRANCIS C. GARNER, 
Sheriff for Charles County, Md. 

and 

COL. THOMAS S. SMITH, 
Superintendent, Maryland State Police, 

Defendants 

IN THE 

CIRCUIT COURT 

FOR 

ANNE ARUNDEL COUNTY 

SUPPLEMENTAL ORDER 

Upon the foregoing Supplemental Motion for Leave to Appear 

as Amici Curiae, no Answer thereto having been filed by any of the 

parties to this action, it is this day of , 1971, 

ORDERED by the Court that the Northern Virginia Conserva­

tion Council, Inc., and the Conservation Council of Virginia, Inc., 

may appear as amici curiae to participate in arguments and file briefs, 

but not to examine witness or offer evidence. Counsel for amici curiae 

shall furnish a copy of their briefs to counsel for all parties, and 

counsel for all parties shall serve upon counsel for amici curiae copies 

of all pleadings, motions, or briefs hereafter filed. 

A. Matthew S. Evans, Judge 



POTOMAC SAND AND GRAVEL COMPANY, ) IN THE 

Plaintiff ) CIRCUIT COURT 

v. - ) FOR 

MARVIN MANDEL, ) ANNE ARUNDEL COUNTY 
Governor of the State of Maryland ) 

JOHN C. HANCOCK, ) 
State's Attorney for Charles County, Md. ) 

FRANCIS C. GARNER, ) 
Sheriff for Charles County, Md. ) 

and ) 

COL. THOMAS S. SMITH, ) 
Superintendent, Maryland State Police, ) 

Defendants ) 

SUPPLEMENTAL MOTION FOR LEAVE TO APPEAR AS AMICI CURIAE 

Conservation Council of Virginia, Inc. and Northern 

Virginia Conservation Council, Inc. by Timothy J. Bloomfield, George 

W. Wise, and Alvin Ezrin, their attorneys, move for leave to have 

their names added as Amici Curiae to the organizations which filed 

a Motion for Leave to Appear as Amici Curiae on August 31, 1971. 

1. Movant Conservation Council of Virginia, Inc. is a 

non-profit organization formed in May 1969 with a present membership 

of 44 organizations (approximately 175,000 individuals) in the state 

of Virginia. The Council's purpose is to provide an effective and 

continuing coordinating structure in working for the conservation, 

preservation, wise use, and appreciation of Virginia's natural and 

historic resources, as related to the total environment, through 

a program of cooperative action for the cultural, scientific, 



educational, physical, mental, spiritual, and economic benefit 

and well-being of Virginia's citizens and Virginia's visitors. 

A list of the Council's members is attached. 

2. Movant Northern Virginia Conservation Council, Inc. 

is a non-profit volunteer citizens organization of approximately 

M-00 individual organizations representing the counties of Fairfax. 

Prince William, Arlington, Fauquier, and Loudoun and the cities 

and towns in the vicinity of these counties. The Council is an 

information and action group dedicated to the wise use of land 

and water resources, the preservation of historical and cultural 

landmarks, natural park areas, and open space and the overall 

protection of Virginia's environment. 

CONSERVATION COUNCIL OF 
VIRGINIA, INC. 

NORTHERN VIRGINIA CONSERVATION 
COUNCIL, INC. 

By L 
Timothy J. ifeloomfield 
Hogan & Hartson 
815 Connecticut Avenue, N.W. 
Washington, D. C. 20006 

1: v-P" ' ,) Of Counsel: ''W'6'*"1^ 
jj£ 

George W. Wise 
Hogan & Hartson 
815 Connecticut Ave.,N.W. 
Washington, D.C. 20006 

Of Counsel: (£JLN^-^V< V~*-̂ -~> 
Alvin Ezrin 
Hogan & Hartson 
815 Connecticut Ave.,N.W. 
Washington, D.C. 20006 

Attorneys 
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I HEREBY CERTIFY that on this 8th day of October 

1971, copies of the foregoing Motion for Leave to Appear as Amici 

Curiae were mailed to Francis B. Burch, Attorney General, One 

South Calvert Street, Baltimore, Maryland 21202, and to Theodore 

Sherbow, Esq. and James J. Doyle, Jr., Esq., Sherbow, Shea & Doyle, 

10 Light Street, 27th Floor, Baltimore, Maryland 21202 and Victor H. 

Laws, Esq., 107 North Baptist Street, Salisbury, Maryland 21801, 

Attorneys for Plaintiff. 



Members of the 
CONSERVATION COUNCIL OF VIRGINIA, INC. 

Alleghany Crusade for Clean Air 

Association for the Preservation of Virginia Antiquities 

Canoe Cruisers Association 

Citizens Against Pollution (Hampton Roads) 

Citizens Committee for the Virginia Outdoors Plan 

Citizens Committee for Virginia State Parks 

Citizens Council for a Clean Potomac 

Citizens League for Environmental Protection Now 

Council for Environmental Quality (Hampton Roads) 

EC OS 

Fairfax County Federation of Citizens Associations 

Great Falls Conservation Council 

League of Women Voters of Virginia 

Metropolitan Washington Coalition for Clean Air 

North River Riparian Association 

Northern Virginia Conservation Council 

Northern Virginia Student Environmental Council 

Potomac Chapter, American Society of Landscape Architects 

Rappahannock League for Environmental Protection 

Reclaim the James 

Richmond Scenic James Council 

SCOPE 

Southeast Chapter, Sierra Club 

The Garden Club of Virginia 

Upper New River Valley Association 

Virginia Anglers Club 

Virginia Chapter, American Institute of Architects 

Virginia Chapter, American Institute of Planners 

Virginia Chapter, The Nature Conservancy 

T] 

r m 
Virginia Citizens Planning Association 



Members (Continued) 

Virginia Division, American Association of University Women 

Virginia Division, Izaak Walton League 

Virginia Farm Bureau Federation 

Virginia Federation of Garden Clubs 

Virginia Federation ofWomen's Clubs 

Virginia Outing Club Association 

Virginia Region, National Speleological Society 

Virginia Society of Ornithology 

Virginia Subsection, Society of American Foresters 

Virginia Trails Association 

Virginia Wilderness Committee 

Wilderness Society 

Wise County Conservation Council 

Zero Population Growth of Virginia 



J. CROSSAN COOPER, JR. 
JOHN HENRY LEWIN 
H. VERNON ENEY 
NORWOOD B. ORRICK 
RICHARD W. EMORY 
EDMUND P. DANDR1DGE, JR. 
ARTHUR W. MACHEN, JR. 
ROBERT M.THOMAS 
FRANCIS D. MURNAGHAN, JR 
A. SAMUEL COOK 
H.RAYMOND CLUSTER 
ROBERT R. BAIR 
JACQUES T. SCHLENGER 
CHARLES B.REEVES, JR. 
WILLIAM J. MCCARTHY 
RU5SELL R. RENO, JR. 
FREDERICK STEINMANN 
THEODORE W. HIRSH 
WILLIAM O. EVANS 
THOMAS P. PERKINS, HT 
JOSEPH H. H. KAPLAN 
BENJAMIN R. CIVILETT! 
GERALD M. KATZ 
LUKE MARBURY 
STUART H, ROME 
C V A N LEUVEN STEWART 
LAWRENCE S. WESCOTT 

V E ^ A B I E , BAETJTEK AND HOWARD 
ATTORNEYS AT LAW 

1800 MERCANTILE BANK X TRUST BUILDING 

2 H O P K I N S P L A Z A 

BALTIMORE, MARYLAND 21201 

T E L E P H O N E 7 5 2 - 6 7 8 0 

A R E A C O D E 3 d 

October 7, 1971 

ALAN M. WILNER 
ANTHONY M.CAREY 
WILBUR E.SIMMONS, JR. 
JAMES L. LEK1N 
HARRY D.SHAPIRO 
GEORGE C. DOUB.JR-
JOHN HENRY LEWIN, JR. 
ARNOLD P.SCHUSTER 
LEE M.MILLER 
STANLEY MAZAROFF 
ALAN D. YARBRO 
NEAL D.BORDEN 
ROBERT A.SHELTON 
JACOB L.FRIEDEL 
RICHARD W.EMORY, JR. 
HARVEY R.CLAPP, M 
N. PETER LAREAU 
WILLIAM J.G1AC0FCI 
BENJAMIN ROSENBERG 
DOUGLAS D.CONNAH,JR. 
ROBERT G. SMITH 
JAMES D.WRIGHT 

OF COUNSEL 
JOSEPH FRANCE 

Hon. Matthew S« Evans 
Chief Judge of the Circuit 
Court for Anne Arundel County 

Court House 
Annapolis, Maryland 21404 

Re: Potomac Sand and Gravel Company v. 
Governor of Maryland, et al - -
Intervention of Amici Curiae 

Dear Judge Evans: 

I am writing you on behalf of the attorneys 
who represent the various amici curiae who have moved 
to appear in the above matter. We understand the case 
is set for a hearing on October 13 and 14, 1971• We 
have prepared a pre-trial brief for filing in the 
case dealing only with the equal protection and due 
process points raised in Plaintiff's Bill of Complaint. 
These are the issues, which in our judgment involve 
environmental and ecological considerations of great 
importance to the groups whom we represent. 

Prom our prior conversation and my later 
conversation with Mr. Sherbow, it is my understanding 
that you signed the order permitting our intervention 
but intended to hold it until Plaintiff filed its answer 
to our motion to intervene and set forth their objections 
thereto. After receipt of Plaintiff's answer, I under­
stood that you would decide whether the reasons advanced 
were of sufficient weight to require a hearing on the 
question; if not, you would exercise your discretionary 
authority and permit our limited intervention as amici. 

Filed. 



Hon. Matthew S. Evans 
Page Two 
October 7, 1971 

The only reason advanced by Plaintiff in opposition 
to our intervention is that Chapter 792, Laws of Maryland 1971 
is unambiguous and does not refer to any environmental purpose. 
We believe Plaintiff's objection to our intervention on this 
ground, or on any other ground, is totally without merit. It 
is well established that in a case involving an attack against 
a State regulatory statute based on denial of equal protection 
or due process the Court is bound to determine the regulatory 
purpose lying behind the statute involved. In doing so, the 
Court may assume any reasonable legislative purpose which would 
sustain the constitutionality of the statute, and may look be­
yond the language of the statute to determine the particular 
evils with which the legislature was concerned. See e.g. 
Muller v. Oregon, 208 U.S. 412 (1908); Developments in the 
Law - Equal Protection, 82 Harv. L. Rev., 1965, 1077. 

It is patently obvious that the sole purpose of 
the legislature in enacting Chapter 792, Laws of Maryland 1971 
was to protect the tidal waters and marshes of Charles County 
from the damaging effects of further dredging. This is ob­
viously the effect of the statute, and as amici will point 
out in their brief, the General Assembly had ample studies, 
findings and other factual data to justify the regulation as 
a police power measure. 

The cases cited by Plaintiff in its memorandum are 
wholly distinguishable. Each involved purely a question of 
construction of unambiguous statutory language and none has 
any relevance to the analysis of legislative purpose in the 
context of an equal protection or due process issue. 

Unless we are otherwise advised, we shall file 
our pre-trial brief with the Court and serve copies on all 
parties on or before October 13, 1971. 

¥ery truly yours, 

AMC/mad 
cc; Lloyd M. Gerber 

Robert M, Nied 
Thomas B. Eastman 
Alvin Ezrin 
Theodore Sherbow 
James J. Doyle, Jr. 
Victor H. Laws , and Henry R. Lord 

Anthony M. Carey 



THE STATE OF MARYLAND, 

Mfi 2 0 i k 3 n gq«<-fey ANNE ARUNDEL COUNTY, To wit: 

._^>.o±Dimc__aaxid--aad-_.^ay-el.-C-amp-iLny-_-__VS M a r v i n M a n d e l , G o v , o f t h e S t a t e 
o f M a r y l a n d e t a l 

TO: 

RICHARD G. CROU 7%0 Airpark ̂ oad 

Montgomery Go. Airpark 
Gai t be rs burg, Maryland 

tVIN MANGEL,Gov. of the °tate of 78 Airpark ftoad 

Maryland et al Montgomery Go. Airpark 

Gaithersburg Md. 
summoned. 

You are hereby siHflaHSHea I ^mmm^^mm^mmm^^^m^i^(^P^§^e^ to appear before the Circuit 
/ 

Court for Anne Arundel County, to be held at the Court House, in Annapolis, 

on the.__J.i4. - thday of _____ Octjobei r > 1 9 _ T l a t . _ — : M _ . o'clock 

.A-M., to testify for _the...D.af____a_dants 

WITNESS, The Hon. James Macgill, Chief Judge of the Fifth Judicial Circuit of Maryland. 

Issued this 8 f e d a y o f October > 1 9 7 1 

I 
m^^jjut. Clerk 

TO THE PERSON SUMMONED: 

You are further directed to appear at the Assignment Office prior to trial for Court Room designation 

Attorney: 

Warren K. Rich,Esquire 

-VS.. 

SHERIFF'S RETURN 

asannm. j>JU&(tAJ>J i f f flX&lXULj XAzM~2L 19_ 
(name) (date) 

__JL 19_ 
(name) (date) 

19.. 
(name) (date) 

BY. JLXL ̂fyU 2/). <W//^/ Slhu 
58 

the.__J.i4
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POTOMAC SAND. AND GRAVEL COMPANY., 

Plaintiff 

v, 

MARVIN MANDEL, Governor of the 
State of Maryland, et al 

Defendants. 

IN THE . 

CIRCUIT COURT . 

FOR 

ANNE ARUNDEL COUNTY 

Docket. 
Polio ________ 
Case No.T̂ 20____r Equity 

Mr. Clerk; 

Please issue, for the following witnesses to. testify for 

the Defendants in the above, entitled cause, and make the 

writ returnable on Thursday, the l4th day of October, 1971> 

at 9=45 o'clock A.M. 

Name Address 

Richard G. Crouse 

James White 

7840 Airpark Road, 
Montgomery County Airpark 
Gaithersburg, Maryland 

7840 Airpark Road, 
Montgomery County Airpark 
Gaithersburg, Maryland 

Whu* k ( 
Warren K, Rich, Esq. 
Attorney for tixe Defendants 

0 
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POTOMAC SAND AND GRAVEL COMPANY, 

Plaintiff 

v. 

MARVIN MANDEL, Governor of the 
State: of Maryland, et al 

Defendants, 

IN THE 

CIRCUIT COURT 

FOR 

ANNE ARUNDEL COUNTY 

Equity, No. 20.4.30 

NOTICE OF DEPOSITION BY. DEFENDANTS. 

The defendants will take the. deposition of David A. Parker, 

Chief Engineer, Potomac Sand and Gravel Company, 3020. K Street, 

N.W., Washington, D. C 200,0.7, upon oral examination before 

Salomon Brothers, a Notary Public, or some, 'other person duly 

qualified to administer an oath, at the offices of the Department 

of Natural Resources, Conference Room, 4th Floor, State Office 

Building, Annapolis, Maryland 2l401, at 3:00. '.P.M. on Friday, 

October 8, 19-71. 

David A. Parker shall produce and bring with him to the 

deposition all records concerning purchase of property by Potomac 

Sand and Gravel Company, for dredging sites in Charles County, 

Maryland, Including In particular, Craney. Island site, Greenway 

Flats, area and Matt.awoman Creek area, including records, of taxes 

paid, monies spent and exploratory, tests made with regard to the 

availability of sand and gravel sites, for commercial use. In 

addition, records of all land holdings, of Potomac Sand and Gravel 

Company purchased for the intended commercial use for the market­

ing of sand and gravel products, both in the State, of Maryland 

and in the neighboring states. ,of Virginia, Pennsylvania, Dela­

ware and New Jersey. 

UJ4cu*- V 
Warren K. Rich 
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I HEREBY. CERTIFY,, .that a copy of the aforegoing Notice of 

Deposition by Defendants, was mailed by, first class prepaid mail 
I! 

jj to, James J. Doyle, Jr., 27.th Floor, 10 Light Street, Baltimore, 

II Maryland 21202,;, Lloyd M. Gerber, 529. N. Charles Street, Balti­

more, Maryland 2120.1; Robert M. Nled, 800. Tower Building, 22,2 

E. Baltimore Street, Baltimore, Maryland 21.202.;. Thomas B. 

Eastman, 1600, Maryland National Bank Building, Baltimore, Mary-

|1 land 2120.2; and Anthony M. Carey, l800 Mercantile Bank and 

J Trust Building, 2 Hopkins Plaza, Baltimore, Maryland 21201,, on 

this 1st day of October, 1971. 

\Utou.k.$A 
Warren K., Rich 
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POTOMAC SAND AND GRAVEL 
:| COMPANY 

Petitioner 
vs. 

GOVERNOR OF MARYLAND, et al 

Respondents 

IN THE 

CIRCUIT COURT 

FOR 

ANNE ARUNDEL COUNTY 

Equity No. 20430 

MEMORANDUM IN SUPPORT OF MOTION TO STRIKE 

Rule 301 (j) allows "unnecessary, impertinent, scandalous, 

irrelevant and improper matter in any pleading" to be stricken 

by the court acting on its own motion CDiBlasio vs. Kolodner, 

233 Md. 512, 515-516 (1963)) or upon the motion of a party 

and may be read in conjunction with Rule 322 of the Maryland 

Rules of Civil Procedure (Millison Vs. Citizens National Bank, 

256 Md. 431, 437 (1969)). Prior to 1966 this Rule was numbered 

Maryland Rules of Civil Procedure 301 (i). 
i, 

ii 

( The allegations in Paragraphs 17, 18 and 19 of the 

, Defendants' Answer in this case allege that the statute here in 
u 
I,I question, Chapter 792, Laws of Maryland, 1971, contains an 
\ JJ ecological purpose. However, it is a cardinal rule of statutory 

lj construction in this state, that courts should find the intention 

of the Legislature from the words of the statute, and may not 

indulge in interpretation beyond that literal meaning unless the 

statute is ambiguous. Beneficial Finance Co. vs. Administrator 

of Loan Laws, 260 Maryland 430 (1970); Amalgamated Insurance 

Co. vs. Helms, 239 Maryland 529 (1965); and Hunt vs. Montgomery 

County, 248 Md. 403 (1967). 

"Rules and methods of construction and interpre­
tation, including legislative history and administrative 
practice, are resorted to for the purpose of resol­
ving an ambiguity, not for the purpose of creating 
it." Hunt vs. Montgomery County, 248 Md. 403, 414-415 
(1967) . 

FILED 
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This Statute admits of no ambiguity. 

"(a) It shall be unlawful to dredge for sand, gravel 
or other aggregates or minerals, in any of the tidal 
waters or marshlands of Charles County, providing 
that this section shall not conflict with any necessary 
channel dredging operation for the purpose of navigation. 

(b) Any person violating the provisions of this Section 
shall, upon conviction thereof, be punished by a fine 
of not less than Five Hundred Dollars ($500.00) nor more 
than Twenty Five Hundred Dollars ($2,500.00), providing 
further that each day such offense continues shall be a 
separate violation of this Section and subject to 
penalties thereof." 

In ascribing an environmental purpose to the Act, when 

its unambiguous terms do not convey such a purpose, Defendants 

have gone beyond the bounds of legitimate statutory construction. 

The only intention expressed in the Act is an intention to pro­

hibit dredging in Charles County by making such dredging a 

criminal offense. 

"A statute is not made unclear or ambiguous because 
one side in a controversy, in order to obtain a 
desired result, gives its words a meaning they do 
not on their face, appear to have. If the words 
of a statute, given their normal meaning, are plain 
and sensible the legislature will be presumed to 
have meant the meaning the words import. The 
court will not substitute for literal intent, a 
real intent unless the literal words of a statute 
say something the legislature could not possibly have 
meant." Hunt vs. Montgomery County, 248 Md. 403, 414 
(1967) 

Moreover, the statute is penal in nature and must be 

strictly and narrowly construed. Gatewood v. State, 244 Md. 609 

(1966), Culotta vs. Raimondi, 251 Md. 384 (1968) and Wanzer v. 

State, 202 Md. 601 (1953). 

Defendants admit the obvious when, in Paragraph 20 of 

their Answer, they say "that said statute is clear in all 

respects" and is not vague. 

Paragraphs 17, 18 and 19 of the Defendants' Answer are 

an attempt to inject the irrelevant and emotional issue of 

u u 
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ecology into a case involving only the constitutionality of an 

act which, by its literal terms, bears no relation to ecology. 

These paragraphs should therefore be stricken from Defendants' 

pleadings. 

Respectfully submitted, 

SHERBOW, SHEA & DOYLE 

By ̂ j\-St^H^^^, ̂ ZyfyS-AW 
xneodore Sherbow ̂ -—•) 

By \ o k ^ Va \ v X) 
ames J . s D ^ ^ Jk. ' ~ \ J l 

I ' ^ ^ Q ^ ' \ r - ^ » Q ^ V3--*>4 
Vxctor H. Laws 

WE HEREBY CERTIFY that on this day of September, 

1971, a copy of the within Memorandum in Support of Motion to 

Strike was mailed to Francis B. Burch, Esquire, Henry R. Lord, 

Esquire and Warren Rich, Esquire, Attorneys for Defendants. 

]l SHERBOW, SHEA & DOYLE 

"VXPSyie, Y^ri 

5< 



POTOMAC SAND AND 
GRAVEL COMPANY 

Petitioner 

vs. 

GOVERNOR OF MARYLAND, et al 

Respondents 

IN THE 

CIRCUIT COURT 

FOR 

ANNE ARUNDEL COUNTY 

Equity No. 20430 

REQUEST FOR HEARING 

The Plaintiff requests a hearing on its Motion to Strike, 

SHERBOW, SHEA & DOYLE 

Victor H.-Laws 

WE HEREBY CERTIFY that on this S S day of September, 

1971, a copy of the within Request for Hearing was mailed to 

Francis B. Burch, Esquire, Henry R. Lord, Esquire, and Warren 

Rich, Esquire, Attorneys for Defendants. 

SHERBOW, SHEA & DOYLE 

B y y ^ ^ s ^ x 
J a m e s JC NDdyle , )ffr. \A 

CM P D 
\ I iL~™~ «k»-i**» W * 1 * 
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POTOMAC SAND AND 
GRAVEL COMPANY 

Petitioner 

vs. 

GOVERNOR OF MARYLAND, et al 

Respondents 

IN THE 

CIRCUIT COURT 

FOR 

ANNE ARUNDEL COUNTY 

Equity No. 20430 

MOTION TO STRIKE 

Plaintiff, Potomac Sand and Gravel Company, by Sherbow, 

Shea & Doyle, its attorneys, moves this Court, under Rule 301 (j) 

of the Maryland Rules of Civil Procedure, to strike Paragraphs 17, 

18 and 19 of the Answer filed by the Defendants in this case, 

as those Paragraphs are unnecessary, irrelevant and improper 

for theifollowing reasons: 

A. Paragraphs 17, 18 and 19 of the Defendants' Answer 

allege, in substance, that Chapter 792, Laws of Maryland, 1971, 

"serves a valid ecological purpose." 

B. This allegation, and the related allegations in those 

paragraphs, are irrelevant, unnecessary and improper, as they 

are unrelated and unresponsive to the allegations made in the 

Plaintiff's Declaration; are an attempt to introduce issues 

into this case which are unnecessary to a determination of the 

constitutionality of Chapter 792, Laws of Maryland, 19 71; and 

are inflammatory and prejudicial. 

C. Chapter 792, Laws of Maryland, 1971, is clear and 

unambiguous, and cannot be construed or interpreted to be in 

furtherance of an ecological purpose. The only purpose of the 

act is to prohibit dredging. 

D. This Motion is filed in conjunction with an Answer 

filed by Plaintiff to a Motion for Leave to Appear as Amici Curiae, 

of the Maryland Environmental Defense Center, Inc., Maryland 

Conservation Council, National Audubon Society, Southern Mary-

!LtU 
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ii land Audubon Society, Mason Neck Citizens Association, Isaak 

I Walton League of America, Inc., Virginia State Division, 

, and Great Palls Conservation Council, which is also based on 
t 

I the contention that Chapter 792, Laws of Maryland, 1971, is an 

1 
, environmental law. 

SHERBOW, SHEA & DOYLE 

Sus &%^. ŜL- Ah-^\b^\jO 
Theodore Sherbow 

^3u^§L* 
Victor H. Laws 

l WE HEREBY CERTIFY that on this ^ S day of September, 
If 
J1 1971, a copy of this Motion to Strike was mailed to Francis 

P 
jj B. Burch, Esguire, Henry R. Lord, Esguire, and Warren Rich, Esguirjje, 
\\ 
f\ Attorneys for Defendants. 
'i 

.1 SHERBOW, SHEA & DOYLE 

St 



J O S E P H S H E R B O W 

T H E O D O R E S H E R B O W 

EDWARD F. S H E A J R . 

J A M E S J . DOYLE J R . 

WILL IAM A . A G E E 

ROBERT W. K E R N A N 

ALAN B. L I P S O N 

J O H N B . J A S K E 

S H E R B O W , S H E A & D O Y L E 
ATTORNEYS AT LAW 

T W E N T Y - S E V E N T H F L O O R 

I O L I G H T S T R E E T 

BALTIMORE, MARYLAND 2 1 2 0 2 

AREA CODE 301 

MULBERRY 5 - S S I 7 

CABLE ADDRESS 

" S H E R D O " 

September 14, 1971 

The Honorable Matthew S. Evans 
Circuit Court for Anne Arundel County 
Court House 
Annapolis, Maryland 21404 

Re: 

Dear Judge Evans: 

Potomac Sand and Gravel Company vs. Mandel, 
et al - Equity No. 20430 

Confirming your telephone conversation of September 
10, 1971, with Mr. Sherbow, we have filed an Answer to a 
Motion for Leave to Appear as Amici Curiae filed by the 
Maryland Environmental Defense Center, Inc., et al. A 
copy of that Answer is enclosed together with a Motion to 
Strike which has been filed in conjunction with the Answer, 
Memoranda in support of each pleading, and Requests for 
Hearings. 

You have informed us that the Order granting the Motion 
for Leave to Appear as Amici Curiae has been signed by you 
on the supposition that the time for filing an Answer had 
expired. However, the docket discloses that the Motion was 
filed September 1, 1971; consequently, the enclosed Answer 
complies with Rule 308 of the Maryland Rules of Civil Pro­
cedure . 

It will be most appreciated if you will advise us con­
cerning what disposition you wish to make of this matter. 

JR. 
JJD:mt 
Encls. 
cc: Francis B. Burch, Esquire 

Henry R. Lord, Esquire 
Warren Rich, Esquire 
Lloyd M. Gerber, Esquire 
Robert M. Nied, Esquire 
Thomas B. Eastman, Esquire 
Anthony M. Carey, Esquire 
Timothy J. Bloomfield, Esquire 
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POTOMAC SAND AND GRAVEL 
COMPANY 

Petitioner 

vs. 

GOVERNOR OF MARYLAND, et al 

Respondents 

IN THE 

CIRCUIT COURT 

FOR 

ANNE ARUNDEL COUNTY 

Equity No. 20430 

MEMORANDUM IN SUPPORT OF PLAINTIFF'S 
ANSWER TO MOTION FOR LEAVE TO APPEAR 

AS AMICI CURIAE 

An amicus curiae may only appear in an action at the 

request, or with leave, of the court. M. L. E., Amicus Curiae, 

4 Am Jur 2d, Amicus Curiae, Sec. 2. 

Movants have alleged that they possess expertise on 

environmental questions, and should thus be allowed to appear 

as amici curiae in this case. However, there are no environ­

mental issues in this action. The action is simply a test of 

the constitutionality of Chapter 792, Laws of Maryland, 1971. 

In deciding this question, this court must determine the 

Legislative intention primarily from the terras of the Act in 

question. Ryan vs. Herbert, 186 Md. 453 (1946), Powell vs. 

State, 179 Md. 399 (1941). 

A reading of the statute here in question conclusively 

demonstrates that the only Legislative intention expressed in 

that statute is an intention to prohibit dredging in Charles 

County, and to attach penal sanctions to such dredgings. 

"(a) It shall be unlawful to dredge for sand, 
gravel, or other aggregates or minerals in any of the 
tidal waters or marshlands of Charles County, providing 
that this section shall not conflict with any necessary 
channel dredging operation for the purpose of naviga­
tion. 

(b) Any person violating the provisions of 
this section shall, upon conviction thereof, be punished 
by a fine of not less than Five Hundred Dollars ($500.00), 
nor more than Twenty Five Hundred Dollars ($2500.00), 

FIUED 
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providing further that each day such offense continues 
shall be a separate violation of this Section and sub­
ject to penalties thereof." 

There is no word or phrase in this Act which suggests 

an environmental purpose for the Legislation, or any other pur­

pose than to prohibit dredging. Nor may the court look behind thej 

obvious intention of the Act, through an examination of its 

Legislative history or other construction beyond its literal 

terms, to find an environmental or ecological purpose. For 

the Act is clear and unambigious, and as such, may not be con­

strued beyond its literal terms. Hunt vs. Montgomery County, 

248 Md. 403 (1967), Amalgamated Insurance v. Helms, 239 Md. 

529 (1965), Beneficial Finance Co. vs. Adffiinistrator of Loan Laws, 

260 Md. 430 (1970), and Trultt vs. Board of Public Works, 243 

Md. 375, 394 (1966). 

Thus the basis upon which Movants seek to appear as amici 

curiae in this case, is not an issue in the action. To allow 

them to appear as amici curiae under these circumstances would 

be confusing and possibly prejudicial. Nox may an amicus 

curiae interject issues into the action which have not been 

properly raised by a principal party. Givens vs. Goldstein, 

52 A 2d 725 (D.C. App. 1947). This court should therefore deny 

the Motion for Leave to Appear as Amici Curiae filed herein. 

Respectfully submitted, 

SHERBOW, SHEA & DOYLE 

eodore Sherbow 

„ x- 3^NMX^' 

James ff.j-Doyle, rSr. <o 

Victor H. Laws 
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WE HEREBY CERTIFY that on this ^ » day of September, 

19 71, a copy of the within Memorandum was mailed to Francis B. 

Burch, Esquire, Henry R. Lord, Esquire and Warren Rich, Esquire, 

Attorneys for Defendants and Lloyd M. Gerber, Esquire, Robert M. 

Nied, Esquire, Thomas B. Eastman, Esquire, Anthony M. Carey, 

Esquire, and Timothy J. Bloomfield, Esquire, Attorneys for 

Movants. 

SHERBOW, SHEA & DOYLE 

V=-o By^w^, 
* AJames J £ ^ 

o 
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POTOMAC SAND AND GRAVEL 
COMPANY 

Petitioner 

vs. 

GOVERNOR OF MARYLAND, et al 

Respondents 

IN THE 

CIRCUIT COURT 

FOR 

ANNE ARUNDEL COUNTY 

Equity No. 20430 

REQUEST FOR HEARING 

The Plaintiff requests a hearing on its Answer to Motion 

for Leave to Appear as Amici Curiae. 

SHERBOW, SHEA & DOYLE 

Victor H. Laws 

WE HEREBY CERTIFY that on this (7 day of September, 

1971, a copy of the within Request for Hearing was mailed to 

Francis B. Burch, Esquire, Henry R. Lord, Esquire and Warren 

11 Rich, Esquire, Attorneys for Defendants and Lloyd M. Gerber, 

Esquire, Robert M. Nied, Esquire, Thomas B. Eastman, Esquire, 

lj 

!! Anthony M. Carey, Esquire, and Timothy J. Bloomfield, Esquire, 

jj Attorneys for Movants. 
lj 

lj SHERBOW, SHEA & DOYLE 

FSUED 

1971 SEPU PH 2: 
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POTOMAC SAND AND GRAVEL 
COMPANY 

Petitioner 

vs. 

GOVERNOR OF MARYLAND, et al 

Respondents 

IN THE 

CIRCUIT COURT 

FOR 

ANNE ARUNDEL COUNTY 

Equity No. 20430 

ANSWER TO MOTION FOR LEAVE 
TO APPEAR AS AMICI CURIAE 

Plaintiff, Potomac Sand and Gravel Company, by Sherbow, 

Shea & Doyle, its attorneys, answers the Motion of Maryland 

Environmental Defense Center, Inc., Maryland Conservation Council, 

National Audubon Society, Southern Maryland Audubon Society, 

Mason Neck Citizens Association, Isaak Walton League of America, 

Inc., Virginia State Division, and Great Falls Conservation 

Council, for Leave to Appear as Amici Curiae as follows: 

1. Plaintiff denies the allegations of Paragraph 1 of 

the Motion except that it admits that the Constitutionality 

of Chapter 792, Laws of Maryland, 1971 (Art. 9, Code of Public 

Local Laws of Maryland Sec. 337 A) (1969 Ed.), Titled "Charles 

County" Subtitled "Regulation of Dredging Operations" is an issue 

in this case. 

2. Plaintiff is without knowledge or information 

sufficient to form a belief as to the truth of the allegations 

contained in Paragraphs 2 - 8 of the Motion. 

3. Plaintiff denies the allegations contained in 

Paragraph 9 of the Motion. 

Further answering, Plaintiff says: 

4. Movants' basis for asking leave to appear as amici 

curiae is that Chapter 792, Laws of Maryland, 1971, is an 

environmental law. The Act in question does not show, on its 

43 
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face, that it is an environmental law. 

5. The Act in question is clear and unambiguous and 

may not be construed as being an environmental law. 

6. Because the Act in question is unambiguous and does 

not refer to any environmental purpose, there are no issues 

of environmental law relevant to this case. 

Having fully answered the Motion for Leave to Appear as 

Amici Curiae, Plaintiff, Potomac Sand and Gravel Company, Inc, 

requests that the same be denied. 

SHERBOW, SHEA & DOYLE 

B ^ \ YWW-xs3~ ̂ \ ) L > W ) 
Theodore Sherbow 

^k. 
JamdsXtT. Dof&le, Vfcr 

V i c t o r H. Laws 

WE HEREBY CERTIFY that on this ^ day of September, 

1971, a copy of the within Answer was mailed to Francis B. 

Burch, Esquire, Henry R. Lord, Esquire and Warren Rich, Esquire, 

Attorneys for Defendants and Lloyd M. Gerber, Esquire, Robert M. 

Nied, Esquire, Thomas B. Eastman, Esquire, Anthony M. Carey, 

Esquire, and Timothy J. Bloomfield, Esquire, Attorneys for 

Movants. 

SHERBOW, SHEA & DOYLE 

By^feS-^^s^a p r \ " 
rfs\ 3rr^Do J a m e a J-r-^uoyue,(V r • 
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POTOMAC SAND AND GRAVEL COMPANY, 

P l a i n t i f f 

MARVIN MANDEL, 
Governor of the State of Maryland 

JOHN C. HANCOCK, 
StateTs Attorney for Charles County, Md. 

FRANCIS C. GARNER, 
Sheriff for Charles County, Md. 

and 

COL. THOMAS S. SMITH, 
Superintendent, Maryland State Police, 

Defendants 

IN THE 

CIRCUIT COURT 

FOR 

ANNE ARUNDEL COUNTY 

Equity No. 20^30 

MOTION FOR LEAVE TO APPEAR AS AMICI CURIAE 

Maryland Environmental Defense Center, Inc., by Lloyd 

M. Gerber, Robert M. Nied, Thomas B. Eastman and Anthony M. Carey, 

its attorneys, and Maryland Conservation Council, National Audubon 

Society, Southern Maryland Audubon Society, Mason Neck Citizens 

Association, Isaak Walton League of America, Inc., Virginia State 

Division, and Great Falls Conservation Council, by Timothy J. 

Bloomfield, George W. Wise and Alvin Ezrin, their attorneys, move 

for leave to appear in this action as amici curiae. The grounds of 

the motion are as follows : 

1. This action raises important legal questions in the 

field of environmental law, namely the right of the State of Maryland 

by public local law to make it a criminal offense to dredge in the 

tidal waters and marshlands of a particular county of the State, 

and more particularly the constitutionality of Chapter 792, Laws of 

Maryland, 1971 (Art. 9, Code of Public Local Laws of Maryland (1969 

Ed.), Sec. 337 A) titled "Charles County", sub-titled "Regulation of 

Dredging Operations". 

HLED 
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2. Movant Maryland Environmental Defense Center, Inc. 

is a non-profit organization which has been recently formed to 

participate in appropriate administrative and judicial proceedings 

for the purpose of representing the interest of the public in pre­

serving the ecological balance and general quality of Maryland's 

natural environment. One of Movant's organization purposes is to 

serve as a vehicle through which the viewpoints of concerned members 

of the scientific, legal and lay communities may be brought to bear 

upon questions, the resolution of which like those involved in this 

action, may pose clear and substantial threats of environmental 

abuse and degradation. 

3. Movant Maryland Conservation Council, Inc., a non­

profit organization which was formed in April, 1969, is composed of 

numerous conservation organizations in the State of Maryland (a list 

of the council's members is attached). The Council's function is to 

provide a continuing coordinating structure for its members to work 

for the conservation, preservation, and appreciation of Maryland's 

natural and historic resources by taking appropriate action and 

participating in all matters, including judicial and administrative 

proceedings, which could affect Maryland's environment. 

4. Movant National Audubon Society is a non-profit organi­

zation which was founded in 1905. Individual memberships are in 

excess of 70,000 and there are more than 250 affiliated groups. The 

Society's major purpose is to advance public understanding of the 

value and need of conservation of wildlife, plants, soil, and water, 

and the relation of their intelligent treatment and wise use to human 

progress. Appropriate action is taken by the Society in judicial, 

administrative, and legislative actions which could have an effect on 

conservation of the nation's natural resources. 



5. Movant Southern Maryland Audubon Society, a non-profit 

chapter of the National Audubon Society, was created in June, 1971. 

Its functions and activities are the same as those of the National 

Audubon Society. 

6. Movant Mason Neck Citizens Association is an organization 

of property owners and residents in the Mason Neck area of Virginia. 

The Association was created in September, 1953 and has been active in 

furthering desirable community standards and conditions and in 

coordinating community-related activities of various civic groups 

in the Mason Neck area. Since Potomac Sand & Gravel Company wishes 

to dredge at Craney Island which is in Charles County, Maryland and 

which is located near the Mason Neck recreation and wildlife complex, 

the Association has a vital interest in this law suit inasmuch as 

dredging at Craney Island would have a significant ecological impact 

on the Mason Neck region. 

7. Movant the Isaak Walton League of America, Inc. Virginia 

State Division is a local component of the Isaak Walton League of 

America, Inc., a non-profit Illinois Corporation which was formed in 

1923 and which has a long history in conservation matters. Movant, 

which has a membership of 6,200, has been chartered, among other 

educational functions, to foster and to promote public appreciation of 

marine and marine-related natural resources and environment and to 

actively engage in programs for their protection. Such work has in­

volved dealing with all branches of both State governments and the 

federal government. 

8. Movant Great Falls Conservation Council is a non-profit 

organization which was formed on July 7, 1965. It is composed of 

approximately 200 members who are residents and non-residents of the 

Great Falls area of Virginia. The Council is active in the protection 

of the environment not only in the Great Falls area of Virginia but 

in other areas of Virginia as well. 

-3-



9. The constitutional and environmental questions in­

volved in this action deserve a full and complete presentation to 

this Honorable Court prior to its decision; Movants, with their 

background of specialization and interests in environmental matters, 

may be in a position to assist in the development of such a full 

and complete presentation of the facts and legal issues involved. 

MARYLAND ENVIRONMENTAL DEFENSE 
CENTER, INC. 

/ / 

By_ 
Lloyli M. Gerber 
529 North Charles Street 
Baltimore, Maryland 21201 
752-2700 

By_ f^i 
Robert M. Nied 
800 Tower Building 
222 E. Baltimore Street 
Baltimore, Maryland 21202 
385-1771 

By" /A^MU^ /$ • (^Al^Ji 
XI— 

Thomas B. Eastman 
1600 Maryland National Bank Bldg. 
Baltimore, Maryland 21202 
685-1120 

Anthony M. ̂farey 
1800 Mercantile Bank & Trust/Bldg. 
2 Hopkins Plaza 
Baltimore, Maryland 21201 
752-6780 

Attorneys 

-4-
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MARYLAND CONSERVATION COUNCIL 

NATIONAL AUDUBON SOCIETY 

SOUTHERN MARYLAND AUDUBON SOCIETY 

MASON NECK CITIZENS ASSOCIATION 

ISAAK WALTON LEAGUE OF AMERICA, INC. 
VIRGINIA STATE DIVISION 

GREAT FALLS CONSERVATION COUNCIL 

' ,T J Bloomfleld 
By / _--o 

Timothy J J Bloomfield 
Hogan & Hartson 
815 Connecticut Avenue, N.W. 
Washington, D. C. 20006 

Of Counsel: fJAP^fA/W 
George W. Wise 
Hogan & Hartson 
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Washington, D. C. 20006 
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Hogan & Hartson 
815 Connecticut Ave., N.W. 
Washington, D. C. 20006 

Attorneys 

I HEREBY CERTIFY that on this3/^" day of /Q-^yH^^ , 

1971, copies of the foregoing Motion for Leave to Appear as Amici 

Curiae were mailed to Francis B. Burch, Attorney General, One 

South Calvert Street, Baltimore, Maryland 21202, Theodore Sherbow, 

Esq. and James J. Doyle, Jr., Esq., Sherbow, Shea & Doyle, 10 Light 

Street, 27th Floor, Baltimore, Maryland 21202 and Victor H. Laws, 

Esq., 107 North Baptist Street, Salisbury, Maryland 21801, Attorneys 

for Plaintiff. .*-, 

(AMJ^L-V^ fit* w-^ trvui / lyj, \^\A.U<f 
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POTOMAC SAND AND 
GRAVEL COMPANY, 

Petitioner, 

v. 

GOVERNOR OF MARYLAND, 
et al., 

Respondents. 

IN THE 

CIRCUIT COURT 

FOR 

ANNE ARUNDEL COUNTY 

Equity No. 20430 

ANSWER OF RESPONDENTS FOR 
DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF 

Now come the Respondents, Governor of Maryland, State's 

Attorney of Gharles County, Sheriff of Charles County and Super­

intendent of Maryland State Police, by their attorneys, Francis 

B. Burch, Attorney General, Henry R. Lord, Deputy Attorney 

General, and Warren K. Rich, Special Assistant Attorney General, 

Department of Natural Resources, in answer to the Bill for 

Declaratory Judgment and Injunctive Relief, and each and every 

paragraph thereof, and say: 

1. That they admit the allegations contained in para­

graph 1 of said Bill. 

2. That they admit that Petitioner is engaged, inter 

alia, in the business of dredging sand and gravel from two 

locations, one in Maryland (the so-called "Greenway Tract") and 

one in Virginia, but are without knowledge and information 

sufficient to form a belief as to the truth of the remaining 

allegations contained in paragraph 2 of said Bill. 

3. That they are without knowledge and information 

sufficient to form a belief as to the truth of the allegations 

contained in paragraph 3 of said Bill, except that they admit 

that Petitioner's title to the three tracts described (Mattawoman, 

Greenway and Craney Island) is derived from the two deeds referred 

FILED 
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to in said paragraph 3 and that the references to the grantors, 

dates of deeds and land records references are accurate. 

4. That they are without knowledge and information 

sufficient to form a belief as to the truth of the allegations 

contained in paragraph 4 of said Bill, except that Petitioner's 

title to the parcel described is derived from the deed referred 

to in said paragraph 4 and that the references to the grantors, 

date of deed and land records reference are accurate. 

5. That they admit the allegations contained in the 

second and third sentences of paragraph 5 of said Bill but are 

without sufficient information to form a belief as to the truth 

of the allegations contained in the first sentence because of the 

vagueness of the phrases "properties" and "riparian land". 

6. That they are without sufficient information to form 

a belief as to the truth of the allegations contained in para­

graph 6 of said Bill. 

7. That they admit the allegations contained in.the 

fourth sentence of paragraph 7 of said Bill, except that they 

point out that the permit from the United States Army Corps of 

Engineers was obtained by Petitioner's predecessor in title on 

January 23, 1956, and was renewed from that date for successive 

three-year periods and that, additionally, a permit for waterway 

construction (pursuant to Article 9&A, Section 12 of the Maryland 

Code) was issued by the Maryland Department of Water Resources on 

June 16, I969. That they deny the allegations contained in the 

first and second sentences of said paragraph 7 and, as the basis 

for this, point out the provisions of then Article 27, Section 

485 of the Maryland Code. That they neither admit nor deny the 

allegations contained in the third sentence of said paragraph 7 

and suggest that the Rivers and Harbors Act of l899> as amended 

-2-
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to date, and the regulations promulgated thereunder set out the 

responsibilities and concerns of the United States Army Corps of 

Engineers. 

8. That they admit the allegations contained in the 

third and fourth sentences of paragraph 8 of said Bill, deny the 

allegations contained in the first sentence of said paragraph 8 

(Article 96A, Section 12 of the Maryland Code as amended to become 

applicable to Petitioner's dredging operation was in effect from 

July 1, 1967 until August 31> 1970, when declared unconstitutional 

for defective titling by the Circuit Court for Worcester County 

in Larmar Corporation v. Board of Public Works) and deny the 

allegations in the second sentence of said paragraph 8 and suggest 

that said permit was "primarily designed" to assure the physical 

and structural soundness of machinery operating in the waters of 

the State. 

9. That they admit the allegations contained in the 

first, second and third sentences of paragraph 9 of said Bill, 

are without information sufficient to form a belief as to the 

truth of the last two phrases of the fourth sentence of said 

paragraph 9 and, with respect to the remaining clauses of said 

fourth sentence, neither admit nor deny the allegations but 

suggest that the Secretary of Natural Resources is now conducting 

inventory, county by county, of the private wetlands in the State 

of Maryland and is not now addressing himself to the problem of 

permits upon private wetlands. 

10. That they admit the allegations contained in para­

graph 10 of said Bill. 

11. That they admit the allegations contained in the 

third sentence of paragraph 11 of said Bill but are without 

knowledge sufficient to form a belief as to the truth of the 

-.3-
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allegations contained in the remaining sentences of said para­

graph 11 and intend to require strict proof of said allegations 

from the Petitioner. 

12. That they are without knowledge sufficient to form 

a belief as to the truth of the allegations contained in para­

graph 12 of said Bill and intend to require strict proof of said 

allegations from the Petitioner. 

13. That they are without knowledge sufficient to form 

a belief as to the truth of the allegations contained in para­

graph 13 of said Bill and intend to require strict proof of said 

allegations from the Petitioner. 

14. That the allegations contained in paragraph Ik- of 

said Bill state legal conclusions and require no response. 

15. That the allegations contained in paragraph 15 of 

said Bill state legal conclusions and require no response. 

16. That they deny the allegations contained in para­

graph 16 of said Bill. 

Further answering: 

17. That they state that the statute in question serves 

a valid ecological purpose, namely, to preserve the northernmost 

area in the Potomac watershed which has not as yet become degraded. 

The tidal waters and marshlands of Charles County are biologically 

active in fostering the spawning of anadromous species of fish 

and constitute an important resting place for said species. These 

areas contain the proper balance of salinity and fresh water 

necessary to encourage the spawning process. The waterways and 

marshes of Charles County constitute an important roosting and 

nesting area for numerous species of waterfowl and other birds, 

including certain endangered species. One of the reasons for 

this is the availability in the shallow waters of food for diving 

and wading birds. 

_4-
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18. That they state that the dredging operation of the 

Petitioner, and all others who may seek to undertake a similar 

course of action, in the tidal waters and marshlands of Charles 

County will have a severe and permanent impact upon the ecology 

of this area as described in paragraph 17, supra. Such opera­

tions will destroy the existing wetlands, a valuable natural 

resource of the State of Maryland with important scenic value for 

the public at large: will change the area from a shallow water 

to a deep water habitat with the consequent effect of reducing 

or eliminating the present shelter, vegetation and benthic 

organisms for feeding purposes on the river and creek bottoms. 

The noise, motion and agitation necessarily accompanying a 

dredging operation is destructive to the spawning, roosting and 

nesting habitats of the fish and wildlife presently found in the 

area. 

19. That they state that the fish and Crustacea found 

in the tidal waters and marshlands of Charles County constitute 

a valuable natural resource of the State of Maryland and that 

the loss would result in severe economic hardship upon the fisher­

men and watermen of the State of Maryland. 

20. That they state that Chapter 792 of the Laws of 

Maryland of 1971 constitutes a valid and reasonable exercise of 

the State's police power through the legislative process, that 

this statute is relevant to the achievement of State objectives 

and is integrally related to the accomplishment of legitimate 

State interests5 that there is no unconstitutional taking of 

Petitioner's property without compensation, rather that there is 

merely a specific use to which Petitioner's property may no longer 

be placed; that this use restriction is not so burdensome as to 

constitute a de facto taking; and that said statute is clear in 

all respects and is not void for vagueness. 
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21. That they state that the title of the Petitioner 

to the tracts in question has been challenged by James Louis 

Hancock. (Route 1, Box k2G3 Indian Head, Maryland 2064-0) in a 

letter dated April 27* 1971* addressed to John R. Capper, Deputy 

Director of Chesapeake Bay Affairs. 

22. That they state that Petitioner's predecessor in 

title conducted a dredging operation in the Potomac River in 

Prince George's County between Pox Perry and the Woodrow Wilson 

Bridge and that Petitioner on June 16, I969, was granted a permit 

by the Department of Water Resources to continue such dredging. 

WHEREFORE, Respondents pray that this Honorable Court 

deny to the Petitioner each and every aspect of relief sought by 

it in the Bill for Declaratory Judgment and Injunctive Relief and 

that an order be entered by this Honorable Court upholding the 

constitutionality of Chapter 792 of the Laws of Maryland of 1971* 

with the entire costs of this proceeding to be borne by the 

Petitioner. 

7 * / ? / ? / 
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Francis B. Burch 
Attorney General 

>rd 
Deputy Attorney General 

One South Calvert Street 
Baltimore, Maryland 21202 
383-3737 

Warren K. Rich 
Special Assistant 
Attorney General 

Department of Water 
Resources, State Office 
Building, Annapolis, 
Maryland 21401 
267-5877 

Attorneys for Respondents 
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I HEREBY CERTIFY that on this ^ — d a y of July, 1971, a 

copy of the foregoing Answer was mailed, postage prepaid, to 

Theodore Sherbow, Esq. and James J. Doyle, Jr., Esq., 10 Light 

Street (27th Floor), Baltimore, Maryland 21202 and to Victor H. 

Laws, Esq. 107 North Baptist Street, Salisbury, Maryland 21801, 

Attorneys for Petitioner. 

(Mi 
Henry 
DeputV At torney General 
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POTOMAC SAND AND GRAVEL COMPANY, 
a District of Columbia corporation. 

Plaintiff, 

v. 

MARVIN MANDEL, 
Governor of the State of Maryland 

and 

JOHN C. HANCOCK, 
State's Attorney for Charles County 

and 

FRANCIS C. GARNER, 
Sheriff for Charles County 

and 

COLONEL THOMAS S. SMITH, 
Superintendent, 
Maryland State Police, 

Defendants. 

O R D E R 

IN THE 

CIRCUIT COURT 
FOR 

ANNE ARUNDEL COUNTY 

Docket 
Folio 
File No. 20,430 Equity 

W w 
Upon agreement of counsel for all parties, it is this 

I J- day of July, 1971* by the Circuit Court for Anne Arundel 

County, 

ORDERED THAT: 

1. During the pendency of this action and until a final 

decree or order is entered by this Honorable Court, neither 

Defendants, jointly or severally, nor their agents or representa­

tives will seek to enforce Chapter 792, Laws of Maryland, 1971 

(Article 9, Code of Public Local Laws of Maryland (1969 Ed.), 

Section 337A), titled "Charles County", subtitled "Regulation of 

Dredging Operations" against Plaintiff, its officers, directors, 

agents, servants or employees. 
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2. During the pendency of this action and until its final 

conclusion. Plaintiff for itself and its officers, directors, 

agents, servants and employees agrees it will not intensify or 

increase its dredging operations in Charles County beyond those 

production schedules which it achieved in the months of July, 

August, September and October for the years 1969 and 1970. 

Plaintiff asserts that its total dredging production in tons for 

each month was as follows: 

1969 1970 

July 82,028 

August 81,624 

September 89,235 

October 

Approved as to form: 

SH1BB0K, SEm & DGXLE 

* /A I 
/ Jama's/ ""J. JmyXf/ J r . f i O / L i g h ^ / S t r ^ t , 27th Floor 
/Baii/imo^e, Maryland 21202 

4/ 685-6517 
Attorney for Plaintiff 

90,794 

71,594 

48,164 

98,245 58,888, 

A 
/1 

irr-h //., 

-yf, Judge" 

Henry R. 
Deputy Attorney General 
One South /Calvert Street 
Baltimore, Maryland 21202 

383-3733 
7 

barren K. Rich 
Assistant Attorney General 
Department of Water Resources 
State Office Building 
Annapolis, Maryland 21401 
267-5877 

Attorneys for Defendants 
-2-



NO. 20,1^30 EQUITY 

(EQUITY SUBPOENA) BWCBBKt 

THE STATE OF MARYLAND, 

ANNE ARUNDEL COUNTY, To Wit: 

To JOHIf C. HANCOCK.Sta te 1 a A t t o r n e y f o r C h a r l e s C o u n t y 

. C h a r l e s C o . C o u r t h o u s e La P l a t a Md. 

FRANCIS C. G A R N E R . S h e r i f f f o r C h a r l e s C o . 

C h a r l e s Co. C o u r t h o u s e La P l a t a Md. 

C o l THOMAS S . S M I T H , S u p e r i n t e n d e n t , M a r y l a n d S t a t e P o l i c e 

S t a t e P f tMce KLdg. P i k e s v i l l e Md. 

GREETING: 

We command and enjoin you that you do within the time limited by law, beginning on 

the first Monday of J u l y ; next and ending fifteen days thereafter 
(month) 

cause your answer or other defense to be filed to the complaint of ,_ ,„ 

Potomac Sand and Gravel CQ. 

(here insert name and address of complaint or complainants) 
against you exhibited in the Circuit Court for Anne Arundel County. Hereof fail not, as you 
will answer the contrary at your peril. 

Witness, the Honorable James Macgill, Chief Judge of the Fifth Judicial Circuit of 

Maryland, the 2 n d day of March , 19 7 1 

Issued the 30_±hday of J u n e , 19 7 1 • 

TO THE DEFEND ANT ( S ) : 

You are required to file your answer or other defense in the Clerk's Office within fifteen 
days after the return day named in the above subpoena. Personal attendance in Court on the 
day named is not necessary, but unless you answer or make other defense within the time 
named, Complainant (s) may obtain a decree PRO CONFESSO against you which upon 
proper proof may be converted to a final decree for the relief demanded. 

Solicitor for Complainant (s) 

Name! ,Jame s J . Do y l e , J r . 

ArirWa 10 L i g h t S t . 

B a l t o . Md. 

//it AM,,; J / / . / / « 
-, Clerk 

EQ-19 

(SEAL) 
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Summoned John C.Hancock, Francis C. Garner, 
Col. ThomasS. Smith by service on Warren Rich, Asst. Atty. General 
on this 1st day of July, 1971 and left with him a Equity Subpoena, 
Bill for Declaratory Judgment and Injunctive Relief 

^ ^ ^ U ^ ^ <*cp2~~ $ 1 2 . 0 0 
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(EQUITY SUBPOENA) 

NO. 20,ij.30 EQUITY 

THE STATE OF MARYLAND, 

ANNE ARUNDEL COUNTY, To Wit: 

T n MARVII MAMDEL, G o v e r n o r o f t h e S t a t e ©f M a r y l a n d 

S t a t e House 

Annapolis, Maryland 

GREETING: 

We command and enjoin you that you do within the time limited by law, beginning on 

the first Monday of £H*Z__.-__: next and ending fifteen days thereafter 
(month) 

cause your answer or other defense to be filed to the complaint of 

Potomac Sand and Gravel Co. 

(here insert name and address of complaint or complainants) 
against you exhibited in the Circuit Court for Anne Arundel County. Hereof fail not, as you 
will answer the contrary at your peril. 

Witness, the Honorable James Macgill, Chief Judge of the Fifth Judicial Circuit of 

Maryland, the 2 n d day of March , 19 7 1 . 

Issued the 3 0 t h day of Sum , 19 Z l 

TO THE DEFEND ANT ( S ) : 

You are required to file your answer or other defense in the Clerk's Office within fifteen 
days after the return day named in the above subpoena. Personal attendance in Court on the 
day named is not necessary, but unless you answer or make other defense within the time 
named, Complainant (s) may obtain a decree PRO CONFESSO against you which upon 
proper proof may be converted to a final decree for the relief demanded. 

Solicitor for Complainant (s) 

Name. J a m e s J . D o y l e , J r » . 

A d d r e s s 10 L i g h t S t , 

B a l t o , Md. 

EQ-19 

J- //*£/~~ 
(SEAL) 

_, Clerk 

2G£J 



Summoned Marvin Mandel, Gov. by service on Bonnie Gately, 
Secty. on this 1st day of July, 1971 and left with her a Equity 
Subpoena, Bill for Declaratory Judgment and Injunctive Relief 

2 ^ ^ — ^ s*v*y^— 
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IN THE 

CIRCUIT COURT 

FOR 

ANNE ARUNDEL COUNTY 

Docket 
Folio 
File No.c^j 7-3 0 

POTOMAC SAND AND GRAVEL COMPANY, 
a District of Columbia Corporation 

3020 K Street, N. W. 
Washington, D. C. 20007 

Plaintiff 

vs. 

MARVIN MANDEL, 
Governor of the State of Maryland 

State House 
Annapolis, Maryland 21404 

and 

JOHN C. HANCOCK, State's 
Attorney for Charles County 

Charles County Courthouse 
La Plata, Maryland 20646 

and 

FRANCIS C. GARNER, Sheriff 
for Charles County 

Charles County Courthouse 
La Plata, Maryland 20646 

and 

>; COL. THOMAS S. SMITH, Superintendent, 
Maryland State Police 

State Police Building 
Pikesville, Maryland 21208 

Defendants 

BILL FOR DECLARATORY JUDGMENT 
AND INJUNCTIVE RELIEF 

Potomac Sand and Gravel Company, a District of Columbia 

Corporation, by Sherbow, Shea & Doyle, its attorneys, sues Marvin 

Mandel, Governor of the State of Maryland, John C. Hancock, 

State's Attorney for Charles County, Francis C. Garner, Sheriff 

for Charles County and Thomas S. Smith, Superintendent of the 

Maryland State Police, Defendants. 

1. This Bill is brought for a Declaratory Judgment pur­

suant to Article 31 of the Annotated Code of Maryland (1957. Ed., 

1971 Replacement Vol.) 

FILED 
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2. Plaintiff is engaged in the business of dredging sand 

and gravel from two locations, one in Maryland and one in Virginia 

The material thus dredged is delivered to certain of Plaintiff's 

customers and is also taken to Plaintiff's principal place of 

business located in the District of Columbia where it is sold to 

various contractors and other persons engaged in the building and 

construction business- At the three locations from which 

Plaintiff presently conducts its business, it employs approxi­

mately 106 persons. 

3. In Maryland, Plaintiff is owner of record and has 

title to three separate parcels of real property, each of which 

was purchased on December 30, 1960, as follows: 

a. Four contiguous tracts of land, hereinafter 

referred to as the Mattawoman Tract, consisting of 

approximately 13 00 acres conveyed by deed to Plaintiff 

by the Grantor, The Smoot Sand & Gravel Corporation, 

in fee simple and recorded in the land records of 

Charles County in Liber 152 at Page 37, et seq, 

b. Two contiguous tracts of land, hereinafter 

referred to as the Greenway Tract, consisting of a 

strip of land ninety feet wide and a second strip 

five feet wide conveyed by deed to Plaintiff by 

Grantor, The Smoot Sand & Gravel Corporation, in 

fee simple and recorded in the land records of Charles 

County in Liber 152 at Page 37, et seq. The deed 

conveying the Mattawoman Tract and the Greenway Tract 

is attached hereto, made a part hereof and marked 

"EXHIBIT A". 



i c. One tract of land, hereinafter referred 

I: 

j to as Craney Island, constituting an island in the 

jj Potomac River containing approximately 20 acres of 
I; land conveyed by deed to Plaintiff by the Grantors, 
t 

j Lewis E. Smoot and Ann H. Smoot, his wife, in fee 

!! 
1 simple and recorded in the land records of Charles 

j County in Liber 152 at Page 43, et seq. A copy of 

I 
ij the deed conveying Craney Island is attached here-

p to, made a part hereof and marked "EXHIBIT B". 

Ij 
t 4. On March 6, 1964, Plaintiff acquired an additional 

I 
I parcel of land consisting of approximately 84 acres which was 
j contiguous to and became a part of the Mattawoman Tract by deed 

j from the Grantors, George P. Jenkins and Mary B. Jenkins, his 

| wife, and Frank .A. Susan and Clarece Susan, his wife, in fee 

simple which was recorded in the land records of Charles County 

jj in Liber 167 at Page 733, et seq. A copy of the deed conveying 

this tract is attached hereto, made a part hereof and marked 

| "EXHIBIT C". 
I 
|! 
;| 5. Each of these three properties is riparian land in 

Ij 
j! that each borders on a navigable body of water within the State 

•I 
!! of Maryland. The Mattawoman Tract borders on the Mattawoman 
I Creek, a navigable stream in Charles County, Maryland. The 
I 

Greenway Tract borders on and Craney Island lies entirely within 
!l 
| the Potomac River, a navigable river which passes through and 

| constitutes one boundary of Charles County, Maryland. 
I 

\i 

| 6. All of the land owned by Plaintiff in Charles County, 

i( 

jj Maryland, was purchased by Plaintiff solely for the purpose of 

extracting deposits of sand and gravel as a source of supply for 

I 
! its customers. These deposits not only lie in the bed of the 
i 
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| navigable stream which abuts the Mattawoman Tract and in the bed 
i 
j 

j of the navigable river which abuts the Greenway Tract and Craney 

Island, but further deposits also lie in the marshlands and fast 
[ lands which comprise the real property owned by Plaintiff in 
i 

|[ Charles County. 

J 7. Up to 1967, there were no restrictions on dredging 
h 

i sand and gravel deposits in Maryland. The only requirement prior 

I 
to instituting a dredging operation existed in connection with 

I 
1 the conduct of such an operation in a navigable body of water. 

i 
i Where dredging was to take place in a navigable stream or river, 

I it was necessary to obtain a permit to do so from the United 
j States Army Corps of Engineers, whose only concern was to assure 

i that the operation did not adversely affect navigation. Plaintif 

> obtained such a permit in connection with its dredging operation 
I 
P on the Greenway Tract and it has, in fact, conducted its dredging 

I activities under the authority granted by this permit. 

IJ 8. Subsequent to 1967, until July 1, 1970, legislation 

enacted in Maryland also required a permit from the Maryland 

|j Department of Water Resources to dredge in tidal waters of the 

is State. The purpose of this permit was primarily designed to 

j insure compliance with the water quality standards required by 
! 

| Maryland, although other interested departments of the State of 

j Maryland consulted with the Department of Water Resources in 

j connection with issuing such permits. Plaintiff sought and ob-

[ tained permits from the Maryland Department of Water Resources 

1 to dredge on the Mattawoman Tract, the Greenway Tract and Craney 
jj 
i i 

j Island. Dredging has actually been conducted on the Greenway 

Tract under the authority granted by this permit. 
! 

I 
i 

1 7 
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9. While in the process of attempting to obtain permits 

from the United States Army Corps of Engineers to dredge the 

Mattawoman Tract and Craney Island, and before final disposition 

of the applications, the Maryland General Assembly enacted and 

Defendant, Marvin Mandel, signed into law, Chapter 241, Laws of 

Maryland, 1970 (Art. 66C, Sees. 718-731, Annotated Code of Mary­

land (1970 Replacement Vol.)), titled "Natural Resources", sub­

titled "Wetlands" (hereinafter called the Wetlands Act). This 

j 

Act, inter alia, distinguished between state wetlands and private 

wetlands and set out the procedures to be followed m connection 

with obtaining permits for the institution of dredging operations 

in either type of wetland. Plaintiff promptly instituted pro­

ceedings to obtain permits to dredge the state wetlands at the 
i 

Mattawoman Tract and Craney Island. Hearings have been held, butj 

no disposition has been made of either application. At the j 

present time, the Maryland Secretary of Natural Resources has not; 

determined whether a permit will be necessary before Plaintiff 

will be allowed to dredge its private wetlands, but in the event 

it is determined necessary to obtain a permit. Plaintiff avers it 

intends to make application for such permits promptly. 

10. While Plaintiff was awaiting disposition of its 

applications for dredging permits from the United States Army 

Corps of Engineers and the State of Maryland, the Maryland General 

Assembly enacted and Defendant, Marvin Mandel, signed into law 

Chapter 792, Laws of Maryland, 1971 (Art. 9, Code of Public Local I 

Laws of Maryland (1969 Ed.), Sec. 337A), titled "Charles County",j 

sub-titled "Regulation of Dredging Operations." That section 

provides as follows; 
"(a) It shall be unlawful to dredge for sand, I 

| 

8 
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gravel or other aggregates or minerals, in any of the 

il tidal waters or marshlands of Charles County, providing 

ii i 
I that this section shall not conflict with any ! 

jl necessary channel dredging operation for the 

i t i 

I purposes of navigation. 
; 

"(b) Any persons violating the provisions of 

this section shall, upon conviction thereof, be j 
il punished by a fine of not less than five hundred 

dollars ($500.00) nor more than twenty-five hundred \ 

| dollars ($2,500.00), providing further that each day j 
jl- ! 

j such offense continues shall be a separate violation j 

•j of this Section and subject to penalties thereof." 

This criminal statute, unless enjoined, becomes effective July 1, 

| 1971. j 
11. Plaintiff is the only company which operates a sand 

j ' i 

\ 
and gravel dredging operation in Charles County, Maryland. There 

1 
I are companies doing business elsewhere in Maryland that dredge ; 

i 
either sand, gravel or other aggregate. In addition, there are i 

I in Charles County and elsewhere in Maryland companies that conduct 

jl businesses which excavate sand and gravel from land pits. But 
| since the prohibition and criminal sanction imposed by Chapter 
1 i 
792 are applicable solely and locally to dredging operations in i 

fi Charles County, it will only affect Plaintiff's operation in 

I ! Charles County. | 

12. In the event Chapter 792 takes effect and is enforced, 

: the result will be to terminate completely Plaintiff's Maryland 

I operations and cause it substantial, permanent and irreparable 

If harm and damage. In its existing dredging operation at the 

» ' I 
| Greenway Tracts, and in its contemplated dredging operation at 
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II I 

the Mattawoman Tract and Craney Island, Plaintiff does or will 

employ personnel sufficient to operate the dredging equipment | 

necessary to remove the sand and gravel deposits, irrespective of! 

where on its land those deposits are located. The material thus j 

i 
obtained is then placed on barges and towed either to various j 

customers of Plaintiff or to its plant in the District of Columbia. 

Ji 
Plaintiff is the largest source of sand and gravel for building 

1 and construction purposes in the District of Columbia. 

13. Plaintiff has an annual sales volume of over 800,000 
i1 i 
|j tons, its projected volume for 1971 being 842,000 tons. Denial 

il . I 
I to Plaintiff of the opportunity to dredge sand and gravel deposit^ 
j 1 
j contained in, on or around its real property in Charles County j 
| by enforcement of Chapter 792 will curtail that projected volume | 

|| by approximately 120,000 tons. Predicated upon a gross revenue ! 

!! I 
| of $2,023,000 and a projected gross profit of $423,000 for 1971, j 
i I 
i ', 

j! the illegal termination of Plaintiff's Maryland operation by en- j 

i 
•Il forcement of Chapter 792 would cut Plaintiff's gross revenue by j II I 1 
i $290,000 and its gross profit by $205,000. Moreover, because 

n 
|j Plaintiff's customers purchase sand and gravel from Plaintiff 
| under requirements contracts as needed, the inability of Plaintiff 
1 ! 
I to supply sufficient material from its Maryland deposits would { 

j cause those customers to seek new and permanent sources of supply j 

which would further add to the substantial and irreparable harm j 

and damage Plaintiff will sustain if Chapter 792 is enforced. j 

i 
|| 14. Chapter 792, Laws of Maryland, 1971, and its enforce-

II ment are invalid, unlawful and illegal in that: 

!l 
;j a. The Act and its enforcement deprive Plaintiff j 
i! 
il of its property without due process of law in violation 

i! 
|| of Section 1 of the 14th Amendment to the Constitution 
H ! 

ij 
|i | 

|| 10 f 
III 



of the United States and in violation of Article 23 of | 

the Declaration of Rights of the Constitution of Maryland.i 

b. The Act and its enforcement subject Plaintiff 

to criminal prosecution under a penal statute the terms j 
j 

of which are so vague and indefinite as to be uncertain 

in their meaning and therefore constitute a denial of 

due process of law in violation of Section 1 of the 14th 
! 

Amendment to the Constitution of the United States and 
! 

in violation of Article 23 of the Declaration of Rights j 

of the Constitution of Maryland. 

c. The Act does not apply to persons who dredge 
• 

sand, gravel or other aggregates or minerals elsewhere 

in the State of Maryland, nor does it apply to persons 

who remove sand, gravel or other aggregates or minerals 

from land pits in Charles County and therefore the Act 

and its enforcement deny to Plaintiff the equal protection 

of the laws in violation of Section 1 of the 14th Amend­

ment to the Constitution of the United States. 

d. The Act and its enforcement subject Plaintiff 

to criminal prosecution under a penal statute that dis­

criminates between persons and classes of persons similarly 

situated and therefore denies Plaintiff equal protection 

of the laws in violation of Section 1 of the 14th Amend­

ment to the Constitution of the United States. 

e. The Act and its enforcement injure Plaintiff 

and its property without providing Plaintiff a remedy 

at law in violation of Article 19 of the Declaration of 

Rights of the Constitution of Maryland. I 
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f. The Act and its enforcement constitute an 

attempt by Charles County, Maryland, to take private 

property of Plaintiff for public use without just com­

pensation in violation of Article III, Section 40 of 

the Constitution of Maryland and without due process 

of law in violation of Section 1 of the 14th Amendment 

to the Constitution of the United States and in violation 

of Article 23 of the Declaration of Rights of the 

Constitution of Maryland. 

15. The Act and its enforcement are further invalid, un­

lawful and illegal in that: 

a. The Act does not prescribe fair, reasonable, 

ascertainable and objective standards and criteria for 

the determination of the conduct prohibited. 

b. The Act does not provide for just compensation 

for the denial to Plaintiff of the use and enjoyment of 

its property. 

16. Plaintiff is without legal remedy in the premises, and 

by reason of the acts and circumstances alleged above, will suffer 

irreparable injury and damage and is threatened with additional 

and continuing irreparable injury and damage if the Act is per­

mitted to become effective on July 1, 1971, and is thereafter 

enforced. 

WHEREFORE, Plaintiff prays: 

a. This Court issue a judgment declaring the pro­

visions of Chapter 792, Laws of Maryland, 1971, are 

invalid and unenforceable in that the Act and its provisio 

violate the Constitution of the United States and the 
1 

JLfa 



- 10 -

Constitution of the State of Maryland. 

b. Pursuant to Rule BB70, et seq. of the Maryland 

Rules of Procedure, an order be passed temporarily enjoin­

ing Defendants and each of them during the pendency of 

this action, from taking any action or proceeding against 

Plaintiff, its officers, agents, servants or employees, 

for allegedly violating Chapter 792, Laws of Maryland, 

1971, or any provision thereof. 

c. Pursuant to Rule BB70, et seg. of the Maryland 

Rules of Procedure, Defendants and each of them be perma­

nently restrained and enjoined from taking any action or 

proceeding against Plaintiff, its officers, agents, 

servants or employees, for allegedly violating Chapter 792, 

Laws of Maryland, 1971, or any provision thereof. 

d. It may have such other and further relief as 

this Court may deem just and equitable. 

:, J r« 
''Street, 27th Floor 

Baltimore, Maryland 21202 
685-6517 

Victor H. Laws ^D 
107 North Baptist Street 
Salisbury, Maryland 218 01 
749-7500 

Attorneys for Plaintiff 

JL%$ 
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CITY OF BALTIMORE 

STATE OF MARYLAND, to wit: 

I HEREBY CERTIFY that on this day of June, 1971, 

before me, the subscriber, a Notary Public in and for the City 

and State aforesaid, personally appeared LLOYD GREEN, who made 

oath in due form of law that he is Vice President and General 

Manager of Potomac Sand and Gravel Company, the Plaintiff herein, 

and that the matters and facts stated in the aforegoing Bill of 

Complaint are true to the best of his knowledge, information and 

belief. 

As witness my hand and Notarial Seal. 

/ X,.- 2, > 
Notary Public & 

14 
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plat drawn by Louis I2« Stiffens* County Surveyor, and recorded with the deed 
by which tho Snoot Sand & Gravel Corporation, a body oorporate of tha State 
oi" Itolavaro acquired t i t l o to tho property described as 

BEGINNING for the Sana a t a s tate sarfced "A" en said p la t , said otako* 
rarldas ^ko north boundary lino of the land, hereby convoyed* an2 running 
thonco in on easterly direction,, with the courses and distances designated 
on said p la t , follctdng the aoandoriaea of the marsh land and Hnttawcaah 
Crook to a point dosignatod no Wfw en said p la t , located on the dividing 
lino between tote So. h? and 50. 

Tho property hereby convoyod ia aero Darbloularly doscribad as 
follows; to wit: 

P o j ^ s l l . BSOOTIXi'lG a t point ;,A«, a state located in t to oast 
boundary lino ~oTr~tHo property or A, J . grown* and'being the northwest 
corner of th is parcel, and running tbonea 3orth 79 dog* 50 tain. East 23^ 
foot; South 6t» dog. 15 rain. Onct Ihh foot; Hearth 72 deff. CO min. Kant 200 
f t . s Korth hi dec* 30 a in . Saat, 27i>' footj North 6? dog, 20 itdn, East 310 
foot} to a concrete bloolcj thonco ffcrth 22 dog. 5 a in . East 1G0 footj Korth 
30 dog. East 300 footj Rcrth hi dog, East 2Ua.2 foot to a stake$ thonco 
South *; dec. tfbat 121 foot to a stake; thenco Kcrth 13 do?-', East 231 Toot; 
north 05 do*;, 30 s in . East 132 footj Berth i;5 dag. 2!> rain, "curt 200 foot to ' 
o stake which ia locatod at the southeast eornar ox" Lot 16 or* the southwest 
comer, of Tot 1?; thenco South 36 doc:* Knot 213.3 foot to a stake 'Ca South 
boundary lino of lot 13, which stake is located a t tho foot or a gufi tocoj 
thonco South 53 dog. 2? rain. East 170 footj South 2C dog. 30 **m« Cast M3 
footj; to a stake which i s a t tho intersection of tho westerly una acutUorly 
lines of Lot $% thonco with tho southerly boundary lino of said I'.ot 5, 
Uorth 63 dog. #) rain* East 135 foot t o an iron red which i s located a t tho 
intersection of tho Indian Read railroad right or way with this linej tltouoo 
South 50 dag. Saat 100 footj South 59 doi . Saat 100 foot South 62 dog* 30 
nin. ifast 100 foot** South 6? dog, 30 cda, Bast 100 footj South 73 dog. 30 
min. Soot, 6G foot;. to another iron rod locatod in said right of way 
boundary lino which i s at i t s intersection with tho property deeded by Sigol 
Brown to Gertrude Srustnaa bydaod recorded in l iber F.D.K. 16 folio B3j 
thenco. South 3k do.:* ii5 nin. West 30 feet mcro or loos to a point (ir.ri.-od 
"0"; thonco Couth 53 dog. East to intersect the cantor lino or f^tteworan 
Croo?: vihich i s the porthWotdr3y"boundary lino of tho propot'ty *>c.i o;ar?d î ,' 
Tiio Snoot Sand 0 Oravol Corporaticn in the %nth J'o^istorial Oiytr:lot;, onsi 
ixissiijg tj^otich n point l l i ; porches distent free: «Dttj Barking tlio bo^'ijuiing 
of the aarohj thonco i a a southwasterlly dirtiotloa with tho boundavy line of 
the oaid t rac t of ground crjnod J-y i'ho Sssoot Sand it Sravol Corporation, to 
a point whewj tho easterly boundary lino of tho f i r s t rtontioned prorerty of 
A. J . Broun oxtondad would iatorabotj thonco along said lino in o ncrtliorly 
dlroctictt to "Aw, tha -point of beginning. 

IViVcol 2. &3GIfftJI?<C for tha oaiso at a point South 55; io.:. 27 
iiia. Sast 530 feet , laoro or I&33, fvca tho northerly oomer of tho prorxirty 
d^o;lod by Sigel oro;mjj, ot e l . to Gertrude Tr«o"iaî  oy deed recoiled in liixjr 
:'.0,M. 16 folio 63> naid point being the northwost cornor of the hereinoftor 
described propor-iy ane2 running thonco Jiorth 60 dog. h9 win. East 270 font, 
;::cro or 3oos to intorsoot tho aoutJn«3ster3y line oO lot "0" of South Gly;nont; 

! « V . ¥JUCO soxita 'I) dOji. 22 v:iin , riOO*-- XJO foot to a point narking tho southwai 
cui«xr of naid to t •»Clq; thonee ?iorth 60 dog, 30 uin. Fast 70 fot^t t< 
point rsarking tr» southeast cor^v^r of eaid Lot "Vz tuonco South 16 don;. 2:V 
rxin. goat to intersect the cantor lino of IJattawaran Crook wMch is the. 
northerly bouraJary lino oi tha proper^' of fiio Ssioot 'Ja.-A & Gravel Corporatica 
oivl .passing throsjgli a point a t 5i;,.B5 foot, raas*ldng tho shore lino of 
riattowoBaan ^oefcj thonco southerly and westerly with tho ofCK r̂ceid hountlary 
lino of tho Gnici '»The ftaoot Said ft Gravsl Corporation" to a point \fiztm V.v> 
oastorly 3ino of uortrudo lYttswan'a property intersootaj thonco liartli 5i: 
do•;. 2? a in . «*oot alojv; said l ino, and passing throi^h point raarked "C" to 
tha Piaeo of boginning. .'•:•.• 

/. 0 Ou /J" v 
~2-

A'<* p,'^- ? 0 

16 

ir.ri.-od
file:///fiztm
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Parce l^ . Sft&XI&XIE} for tho saao at a point marled <::.:5', \ 
cane boi^c thai ^oiutrcii intersection of tho west boundary Una with tho 

/;d runnln southerly boundary l i a of lot h'l in South Glsusoat cm 
?h flog, 1 r&n, 3aot 12lu8 foot; Hcrta 00 dog. J»5> win« Snot ii23*£ feotj South 
75? dag* 12} aia» Sast 22d foot; Oouth 66 dog* bo s in . Hast lh9 foots South 
ji/'l dog. llj Bta« Sect U20,l ^oot; South 1 dog* 1;9 sain. Boot 22.21? foot; 
jjSouth h6 dog* 1 Bin. Seat 16*9 foot tovj&bo southwest corner o? r»ct J>0| 
jthenoa South 1:3 dag* S'J nan. Waat tlansagh .point 1!F:7» sarfcicg the ekevo lino 
[of Kattaxafoaan Crook to intersect the center Id^s of i&ttauogsh C^sol: v/hich 
| i s thV northerly bcuBdary liao cf the property BOW owned by The Sraect Sand 
jlft Gravel Corporation* thence nertharly and westerly with said boundary line 
• and down the jsoaodcro of liattevctaan CsceJ? to a point fcboro the vest 
libewdary lino of Lot U2 extended intersects ; thanco Jkarth 21 dog. £h ••'dn, 
tfast along said west bownd^f lino of Lot 2*2 e^rtondod, to tha point »R", 
tha place of fcoginnbrc;. 

Save -ad excepting, hOHOver, froa Parcel 3 las t abevo'described, a l l 
'and such riparian r ights ar> raoy have bean acquired in tha above property vy 
'la certain ^.obart 5i» Dcykin, his heirs and assigns hy virtue cf a doled frcra 
ijsigol H?afj end wifo datod June 25 1910 and recorded eraone tho lard Accords 
aforesaid in l iber ii.C.C. Ho, 21 folio 672 e t c . by which said deed tha said 
Pebort H. Boykin ooqidrod t i t l e t o eleven aaroo of land on the north edge 
or JJattaworaan Crook. 

Using o i l and tha sano lend ard proaiccs acquired by Tha Sraoot Saad 
and Gta&rol CorjKxration, a body corporate ,hy dood froa Gi^cl !&<rni, o t al* 

; dated August 2a> 1932 avxl rocordfld aaaiv* tho j^.nd naeords cf CharlRo bounty, 
Itoyland in Xibor '.'•iiaA* uo« ^5 folio 1>P0 oto . 

I t V»in(j tlua i:vjcritic;i 6^ tho Ovaivtoî  to co:n;ey a n ci* t i» 2SJSU and 
a i l privileges vi th rocooct to dredging or digging end carrying away oancl̂  

' gruval and liko nat-^vial e.o cc;^drsd by aaid dood fraw vli^ol 'IroiAi, ot al« 
TiliiS: All that lot,* t r^c t 3 ploco, parcol a? subtiivision of land a»3 

yo;2;dr:io» oituata, lying and being In tJio novonth rioction Distr ict of said 
Chttriao County and described as follows) 

' a&ZHnXtf} at a point on tho coath side or tho State ?a^l 3ondiit: from 
j Indian lead to To Plata) end boing South ho dag. It win. 3ast 250 foot frcw 
!;th© accttea^t c^*iksr or lo t lJC of Uonry Croclasr'o oui'voy c£ 1910., c?.d tlcnco 
| with tha cen tos and disttenoos given in a deed frca Jnllatta /3« Stomarj 
; frastooi to SSKOOI H. Cox in 1^67* â ; roccrdod in l ibar 0.A.IU Ko. 1 folio 
• 3JiO, allowing for the variation^ South 10 dog« tiast U6 parches to a largo 
i cals troo oo tha Kaot of .said State Head; thonoe leaving said Htato Road ilerth 
j G? do ;̂* 30 ndn* Wsst 2li perches/South d̂S dog. 15 win. Wost 22 porchoa, 
; death 1G d o c V/eet C pss^ohes, to ^d^ro a gut ci-v t̂ioc; into Hattovroi.ian Craokj 

thenos leaviitjj tha Ids^n of the said dc;crl cai running da;^ and binding on 
ns.̂ ,d Creek unt i l i t in torseotaa l i i « drataa paral le l to the uast lino of 
Uri, $0 in aoid Wanr"/ Crocker*s survey 6f. South GlyiRont r;rul with tho RSuth 
lino of said LotD Lj0, 51, ^2 ? i>3j >la> !>5 ^d % of said uurvtj/ of Henry, 
Oroc)car»s t o the southwest corner cf saSd ?-ot 56j thonce South U9 dog* 10 
am. East 250 foot; thenfto llcrth h9 d:3« Is6 ain« Bast 63a foot to tho pjLice 
of boginnins* co^tainix^; for ty (1̂ 0) SXKPSS or land, jtiore or l ees , 

tiling a l l and the sa-a land end prcisisos acquired by Vm said Tho 
djsoot Saod & (iravol Cerpccraticas a body corpo^ato3 by dood frosi tfolter J. 
Mitchell and Flca-eaco J . •a tchon, uia wife, dated tho 32th day cT August, 
193S end roccrdod among tho land accords of said CharloQ Comity in l iber 
Vi.;-i.A* Ko« 09 folio H.i6 otoa 

VOIFUTHJ All tiiot lot^ t r ac t , piece, parcel cy auhdivision of lcs*t 
j f̂ sd proraiseo ciitaato^ 3ying end Ixi'xs ii> ttie said Sovoath Rlo<3*icn District 
! of Charles County orid' doae^ilcd £s f d l c i s i 

sr»E3liIfS a t a point on tla north boundary l ine of tho psxtpoT^/ ewn-
i od by Hie 2̂&>ot S-̂ d̂ &. Qravel Cox,poration o^d tho «ost bouj^ary lii^e of 
j too stevbo noad leading £?o& ilason Springs to S^diaa Uaadi' thonoe r\^;;d^g 
1 alc-ag the ^:oat boundaiy l i a s o^ said Stats Head in a sa?tiJerly and 

£]&<«, /fry A-^ 3? 
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uaistorly direction to a point in tha wet boundary Jiaa of coid Ijdrsftvnyj 
which point is the southeast cornor of the property owned by Walter J. 
Mitchell; thanco in a soatbarly and westerly direction with tfoa celd « 
boarKlary of tho Walter J. M&tChall property to a point uhoro i t intorsootG c 
the north boundary lino of ?ho Sasoot &and &1 Oravol Cojrporatioa property; * 
fchonoo in en oaaterly or:i BOUfcher3y divoctiai with tjje boundary of ?ha 
flraoot Sand &, Gravel Corporation property to tho point of bosinr&n{j» eon-
toinincj, by eotiaation, fcuolvQ and one-half (12*). acres, rwro or Unas. 

fJoinfj al l end the ccna land and proiaieea acquired by tho aoid Tla 
Seioet Sand & Gravel Corporation* a body corporate, by dead frow Kalon BaLTy 
Cos datod tho 12th day of &usuotj 1933 and recorded canons said lard 
!>occrda in Ul»r U'.HJU 3o. 6? folio litf otc. 

'flic above paroolo of land bains conveyed sab£eot to such rights and 
oasottcriio as might tovro been granted end ninua cuch porta or parcels as 
wore cenvayed thsrefrba in foo by tbo Smoot 'Surd & Gmvol Corporation in 
tho following Inotruraanta or rooo^i; 

(It) Peed to State of Horylond, to use or the State Reads 
Corraiaoltsi dated Jouary !*P 1901 sad recorded «r*ong the land fteccrds of 
Charles County. RwyOaad in libar ?*C,W# So. 9h folio 13 etc. 

(.2) Eight of >/ey or Saoeaaant to Southern ifciryland Slac-tric 
Cooperative, Xne* doted January 32* 2S!»! and recorded in liber r*.0,?'» \'o. 9h 
folio 17ii oto, 

(3) Deed to Southern Maryland Sloctrio Coo^varativo, "no. 
dated April 23, 1$£3> end swecrdad in liber P»C.H. /Jo. 20& folio 272 etc. 

(h) P.lcjht of Voy or Sosoraont to the Soothers ttsr^fiand 
i Rloctpio Cooperative, lnc« dated September 3, 19^7 
| llbor P.C.M. 132 folio 135 etc. 

• 

i 

(>) Dcaĉ  to F.ugOBO At Jdnldns ard 01;;a t', Jonklns, Vox; vifo, 
dcitad February 20,' l ^ d and reoordod in lib^r P«Cj:, 23?i folio 361j etc. 

(6) Doofl to Stato or Kcoylania uoo of t;to ;>taivo Roads 
Cowaiaaion, dat^a'Hovombor 21, -1:?>G and raccrded in libor J*,C»?T* Uo* 23P 
folio 173 eto. 

(Y) Dood to State of y*^ryland, use or fc-so Stato P.cadis 
Ccraaiooioi, dated'April 7> 15^9 nnd recorded ixi libar ?«C.H, Uo. XUl folio 
L'I3 etc. 

PIPTHJ TRHCT C&IS* l̂ oĉ ^ ao '^roonuay :nuc:d.ns Shore*», ani forr:V2rly 
isiaffi î 3 "frrwortjoy", "Orftamray Pishtns 5U ro"> arxl "Orcamray Fiahory", 
wore porticulcr3y doooribod co follaja: 

Ibcinnin^ for tha as?s3 at a point no;r fiwjd on tho fast lead in tha 
line dividifc Wvo landa noi? or fojvjor3y bolonrrin;: ŷ L-'stcn v'. tlun^erfos-d, 

ji or V.oiTo,. nirr;ty foot distant froa ld,:h ti?ator rjarU of acid ôtavnac .''ivar, aiv2 
| ruiuiiaa tlisaoa adutiar?»rd3y x̂ ::̂  parallel to tTia naavidorinr: of nclti Pivcr 
! rd.n:;ty fact distaxrt froa hfea water c«rk at a l l pointe foravarj aa faa said 
hinh twitcr jnark nay ohance by thai wsaliins'of r;oii Flivor, to a poinfc in t!;c 
j.i);Ki cividii-i?:; tho land -of Slater, f arrsorly Tiara &rA 813iott, nino^ foot 

I i'rori hi/;h trjater snarkj tfeonco with said dividing line into tlr1 Potor.-ac T'-.ivu*rj 
theiiee with o?i3 rxjandoriAVia of onid Rivor northwardly until i t etriJ'oo th? 
3in« divi<iirjf; the landa of Htav-^rford'and Rcsis, and tlienssn vrt.th tho naid 
divMini! lino to tho basiniin^" tcgotlwr Kith al l appvetonanaea, oas-at^nlo, 
righto of way, riparian r i#r t3 , and privilogsso ttiarouato ap-»rtaiain3> bo-
i^ti tho sa«»3 property visich \nm convoysd by V/illkir; ^. !L;r/\2n to Williars './. 
Foplay, by dead dated tfea 10th d^y of Cct̂ ibor, 1^32, v*ich dewd waa roccrde^ 

ion January 2>, 1P33, la liber W«>i«A« no* % folio Uh7, beins ora cT the 
jiv'.-ird Hecordo of Ch&riao County, Ifaryland to vhioh deed ar*3 tho deeds 

18 
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t teroin voferred t o , reference is beroby rsado Tor ft ma*a ful l and puriicultt 
description or tho Xr^d ej*2 prerdsos hereby intended to bo conveyed, 

Doing a l l of filAC? 0 ^ described in the deed ffcba VXEO&si U, Bapley 
to She S^oot Sand & Gravel Corpea^t&on,.dat©d the 10th day of June, 1071 and 
recorded cascac the land Ifteccrds or said' Charles County in Hbor ').::WA« ?"o. 
€$ fo l io 315; etc* 

All that parcel of land designated as VCTCOI !}J containing ornro*/d,i'K;ttfly 
23/100 of en aero as sham on tho Ssaoct Sand (.-. Gravel Corporation :dd\t 
f?1330j dated March 30, lS^h attached cad rtado a part of tha deed frcsi The 
3«K>ot Sand ft Gravel Corporation to John Jfo Crew and d^rio M« 0r©», id.;-'; wife, 
datod Juna 2, 19J?a and recorded in Liter T.3.H. No. 113 folio 360 e t c . ; the 
23/3.00 of an acre being a s t r ip of land $ foot in width lying along tit) 
shore of tho Potcsaao Rivor in front of tercel tfZ ao shown on said Plat 

And also included in this conveyance to 0. similar s t r i p of land ? Toot 
in width ojctandin;.? clony tha ohara of tho Potocoao Rivor BO as to include 
tho shore front diva feat back from hi&h wator saarfe alon;;; tfircel d'li and 
Parcel ',7 00 nhpwn on tho aforesaid plat designated on The Smoot Sand /'-
Oravol Corporation Plat #1330j i t being tho intention of tho Grantor to 
convey to tho Crantoo the five fact or fast land back fro::: tii^h^jatsr atarlc 
alone tho ontirelonijth of tho Potu;Tiae iliver shore front convened to Tho 
Grantor Itarcin by tho afcroseid Deed from The Greonwelgb Pod and Gun Club, 
a body corporator dated Soptoinbor 22, lylji and recorded in l iber T.uV. 
Ho. £0 folio 1:33 o tc . 

• 

I t i s conrson knowledge arid dist inct ly understood that Ura shorelines' 
and Hi|jH«,«ator marla? of river-Croat properties change from tiirse to timo 
by reason of accretion a:xs erosion; therefore, i t in dis t inct ly •understood 
and c^roed that tho «5ast boundary lino of tho atrip of 'land horoby convoy­
ed xrf.ll always be five foot back or inshore from the high-vater marl: so 
that t i t l e to a permanent £-foot s t r ip of fast land shal l forever reraaln 
vested in tha Grantee, i t s successors and a s s i g n . 

Said parcel d3 hereby conveyed la conveyed subject to the operation 
and of foot of a l l tho opPXieabla provisions thoroto, inclydinfj tho ri;;ht of 
access over said Parcel .?3 to the* Potomac Stiver, as granted by Tho Snoot . 
fend & Caravel Corporation to Johrj M. Ore:'* arti Mario M« Crerttj his wife, 
t l » i r heirs and asGicas> under the tor;^a or an ayr«sei'ant ty and botvwen 
The Gauot 3ond d Urnvol Corporation and Johix d» Crea and iiarlo d. Croia, hi.: • 
wife, dated June 10, %9$h I'ecerdad tho Land Roeords of Cha:v^-j 
County, Maryland in libor No. 133 folio Sob e tc . . 

And for n'sspows of iicco-:;;:. by way of land to and rroeu tite 5-foot 
s t r ip of land hes'oby cenvoyod, tlja oozta rights of acooso thereto over 
exlotina roadways aa are na; IMJ^. by "oho Grantor h&relna 
assigns, arc ;.;rant«;d to tho Ci'arttoo, i t a succesaors and 
concurrently with d:o Craator, i t s success era and assifjne. 

. ij^ 3»&* ^o\jsora 0. 
assigns for u;c 

JJ. 
c&Ax* /d"v /4»-5'- *// 

IS 

xrf.ll
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And the Grantor LVscarvoa eafco itS'aJLTj 5.ta Gttacc;j.aoru ar.:l .:::;;;i^.v;J. 
who rijjht w-o #0 over sald.>~foot a t r ip of 2ixn\ to SSio rolicwao liivor a.vi to 
have frao aocsios to tho t;ato? in £voat of oa'd >~fcot atrip., iv^l-oal;,; 
,Ciojiin,'jj duc!~l:i;̂ j "coating batisins end a l l other privila^ao o;rcs^* oaod 
Gui ;;ravo! dwd&Ztfjj rishfcj ia. tUo OOvCaio Sivor ir. iVcnt Of onid 5-;?oc>t 

!; ytripj'jvpovidod auoh yi^Utj uao and oajeg/iattife cliall not interfere vrJ.*.tij 
[;wolact or diofcurb tho Cs*&v;toe here in Onid Potaaac Sand and Crav.*l Cc::.pany, 

i t s euccoocora and aseisaa in dî oU&ins oporaticno, , 

Ic^othor* witU ttjo VaiHircn and feprovosttnio thsroon cwiC'tod) S-UVJ 
I or toii'tf:; and a l l a n d evury, the ri;;ht:;> alleys? ttfytf, vatcirjjj e r iv i l^ee ; , 
afcrnarfconanco:j awl advaataicosj to fclw osro balcrrjlia^j, or i a any y:\sa apecr-

! ta:inlu;:, including rioGffiaa iritfifco undor ^rylai'jd lav .and any cthor 
| applicable lav-. 6? laws pnrf»aln&v; thereto. 

i'o ha^o and to hold t i c 3xcad and ivx-stloooj abavo do.~or-.i-ad and 
',!] ssanticzfidj and hereby intaaded to bo convoyadj tor-.ob'.or u&fch the yi;;h'-0;, 

i! privilegeo.) a^iiurtaiiaaoas aee advar.t:'.,';oa tfcorato 'colonjins cr ap;;ort.vlnia,';;. 
'I unto caidto the propo*' uao and benefit of the ;;aid PotonRC fliWY.1 and travel 
i CcKpanyj a L>Ody oorpcautaij i to auocacsors and aga'isna in foo' oinplcj 
! cubj'octa hesavarj to oaotvaoatoj 5j,o»c5,vutiono and any and a l l limitations 
i horoinba*Gro oat forth. 

/aid the said iffco fSr^ci Sand & Gravel Corporation^ a body corpciv.^o 
!j of t*w Stato of PolK;a?o dcoo horoby covenant that i t tr i l l "warrant 

jjonorally the property koraby granted and conveyed^ aid tha<v i t -will , > 
concdiO ctus*;j jhxrehni- aco^a^coc cJ caid laatl.ao ;:;cy bo.rocuioitD. 

UJ KJWIJVn'j v;r^r;'l% -̂ ho ordd Cto &:.^t haail-ft Csrarol Corporation,, 
, incccY«ci'̂ ''£d vt'idc? tho l'̂ r:5 of tho ;3'ict3 oO Dolavarpj has ca^wed *i:h:l,3 

dead to t» o::soutoci hy 7., ";;» !>j'.wcta i t s r̂ v>oidon1/p c*td i t s corporate; or.al 
arrisad Vtavnto, duly attested l y 

tsv5, hao appedntad L« h.. ilocot attcsniiay in i'aOt to 
• aclaiovrlodso a«.i* to bo tho act and dead of said Co^cr^tioii. 

Av.toot: • ' ;.:' *r;7i st$x7 SAID'& O»WB* cm^.Avvor?, 
a body corocrata 

i 

niSWjCT Ĝ1 COL^CiLI, ao: 

v ^ r : • -

1 horaby ccvtiSV, that 6u tbir. dcy c:C J5ooonb),.,J, lyoO, 
i.oi'oro tho ::o!oevibo.;';, a l!ota*,y ?ubllo l a oivi Tcv thv; i)ic;ti\l.ct cl 
Coluvibia a'i*ora«;*id, jiKiraciail/ appoa;v<d i»i &a5;i Diaf.d-Gw^ l>« fi« SniOtfi, 
ri^inidftcrti c^ I'ho Stxut fSaivi fc vc^vcl Cc;v?>uratio:'ii, a b;x'y <2orpo .̂vic.j and ac 
atMCrvv̂ y ia Tact advr.fiylodsofl fcta aforo^cdns coed to bo t!*A not and do«"d of 

!j' 2u Toati^oiiy WhCi'oaC, X have horciuatO a-cnod f*y r^'fi and afrisKjd 
ij i:sy aoal Wiic cay of bocoisbor^ l^'oo. 

.','Ot-ar.' Public 

I! . . 

£0 

file://y:/sa
do.~or-.i-ad
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'ill* 
(3hXB m$Uf Made this h J<? tf 

mo DEC so ?n 3 : ft 6 

day of December, ( 

in the year one thousand nine hundred and sixty, by-lewis E. Smoot and Ann H. Smoot, Iris wife, 

both of A-"y /J^-xj.u County, in the State of Virginia, GRANTORS. 

WITNESSETH, that for and in consideration of the sum of Ton ($10.00) Dollars and 

other good and valuable considerations paid the said Grantors by Potomac Sand and Gravel 

Company, a body corporate, receipt of which is heroby acknowledged, the said lewis 2. . 

Smoot and Ann H. Smoot do hereby grant and convey to and unto the said Potomac Sand, and, 

Gravel Company, a body corporate, its successors and assigns,in fee simple, all that lot, 

tract, piece, parcel or subdivision of land and premises which was acquired by the said 

lewis E. Smoot by deed from "Eho Smoot SandAc<7=d Gravel Corporation dated the 27th day of 

February, 1°17 and recorded among the land Records of Charles County, Maryland in liber 

W.M.A. No. 1;7 folio 635 etc., in which said deed the land hereby intended to be convoyed 

is described as situate, lying and being in the Potomac River about one-half mile west 

/
ormerly owned 
by tha said lewis E. Smoot located in Charles County, Maryland, commonly 

callod and known as "Grimes Ditch", constituting an island commonly called and known as 

"Crane Island", or "Craney Island", and containing thirty (30) acres of land, more or less, 

but which according to a plat recorded on October 12, 1922 among the Land Records of 

Charles County, Maryland in liber W.M.A. No. 39 at folio 605 is shown to contain twenty . 

(20) acres, one (1) rood and six (6) perches by a survey dated October 7, 1851. 

' • • ? % • • • • 
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Oogclber. with the buildings and improvements thereon erected, made or being; and all and every, the rights, 
alleys, ways, waters, privileges, appurtenances and advantages, to the same belonging, or in any wise 
appertaining., i n c l u d i n g r i p a r i a n r i g h t s under Maryland law and any o the r a p p l i c a b l e law 
or laws p e r t a i n i n g t h e r e t o . 

Oo have au6 to l)ol5 t h e l and - - and premises; above described 

and mentioned, and hereby intended to be conveyed; together with the rights, privileges, appurtenances and 

advantages thereto belonging or appertaining unto and to the proper use and benefit of the said 

Potomac Sand and Grave l Company, a body c o r p o r a t e , i t s s u c c e s s o r s 

and a s s i g n s - - - - - - - - - in fee simple. 

-Ano the said Lewis E . Smoot and Ann H. Smoot 

do 
g e n e r a l l y 

hereby covenant ' that t h e y will warrant a-petmrilythe property hereby granted and 

conveyed, and that t h e y will execute such further assurances of said land 

- - - - - - as may be requisite. 

"Witness the hand s and seal s of said grantor s . 

TEST : 

ffiiti *%• rtUsl'lts/L 

/ " 
_^_Xi23^=fe&rr^_ a&Aid 

lewis E. Snoot 

CJ^u^y^A-^-^^ 

Ann H. Smoot 

Clerk toflho Coun.y 

DISTRICT CF COLUMBIA, CITY 0? WASHINGTON, 

to wit: 

< y ^ / - day of December In the year one 

before me, the subscriber a Notary Public of the Statc-of 
I HEREBY CERTIFY, that on this 

thousand nine hundred and s i x t y 

MaryhrmfcinnrniMor D i s t r i c t of Columbia, _ - -

aforesaid, personally appeared Lewis E . Smoot and Ann H. Smoot, h i s wife 

_ . and du ly acknowledged the foregoing Deed to be t h e i r act. 

•>'.'••*'' 'As wiihc'ss my hand and Notarial Seal. 

: ^ .' 

w t • 

\\ 0 ~A//^\v. ' \Vi ' / ••'•.•.•" 

w'OJ. 

/ 
f'jnv 7/i\ MstowA v ' ' _ ££J . _ _ _ _ - -

Notary Public, 
i* »• 

zz 
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Cost of Record, $ 

JAMES C. MITCHELL 
ATTORNEY A T LAW 

LA PLATA, MARYLAND 
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CLERK. CIRCUIT COURT ? 
,. • v . V t 
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. ,.•;;;•: ;!,! ':.;... , ' i | -CITYoaCOUNTY, '964MAR 6 PM 1 2 : 1 0 , 

' • : | I , G " -•.. .;;< /C^Y'-V 
^"I !ir«r 82 f'<8> TT> rt r > ' w • , .o 
U/1£M3 j £ * £ * . U , Made this s9~Wf* day of March, 

- - - - - in the year one thousand nine hundred and s i s ty - f out* j by George ' P» 

Jenkins arid Mary B. Jenkins, h is wife; Prank A. Susan and Clareco Susan, hia wife, a l l 

of Charles County, Maryland, Grantors. 

WITNESSETH, t h a t for and in consideration of the sum of Ten (^10.00) Dollars and 

other valuable considerations paid the said Grantors by the Potomac Sand and Gravel 

Company, a D i s t r i c t of Columbia Corporation, rece ip t of which i s hereby acknGwlodgod, 

the said Grantors do hereby grant and convoy t o and unto the said the Potomac Sand and 

Gravel Company, a D i s t r i c t 'of Columbia Corporation, i t s successors and assigns in fee 

simple, a t r a c t of parce l of lend known as "Port of Cornwallis' Neck", s i t u a t e , lying 
and Tenth 

and being in the Seventh/Election Dis t r ic ts of Charles County, Maryland, and which,. 

according t o a survey and p l a t intended t o he recorded among the Land Records o'l Charles 

County, Maryland made by D. H. Staff ens , Registered Land Surveyor, i s moro pa r t i cu l a r ly 
i. 

described as follows: 

BEGINNING for the same a t an iron pips fayed in the ground a t the edge 'of the 

marsh a t tho corner of a fence, said pipe marking the beginning corner of the land now . 

owned by the Potomac Sand and Gravel Company as described in,, the f i r s t parce l of the 

second t r a c t in deed 152 fo l io 37; running thence with tho edge of the marsh the l ine of 

the land of Joseph H. Brown, ot a l . South 67 dog. h$ iron. West 373*37 fee t to a pipe 

and gum t r e e ; thence"South l b deg. 23 min. West 207.09 feet t o a pipe; thence South h0 

dcg. 20 min. West 15U-3 foot to a pipe; thence South 22 deg. 11 min. West 221.80 foot 

t o a pipe a corner of the land formcrly owned by The Virginia Investment Company; thence 

with said land South 35 deg. 36 min. West 675.87 fee t to a p ips ; thence South 52 deg. $5 

min. West U75.0 fee t t o a pipe; thence South 83 dog. $$ min. West 76.U3 fee t to a pipe; 

thence with the land of Joseph H. Brown, ot a l . South 87 dog. West 3I4.6.O fee t to a pipe 

f ierod on the bank of Mattawoman Creek; thence with said creek in an ea s t e r l y d i rec t ion 

to the t r a c t now owned by the said Potomac Sand and Gravel Company; thence with said 

t r a c t t o the point of beginning, containing eighty-four (8h) acres , more or l e s s . 

Being p a r t . of the same land and premises acquired by the 3aid Goorgo P. Jenkins 

and Frank A. Susan, as tenants in common, by deed from Edward J. Waring, e t a l . dated 

June 30, 1952 and recorded among the Land 'Records of said Charles County in l i be r 

P.CM. No. 102 fo l io .328 . 

PI Defendant's _ ^.1 FILED 
•Admit ted , in Evidence -± * - M O I M I lljfe "Ml PM I ' M 
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Cnnriljn.', with the buildings and improvements thereon erected, made or being; and all and every, iho 

rights, alleys, ways, waters, pi-ivileges, appurtenances and advantages,'to the same belonging, or in any 

wise appertaining. 

do Ijaur anil In Imlfi ^iQ ^ a a ^ " " and premiucs; 

above described and mentioned, and hereby intended to be conveyed; together with the ritfhts, privileges, 
appurtenances and advantages thereto belonging or appertaining unto and to the proper use and benefit 
of the said the Potomac Sand and Gravel Company, a D i s t r i c t of Columbia Corpora t ion , 

i t s succe s so r s and a s s i g n s in fee-simple. 

Auo the said Goorge P . J e n k i n s , Mary B. J enk in s , Frank A. Susan and Claroco 

Susan do - _ - - - - . - . -

- - hereby covenant that t he y will warrant specially the property 

hereby granted and conveyed, and that t h e y will execute such further assurances of said land 

as may be requisite. 

ItUttu'iiB the hands and seals of said grantor s • 

J%2£r&* (f^S).^^-^' (soap 
~£? George F. Jenkins •> 

&22&JJU Z&L //s'.'t.,/Wc-i (Sea l ) 

TEST: 

x-9 

Frank A. Susan 
• • ) 

[SK-U,] 

<4t&&&vtJ- [SEAL] 

Clarece Susan 

&tatr oi ivUiruUuiu, Char les Gltuuu\i ta wit: 

I HEREBY CERTIFY, that on this G? day of March in the year 

one thousand nine hundred and eixty-tfour before me, the subscriber a Notary Public of the State of 

Maryland, in and for Char les County - " " > . " " " " 

aforesaid, personally appeared Gcorgo P. Jonk ins , Kary B.,' J e n k i n s , Frank A. Susan and 

Claroco Susan _ . - - - - - -

'4> and du ly ^ ... ;;•••?< 
\s, ,••••: • 

/ ? • ' *1 fr" • &) witness my hand and Notarial Seal 
~ ,* . 'o '. . • 

' : : . \ ' 1 , 0 " ,Cy : Q •' ;T_,.^_ ,_. ; „ . , . . . . ,„... •,. „ 

acknowledged the foregoing Deed to be t h e i r act. 

^jzi£^=&.-? 

MAR i! • :, kA 

J.-/7. KM J."i •' •• i 
J. i":.::'K:::; • . . ; ; : . . : , i. r-

• NT-IMII -i • „ , fa . 

Tfi A j ' , ;» :• r ., .. 
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IN THE CIRCUIT COURT 

FOR 

ANNE ARUNDEL COUNTY, 

MARYLAND 

No. 20,430 Equity 

POTOMAC SAND AND GRAVEL COMPANY 
a District of Columbia Corporation 

VS 

MARVIN MANDEL, Governor of the 
State of Maryland 

JOHN C. HANCOCK, State's Attorney 
for Charles County 

FRANCIS C. GARNER, Sheriff for 
Charles County 

Col. THOMAS S. SMITH, Superintendent, 
Maryland State Police 

I HEREBY CERTIFY, That I have checked the within proceedings 

and approve same for transmittal to Maryland Court of Appeals. 

APPELLANT 

Â •&-4 si .v 

Theodore Sherbow, Esq, 

VWYV-
 Date A f f i V J ^ c ^ i. 

Date 

Date 

:AW\QJT;L 

Victor H. Laws, Esq. 

APPELLEES 

Date 

Francis B. Burch, Attorney General 

Date 

Henry R. Lord, Esq. 

Date 

Warren K. Rich, Esq. 
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POTOMAC SAND AND GRAVEL COMPANY 
a District of Columbia Corporation 

VS 

MARVIN MANDEL, Governor of the 
State of Maryland 

JOHN C. HANCOCK, State's Attorney 
for Charles Co. 

FRANCIS C. GARNER, Sheriff for 
Charles County 

Col. THOMAS S. SMITH, Superintendent, 
Maryland State Police 

• * » 

IN THE CIRCUIT COURT 

FOR 

ANNE ARUNDEL COUNTY, 

MARYLAND 

No. 20,430 Equity 

COSTS 

PLAINTIFF'S COSTS 

DEFENDANT'S COSTS 

TRANSMITTAL COSTS 

STENOGRAPHER'S COSTS 

$ 63.00 

$ 10.00 

$ 15.00 

$ 1.182,50 

$ 1,270.50 

CERTIFICATION 

STATE OF MARYLAND, Anne Arundel County, Set: 

I HEREBY CERTIFY, That the aforegoing are the Original 

papers filed in Case No. 20,430 Equity, in the Circuit Court for 

Anne Arundel County. 

IN TESTIMONY WHEREOF, I hereunto set my hand and 

affix the Seal of the Circuit Court for Anne 

Arundel County, this •£"*=* day of April, 1972. 

1'lU.H A *%*. t-
Marjorijg S. Hol t , Clerk 
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POTOMAC SAND AND GRAVEL COMPANY 
a District of Columbia Corporation 

VS 

IN THE CIRCUIT COURT 

FOR 

ANNE ARUNDEL COUNTY, 

MARYLAND 

MARVIN MANDEL, Governor of the 
State of Maryland 

JOHN C. HANCOCK, State's Attorney 
for Charles Co. 

FRANCIS C. GARNER, Sheriff for 
Charles County 

Col. THOMAS S. SMITH, Superintendent, 
Maryland State Police 

No. 20,430 Equity 

1971 June 30 -

1971 June 30 -

1971 July 12 

1971 July 23 

1971 Sept. 1 

1971 Sept 14 

1971 Sept 14 

1971 Sept 14 

1971 Sept 14 

1971 Sept 14 

DOCKET ENTRIES 

Bill of Complaint for Declaratory Judgment and 

Injunctive Relief and Exhibits A, B and C fd. 

Supas. issued and with copies of Bill of Complaint 

and Exhibits delivered to the Sheriff to be served. 

SH. Ret.: Summoned Marvin Mandel, Gov., by service on 

Jonnie Gately 7/1/71 and Summoned John C. Hancock, 

Francis C. Garner, Col. Thomas S. Smith by service 

on Warren Rich 7/1/71. 

Consent Order fd. 

Answer of Respondents for Declaratory Judgment and 

Injunctive Relief fd. 

Motion for Leave to Appear as Amici Curiae fd. 

Answer to Motion for Leave to Appear as Amici 

Curiae fd. 

Request for Hearing fd. 

Memorandum in Support of Plaintiff's Answer to 

Motion for Leave to Appear as Amici Curiae fd. 

Motion to Strike fd. 

Request for Hearing fd. 
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1971 Sept, 14 - Memorandum In Support of Motion to Strike fd, 

1971 Oct. 4 - Notice of Deposition by Defendants fd. 

1971 Oct. 8 - Order to Issue Summons for Witnesses fd. 

Summons issued. Sh. Ret.: Served Richard G. 

Crouse 10/13/71. Non Est to Marvin Mandel 10/13/71. 

1971 Oct. 8 - Letter to Judge Evans fd. 

1971 Oct. 12 - Supplemental Motion for Leave to Appear as Amici 

Curiae fd. 

1971 Oct. 12 - Answer to Supplemental Motion for Leave to Appear 

as Amici Curiae fd. 

1971 Oct. 12 - Motion for Leave to File Amended Bill for Declaratory 

Judgment and Injunctive Relief fd. 

1971 Oct. 12 - Pre-trial Brief of Amici Curiae fd. 

1971 Oct. 13 - Hearing on Merits held in Open Court before Judge 

Matthew S. Evans. Court denied Plaintiff's Motion 

to Strike. Motion to intervene granted. Court 

signed Order in file granting motion for leave to 

file Amended Bill for Declaratory Judgment. Testimony 

taken. Case continued. 

1971 Oct. 13 - Order of Court Granting Motion for Leave to Appeal 

as Amici Curiae fd. 

1971 Oct. 13 - Order of Court Granting Leave to file an Amended 

Bill for Declaratory and Injunctive Relief fd. 

1971 Oct. 13 - Amended Bill for Declaratory Judgment and Injunctive 

Relief fd. (Exhibits filed with original Bill for 

Declaratory Judgment, etc.) 

1971 Oct. 14 - Hearing on Merits continued in Open Court before 

Judge Matthew S. Evans. Testimony taken. Counsel 

to submit briefs. Final Arguments to be heard on 

December 6, 1971. 

1971 Nov. 9 - Brief of Plaintiff, Potomac Sand Gravel Company fd. 
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1971 Dec. 8 - Hearing on Final Arguments held in Open Court before 

Judge Evans. Counsel heard. Court takes under 

advisement. 

1971 Dec. 17 - Stipulation fd. 

1972 Jan. 14 - Stipulation fd. 

1972 Feb. 3 - Order of Court fd. 

1972 Feb. 25 - Opinion fd. 

1972 Mar. 3 - Order of Court fd. "ORDERED AND DECREED That Chapter 

792 of the Laws of Maryland, 1971, is constitutional 

and hence is in full force and effect. Plaintiff 

shall bear the costs of this proceeding." 

1972 Mar. 6 - Order for Appeal by Potomac Sand and Gravel Company fd. 

1972 Mar. 10 - Order of Court fd. Two certified checks received by 

the Clerk, Ck. No. 6027 for $300.00 and No. 6028 for 

$10,000.00, in compliance with Order. 

1972 Mar. 14 - Checks Nos. 6027 and 6028 returned to Potomac Sand 

and Gravel Company and Check No. 6030 made payable 

Marjorie S. Holt in the amount of $10,300.00 received 

in substitution thereon and deposited in Marjorie S. 

Holt, Special Account. 

1972 Apr. 4 - Testimony taken in Open Court before Hon. Matthew S. 

Evans fd. 

1972 Apr. 5 - Original proceedings transmitted to the Maryland 

Court of Appeals. 
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POTOMAC SAND & GRAVEL CO., : IN 

Plaintiff : THE CIRCUIT COURT 

vs. : FOR 

MARVIN MANDEL, GOVERNOR OF : ANNE ARUNDEL COUNTY 
MARYLAND, et al 
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BEFORE 

HON. MATTHEW S. EVANS 

October 13 & 14, 1971 
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Mr. Clyde Slease, 
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COURT: No. 20,430 Equity, Potomac Sand and Gravel 

Company v. Gov. Marvin Mandel, Govanor of Maryland, 

etal. Are counsel ready to proceed? 

MR. DOYLE: Yes, Your Honor. The plaintiff is ready. 

MR. EASTMAN: Your Honor, on behalf of the Amici, Mr. Ezrin 

is on his way from Washington. He has not arrived 

as yet. 

COURT: Well I think we have one or two preliminary 

things here we can dispose. First would be, I 

think there is a motion to strike --

MR. DOYLE: That's the plaintiff's motion to stike certaiik 

portions of the answer, yes, sir. 

COURT: Yes. 

MR. DOYLE: And filed with that was the motion, or the 

answer opposing the intervention by the Amici. 

COURT: Correct. 

MR. DOYLE: Those two matters were before Your Honor, and 

an order I believe was signed but the --

COURT: What happened on that, I was getting ready 

to go on vacation the following day and usually 

when a motion to intervene is filed,such a motion 

you have fifteen days to answer, and eleven days 

had expired and nothing had been filed and I was 

leaving the next day, so I filed the order and I 

had no sooner filed it when I received a phone call 
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from both sides, and I indicated to — well, to 

both sides that I would not file the order, but 

I would hold it and give the other side time to 

answer the motion and I would hear, and I had 

planned to dispose of those motions today before 

proceeding on the trial of the merits. 

I assumed that to be the case, and since that 

time, I think relevant to these pending pleadings 

is the fact that some of the counsel for the 

intervenors have sent the court a letter, and also 

a pretrial brief. So we answered that letter 

and hand delivered it to Your Honor yesterday. 

Yes. Well I have not read the brief. It 

is here but I haven't read it. 

Our position is that we tactically, and we 

believe legally properly so, wish to keep ecology 

and environment out, and I suspect, as you indicate 

there may be some preliminary disposition of that 

now or the court may indicate, wish to hear us on 

the matter, or wish to advise us as to how we 

should proceed with the case. As the plaintiff in 

the case it was my intention not to introduce any 

testimony with regard to ecology and environment, 

and if in fact the court ultimately permits such 

testimony from other sources then I would hope to 
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have the opportunity, of course, to rebut it 

with proper testimony, but it's our position at this 

time, both in support of the motion to strike and 

the answer to the petition to intervene, this case 

does not involve ecology, and for that reason 

evidence regarding those issues should be withheld 

from the record. We have also, and I might just 

make a comment about it, so that counsel is apprized 

We filed yesterday a motion to amend the pleadings, 

amend the declaration or the bill of complaint. 

That motion is not a substantive factual request. 

It has to do solely with the fact that in our 

research preparatory to this case we found another 

Section of the Maryland Constitution which we would 

like to call to the court's attention, and at the 

proper time make legal arguments in tk.B.%. connection 

with that Section of the Constitution. 

COURT: Yes. Well I think we can dispose of that 

preliminarily also. 

MR. DOYLE: Alright, fine. 

MR. RICH: Your Honor, I represent the State of Maryland. 

The Deputy Attorney General is not here yet this 

morning. He is with the Attorney General but will 

be here in approximately a half hour. I don't know 

if you want to hear arguments opposing the motion 
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at this time by Mr. Doyle. 

COURT: Well if jou all would like to speak to the 

motion I'll be glad to hear you, but I think it 

has to be disposed of before we can proceed with 

the case on its merits. 

MR. RICH: Yes, Your Honor. 

MR. DOYLE: Well since it is my motion I suspect I'm 

under the gun to at least give the court some 

reason why I believe ecology should not be --

COURT: Yes. Are you prepared to --

MR. RICH: Yes, I am prepared to respond to Mr. Doyle, 

Your Honor. I would prefer Mr. Lord being here 

but I don't want to take the court's time. I could 

suggest to the court that, not to shift the emphasi^ 

but the questions of the Amici is totally related 

with the motion to strike, and in fact the motion 

to strike was made because of the opposition to the 

Amici intervention, but — 

COURT: I think I am aware of that. That's obvious, 

I should say. ; 

MR. RICH: But if the court would prefer to go ahead 

with the motion opposing the Amici first, that mig' 

be better. 

COURT: Well as I understand counsel for — isn't her 

either. 



MR. EASTMAN: Well Your Honor, I am one of the counsel 

for the Amici so I am ready to answer that issue 

right now . If you want you can proceed on that 
I 

but I would point out that issues are very closely 

interrelated and it would appear that as the court 

decides one issue it would likewise decide the 

other one as well. So the two are tied very much 

together. | 

COURT: Yes, I realize it. Are you gentlemen ready 

to proceed? 

MR. RICH: Yes, Your Honor. 

COURT: You seem to be the ones that don't have your 

cohorts here with you. 

MR. DOYLE: The plaintiff is ready, Your Honor. 

COURT: Well suppose we proceed with the motions 

then. 

MR. DOYLE: Alright, sir. 

COURT: Let me get your names straight now. Your 

name ? 

MR. DOYLE: James J. Doyle, D-o-y-l-e of the Baltimore 

Bar. My associate here is Mr. John Kasks, and we 

are both of the law firm of Sherbow, Shea & Doyle 

in Baltimore. I have with me, and I would like to 

formally introduce to the court, Mr. Clyde Slease, 

who is a member of the Pennsylvania Federal and 

7 



State Bars and also a member of the Bar of the 

Supreme.. Court of the United States. 

COURT: Nice to have you with us. 

MR. EASTMAN: Your Honor, I am Thomas B. Eastman of the 

Baltimore Bar of the Baltimore firm of Ober, Grimes 

and Shriver. 

MR. RICH: Your Honr, my name is Warren Rich. I am a 

Special Attorney General for the Sfete of Maryland, 
is 

and with me/lenry Lord. 

COURT: He will be here. 

MR. RICH: He will be here. 

COURT: Well Mr. Doyle, I will be glad to hear you. 

MR. DOYLE: Thank you, Your Honor. May it please the 

court in this case, when it was filed, the bill of 

complaint was, we hope, carefully drawn to attack 

the constitutionality of House Bill 1192, or as it 

may otherwise be referred to, Chapter 792 of the 

Acts of 1971. It was carefully draan in the sense 

that the bill specifically avoided references to 

ecology and environment and that was not happen­

stance. It was studied on our part. When the 

petition to intervene was filed, a review of that 

petition and the law supporting it, suggests that 

the thrust of that petition to intervene is solely 

and completely environment and ecology, and when 
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the answer to the bill was filed, while it did 

precede the motion to intervene, it contained in 

it references to ecology and environment. As the 

court has already eluded to, we did not at that 

time file a motion to strike that portion of the 

answer because we felt we would meet that issue 

here in the courtroom, but when the petition to 

intereene was filed we, of course, then felt we 

had to draw the issue in the form of pleadings 

which we did. Now the question here is, and we 

have filed in support,of the motion to strike and 

the answer opposing the intervention, a memorandum 

of points and authorities which we think may be 

of assistance to the court, but the thrust of it 

is this. Any reference at all to House Bill 1192, 

and we have here the enrolled copy of the bill 

which we will introduce into the evidence, but if 

court wishes it we can perhaps agree to introduce 

that now. Any reference at all to House Bill 1192 

shows not one aeference, not one mention, not one 

specific allusion to ecology or an environment. 

In fact when the counsel for the various opposition 

parties suggest that this is a matter involved in 

the bill they do it solely by inference and solely 

by implication. It's our position that it's this 
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court's prerogative, and indeed responsibility, 

to try to conclude what the legislative intent of 

this bill was, and I would agree with counsel for 

the opposition that if the court finds any legitimate 

legislative purpose for the Bill then you have at 

least gotten over the threshold question as to 

whether the bill was properly enacted or not. Now 

it's our position that in trying to find the 

legislative purpose of that bill, you must look 

to the legislative history such as exists in order 

to glean that legislative intent. Well as Youfa 

Honor knows much better than I, in Maryland there 

is no formal legislative history. We don't have 

records of the hearings. We don't have a congress­

ional record such as exists in Washington, so we can 

not go to any formal proceeding of the legislature, 

either in the House or Senate to glean that intent. 

We have got to look elsewhere for it. Nor can we, 

and I would like to make reference to this right 

now, because in the brief that was filed with you 

by the intervenor, am affidavit was attached signeii 

by the two delegates of the Charles County delegation 

stating what they considered the legislative intent 

to be. It's our position, and since this was just 

fHedgesterday, we have no; brief on it but we will 
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to 
be happy/submit cases to you. It's our position 

that the law is completely clear, not only in 

Maryland but elsewhere, that no legislator may 

either by direct testimony from the stand or by 

affidavit as was tried here, no legislator m§cy 

testify as to what the legislative intent is or i 

was, and I think that's obvious. In every one j 

of these eases you would have a parade of 185 

different people coming in here telling you what 

they thought their intent was when they acted on ; 

the bill. So it's our position that the only 

thing you can look to in order to glean the 

meaning of this Bill is the Bill itself and other 

legislative actions that took place surrounding 

this Bill and which may havee some impact on it, 

and it's for that reason if the court please that 

we assert as forcibly as we can that ecology is 

not a part of this Bill. First off reference to 

the Bill makes no mention of ecology or environment 

when in fact had the legislature desired to do 

so could well have included a preamble, as they do 

many, many times, to the effect that this was the 

meaning and real purpose of the Bill. Now coinci-

dentally with tlat, I think the court should take 

notice, and can in fact take notice of this 
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chronology of events. At the very time this Bill 

was being debated in the legislature the overall 

wetlands act, the big act which controls wetlands 

throughout the State, had just been signed by the 

Governor, not six months before, and in fact that 

Bill, and I can -- the preamble to the Bill clearly 

states that the purpose of the entire Wetlands Act 

was indeed to put the State in the business of 

striking proper ecological balances, and the 

theory and the thrust of that Bill was that it 

put the ecological controls in the State for the 

entire State. Now it's our position that absent 

any declaration in this Bill that ecology was 

in fact the thrust of the Bill,the court certainly 

can take judicial notice of the fact that there 

was no need, no need at all on an ecological basis 

for 1192 because the State had completely acted in 

the Wetlands Act, and that covered Charles County 

as well as any other County. Beyond that, and Mr. 

Lord is not here but I believe Mr. Rich may recall 

our agreement, House Bill 1271 in the 1971 session 

of the legislature, the one that just passed* It 

was introduced on March 15th, 1971 when House Bill 

1192 was, I believe introduced, three or four days 

earlier. House Bill 1271 did not pass, but in fact 

House Bill 1271, which I proffer now and intend 
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to offer, is a Bill introduced by the Charles 

County delegation, the same sponsors of the Bill 

that we are under attack here, sent to the 

Committee on environmental matters and involved 

exactly, identically the same subject matter, that 

is dredging sand and gravel in Charles County. 

That Bill,quite contrary to the thrust of 1192, 

says in effect it's O.K. to dredge sand and gravel 

in Charles County as long as you pay the County or 

the State, who ever it is, so much a ton for the 

material you take out. So that in fact if you are 

talking and looking for whether or not ecological 

motivations involved any of these Bills we think 

you have this chronology that you can look to to 

deny ecology to 1192. First the existence of the 

over riding Wetlands Bill, which was designed and 

which in its preamble says it is the State's 

prerogative and we will cover it for everybody 

including Charles County. Secondly, the absolute 

absence in any regard of ecology, or mentions of 

it in House Bill 1192, and finally, the companion 

measure introduced by the same sponsors of a bill 

which in essence says, the thrust of the Bill is, 

it's O.K. to dredge — 

COURT: That Bill was defeated. 
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MR. DOYLE: Yes, sir, it was, and I am not suggesting 
am 

that it had passed. I/only suggesting it as some 

evidence by which you can try to determine legis­

lative intent with regard to a companion measure 

that was put in. Absent any mention of ecology 

in 1192 certainly, reading the intent of the sponsors 

together, it seems certain that 1271 says in effect. 

"We are not too concerned about ecology in so far 

as sand and gravel dredging in Charles County is 

concerned because we will permit it if you pay us 

ten cents a ton." Now, the combined weight of these 

three factors, it seems to me, absent any specific 

mention ofthe phrase in 1192 permits the court to 

conclude that 1192, whatever its purpose was, did 

not involve ecology or environment, and it is for 

that reason that we urge the court to deny any 

evidence in this case on those subjects. 

MR. RICH: Your Honor, in sticking directly to the 

words of the Statute it appears that Mr. Doyle 

strayed somewhat far afield. He has referred to 

two other Bills, one which is the law of the State, 

the general wetlands law, and a Bill which I am 

not familiar with and which did not pass last year. 

I would say that in support of Mr. Doyle's position 

he has cited a number of cases which all go to the 
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question of statutory construction, and in fact 

in his argument he stated that if we want to glean 

the meaning of the Bill we must stick to the words 

of the Bill itself. The point of the matter is 

this is not a case of pure statutory construction. I 

This is a case filed by Potmac Sand and Gravel 

on due process provisions of the Constitution 

and on equal protection clauses. It is a case 

where we have to go back, and it's the burden to 

show if there is a classification, if Charles 

County was carved out, what is the reason for that 

classification. It's an equal protection case. 

If there's a denial of due process what is the 

State's interest? What is the State taking in fact 

in the public interest, and what is it denying to 

the private corporation? This is a constitutional 

case. Not a statutory interpretation case. I think 

that that point is very important. Secondly, I 
that 

would say/if the words in the statute itself, 

tidelands and marshes -- let me refer to it. 

Tidewaters and marshlands, just those two words 

connote an ecological purpose, because if you are 

going to prevent dredging in tidelands or marshlands 

there's an absolute purpose behind that Bill, and 

the purpose is for certain reasons, and one of the 
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reasons is for ecology. Now I would also refer 

the court to all the cases that I know of which 

have arisen under Section 403 of the Rivers and 

Harbors Act, or Section 10 which does not refer 

to any ecological purpose. So in almost every 

dredging case that I know of the question of ecolo 

is brought up. The question of whether or not 

in order to get an Army Corp permit you can go 

forward with your burden to show the necessity 

for dredging. Now there's no verbatim citation 

to ecology. It's a question of what is in the 

public interest and what is not, and it's all part 

of the same law. 

COURT: Was there anything you wanted to say? 

MR. EASTMAN: Your Honor, I have, on behalf of Amici I 

would echo what Mr. Rich has said, that Mr. Doyle 

has on the one hand said that you must merely 

look at the law on its face, and then proceeds to 

recite and refer to several cases which go beyond, 

behind the statute^ and he is attempting to do the 

same thing that he says tha t we can not do. I 

would point out that this statute was referred to 

the environmental matters committee, and the 

intentim of it in just reading it over is clearly 

to protect the ecology of the area, and just 
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as a matter of the obvious affect of the dredging 

and why there was an attempt to stop the dredging, 

the obvious attempt was not to deprive Mr. Doyle's 

client of a right to take the sand and gravel 

from there, but in deed to protect the very 

delicate environmental and ecological balance in 

this area. Your Honor, I would have nothing 
to the coujjrt, 

fur ther to add, but I would l ike to in t roduce/ 

Mr. Alvin Ezrin, who is a member of the Washington, 

D. C. bar, and also a member of the New Jersey 

bar, and is associated with the Washington firm 

of Hogan and Hartson. 

Mr. Ezrin, it's nice to have you with us. 

Thank you, Your Honor. 

If it please the court, just a very brief 

rebuttal. Perhaps I — it's obvious I am not 

making myself clear at least to my opponents at 

the other end of the table. I am not suggesting 

that what I cited in my memorandum I am trying to 

depart from now. The fact of the matter is that the 

law does say that you must look to the Bill, and 

you must find a legislative purpose for that Bill. 

As I understand the law when we attack this statute 

there are two prongs to the problem that we face 

here afe the attackers, on the offense. Number one, 



the question of the legislative purpose,if any,for I 
i 

the enactment of this statute, and then once we j 
i 
j 

get past that, a review or a critique or a dis- j 
i 

section of the Bill to see whether or not what j 
i 
[ 

was done for whatever purpose the court finds, was 

done in a framework that wasn't arbitrary or in 

excess of the police powers of the legislature. 

Now what I am saying is simply this, that if ttiaa 

Bill itself is silent in the question of ecology 

and xf the court has to go to inferences insofar 

as the wording is concerned, ŵ hat tidal waters 

mean and what marshlands mean, the court can 

equally well look at other legislative pronounce­

ments to determine whether in fact the legitimate 

legislative purpose for this Bill did in fact 

involve ecology, because there may well be other 

reasons for enactment of such a Bill like this. 

For example, there may for all I know be a nuisance 

with regard to the noise of the operation. I don't 

know. All I am saying is if the Act itself isn't 

clear, doesn't clearly suggest ecology, then the 

court can look to wetlands. It can look to other 

legislative endeavors and activities in order to ! 

determine whether or not ecology should properly 

be in the case. Now the Rivers and Harbors Act is 
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not at issue here and we are not attacking it, 

so I can't comment on what happens there. We are 

attacking this Bill, and insofar finally as the 

Committee on Environmental Matters is concerned 

getting this Bill, and that in turn meaning that 

it means environment and ecology, there are any 

number of Bills introduced into the Committee on 

Environmental Matters. I just grabbed a handful 

of them this morning. Here's a premarital test 

for marriagfiy abortions, a bill requiring uniform 

charts of accounts at hospitals. I understand the 

wholesale produce market in Baltimore was sent 

to environmental matters. So that reference 

certainly is of no help to the court in trying to 

determine the legislative purpose of 1192. But 

certainly the existence of the Wetlands Act, a 

brand new Act, where the ink on the Governor's 

signature wasn't even dry yet, is some indication 

as to whether or not the legislature intended to--

Yeah, but by doing this you are looking 

outside of the Bill to the act — 

Well I am only looking though what the 

legislature did and try to glean legislative intent 

of this Bill. If — I agree with the court. If 

in fact you can look at this Bill and see clearly 
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that ecology is there, then there's no need to look 

beyond it. But what I am suggesting is that you 

can't look at 1192 and see ecology there. You 

have got to look elsewhere. The counsel suggest 

that one of the places you should look is to the 

committee that the Bill was assigned to to decide 

what its purpose was, and if in fact -- it need \ 
a Bill | 

not be, there may be many purposes for such/as | 
| 

t h i s . I t ' s a crimiiiyal enactment. I don ' t know 

of any ecological basis for suggesting the enact-
the 

ment of, or the protection of/ecology reselves 

solely and completely around the enforcement of 

a criminal law. The Wetlands Act is not criminal. 

It's regulatory, and this is not a regulatory Bill. 
It's a 
/ criminal Act, and it seems to me if you are going 

to talk in terms of ecology and criminal law 

together, ecology ought to be well spelled out in 

the Bill so the people who are subject to that Bill 

know in fact that that's what they are dealing with, 

The Bill isiiot that clear and I say you can look 

beyond it to what the legislature did elsewhere 

for guidance as to what that Bill meant. I 

COURT: Well I am going to deny the motion to strike.| 
I 

I think that here, as pointed out by — I think in 

your argument you looked outside of the Bill itself\ 
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You are saying the court should just look at the 

Bill but you are referring to everything outside 

of the Bill. We get into due process, classifi­

cation and a number of other situations here that 

the courtis going to have to consider, and I agree 

from — in determining whether it's a valid or 

constitutional Act as to -- if it's not ambiguous 

you look to the terms of the Bill, true, but I 

think the court where it's something of great 

public interest as this is, the court has the 

not the right, the duty to look why the legislature 

passed this, the purpose of it. I think it can 

look outside of the Bill and in the argument you 

have done this. So I will deny the motion to 

strike. Now we get to the other half ofthis 

which is really the right of,the petition of these 

various societies that have filed to appear as 

Amici Curiae to the court, and they are asking not 

to participate in the — present testimony or 

cross examination or examination of witnesses, but 

for the purpose of argument at the end and also 

submitting briefs. Is there anything you would 

like to say to that? 

No, sir, I suspect that I have to concede 

that the thrust of the objection there was the 
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same as the motion to strike. 

COURT: Yes, is there anything you wish to say, sir. 

MR. EASTMAN: No, sir. 

COURT: So I will also permit them to intervene. 

MR. DOYLE: I take it that intervention is in conformity 

with the Order that they do not participate in 

the trial. 

COURT: Yes, not to participate in the trial of the || 

case. That is, at the end they may present any 
j. 

argument or brief they wish to, but not participate! 

in the examination of witnesses. 

MR. EASTMAN: YourHonor, we have sent to you a brief and 

can this be filed at this time or would Your Honor 

prefer to have it filed at the completion of the 

case. 

COURT: Well I am not going to have a chance to read 

it right now so it really won't make much difference 

if you file it now or later. 

MR. EASTMAN: Thank you, Your Honor. 

COURT: We are now at the position where we are ready 

to proceed with the trial of this case on the 

merits. 

MR. DOYLE: That's correct. May I ask the court one 

question before we get into the actual trial — 

COURT: Certainly. 
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MR. DOYLE: -- and it relates to theposition I now am 

in in view of the court's ruling. Had the matter 

been deferred or had I prevailed on those motions 

it was not my intention to introduce affirmatively 

ecological type testimony, but rather to await 

the State's introduction of that evidence and then 

present in rebuttal, my evidence with regard to 

that. Now in view of that, the court's ruling 

I'm obviously -- my rights are preserved in 

connection with that ruling, and I now find --

I would like some direction from the court as to 

whether you feel I should now in view of that 

ruling present that ecological testimony in the 

case in chief or may I still await and — to see 

whether or not the State intends to pursue those 

issues and rebut --

COURT: Does the defense have any feelings in regard 

to --

MR. RICH: Well Your Honor, I think in light of your 
should 

ruling Mr. Doyle/proceed the way he would try 

any case. I don't think it is encumbent upon the 

State to present their ecology proof and then 

have Mr. Doyle have the right to rebut it. I 

think that he has the burden. He is the plaintiff 

in this case, and I would j'tst suggest to him that 

23 



we proceed as we would proceed in any other case. 

MR. DOYLE: My burden, of course, is to present that 

evidence which I think is relevant to my case and 

the set back on the motions doesn't necessarily 

mean my tactics are being changed and I just would 

like to get some indication from the court that if 

I choose tactically not to present that evidence 

and if in fact it comes in in the defense aspect 

of the case whether I will be permitted to rebut. 

COURT: Well I would think, there hasn't been any 

delay after ruling on the motion, but I think the 

better practice would be to present your case in 

chief. 

MR. DOYLE: Alright. 

COURT: One other thing we didn't dispose of. You 

filed a motion also to amend your declaration. 

We haven't disposed of that. 

Mr. DOYLE: Yes, sir, that motion, if the court will 

review it or look at it, does only one thing. We 

made certain allegations with regard to the reasons 

why we believe this Act to be unconstitutional. In 

subsequent research we felt that the court also 

should consider the effect of Article 3, Section 33 

of the Constitution of Maryland, which has to do 

with the enactment of special statutes in areas 
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where there is already an existing general law. „It 

in no way involves a factual change. It no way 

puts the defense, the defendants in an unfair 

position. It merely means that at such time as 
if 

we file briefs in this case,£ka& the court permits 

us to do so, that in addition to the denial of 

due process and equal protection argument, we would 

also make an argument with regard to that Section 

of the Maryland Constitution. 

COURT: Do you have any opposition to that? 

MR. RICH: I haven't seen it, Your Honor, but if he would 

give us a copy I don't think we will object to it. 

Mr. DOYLE: We should have hand -- we did in fact hand 

deliver a copy of the motion to amend and the 

amended bill of complaint to the State, and the 

only thing it changes, we add one paragraph on 

page 9 of the bill of complaint, subsection g. 

COURT: On page 9? 

MR. DOYLE: Yes, sir. 

COURT: Would you like to see this copy, the court 

copy? 

MR. DOYLE: I can show him mine. As I say,it's just 

the reference to that one §ection of the Maryland 

Constitution. 

COURT: And that's the only change? 
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MR. DOYLE: Only change, yes, sir. In fact wts won't 

require any difference in either the presentation 

of the case or in the defense to it. 

MR. RICH: Well Your Honor, as long as we are given 

adequate time to prepare a brief on that point --

COURT: Oh, yes. 

MR. RICH: Fine. We don't want to hinder Mr. Doyle 

unduly. 

COURT: Well after the case is concluded either side, 

if they wish to present any further briefs they will 

be given time to do so. 

MR. DOYLE: And finally one more preliminary matter if 

I might, if the court please,just submit this — 

COURT: I will sign that order right now. 

MR. DOYLE: Alright, thanks. 

COURT: Yes? 

MR. DOYLE: The other question, just in order that the 

record be complete, I did in the argument on behalf 

of my pleadings which the court has just ruled on, 

not the motion to amend, but the motion to strike 

and the answer to the petition to intervene, I 

alluded both to House Bill 1192 and to the unsuccess 

ful House Bill 1271. I would like to make those a 

part of the record so that if in fact there is any 

further need to consider that issue those two 
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documents will be considered part of the attempt 

to get the motions granted. 

COURT: You may file them. 

(HOUSE BILLS 1192 & 1271 FILED HEREWITH MARKED PLAINTIFF'S 

EXHIBITS 1 & 2 ON THE MOTION) 

COURT: Now that's only as to the motion? 

MR. DOYLE: Yes, sir, that's only as to the motion and 

my intention would be to reintroduce plaintiff's 

1 which is the Bill we are here discussing in the 

case in chief. 

(OPENING STATEMENTS OF COUNSEL) 

MR. DOYLE: If the court please, prior to calling the 

first witness I would just like to indicate that 

there will be ecological testimony adduced by 

the plaintiffs which will in essence be completely 

opposite to the suggestions Mr. Lord just gave 

you in that area, and with the court's permission 

I would now like to call the first witness. 

COURT: You may. 

MR. DOYLE: Mr. Green, please. 
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LLOYD F. GREEN, a witness of lawful age, being 

first dply sworn, deposes and says: 

CLERK: Would you please state your full name and address? 

Lloyd F. Green, 2133 Notth Troy Street, Arlington, Virginia, 

22201. 

(MR.. DOYLE, direct examination) 

What's your occupation, Mr. Green? 

I am vice president and general manager of Potomac Sand and i 

Gravel Company. 

Just very briefly what is your educational background and 

what, if any, degrees do you hold? 

I graduated in 1939 from Case Western Reserve University with 

a degree of bachelor of sciene in civil engineering. 1941 

from Lehigh University, master of science in civil engineering. 

And subsequent to that education have you been employed by 

the same entity? 

Yes, upon graduation from Leligh I went to work for DeVoe 
with 

Corporation and worked/them ever since. 

Where is DeVoe Corporation headquaters? 

Offices are in Pittsburgh, Pennsylvania. 

And have you had various assignments in the engineering field 

with DeVoe since that time? 

Yes. 

Are you presently in any way connected wfcth Potomac Sand and 

Gravel Company, the plaintiff in this case? 
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Vice president and general manager. 

And how long have you held that assignment? 

Since 1963. 

And you have been in charge -- you are the top officer at 

Potomac and have been since then? 

Yes, sir. 

Do you have anyone to whom you report? 

Yes, sir, I report to>6he vice president, materials,of DeVoe 

Corporation. 
he 

And xks is who and where is he — 

He is Mr. Edward R. Hyde and his office is in Pittsburgh, 

Pennsylvania. 

By whom are you paid? 

Potomac Sand and Gravel Company. 

Alright, now can you tell me when Potomac Sand and Gravel 

Company was first formed? 

Potomac Sand and Gravel Company was acquired from the Smoot 

Sand and Gravel Corporation and the cmmpany wasformed January 

1, 1961 and named Potomac Sand and Gravel Company. 

Are you indicating it was acquired from Smoot or it was formed 

in 1961? 

No, acquired from Smoot, purchased. 

Potomac Sand and Gravel was in existence? 

Yes, sir. 

You say — I am a little puzzled. You say Potomac was pur-

29 



chased from Smoot? 

Yes, sir. 

I think you may be confused. Are you indicating that — 

let me ask you this way. Are you aware of Smoot Sand and 

Gravel Company? 

Yes. 

And what is or what was Smoot Sand and Gravel? 

Smoot Sand and Gravel Company dredged sand and gravel in 

the Potomac River and sold it in the District of Columbia 

and northern Virginia. 

And for how long did they operate in that area if you know? 

According to the records that we have researched from 

approximately 1905. 

Until when? 

Until we took over in 1961. 

And when you say we took over, who was that? 

DeVoe Corporation. 

And in what guise did DeVoe Corporation take over? 

They set the Potomac Sand and Gravel up as a subsidiary 

of DeVoe Corporation. 

So what you are testifying is that Potomac took over Smoot 

Sand and Gravel in 1961, is tht: correct? 

Yes, sir. 

Alright.. Now are you aware or familiar with the way in 

which the Smoot Sand and Gravel Corporation conducted its 

operations in Maryland here? 
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Yes, I am. 

And could you briefly describe how they conducted those 

operations? 

Well they dredged sand and gravel from the Potomac River 

using floating dredging equipment, loaded it in barges and 

distributed it to their marketing area. 

And when the take over occurred in 1961 by Potomac what, if 

any,change occurred in the way in which you operated? 

We changed nothing. 

Now you say that there was a purchase effected in 1961, is 

that correct? 

Yes, sir. 

What was it that Potomac purchased? j 

Potomac purchased all the floating equipment, lands, propertiej 

distribution plants related to the sale and production of i 

sand and gravel, and the people, all the people that were j 

occupied doing this thing. ! 
i 

And what was the purchase price? 

Five million dollars. j 

Five million dollars? J 

Yes, sir. I 

1 
Alright, now in connection with the acquisition of Smoots 

properties could you please tell me what property rights, 

I am talking now about real property rights, Potomac acquired 

in that purchase? 
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You mean all the property? 

Yes, sir. 

Well we acquired a distribution plant in Washington in the 

Georgetown area. We acquired a distnbution plant site in 

Washington on the Anacostia River. The Oxon Hill property --

Before you go further, in connection with those two properties 

were they dredging sites or were they just distribution 

centers? 

These were merely distribution plants. 

No material dredged processed there? 

No, sir. 

Alright, now let's go to the dredging areas that were 

acquired in that purchase, will you identify each of those 

please? 

There's the area we call the Oxon Hill area which consists 

of approximately 80 acres. The --

Where is Oxon Hill located? 

Oxon Hill is located at -- where the Beltway intersects 

Virginia shore and our property is just north of this inter­

section in an area known as Fox's Ferry. 

Which State is it in? 

Maryland. 

What County? 

Prince George's. 

Does it border on any navigable stream or river? 
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It borders on the Potomac River. 

And how sizeable was that --

Approximately 80 acres. 

Alright, now what was the next piece of property that you 

acquired? 
flats 

The Greenway/area. 

Where is that located? 

That's located approximately 2 miles below Marshall Hall on 

the Maryland side of the River. 

In what County? 

Charles County. 

And could you describe the extent of that property acquisition 

please? 

That property acquisition consists of a strip of land 90 

feet wide -- I don't have how long it is. It is several 

thousand feet long, and another strip 5 feet wide, approximately 

seven or eight thousand feet long. The total length is about 

2 miles. 

And do those strips border on any body of water? 

The Potomac River. 

Now did you obtain any other property in this acquisition? 

We obtained, acquired Craney Island area. 

And would you describe please where Craney Island is located? 

Craney Island is located in the Potomac River on the Virginia 

side of the channel, off Mason's Neck. 
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At the time of the acquisition what size property did Potomac 

acquire? 

Our records show this to be a 20 acre piece of property. 

20 acres? 

Yes, sir. 

In actuality is it in fact 20 acres? 

You mean — 

If I went out there today would I see 20 acres of --

No. 

What would I see? 

A couple of trees sticking out of the River. 

And what County ia that in? 

Charles County. 

Alright, now what other property did you acquire? 

We acquired what we call the Mattawoman tract which is up 

fche Mattawoman Creek approximately 6 river miles from the 

mouiih of the Mattawoman Creek. 

Now how sizeable is that tract? 

Well it's about 1100 acres now. 

And does it border on any navigable stream or river? 

Mattawoman Creek. 

What County does it lie in? 

Charles County. 

Now did you acquire any other property in this acquisition? 

No, sir. 

Well i s n ' t i t a fact, jus t to complete the record, you also 
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got property in Virginia, or certain dredging rights in 

Virginia? 

Dredging rights in Virginia but there were no property 

ownerships there. 

Now at the present time is there any dredging activity being 

undertaken at Oxon Hill? 

No, sir. 

What is the situation there insofar as dredging sand and 

gravel is concerned? 

That area is -- has been pretty well dredged out. There is 

some fine sand remaining in the area but it's of a type that 

is not marketable in our present market so we haven't botherec. 

to take it out. 

So if -- and that lies where? 

In Prince George's County just at the Wbodrow Wilson bridge. 

Now as I understand your testimony, Mr. Green, fcksH the 

Potomac then has land holdings, three land holdings in 

Charles County, is tlat correct, sir? 

Yes, sir. 

MR. DOYLE: May it please the court, at this time 

I would like,just so the record is complete, 

to introduce Deeds to those three Charles 

County tracts. I understand the originals 

of those Deeds are in the files in Pittsburgh. 

I have attached those to the Bill of Complaijit. 

1 

i 
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I have here photostatic copies of the Deeds 

showing the ownership in the tracts at 

Greenway, Mattawoman and Craney Island, and 

I would only introduce them for the purpose 

of showing the ownership. I don't believe 

they are at issue in any degree and I would 

hope the State would stipulate that I can 

introduce the photostats. 

MR. RICH: Your Honor, we can't stipulate that 

there's no issue involved in the tract. Ther^ 

is an issue that has been called to our 

attention, and we can not stipulate to 

ownership, especially with regard to the 

Mattawoman tract. 

MR. DOYLE: Well may I ask, sir, are you contesting 

our entire ownership of Mattawoman? 

MR. RICH: No, I am not. I am conteating 423 feet 

of your waterfront but I would say to the 

court that they certainly can be introduced 

for the purpose or the fact that these are 

the Deeds tha t were received by Potomac Sand 

and Gravel. We would stipulate to that. We 

do not stipulate to the efficacy of the Deeds 

themselves. 

MR. DOYLE: I think you will find that this is the 
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difference without a distinction, Your Honor. 

The fact of the natter is, I believe the 

State would concede too, that notwithstanding 

the question of this particular tract, Mr. 

Rich calls into account here, the fact of the matted 

is that the factual and legal issues in 

connection with the constitutionality of 

House Bill 1192 can be resolved without 

having to go into the question of the title 

to that one tract of land, isn't that so? 

At least I understood that to be so the 

other day. 

MR. RICH: Well Mr. Doyle, I agree to that but 

we are not going to stipulate to owaeES'hip. 

MR. DOYLE: I am not asking you to. I just want 

to put these Deeds in to show that we do have 

ownership of land --

COURT: He said hevas willing to stipulate that 

these Deeds are the ones you received for 

the property, is that correct? 

MR. RICH: Yes, sir, I just want to avoid any --

COURT: Do you wish to mark the ones you have 

filed with the bill? 

MR. DOYLE: Yes, sir, I would prefer that. 

COURT: You are offering what, two? 
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MR. DOYLE: I am offering three Deeds really. One 

Deed dated December 30th, 1960 between Smoot 

Sand and Gravel, grantor, and Potomac Sand 

and gravel,grantee. A second Deed dated 

March 6, 1964 between George P. Jenkins and 

Mary B. Jenkins and Frank A Susan and Clarece 

Susan, grantors, and Potomac Sand and Gravel, 

grantee. Those Deeds evidence the ownership 

at Mattawoman and at Greenway flats. I would 

introduce a third Deed dated December 30, 

1960 between Louis E. Smoct and Ann H. Smoot, 

grantors, to Potomac Sand and Gravel, grantees 

and that evidences the claim of ownership at J 
with the title 

Craney Island. In connection/dispute, the 

question of title that has been raised here 

I would only ask the court that if in fact it 

becomes relevant to the issues that yn are 

asked to decide I will at that time introduce 

whatever evidence that is necessary to attempt 

to clear that up. I don't want to start to 

try a title case here though — 
think 

COURT: I don't/that probably will be necessary. 

This would either just increase or decrease 

the amount of land, is that correct? 

Mr. 90YLE: Exactly, Your Honor. Yes. The total 

amount -- total land holding at Mattawoman 
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is some eleven hundred acres. This dispute 

would increase or it would decrease that 

perhaps as much as four hundred front feet 

but only some eight acres, and the fact of 
the 

the matter is fcfeafc type of holding would be 

the same --

COURT: I don't think the question of title is 

going to come into it. I -- at least I don't 

think so at this point. 

MR. DOYLE: I hope not, sir. If it does I will 

then introduce whatever Evidence the court 

thinks is necessary. 

(DEED DATED 12/30/60 FILED HEREWITH MARKED PLAINTIFF'S EXHIBIT 

NO. 1) 

(DEED DATED 3/6/64 FILED HEREWITH MARKED PLAINTIFF'S EXHIBIT 

NO. 2) 

(DEED DATED 12/30/60 FILED HEREWITH MARKED PLAINTIFF'S EXHIBIT 

NO. 3) 

Now in connection with your properties, particularly those 

lying in Charles County, Mr. Green, would you describe for 

me the situation insofar as dredging is concerned, dredging 

of sand and gravel, that now prevails at Greenway Flats? 

First of all, do you still own that tract? 

Yes. 

And has that tract been dredged over the years? 
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Yes, it has. 

When did you begin dredging there? 

Well we -- that had been dredged before we came here by the 

Smoot Company and we have been dredging there pretty regularly 

since 1961. 

And can you estimate aaighly how much material you have 

removed from Greenway in that time? 

From '61 to the present time we have moved about -- removed 

about 7.7 million tons of material. 

Is there any estimate at the present time of the reserves of 

sand and gravel at Greenway Flats? 

We estimate that there's a million tons left there. 

A million tons? 

Yes, sir. 

And assuming existing production volume how long would it 

take to exhaust that million tons at Greenway? 

Rule of thumb we sell a million tons a year. 

So if you --

If we worked there and only there it would be exhausted in 

approximately a year. 

Now let's review the situation that prevails at Mattawoman 

tract. Do you still own that tract? 

Yes, sir. 

Has there ever been any dredging undertaken at Mattawoman? 

Yes, sir, there has. 

When was that? 
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Let's see. We dredged over there in 1964 and a little bit 

in '65. 

And how much, approximately how much material was removed 

at that time? 

Approximately 345,000 tons. 

Since then has there been any dredging conducted in your tract 

there? 

No, sir. 

What reserve of sand and gravel do you estimate exists there? 

We estimate about 10 million tons there. 

Now insofar as Craney Island is concerned do you still own 

that? 

Yes, sir. 

And has that ever been dredged? 

I understand Smoot had dredged in there before we were here. 

The time and the amount I have no idea. 

But insofar as Potomac Sand and Gravel is concerned you have 

never done any dredging there? 

No, sir. 

Have you ever attempted to make an estimate of the reserves 

there? 

Yes, our geological estimate of the reserves there is 

approximately five and a half million tons. 

Now these holdings that you have testified Potomac owns in 

Maryland are those holdings taxed by any State or local 
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subdivisions? 

Yes, sir. 

And how are they taxed, in what way? 

Well we pay County taxes on the property. We pay a corporation 

State income tax in Maryland, Virginia, and D. C. Federal 

income tax and personal property taxes. 

And has Potomac paid those taxes as they are levied? 

Yes, sir. 

Now just so the record will be clear and the court will have 

some grasp of the situation can you tell me what the 1970 

tax bill was for Greenway? 

$176.67. 

And what ..was the 1970 tax bill for Mattawoman? 

$1126.61. 

And the t a x b i l l a t Craney Island? 

$48 .53 . 

Are those representative of the tax bills in prior years 

essentially? 

Well precentage wise the taxes increased considerably from --

in the ten years we have been there. 

Is it fair to say those would be the maximum figures that 

have been assessed in taxes on these various properties? 

Yes, that is the maximum. 

Alright, now Mr. Green, could you please describe to the 

court the size of gotomac, its operational size, the number 

1 
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of employees, things of that kind? | 
i 

Well we employ about 105 employees. We operate two floating j 

dredges. Coupled with those dredges we operate approximately I 

70 barges, and we generally operate three tug boats to 

transport our material by water, and then we have, plus a 

distribution plant in Washington. 

Can you break down for me please, in rough estimates if that's 

the best you can do, how those 105 employees are distributed 

between your various locations? I am talking now between 

Maryland and the District of Columbia and Virginia, can you 

in any way estimate how many you have at each place? 

Well we have one dredge working in Maryland which employs 

12 people, and another dredge working in Virginia which 

employs 9 people and then the remaining employees are 

operating the tug boats in and out of Maryland and the 

District of Columbia, and then the remainder in the 

distribution plants and our offices, the salaried personnel. 

Alright now since -- as I understand it in 1961 you also 

took over whatever floating equipment that Smoot was then 

operating. Did you continue to operate that equipment? 

Yes, we just continued to operate things as they were. 

And in the ensuing years have you made any changes inthat 

equipment? 

Oh, yes, sir. 
have 

And what axs the nature of those changes been, can you tell usi 
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so far as the dredging equipment is concerned? 

Well the floating dredging equipment that we acquired from 

Smoot was very old, wooden hulled equipment, of course which 

is not much good this day and age, and being as old as they 

were it was hazardous equipment. So we -- our first aim 

at Potomac was to modernize or replace that elderly wooden 

hazardous floating equipment. So we first introduced a 

second hand dredge, although it was a similar type dredge 

to those which Smoot operated. It was steel hulled and much 

more workable in the Potomac River. Then in '65, and that 

allowed us to get rid of one of their dredges. Then in f65 

we built another floating processing plant or dredge of a 

different type. This was more modern. I mean, we dieselized 

this and this became -- it was diesel electric, a floating 

steel hull with modern equipment, and this allowed us to 

retire the remaining Smoot floating dredging equipment, and 

now we move along with these two pieces of equipment. 

In connection with these equipment replacements, what, if any, 
at 

affect did that replacement have on the noise level/which 

the dredges operate? 

Well in going to the clam shell type dredge one of our 

considerations was the noise level because the bucket, in this 

bucket type thing the clanking of the chains has been one of 

the complaints that we have been getting, so we were able to 

eliminate that particular complaint by going into a clam shell 
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type, and secondly by going to oil instead of coal which 

we had on the other dredges why we eliminated the smoke 
since 

problem with our new piece of equipment, and KSEX that time 

we have also eliminated the coal from the other piece of 

equipment and converted it to oil fired,so we have eliminated 

that problem. 

Alright, now Mr. Green, I have asked you to bring with you 

and I suggest that you refer to whatever records yoi have 

there, can you give us what the production volume of Potomac 

would be, the projected production volume for 1971 in both 

tonnage and in dollars? 

Well our latest projection for ?71 shows that we should have 

a gross revenue of $2,111,000.00. We shouH sell 769,000 

tons of sand and gravel, and 91,000 tons of stone, the 

combination of those products making up this gross revenue. 

And for comparison purposes would you please testify as to 

what the actual production figures were in 1970? 

The actual production figures in '70, our gross revenue, 

$1,870,000.00. Production tons, 740,000 tons of sand and 

gravel, and 81,000 tons of stone. 

There is some discrepancy there. Is there any explanation for 

why '70 was lower than '71? 

'70, sir, was the lowest year we have had since ww have 

operated this company because of the/economic situation in 

the area. 
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Is it your testimony then that 1971 is a more normal type 

year? 

Yes. 1971 is back about — around '69, and moving more at 

what we consider our normal market in this area. 

Now I would like to elicit from you some testimony concerning 

the affect on your operation, if Chapter 792 is put in effect. 

As you know the law was supposed to have taken effect on 

July 1 of this year, and the effective date was stayed by 
a 

HHX special order of this court pending the outcome of tHs 

litigation. In those -- first off, what are your peak 

production months insofar as dredging of sand and gravel is 

concerned? 

Generally July through August are our peak sales months. 

Through August or through October? 

Throgh October, I am sorry. July through October. 

Alright, now would you look at your production figures and 

tell us what your production was during the months of July 

through October of this year? 

At Greenway or --

I am talking about your present dredging operation in Charles 

County? 

In July we produced from the Greenway area 68,000 tons of 

sand and gravel. August, 73,000, and September, 55,000 tons 

of material. 

COURT: 55? 
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A 55. 

103 You don't have the October figures available yet? 

A I No, sir. 
i 

104 Alright what was the total production then for those three 

months ? 

A | That would be about 196,000.00. 

105! Tons or dollars? 

A Tons. 

106 Alright, now insofar as gross revenue is concerned, what 

gross revenue would that have meant to Potomac had it been 

lost? 

A I would estimate approximately $475,000.00. 

107 And are you able to estimate in any way the gross profit 

that would have meant? 

A No, sir, I can't do that here. 

108 Who would do that? 

A Our comptroller would do that. 

109 I Alright, now Mr. Green, you have as I understand it been 

11 active in the Potomac operation since 1963. Are you generally 

aware of the dredging business in Maryland insofar as sand 

and gravel is concerned, and the sand and gravel business in 

general? 

A Generally so. 

110 Can you tell me whether or not there are any other dredgers 

of sand and gravel presently operating in Charles County? 
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A There are no other dredgers of sand and gravel in Charles 

County. 

111 Do you know of any other dredgers of sandAnd gravel in the 

State of Maryland? 

A No, sir, I do not. 

112 Do you know of any companies which dredge any aggregate or 

material in Maryland? 

A Yes. 

113 Can you tell me what that company is and what it dredges? 

A ' The C. J. Langenfeldei/Company dredges oyster shells. 

114 Do you know where they dredge? 

A Somewhere in the Chesapeake Bay. I don't know --

115 Alright, now insofar as the sand and gravel business is 

concerned are there any sand4ind gravel companies operating in 

Charles County other than yours? 

A Yes, there are. 

116 And what are the nature of those companies? 

A Those companies all operate ashore, dry land pit operation. 

117 And how would they obtain their material? 

A They would dig it from the banks, process it ashore and 

deliver it to their market by truck. 

118 How many of those companies are there in Charles County? 

A Well I know of two. 

119 What are they? 

A | Charles County Sand and Gravel Company and Buffalo Sand&nd 
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Gravel Company. 

120 And insofar as the State in general is concerned are you of 

your own knowledge aware of other sand and gravel companies 

operating in the State? 

A Oh, yes, sir. 

121 It's your testimony that they all operate out of land pits? 

A Yes, sir. 

122 Can you estimate roughly how many such companies there are? 

A I would say twenty, twenty five probably. I don't know 

really. 

123 Now you have testified about the production levels for the 

three months of this year, have you ever in the course of 

your years in the business experienced an inaHlity to supply 

customers? 

A J Yes, we have. 

124 11 And can you please tell us what the effect of that inability 

to supply the customers is insofar as your company is concern­

ed? 

MR. RICH: Your Honor, I object to that question. 

We are dealing here with many causes of their 

inability to supply. Idon't see how that is 

at all relevant to the case before us. 

COURT: I think you would have to qualify why — 

what the inability was. 

125 Alright, for what reasons were you otherwise unable to supply 
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customers? 

Well we might have had a major breakdown. We might have had 

weather problems that meant we couldn't dredge and during 

this period why our surge piles would be eliminated. 

MR. DOYLE: If the court please, I am just ttying 

to develop the fact that if the Statute goes .; 

into effect and they are -- for that reason as 

opposed to any other reason unable to supply 

customers what happens to those customers 

insofar as the company is concerned. Just 

to show that there's a continuing loss. 

When they lose the customer he is gone. 

MR. RICH: Your Honor, the market conditions at 

the time that he is speaking of play a very 

important part. The market, of course, is 

a fluctuating thing. What happened two years 

ago when there was a failure to supply has 

absolutely no relevance, only what happened 

in 1971. The markets differ. The man just 

testified that in 1970 that the market was 

different than it was in 1971, nor does the 

man qualify for an economist. 

COURT: I think you have gone far enough in that. 

I mean, the court is aware that if they are 

blocked from operating in Charles County they 
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certainly can't get any sand and gravel from 

Charle s County. 

126| Now Mr. Green, you testified that the Oxon Hill property was 

completely dredged, is that correct? 

A Yes, sir. 

127 When was that dredging completed? 

A '63. 

128 And is it not a fact, sir, subsequent to !63 you did seek 

from the State authorities dredging permits in that area? 

A Yes, sir. 

129 And when were those dredging permits sought? 

A Oh, '69. 

130 So that there will be no misunderstanding as to why that 

occurred could you please describe why it was you sought 

dredging permits in the area where it had been completely 

dredged? 

Yes, sir. We had been trying to sell that property for the 

last several years and during that/period of time we had had 

a number of inquiries on the property, all of which had not 

developed ina sale for one reason or another. So we thought 

we would go ahead and apply for a dredging permit and attract 

some attention to this property and possibly have a potential 

purchaser come forward. 

MR. D0Y1E: If the court please, I only offer this 

testimony because in prior, in preparation for the 
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case the State evidenced some interest in 

the renewal of the dredging permit after the 

area had been dredged. 

131 jj Now Mr. Green, since you have been in charge of the Stomac 
j 

Saad and Gravel in 1963, have you received complaints with 

regard to your operation? 

A Yes, we have. 

132 Over that period of time? 

A Yes, we have. 

133 Can you please describe the nature of the kind of complaints 
have 

that you/gotten? 

A Well we have received noise complaints, smoke complaints and 

a complaint relative to break away equipment. 

134 Now with regard to the noise complaints how often do you 

receive those complaints? 

A Oh, I would judge two to five a year. 

135 Over the course of time from '63? 

A Yes. 

136 And insofar as the smoke complaints you received how many of 

those would you estimate that you received? 

They were not nearly as frequent as the noise. Maybe one a 

year. Some yaars none. 

137 Alright, now in connection with the equipment break away how 

many instances of/that were there? 

A I recall one back in '64 or '65. 

52 



MR. RICH: Your Honor, this is self serving 

testimony. Ithink Mr. Doyle should establish 

a base for thqlenow ledge. 

MR. DOYLE: He can cross examine on all of this, 

Your Honor. 

COURT: Well he is president, or vice president and 

manager I imagine he should know. 

MR. RICH: Alright, excuse me, Your Honor. 

Now other than those sources of complaints have you received 

any others with regard to the general operation and any 

adverse effect it may or may not have had oq/fche ecology of 

rivers or the streams? 

Not that I recall, sir. 

MR. DOYLE: Witness with you. 

MR. RICH: I think, Your Honor, if I might, I 

think it would clarify a lot of the issues 

here, I have a map prepared and I can refer 

to it. It's a quad sheet with penciled areas 

in it which you can see exactly what we are 

talking to. 

COURT: You have it prepared? 

MR. RICH: Yes, it's all prepared. 

MR. DOYLE: Your Honor, the plaintiff has no object-

tion to that as it appears. j 
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(MR. RICH, cross examination) 

Now Mr. Green, I am a little bit confused about the area 

in Prince George's County. How many areas in Prince George's 

County have you dredged? 

This Oxon Hill area, one. 

And that is north of the Woodrow Wilson Bridge? 

Yes. 

Did you ever dredge south of the Woodrow Wilson Bridge? 

We haven't. 

Who dredged there? 

Our predecessors have dredged that area. 

And when was that ? 

It was before I was there. I don't know what date it was. 

And when did you say you dredged the area Ttfhich I point to 

here and is idantified as P.G. 1 by Mr. Parker during his 

deposition? If you want to come over here you can. 

MR. DOYLE: If the court please, when I agreed to 

that exhibit, it was used at a deposition 

of Mr. Parker, another witness, and Mr. 

Parker marked on these certain locations. I 

think in fairness to Mr. Green he ought to 

look at those markings and see whether they 

agree --

COURT: Yes, you may step down and go over to the 

map. 
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Mr. Green, does that demarkation P.G. 1 represent to you 

the Fox Ferry area? 

Yes. 

And you say that you dredged that area when? 

•61 and '63. 

And how much tonnage did you take out of there? 

MR. DOYLE: Mr. Green, you had better come back 

to the stand so the reporter can hear you. 

306,000 tons. 

Then in 1963 it's your testimony that it was exhausted? Thare 

was no more reserve underneath the waters in Prince George's 

County? 

I said it was exhausted except for a quantity of fine sand 

which is not merchandisable in our present market. 

You have the breakdown figure as to the price that you paid 

for that area, the land adjacent to that area? 

No, sir, I don't. 

But you did purchase that from Smoot? 

Yes, sir. 

And in 1969 you applied to the Department of Water Resources 

for a permit to dredge sand and gravel, isn't that correct? 

That's right. 

And the reason that you expressed for the application was to 

keep the interest in the property alive? 

Yes, sir. 
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And how would that be, you were going to sell to another 

company that produces sand and gravel? 

No, sir. 

Well how would you be keeping interest alive by getting 

permits — 

Well we are willing to sell it to anyone who might be interested 

in it. 

Your testimony, Mr. Green , is that you applied for a permit 

and received a permit to dredge sandand gravel in order to 

keep interest alive in that property. 

Well let me clarify it. We applied for the water resources 

permit. We received it in '69. It automatically expired a 

year later in '70 and we did nothing about it since then. 

It expired in 1970? 

Yes, it was automatic one year expiration date on that permit 

provided you don't go in and do anything. 

You sure it is not three years? 

No, sir. Three years would be Corp of Engineers. Maryland 

Department of Water Resources one year. 

I have here a copy which I hand to you --

MR. DOYLE: Let me see it, Mr. Rich. 

I have here a copy of a permit which was received on June 16th 

of 1969. Will you identify it and see if that is your signature 

Yes, sir. * 

And yau received that permit to dredge for sand and gravel? 

56 



Well this permit did not allow us to dredge for sand and 

gravel yet, sir. This was merely going though the Department 

of Water Resources. Upon receipt of this permit then we had 

to go to the U.S. Corp of Engineers and this was a prerequisite 

requirementysand then we would have to go to the Corp of 

Engineers and then finally get a permit to dredge. This is 

only step one. 
for 

Rngit, in order for you to dredge/sand and gravel? 

Yes. 

It is now your testimony that there is no sand and gravel 

underneath that area? 

Well essentially not, no. 

Essentially not? 

Well I told you there is some sand there. Paragraph 2 pertains 

to what I referred to, right there. 

Now Mr. Green, you say that you paid five million dollars 

for the assets from Smoot Sand and Gravel? 

Yes, sir. 

I would like to have a break down as to the property adjacent 

to the dredge area in Greenway Flats if 50 u have that? 

Well can I tell you why I can't give it to you? 

Yes. 

Well this was a lump sum purchase type agreement and Mr. Smoot 

had asked for five million dollars cash. The DeVoe Corporation 

came in and they brought in a team of engineers and they 
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appraised the property by checking out the reserves which we 

were mainly interested in, of course, looking at the equipment 

and agreed to pay five million dollars. This is the history 

of the thing as it was explained to me. 

Well didn't you register the Deed in the courthouse in Charles 

County? 

I presume so. 

And when you registered the Deeds didn't they include revenue 

stamps on them? 

I suppose so. I don't know. 

You are the president of Potomac Sand and Gravel? 

Vice president. 
i 

Vice President. 

COURT: Well there are copies of the Deeds in here ! 

and they speak for themselves. I 

I wasn't here in '61. I am telling, the benefit of whatever 

knowledge I have from my predecessor. 

Alright, if I tell you that the Deed stamps indicate that the 

total consideration for Greenway Flats --

MR. DOYLE: Objection. As the court said the Deeds 

speak foe themselves. I don't think this 

witness even necessarily is qualified/to 
mean, 

testify as to what the Deed stamps *MS&±£$. 

MR. RICH: Well Your Honor, a --

MR. DOYLE: A person can take whatever he wants front 
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the Deed stamps. It's common knowledge among 

lawyers and judges what those stamps mean 

and he can do his own calculation. 

COURT: First you had better find out if he under­

stands about it before you ask him questions 

in regard to it. 

MR. RICH: Alright. 

Do you understand the fact that when you register a Deed in 

the courthouse you have to pay certain costs of transferring 

residents? 

Yes, sir. 

And those, they place stamps on the Deed in order to indicate 

consideration paid? 

Yes, I have bought several houses. I am quite familiar with 

the --

You are familiar with it? 

Yes, sir. 

And if I tell you that yesterday I made a check in the cairt-

house in Charles County and that the total consideration 

paid for Greenway Flat area is in the neighborhood of ten 
can't 

thousand dollars. I/give you the exact figure, you would not 

choese to oppose that, would you? 

No, sir. 

MR. DOYLE: Your Honor, I would object to --

COURT: I think it's obvious they are not going to 
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put stamps on i t for five mi l l ion dollars, 

on each one. 

MR. DOYLE: Certainly not , and t h a t ' s the basis [ 

for my object ion. • 
i 

COURT: Well I think that's obvious. 

Mr. Rich: Well the point is, Your Honor, that part 

of this case is, is in fact, they are claiming 

a denial of due process. We are taking their 

valuable property --

COURT: Well the Deeds will speak for themselves. 

MR. RICH: Alright. 

Now Mr. Green, do you actually dredge or dig on the fastland 

in the Greenway Flat area? 

No, sir. 

How far away from the fastland do you actually dredge? 

Well it depends upon the deposit location. We have been 

probably as close as six, seven hundred feet and all the way 

out toward the channel. 

You know the extent of the acreage dredged in the Greenway 

Elat area? 

No, I don't know offhand. 

Would you say that all/fche area dredged is below mean high tide? 

Yes, sir. 

COURT: Well let me get the clear in my mind. As 

I understand the fastland is the dry land. 
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That's what I consider it. 

MR. DOYLE: Yes. 

COURT: Well how do you dredge those? You can't —; 

MR. RICH: You dig them. 
j 

COURT: What? ; 

Mr. RICH: You can dredge or dig them. 

COURT: How do you get the dredge up on dry land? 

MR. RICH: You can dredge out a section, Your Honor, 

and tii en you go into it and then you can 

clam shell it out. 

COURT: I see. 

You stated that you received a certain numbeufof complaints 

as a result of your dredging operations? 

Yes, sir. 

How often do you visit these sites? 

Oh, I get down there once or twice a month. 

! 
And is it during those times that you receive these complaints? 

No, they come by telephone, sir. 

And how often did you say they come? 

I estimated noise two to five times a year. Smoke once 

occasionally. Haven't even had one of those every year. 

Do you instruct your employees to notify you whenever there 

is a complaint? 

Yes, sir. 

And to the best of your knowledge you are always notified? 
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To the best of my knowledge. 

How often do you speak to your employees on the site? 

What we do we have all our supervision into our office once 

a month at which time we discuss with them any problems that 

we have had during the past month, and it's really a training 

session, and then we develop among them how we should have 

handled these problems and what we should do to eliminate them, 

and it fs also designed to be a safety program with us, and then 

these supervisors are in daily contact with our employees, 

and this is the method we are using to transmit any of these 

things that come to our attention and try to get them to all 

the employees rapidly with proper answers as developed by us 

through our supervisors. 

You have stated you have certain mineral rights inthe State 

of Virginia? 

Yes, sir. 

Can you dsscribe these please? 

MR. DOYLEi If the court p]fflse,I am going to object 

to any inquiry with regard to the operations 

in Virginia. The fact of the matter is inso­

far as this law suit is concerned and the 

attack on this statute, whether or not Potomaĉ  

operates elsewhere successfully or unsuccess­

fully is not relevant to the situation that 

prevails with their operation in Maryland. 
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COURT: Is there anything you ̂ ant to say — 

MR. RICH: Well Your Honor, it's absolutely 

relevant. This man is saying they are going 

out of business. Part of their claimiis that 

they are going out of business within — 

COURT: Going out of business in Charles County. 

MR. RICH: They are going ott of business. They 

make the statement in the bill of complaint 
that 
/they are going out of business. 

MR. DOYLE: I think it says in Maryland. 

COURT: If it says going out of business it may be 

relevant but if it's just in Charles County 

I don't think it would be. 

Mr. DQYLES I am willing to stipulate that we 

certainly would be going out of business in 

Charles County and that's why we are here. 

We don't want to go out of business in Charle 

County. The bill of complaint does admit that 

the company opaates elsewhere but I don't 

believe that's relevant to what would happen 

if this statute is enforced in Charles County 

COURT: Alright, I'll sustain the objection. 

How soon do you expect to go out of business in Charles County 

if you do not get permission to dredge the Craney Island or 

the Mattawoman Creek area? 
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MR. DOYLE: May I ask that that question be 

clarified? Is he assuming the enforcement 
j 

of the statute or the striking of the statute? 

I think there's a distinct --

MR. RICH: lam assuming the exhaustion of the 

Greenway Flat area. 

MR. DOYLE: No, but I am worrying about the statute, 

If the statute goes into effect we are going ! 

out of business right away. Now if he is 

asking how long --

COURT: I think you would have to -- because I have 

signed an order extending until this case is 

decided. Of course, if I hold that the 

statute is constitutional they are out of 

business whatever day I decide it. You mean 

if they were permitted to continue at Greenway 

how long would it take to exhaust the supply ji 

or the .reserve? ! 
i 

MR. RICH: Yes, that was my question. 

COURT: You may answer that. 

Well as I say there's approximately a million tons of aggregate 

remaining in Greenway and our annual sales is approximately 

a million tons, so consequently if we put all our equipment 

in Greenway, one year. If we put half our equipment it would 

be approximately two years. It's a matter of judgment as to 
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how we would work it. 

Well if your annual sales are approximately a million tons 

is any part of that annual sale made up with your deposits or 

your sand and gravel area in Virginia? 

Sure. At the present time, yes. Last year we were doing it 
,i 

all in Greenway, all at Greenway, and we got involved in this 

court order we couldn ' t do t h a t , so I had to move the equipment 

over into Virginia. 

What percentage of your total volume is taken up with your 

Virginia deposits? 

MR. DOYLE: Objection. 

COURT: I will sustain the objection. The court: 

is not particularly interested in that, 

because, for example, last year he was all 

in Greenway and now this year because of this 

case he is going back partly to Virginia, so 

it's going to vary day to day or week to week. 

You would have to -- I mean, I don't think 

it would be helpful. 

Do you know whete Langenfelder dredges? 

No, sir. 

You stated he dredges in the Bay. 

I have heard this is whwre he dredges. 

Have you ewer heard that he dredges in Charles County? 

No, sir. 
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In large measure, Mr. Green, isn't it true the amount that 

you dredge is dependent upon the demand? 

Yes, we operate very close to our demand. We don't have great; 

surge piles so within a few percent our annual production 

is equivalent to our anniaL sales.. 

And when you say surge piles what do you mean by that? 

Well in our industry a surge pile is an area where -- a i 

stock pile, does that mean something to you? 

Yes. 

Stock piles so in case of a major break down or weather 

conditions why we can continue to supply our customers from 

the surge and then later rebuild it up. 

And what's the extent of these stock piles, one weeks inventory 

or one weeks reserve? 

Yeah, we may be able to go two weeks. One to two weeks. It 

depends upon the market demand and the different sizes of 

material and this thing gets rather — 

COURT: How much would you say in tons? j 
i 
i 

Oh, about fifteen to twenty thousand tons in the summer. See jj 

our business xssa varies greatly. I mean, during July, August, j 
I 

September, October, we opaate a two and a half to three times ji 

sale, two and a half to three times what they might be in 

January and February. If we get a very rough winter, iced 

in, cold, why we might have a January where we might sell ten 

thousand tons vs. a hundred thousand tons in October. We are 
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real peak and valley. 

Mr. Green, aside from the real estate taxes that you pay in 

Charles County do you pay a tax or somethig akin to a highway 

charge for use of the water between Charles County and the 

District of Columbia? 

No, there is no toll charges or whatever you might call them 

on the Potomac River. 

You -- doiyou pay any royalties for dredging this sand and 

and gravel? 

We are not paying any royalties at the present time. 

Do you have a break down as to your costs per ton of sand and 

gravel? First instance, give a price that you sell a ton 

of sand and gravel. 

Yeah. 

What is/fchat p r i c e ? 

Well - -

MR. DOYLE: Object, Your Honor. I don't see the 
somi 

relevance of this. Perhaps Mr. Rich has H 

purpose for it but what they sell it for 

doesn't seem to be relevant to what we are 

trying to do here. We admit we sell it 

and try to get the best price for it, but I 

can't see why that price, whatever it is, 

would be relevant to this,constitutionality 

of/fchis b i l l . 
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COURT: I think he has given some gross figures 

as to their income on direct. 

MR. RICH: Your Honor, the pdnt of my examination 
the 

is to go into/cost factor for transportation 

involved. I wanted to see exactly what is 

saved and what part of the co± per ton is 

used for transportation costs. 

COURT: Well what would that show? 

MR. RICH: This company has put itself in the 

position where it's wholely dependent upon 

the waters as a mode of transportation. It 

pays no taxes, highway taxes or anything akin 

to that. Their claim is that they are being 

discriminated against becaus e they are the 

only company which is or a denial of equal 

protection. They are the only company which 
eaactl 

is in this position, and I want to see/what 

this position entails, why they are in the 

position, what the cost factors are, and what 

the effect of this reduction in cost for 

delivery has on the cost that he charges his 

vendees in the District of Columbia. 

COURT: Well it would be the same on anybody that 

is in this type of business. 

MR. RICH: I want to know what the cost for 

transportation is of a ton of sand and 
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gravel. 

COURT: Well I don't see how that would pertain 

to the constitutionality of this --

MR. RICH: If they are claiming a denial of equal 

protection, Your Honor, they are claiming the|? 

are the only sand and gravel corporation in 

the State of Maryland --

COURT: Any sand and gra\rel company could do this. 

They are the only ones doing it but that 

doesn't say anybody else is stopped from 

doing it. 

MR. RICH: That's true. But they are contending 

that they are being discriminated against 

because they are the only ones doing it. 

It's their claim. 

COURT: They are* the only ones doing it but they 

are not being discriminated against because 

that -- they are the only people being stopped 

Anybody could get out and do this. Any 

corporation that wanted to go into tfois type 

of business. o they are not being discrim­

inated against as Potomac Sand and Gravel, it 

is just against anybody that wants to operate 

this type of business. So I will sustain 

the objection. 
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MR. RICH: I have no f u r t h e r q u e s t i o n s . 

(MR. DOYLE, redirect examination) 

Just one, Mr. Green, on redicect, if the court pleases. You 

were asked whether yau pay royalties and you said you did 

not. Why don't you pay any royalties? 

Because we are working on our own properties. 

Are any royalties charged by anybody or any official ba^ of 

the State? 
we 

There is -- well if/were working on somebody else's property 

why we would --

I understand that, but under the circumstances under which 

you operate are you subject to the payment of any royalties 

charged by anybody? 

No, sir. 

MR. DOYLE: Alright, that's all. 

(MR. RICH, recross examination) 

Mr. Green, is that your property that you are dredging in 

Greenway Flats now? 

We are on the shore line. 

Do you own the property that you are dredging? 

In the Greenway Flat area, riparian ownership wise. 

You are not answering my question. I am asking you if you 

own that property in the Greenway Flat area? 

I really don't understand your question. 

COURT: Are you asking for a legal opinion? 
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MR. RICH: I am asking him whether or not he thinks 

he owns that property? 

COURT: Well now you are changing the question. 

Alright, do you think that you own that property in the 

Greenway Flats area, the river bottom? 

MR. DOYLE: Well now Your Honor, we are getting 

further afield. It is a legal conclusion 

and how he is asking, he is conjecturing 

with this witness. I think --

COURT: You will have to get this through some 

other witness that's qualified to answer it. 

Alright, are you going to own the entire area that you 

propose to dredge in Craney Island? 

MR. DOYLE: Objection. 

COURT: I will sustain the objection. I don't 

think this man is qualified to answer that 

question. I don't think he is qualified 

to give a legal opinion as to title. 

MR. RICH: Yes, Your Honor. No further questions. 

MR. DOYLE: No furtha: redirect, if the court 

please. Your Honor, I haven't practiced 

before you before. I don't know what your 

procedure is but my next witness will run 

quite sometime and I don't know whether you 

would prefer to keep going or to stop --
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COURT: We usually recess around 12:30 and it is 

twenty after, so if the next witness is going 

to take some length of time we can recess 

at this point, and let's see -- we will 

recess for an hour. We will recess until 

one twenty. 

(COURT RECONVENES AFTER LUNCHEON RECESS) 

COURT: Are you ready to proceed? 

MR. DOYLE: Yes, Your Honor. Mr0 Parker. 
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DAVID A. PARKER, a witness of lawful age, being 

first duly sworn, deposes and says: 

CLERK: Please state your full name and address. 

David A. Parker, 1507 Walden Drive, McLean, Virginia 22101 

(MR. DOYLE, direct examination) 

By whom are you employed, Mr. Parker? 

I am employed by the Potomac Sand and Gravel Company. 

In what capacity? 

I am £he engineering manager of the company. 

And in connection with your position as engineering manager 

do you have any educational background relevant to that job? 

I was graduated with a professional engineers degree in 

geological enginaering from the Colorado School of Mines. 

And thereafter what did you engage in in the way of professional 

activities? 

I served with the United Statee Corp of Army Engineers for 

two years until 1957 at which time I was employed by the 

Smoot Sand and Gravel Corporation as an engineer geologist 

and was employed by them until 1961 when I was employed by the J 

Potomac Sand and Gravel Company in that same capacity. 

What are your present responsibilities with Potomac? 

My responsibilities include exploration for sand and gravel 

deposits, maintenance of dredging equipment and design of 

new equipment. Maintenance and design of plant equipment, 

and the securing of permits in order to dredge. 
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In connection with your obligations with regard to dredging 

equipment are you familiar with the methodfof operation 

that Potomac employs and the way it conducts its business? 

Yes, I am. 

So the record is clear will you please describe succinctly 

as possible the nature of the operation, how it works, and 

just what it is that Potomac does? 

We operate two dredging machines in the Btomac River. One 

of them is a clam shell type dredge and the/other is a ladder 

dredge. The clam shell dredge simply digs the material, the 

sand and gravel from the bed of the river by the means of 

a clam shell bucket and dumps the material into a hopper on 

a floating processing plant wljich separates the material^ 

washes it, crushes it and in other ways processes it and 

loads it on the barges. The ladder type dredge is essentially 

the same with the exception the material is taken from the 

bottom of the river by means of a continuous bucket chain and 

deposited into a hopper from where it is processed and loaded 

on the barges. These barges are then towed by a tug boat or 

a tow boat to our distribution plant in Washington and to our 

various barge customers along the river. 

Are these customers primarily contractors and builders? 

The customers are primarily firms which are in the ready mix 

concrete business or in the concrete production business. 

Now you have indicated also that you are responsible for trying 
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to locate new areas within which Potomac can carry on its 

dredging operation, is that correct? 

That's correct. 

What, in essence, do you do in order to locate these areas? 

How do you go about it? 

We select likely areas or areas we think there may be sand 

and gravel deposits in the bed of the river on the basis of 

prior knowledge of geological assessment of the river and 

make preliminary exploration of these deposits by means of 

a sounding rod to determine whether or not there might be 

sand and gravel there. 

When you find that there seems to be a commercially suitable 

deposit of sand and gravel what steps do you then undertake? 

We would have to obtain the permission -- necessary permissionjs 

either from property owners or from various agencies in order 

to take that material out. 

Well in connection with the property owners what is the general 

nature of the permission thatjyou obtain? 

In prior years it would either be an outright purchase of 

the reparian property involved or payment of a royalty or 

a contract of some sort. 

Now in connection with those ins tances where you bought the 

property, the reparian land as you indicated, in prior years 

what rights did tat give you with regard to theMnerals there? 

In prior years that gave us the right to remove the sand and 
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gravel from the bed of the river in the riparian area. That 

is to say the area bounded by the navigation channel and lines 

fir awn from the intersection of the property lines normal to 

the navigation channel. 

Am I also to understand that in those prior years it was 

possible too for riparian owners who did not wish to dispose 

of their land to make other arrangements with you for the 

extraction of those minerals? 

That would be correct, yes. 

I 
And how was that done? j 

It would have been done by means of a royalty arrangement 

whereby we pay the property owner on a basis, on a per ton 

basis for material taken out. However, we have never done 

that. 

Alright, now after you -- aside from the question of finding 

it and making whatever arrangements are necessary with the 

owner of the land do the Federal and State authorities have 

any interest in and control over whether or not you dredge 

for sand and gravel? 

Yes, they do. 

And would you please trace for us the various controls that 

are imposed on such operation, giving the dates when they 

became effective? 

Well prior to approximately 1961 the only permit which we j 

were required to obtain was a permit tfrrom the Corp of Engineer^, 
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and this permit was issued for all intents -- well solely 

on the basis of whether the operation would adversely affect 

navigation. In 1961, or thereabouts, the Corp of Engineers 

began to require, in our case, or at least in cases in 

Maryland, the approval of the Maryland Board of Public Works 

before such a permit would be issued. In obtaining this 

approval of the Board of Public Works it was customary for 

the Board of Public Works to ask for comments from various 

State agencies that might have an interest in this. In, 

about 1964 or '65 the Department of -- no, I am sorry. In 

1967 the Department of Water Resources in the State of 

Maryland required a permit issued by them for operations of 

this nature in the river. 

At that point then were there two separate permits that werE 

necessary? 

Yes, there were two separate permits necessary at that stage. 

Describe the procedures foUwed in each instance to get 

the permit from the agency involved. 

The procedure for obtaining a Corp of Engineers permit in­

volved simply writing a letter requesting the permit, des­

cribing the operation and the .Corp would then issue the 

permit after public no tice and approval from the Board of 

Public Works. In the case of the Department of Water Resource^ 

permit --

Before you go there wenre there any other Federal Agencies 
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interested in the or have anything to do with the grant or 

denial of the permit from the Corp of Engineers? 

Not specifically at that time, no. 

Alright, go ahead. 

Prior to 1967. The permit required by the Department of 

Water Resources required an application, a publication of 

a hearing, a public hearing on the permit application, and 

subsequent fio this a permit was either issued or denied. 

Alright, now what happened subsequent to 1967, if anything, 

in regard to permit procedures? 

In 1967 the Corp of Engineers entered into a memorandum of 

understanding with the Department of the Interior which 

required that the Corp obtain approval from the Department of 

Interior which involved approval from various agencies in the 

Department of the Interior such as the Bureau of Sports 

Fisheries, the Department of Fish and Wild Life, the Bureau 

of Recreation. Well those three I can name, requiringy 

approval two. these agencies and hence approval from the 

Department of Interior to the Corp of Engineers before they 

could issue a permit. In addition the permit required by 

the Department of Water Resources also required comment in 

1967 from agencies within the State, such as the Department 

of Forest and Parks, the Department of Game and Inland Fish, 

the Department of Ehesapeake Bay Affairs, any agency within 

the State which might have an interest in this operation. 
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Did either of these procedures contemplate or encourage the 
participation 
AfeKxxpHfctHH of the general public or any of the political 

bodies of the subdivision? 
permit 

The Department of Water Resources/did. They required a 

publication of notice in the areas where the proposed operation 

would take place. They required notification of the County 

Commissioners of the County in which the operation was to 

take place. 

Did the Corp of Engineers contemplate any public participation? 

The Corp procedure was to decide as to whether or not there 

would be a -- they invited comment by means of a public notice 

which they send out, and the decision was made based on this 

comment as to whether there would be a public hearing held 

at the Corp level. 

Now sometime subsequent to the procedure that you just 

described did the Maryland Department of Natural Resources 

become a part of this permit procedure? 

! 
The Maryland Department of Natural Resources became a part of 

the permit procedure at the time that it was created which was 

around 1969. 

And what, if any, impact didyfchey have on the problem of getting 

a permit or permits. 

The — 

MR. RICH: Your Honor, the question is unclear, 

what impact they had. 
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MR. DOYLE: I will strike the question. 

27 j Did the Department of Natural Resources have any role in the 

obtaining of permits for deedging sand and gravel? 

The approval of the Department of Natural Resources and its 

subsidiary agencies, including the Department of Water 

Resources, was required at that time as a condition of 

approxal by the Board of Public Works. 

28 And this was the situation that prevailed in 1969, is that 

correct? 

A That's correct. 

29 Would you look at this chart please and tell me whether that 

graphically portrays the permit procedure that you have just 

testified to? 

Yes, it does. 

MR. DOYLE: I would l ike to offer tha t as p l a i n t i f f ' s 

exhibit No. 1, if the court please. 

MR. RICH: Your Honor, I would like to know who 

prepared the chart and what it was taken 

from. 

MR. DOYLE: The witness just testified that this 

graphically portrayed what he testified to. 

I don't know that the authorship in any way 

affects that plat. 

MR. RICH: Your Honor, we are dealing with a 

Federal permit system here and the witness is 
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not a lawyer. He is an engineer for the 

plaintiff corporation.here. We want to know 

if this is a representation of something that 

he did or whether it was an official document 

from the Department of Interior or from --

COURT: From what I understand it's just a graph 

of what he has testified to. I don't know 

who prepared it. Is that correct. 

MR. DOYLE: Yes, sir. I will ask the question. 

Do you know who prepared this? 

Yes, I do. 

Who did it? 

I did. 

MR. DOYLE: Fine. Do you still object? 

MR. RICH: No. 

MR. DOYLE: I offer t h i s as p l a i n t i f f ' s exhibi t 1, 

if Your Honor please. 

CLERK: 4. 

MR. DOYLE: 4? Oh, that's right I had three Deeds. 

This will be 4, you are right. 

(GRAPH FILED HEREWITH MARKED PIAINTIFF'S EXHIBIT NO. 4) 

Now as I understand it, Mr. Parker, this graph portrays the 

situation that prevailed in 1969? 

That 's correct. 

Have there been any subsequent legislative changes that alter 
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this procedure and if so what are they? 

In 1970 the Wetlands Bill was passed which altered this 

procedure as far as the State requirements were concerned. 

And what alterations took place? 

It required an additional permit under the Wetlands Act for 

dredging of sand and gravel in the State owned Wetlands. 

And thefc is the Act presently that is in effect now? 

That's correct. 

Did that Act supercede this graph or is it supplemental 

to it? 

It is supplemental to it. 

In what respect? 

In the respect that the approvals stated on that graph are 

still required to my knowledge by the Board of Public Works. 

There is some,questLon in my mind with respect to the Depart­

ment of Water Resources permit at this stage. 

How about the Corp of Engineers? 

The Wetlands Act did not in itself change anything with 

relation to the Corp of Engineers. 

Now testimony has been up to now that the Potomac Sand and 

Gravel Company has three areas in Maryland which they either 

are dredging or wish to dredge, is that correct? 

That's correct. 

I would like you first to address your remarks in connection 

with Greenway, is that the tract which presently is being 
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dredged? 

That's correct. 

And it has been dredged for some years? 

It has been dredged. 

Would youplease describe what permits and from what agencies 

you sought permits and what, if any, permits still exist 

with regard to dredging on that tract? 

MR. RICH: Your Honor, I would stipulateithat they 

are operating now under a permit which was 

issued by the Department of Water Resources 

and that they are also operating under a Corp 

permit. The question is not the history of 

the permits but the law which He aee talking 

about at this point. 

MR. DOYLE: If the court please, the purpose of,the 

intended purpose of this testimony is simply 

this that you ultimately must decide whether 

or not this was a legitimate reasonably --

House Bill 1192 was a legitimate reasonable 

exercise of the police power. If in fact you 

find that the public was properly and completely 

protected in other areas you may well find 

that this is an improper exercise and I want 

to show exactly what this company has done and 

must do in order to utilize this property for 
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dredging purposes. I think it is relevant 

to show the background, the framework within 

which you must decide this issue. 

COURT: Well is that shown on this chart? 

MR. DOYLE: No, sir. That chart unfortunately is 

just the general situation that prevailed in 

connection -- in a period of time beginning 

prior to '67 up to '69, and I wanted to show--

COURT: Wasn't Greenway before --

MR. DOYLE: Yes, sir, it was in operation before 

'67 and it has been in operation subsequent 

to '67 and subsequent to '69, and in connection 

I might as well, since we are going to air 

this now, I expect to ask similar questions 

with regard to the attempt to get permits 

and the successful attempts in some cases 

to get permits in connection with the other 

two tracts to show that there has been 

complete protection here throughout insofar 

as the use of this property is concerned. 

COURT: Alright, I will let him proceed. 

MR. DOYLE: Thank you, sir. 

Now will you address yotuself to Greenway tract, Mr. Parker, and 

indicate what types of permits you obtained over the years and 

which permitsj :if any, you are presently operating under? 
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Up until 1968 we operated under, solely under a permit from 

the Corp of Engineers. That permit, the existing permit in 

1968 expired at the end of 1968 at which time we applied for 

a renewal which is in essence getting a new permit. 

44 When you indicate expired is the Corp permit one of a permanent 

or a temporary nature? 

A Standard is an issuance for a three year period. 

45 And it must be renewed every three years? 

A That's correct. 

46 Alright, proceed. 

A We made application to the "Corp of Engineers in November of 

1968 and in March of 1969 we made application then to the 

Department of Water Resources for a permit from them. 

47 What action, if any, did they take? 

A A hearing was held by the Department of Water Resources on thijs 

permit in April, 1969. 

COURT: '69 or --

'69, and the permit was granted in June of 1969. Subsequently 

the Corp of Engineers issued a permit in November of 1969, 

and that permit expires of -- at the end of 1972. 

48 So those are the permits you are presently dredging under? 

A That's right. 

49 ( What, if any, impact did the passage of the Wetlands Act have 

on the permits and your operation at Greenway? 

It had none. 
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Why? 

Because provisions in the Wetlands Act allow operations 

existing under existing permits to continue to operate under 

those permits. 

Alright, now in connection with Mattawoman will you please 

describe the attempts both successful and unsuccessful to 

obtain permits and from agencies those permits were sought? 

We applied for a renewal of the Corp permit at Mattawoman 

Creek which had been in effect until that time in October of 

1967. No action was taken on that application and in March 

of 1969 we applied to the Department of Water Resources for 

a permit from them. 

What happened to that application? 

The hearing was held in April of 1969 and the Department of 

Water Resources denied the application in September of 1969. 

And what, if any, action did you thereafter take? 

We took an appeal to their decision to the Board of Review 

of the Department of Natural Resources and a hearing was held 

on that appeal in December of 1969. The Board of Review made 

a decision reversing the positioh of the Department of Water 

Resources in February of 1970. 

Did the Board of Review issue an opinion in connection with 

that reversal? 

Yes, they did. 

Do you have a copy of that opinion? 
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Yes, I do. 

MR. DOYLE: I would like to offer that as plaintifffs 

exhibit 5, if the court please. j 
i 

(OPINION OF BOARD OF REVIEW FILED HEREWITH MARKED PLAINTIFF'S | 

EXHIBIT NO. 5) 

56 Alright, you may continue. What other activities did you 

engage in with regard to Mattawoman and permits? 

After the Board of Review opinion in Febwuary of 1970 the 

Department of Water Resources issued the permit for dredging 

in Mattawoman Creek in June of 1970. In December of 1970 

we were notified by the Department of Chesapeake Bay Affairs 

that that permit was held invalid under the Wetlands Act, and 

we were required then to undergo another hearing under the 

Wetlands Act in December of 1970, and that hearing was 

continued until April of 1971 at which time the hearing was 

completed. There has been no further action. 

57 SI That matter is still pending? 

A ^hat matter is still pending. 

58 j Alright now sir, address yourself to Craney Island and trace 

the permit procedures that ypu followed there. 

At Craney Island we made application to the Department of 

Water Resources in April of 1970 for a permit to dredge, and 

a hearing was held in May of 1970 and a permit was issued by 

the Department of Water Resources in July of 1970. We then 

made application to the Corp of Engineers for a permit to dredge* 
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also in July of 1970 and in December no action had — well, 

there had been no action taken on that permit request to 

Corp as of this time. In December of 1970 we were notified 

that the Department of Water Resources permit which was 

issued was invalid under terms of the Wetlands Act and we 

reapplied for a permit under the Wetlands Act in January 

of 1971. A hearing was held on that permit in April of 1971 

and that action is still pending. 

Now in conaection with tike hearings that you attended held 

by the Department of Natural Resources what were the nature 

of those hearing? Can you describe them please? 

It was an administrative hearing for the pprpose of obtaining 

information regarding the project and obtaining public comment 

on the proposed project. 

Was there any inquiry by the administrative officer into the 

area of ecology and environment? 

Yes, there were. 

Was there any expert testimony in connection with those subjec 

Yes, there were. 

And the decisions were made in light of all that testimony? 

That's correct. | 

Now insofar as your hearing held under the Wetlands Act can 

you describe the nature of those hearings? 

They were similar in nature. The hearings were of an adminis­

trative nature and testimony was solicited by expert witnesses 

ts? 
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and by the general puiblic for the purposes of obtaining 

information on which to base a decision. 

Were environmental and ecological considerations weighed in 

the testimony? 

Yes, they were. 

Then as I understand it there have been no final decision in 

either case with regard to the Wetlands hearings? 

That's my understanding. 

MR. DOYLE: Alright, witness with you, Mr. Rich. 

(MR. RICH, cross examination) 

Mr. Parker, if I could just go over to the map that we dis­

cussed the other day --

You want me to go over there? 

Yes. Let's deal directly with the areas in Charles County. 

Could you identify the area in Greenway Flats? 

This area here which I delineated on the map and marked as 

6 1 is the area at Greenway Flats. 

And have you also delineated the fastland that is owned by 

Potomac Sand and Gravel roughly on that map? 

Very roughly, yes, along the shore. 

Do you have an idea of the amount of acreage involved in the 

dredging area delineated as C 1? 

Approximately a thousand acres. 

Is thatall below mean high tide? 

Yes, sir. 
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I draw your attention now to a figure marked C 2, what does 

that represent? 

The area marked C 2 on the map is the delineation of the 

permit area at Graney Island. 

And is Craney Island on that map? 

Yes, it is. 

You know the extent of the proposed dredge area marked C2? 

Thenarea in the permit area is approximately fourteen hundred 

acres. 

And would it be fair to say that the entire area with the 

exception of Graney Island is below mean high tide? 

Yes. 

Now we have not -- because the map is not specific enough 

we have not gone into Mattawaman Creek, is that correct? 

That's right. 

COURT: Have not what? 

MR. RICH: Gone into the question of Mattawoman 

Creek on this map. Your Honor, I move, and 

I think ithas been agreed that this will 

be State's exhibit 1. 

COURT: Well according to our Rules any maps put 

on the board automatically becomes part of thjb 

record. 

(PIDTOMAC RIVER MAP FILED HEREWITH MARKED DEFENDANT'S EXHMT 

NO. A) 
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Do you know the approximate extent of the fastland that is 

owned by the company in the Greenway Flats area? 

It's a strip five feet wide and approximately eight thousand 

feet long and a strip ninety feet wide and approximately 

twenty five hundred feet long. 

Can you hazard a guess as to the acreage? 

Oh, I could figure it up if you like. 

Well I don't want to take the time at this moment. I hand 

you a copy of a figure. Can you identify it? 

As to content or as to --

What that represents. 

This is a representation of the area which we own at 

Mattawoman Creek. 

Did you draw some lines on that figure at one point? 

Yes, I did. 

And what does the lined delineation indicate? 

MR. DOYLE: Are you going to offer that as an 

exhibit? 

MR. RUSH: Yes. 

The cross hatched area on this indicate areas which we did 

not or do not intend to dredge. 

Then the area that is not cross hatched is the area you 

propose to dredge? 

The&rea that is enclosed within the numbered circles or the 

numbered areas so delineated. 
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MR. RICH: If we could have this introduced as 

StateJs exhibit 2. 

CLERK: B. 

MR. RICH: B. 

(DEPOSIT LOCATION DRAWING FILED HEREWITH MARKED DEFENDANT'S 

EXHIBIT NO. B) 

Then the area that is not cross hatched do you have an 

approximate estimation of the amount which you propose to 

dredge at Mattawoman Creek? 

The amount of what? 

The area that you propose to dredge. 

Our proposal is about three hundred acres. 

And of that three hundred acres could you estimate the 

percentage which is below mean high tide? 

It is particularly difficult to estimate since mean high tide 

is not really delineated on this map or any other map that 

I have seen of the area. 

Well you are familiar with the area? 

Yes, I am. 

You have investigated the deposits in the area, from your 

familiarization with that area could youestimate what per­

centage of the total is within mean high tide? 

Is below mean high tide? 

Below it. 

I would estimate approximately seventy percent. 
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Now the area that's cross hatched is for the most part located 

on what is known as fawtland? 

For the most part yes. 

Is it possible to -- for someone to dig out the deposits in 

that area? 

It would he physically possible, yes, to remove that sand 

and gravel. 

And is there access to those areas? 

There is access to one of them. 

Could access be made available to the other? 

Yes. 

Has the Company ever contemplated leasing out to other 

corporations the sand and gravel rights in those fastland 

areas? 

No, we have not. 

Now let me go back to Greenway Flats just briefly. What is 

the depth that you dig aand and gravel in that area? To what 

depth do you dig? 

We dig approximately fifty feet below mean low water in that 

area. 

Would you -- would that be an average depth for that entire 

area? 

That would be a maximum depth to which we dredge in that area. 

And what was the depth of that area prior to you beginning 

dredging there? 
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It varied from two to three feet near the shore out to ten 

to twelve feet close to the edge of the channel. 

31 Are you familiar with the term overburden? 

A Yes. 

32 And what is overburden? 

A Overburden is any material which lies on top of the sand 

and grawel deposits. 

33 Now based upon your experience in that area what is the 

extent of overburden in that area, in the Greenway Flat area? 

A The overburden in the Greenway Flat area was extremely 

variable. It varied anywhere from three to four feet in some 

places up to twenty five, thirty feet. In some places there 

was no sand and gravel at all, just all what we would term 

overburden. 

34 What is done with that overburden if you dig it up with th e 

ladder or the clam? 

A I It's returned to the river. 

35 Returned fromthe — 

A From the dredge to the river. 

36 From the dredge to the river. In order to dredge out to a 

depth of fifty feet, let's take one square acre within the 

Greenway Flat area, which is being dredged -- take one square 

acre, and let's assume that the depth is approximately ten 

feet in that area, could you advise me as to what the actual 

tonnage within that square acre would be that is moved in ordei 
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to get the sand and gravel out? 

MR. DOYLE: I don't know that I really object. 

I -- ! 

COURT: You mean, you are speaking of ten feet --

feet of overburden or what? 

MR. RICH: Ten feet of overburden. 

MR. DOYLE: And that I take it furtba: presumes 

that the entire — it's one square acre 

totally filled with sand and gravel, I suppose. 

COURT: Well what are the dimensions of the one 

square acre. 

MR. RICH: It's a square acre and — 

COURT: I know but you --

MR. RICH: And you are going to dig it down to I 

fifty feet as the testimony is, you dig it 

down to the extent of fifty feet, is that 

coreect? 

That's correct. 

Now let's further assume that there is approximately ten feet 

of overburden, what is the tonnage actually disturbed in order 

to dig out that square acre? 

MR. DOYLE: Your Honor, I hate to bother this 

witness again, but I don't know what he 

means when he says -- I am not familiar with 

the phrase, what is the tonnage actually 
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disturbed. I don't know whether now he is 

trying to get at actually the product pulled 

out and shipped for production or is he trying 

to get at that which falls back into the 

river or is he trying to get at both. ! 
i 

MR. RICH: The total. The total amount disturbed. ! 

Both. 

I would have to make that calculation based on the perimeters 

that you gave me just now. j 

Can you make that? I asked you the same question, Mr. Parker.! 

No, I am soory, you didn't. 

Well a similar question and youmade that calculation in a 

short period of time. Can you make that calculation? 

Sure. If I understand your question correctly you are asking 

me how many tons there are in an area of one acre by, or in 

a volume of one acre by fifty feet, is that correct? 

Yes. 

There are approximately 108 thousand tons. 

COURT: Well you said the overburden would only 

be what's covered. The overburden represented 

what's on top of the sand and gravel. 

MR. RICH: We are assuming that we are going to 

dig down fifty feet, Your onor, and part of 

that would be overburden. 

COURT: You want the total of both? 

I 
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MR. RICH: Right. 

COURT: Sand and gravel and overburden. 

MR. RICH: And overburden. 

What was that figure? 

Approximately 108 thousand tons. 

Now lets go on to Craney Island, what is the present depth 

at Cran§r Island now? 

Our test borings there shows that the material runs to a 

depth of about fifty feet befow mean low water. 

And what is the present depth of that digging there? 

It varies from two feet to seventeen, eighteen, twenty feet. 

And the area that you propose to dig, excuse me, dredge in 

Mattawoman Creek what is the present depth in the general 

area? 

That varies from faatland above or plus elevations down to 

six to eight feet of water in the channel itself in the creek. 

What is the draft of your dredges? 

OUr dredges draw approximately ten feet. 

And what is the draft of a barge loaded and unloaded? 

A barge loaded draft is six feet and light the draft is about 

fourteen inches. 

How much aggregate or how much sand and gravel does a barge 

carry? 

A standard barge carries approximately 250 tons. 

How mahy barges are presently being used in the Greenway Flats 
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operation? 

We have -- I don't think I can answer the question the way 

you want it answered to tell you the truth. 

49 You can answer it anyway you want? 

A We have seventy barges approximately in our barge fleet and 

all of them are used at one time or anofber in the Greenway 

Flats operation. 

50 What you are saying is you don't have any real record of how 

many barges there are at a given moment or a given day at 

the Greenway Flats area? 

Well we have a record of how many barges are there every day 

but it varies from day to day. 

51 j How many barge loads do you take out on a daily basis from 

the Greenway Flats area? 

A Appooximately eight to ten on a full day. 

52 And they are towed by a tug? 

A Yes, or a tow boat. 

53 And what is the drafts of a tow boat and a tug? 

A j A tow boat draft is approximately six feet and the tugboats 

are about four feet. 

54 Just a couple of other questions. You were present at the 

hearings you referred to, the Wetlands hearings last April? 

A Yes, I was. 

55 Was there any discontent voiced during those hearings? 

A Quite a bit of it. 
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And this is true for both the Craney Island proposal and 

the Mattawoman Creek? 

Yes. 

Were there complaints about the present Greeraway Flats 

operation? 
Some 
Sh, yes. 

What were those complaints? 

The comp feints of noise. Complaints of equipment breaking 

loose. Complaints of unsightliness. You know, the lack 

of attractiveness of our equipment. 

Complaint of noise by so-called environmentalist, fisherman, 

bird watchers and that type of person? 

Well I don't know whether they would come under the heading 

of complaints. There were some statements made by some 

people qualified and some people unqualified, I am sure, to 

those -- addressed to those subjects, yes. 

One other clarification I would make, you referred to a letter 

from the Chesapeake Bay Affairs stating that the water 

resources permit was invalid under the Wetlands law in your 

direct examination? 

Yes, that's right. 

Do you mean it was invalid under Judge Prettyman's decision 

in the Larmar case? 

MR. DOYLE: If he knows. I don't know whether he 

is qualified to answer that. That's strictly 
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a legal question. 

COURT: What are you asking for, a legal opinion 

now, or what are you asking him? 
if 

MR. RICH: No, I am asking him if he knows/that 

was part of the letter, Your Honor. 

To my recollection, now that you mention it, the letter 

stated, as best as I can recall, the Section of Article 96a 

under which the permit was issued was declared unconstitutional. 

MR. RICH: Thank you. 

(MR. DOYLE, redirect examination) 

Mr. Parker, what determines the depth and the scope of any 

area which you dredge? 

The location and depth of the deposit. 

In other words you dredge to the extent necessary to remove 

the deposits, is that correct? 

Yes, or in the case of extremely deep deposits we dredge to 

the limitations or the capability of our machine to get to 

a depth. 

Which is what? 

In the case of the ladder dredge we are limited to fifty to 

fifty five feet of depth, and in the case of the clam shell 

dredge we are not quite so limited. It has a wider, a deeper 

capability than that. 

Now do these deposits run in veins or do they run in accumulate! 

groups? How,can you describe how they run? 
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The deposits in the bed of the river are generally of a 

lenticular shape, that is lens like of a very irregular | 

configuration. They vary not only in overall shape but in 

percentages of sand to gravel to overburden to other materials 

in the deposit from area to area within the deposit itself. 

Now in connection with that hypothetical question you were 

asked and your answer mathmetical was there was a 108 thousand 

tons. I just want to be clear. Does that refer to total 

product plus overburden or just total product or what? 

The 108 thousand tons is an estimate of the tonnage of 

matferial, assuming it to be sand and gravel and overburden, 

in a cubic volume of one acre by fifty feet. 

And what did you say -- how did you say these generally 

run? What was that fancy word you use? 

Lenticular. 

What does that mean? 

That it would be highly unlikely that you would find a block 

of material fifty feet deep and one acre square or anything 

approaching that. 

Now you indicated earlier in some cross examination that the 

permit area, for example, that you seek in Craney Island is 

fourteen hundred acres. 

That's correct. 
j 

How much of that — could you estimate roughly whether Potomad 

would dredge all that fourteen hundred acres or some lesser 

portion of it? 
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We would dredge a lesser portion of it. 

When you were questioned with regard to that Craney Island 

request and asked to make certain markings on the map, would 

you go over and take a look at the markings you made, and 

would you describe what markings are there in connection with 

Craney Island? 

I outlined the permit area and I outlined a buffer zone within 

the permit area that we have been requested to include in 

the permit area, and I also outlined approximately to my 

best ability,based on the information we had of the area, the 

general outline of the actual aand and gravel deposit. 

Now is the outer perimeter — the line of the outer perimeter 

what you called the permit area, the outer line, and that you 

say is about fourteen hundred acres? 

That's right. 

You -- could you make any kind of estimation as to how much 

less than that fourteen hundred acres the actual dredge area 

would encompass? 

I would estimate that the actual dredge area would be some­

thing approximately half of the total permit acea. 

Seven hundred acres? 

Seven hundred acres, in that vicinity. 

As I understand- your testimony that dredging area is completely 

within the bed of the Potomac River? 

That*s right. 
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Is there any way that you or anybody else could estimate 

what percentage of the total bed of the Potomac River seven 

hundred acres amounts to? 

MR. RICH: Your Honor, that's --

COURT: Amounts to in tons --

Mr. DOYLE: No, I am talking — the reference here, 

or I think the thrust, one of the suggestions 

that are going to be made, that the dredging 

operation is going to be a very large j 

intrusion into the Potomac River, and it seems 

to me we ought to get some idea in proportion 
hundred 

how much seven/acres, which they are going 

to dredge in that aeea, bears to the total 

river bed of the Potomac River. I want to I 

show in effect, I guess, an ecological 

equivalent to de minimis. 
be 

MR. RICH: Your Honor, the point to/made, that a 

great percentage of the Potomac River has 

already been dredged, and if he wants to 

limit that question to the percentage of — 

COURT: Well I think what he is trying to show is 

the area, that's all. ! 

MR. DOYLE: Exactly, and what it bears to the total 

area of the Potomac. 

COURT: Well I don't know about the whole river. I 
l 
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That runs pretty — 

MR. DOYL:E I think there may be some suggestion 

that we are going to ruin the whole river 

as a result of this dredging and I just wanted 

to see what the two areas -- what areas the 

two relate to. 

MR. RICH: I think, Your Honor, that that doesn't 

come forward at this point. I think that 

he is anticipating something that is not --

COURT: Well is the permit area of fourteen hundred 

acres delineated on the map? 

WITNESS: Yes, sir. 

COURT: And what you are going to dredge would be 

half of that? 

WITNESS: Approximately, that's right. 

COURT: Approximately. Well I mean that -- can 

you show, delineate within the permit area 

where that seven hundred acres would most 

likely be? ! 

WITNESS: It's already outlined. 

COURT: Of the seven hundred? 

WITNESS: The deposit area itself. 

COURT: Alright, I think that's sufficient. 

Alright, now in connection with the request at Matlawoman you 

indicated in your testimony that you proposed to dredge about 
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three hundred acres of land there. 

Correct. 

Defendant's exhibit B refers to several -- has several areas 

outlined on it. Can you look at that and indicate to me 

whether the dredge area -- I mean the permit area is shown 

there? 

No, the permit area is not shown here. 

What are those delineated areas, the circles, the irregular 

circles? i 

The irregular circles are delineations of the deposit locations 

within the property lines. 

And if you substract the cross hatched areas where you indicated 

you would not dredge that totals about three hundred acres? 

Approximately. 

And cauld you describe for me whether those three hundred acres 

are both above and below the mean high water or mean high 

tide? 

MR. RICH: Your Honor, he has already answered that 

question. 

Yes, both --

COURT: That was on cross. 

Both above and below? 

Both above and below mean high water. 

MR. DOYLE: Alright, no. further redirect. 

MR. RICH: I have a couple of questions. 
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MR. DOYLE: Pardon me. May I have just a minute, 

Your Honor. 

COURT: Yes. 

MR. DOYLE: May I ask just one or two other 

questions on redirect if the court please? 

COURT: Yes. 

In cross examination there was reference to the draft of 

your boats and vessels. Were you with Potomac at the time 

the dredging took place at Mattawoman in 1965? 

Yes, I was. 

And do you recall how much material was dredged out of there? 

About -- approximately thirty five hundred tons. Thirty five 

thousand tons, excuse me. 

Whatever it was did you take that material out the same way 

you dredge elsewhere? 

Yes, we did. 

Was it necessary for you to prepare anf channelization or 

to do any introductory dredging to get your vessels in and 

out? 

We dug a small basin at the location where the dredge was to 

commence operation. Other than that we dredged no channel 

to gain access to the --

How did you get your vessels in and out? 

We towed it in on high tide. We towed the dredge in on a 

high tide. 
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And out the same way? 

And out the same way. 

MR. DOYLE: That's all. 

(MR. RICH, cecross examination) 

This proposed new area --by the way, what was the total 

acreage that you dredged in in Mattawoman Creek before? 

I don't know what the acreage was. We don't have any records 

on that. 

Didn't you at one time testify that it was approximately 

twenty acres? 

MR. DOYLE: What page, Mr. Rich? 

MR. RICH: Well I am asking him if he testified --

Does that refresh your recollection? 

No, it does not refresh my recollection at all. I am sorry. 

You have no idea of the total area that you dredged in 

Mattawoman Creek? 

No, I don't. 

Before? 

No. 

Were you the supervisor on that job before? 

No, I was — 

Were you in your present capacity? 

Essentially, yes. 

And you knew where the deposit areas were? 

That's right. 
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Were they upstream or downstream from this area? 

From which area? 

The proposed area in Mattawoman Creek now? 

It was within the area. 

Could you mark it on this exhibit B? j 

Surely. 

That circle -- could you fill that circle in so it could be --

MR. DOYLE: Let me see that please. 

MR. RICH: Excuse me. 
j 

MR. DOYLE: I want to see where hefcut it so I will j 
i 

know what he is talking about. j 

You can fill that in so it will be more easily discernible j 

'i 
and put your initials on it. ]! 

(WITNESS MARKS EXHIBIT) | 

And that's the area that was dredged previously? | 

This is approximately the area that was dredged previously, 

or rather I should say it*s the location/of the dredge when 

it was dredging there. 

This fastland area in Mattawoman Creek is it economically 

feasible for your company to mine that area? 

MR. DOYLE: Objection. 

COURT: What do you mean, mine it? 

MR. RICH: Dig it out. 

COURT: By dredge? 

MR. RICH: Or in any other means. 
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COURT: Well you mean come in by truck? 

MR. RICH: Yes. 

There are — 

MR. DOYLE: Wait a minute, Mr. Parker. I have 

raised the objection on the grounds that I 

don't know how he could estimate it and I 

don't know what relevance it has to the 

constitutionality of this Act. What may 

be economically feasible under one set of 

circumstances may not be under another. 

MR. RICH: Your Honor, this man is in charge of 

t h e i r mining operations. 

COURT: This d o e s n ' t say — t h i s Law says i t s h a l l 

be unlawful to dredge. 

MR. RICH: Your Honor, my question pertains to the 

fact that he can otherwise use that property. 

It goes to the due process argument specific­

ally. It goes to the fact of whether or not 

they have to go out of business in Charles 

County or the Sate of Maryland. 

COURT: Alright,I will overrule the objection. 

Now you -- is it economically feasible for your company to 

mine that in any manner? 

Which areas are you speaking of now. You referred to the 

fastland areas. There are several fastland --

Alright, I will refer to them piece by piece. Fastland area 
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delineated as area 1 that you cross hatched. 

No, it would not be economically feasible for us to mine that 

area by conventional land mining techniques. 

And what is the reason for that? 

The extent of the deposit is not great enough to justify the 

investment it would require to take the material out in the 

first place, and in the second place assuming things as they 
by 

stand now we would have no means/which to get this material 

to our market area other than/truck, which would be out of the 

question economically. 

Fran an economic standpoint? 

That's right. 

Now go to area number 3 which you cross hatched and I ask 

you the same question. 

The same answer applies. 

And go to the other area, area 5 that is? 

It would not even be physically feasible ID mine this by any 

dry land means because they are not dry land areas. 

May I assume that your answer would be the same for section 6? 

That's correct. 
it's 

Alright, so the answer to the question is ±s. not economically 

feasible for your company to mine the fastland areas? 

Well the answer to the question is it would not be economically 

feasible for our company to mine these fastland areas. Now 

there are fastland areas in this deposit which it would be 
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economically feasible for us to mine or to dredge. I assume 

when you say mine you mean take out by any means. 

I am talking about digging. I am talking about fastland 

areas. 

To the exclusion of dredging? 

Yes. 

MR. DOYLE: And this is again why I would like to 

repeat the objection because the Statute 

under scrutiny here doesn't go to fastland 

digging as opposed to dredging. 

COURT: Well I am going to let him answer for the 

purpose, just for the information. 

It would not be economically feasible for my company to mine 

by conventional dry land methods any of the fastland deposits 

in this area. 

Let me ask you another question. If -- let me give you a 

hypothetical. Let's assume that there was a huge or very 

substantial and significant deposit on fastland within that 

area would it then be feasible for your company from an 

economic standpoint to mine it? 

MR. DOYLE: Objection. 

COURT: Well actually, not on that basis, but we 

are on re -~ recross. This was not really 

brought up, any of this on redirect. So 

actually --
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MR. HCH: He went into these areas, Your Honor. 

In particular he spoke of the --

COURT: Not as to fastlands. He want into what 

you had brought up on cross emina t ion and 

expanded a l i t t l e f o i t , but he d idn ' t get in to 
j 

the fastlands. So I will have to sustain j 
i 

the objections and strike out the other part 

also. 

MR. RICH: Let me just ask one further question on 

this point. 

These areas that I have just spoken to in your opinion are j 

they classified as tidelands or marshlands? j 
i 

MR. DOYLE: Objection. j 

COURT: Well now when we get into these words j 

tidelands or marshlands. What do you mean 

by that? 

MR. RICH: What this man supposes from his knowledge 

in the trade, Your Honor. ]j 

COURT: I am asking you so I will know what you j: 

mean. 

MR. RICH: I mean areas which are subject to tidal j 

action. 

COURT: In other words they are under tide water? 

MR. RICH: Yes, or subject to it. 

COURT: What do you mean by that? 
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MR. RICH: At some t ia ie^during the year they a r e 

subject to tidal action. There ard different 

types of tide, Your Honor. 

Those cross hatched areas are they designated as either tide 

land areas or marshland? 

Mr. DOYLE: I am going to object again, and to be 

more specific in the objection, I think it 

is probably true that there can be some 

agreed upon definition of tidal waters. I 

haven't heard anybody yet, and I am anxiously 

waiting here for somebody to define to me 

what they mean by marshland. 

MR. RICH: Well Your Honor --

COURT: That's why I was asking. 

MR. RICH: -- I will withdraw that question and 

I will ask him whether these areas that you 

cross hatched are subject to tidal waters 

or are within the jurisdiction of tidal waters'( 

MR. DOYLE: Objection. I don't know what that 

means, within the jurisdiction of. 

COURT: What do you mean --

MR. RICH: Let me withdraw that question. 

Are these cross hatched areas subject to tidal --

COURT: On your plat exhibit B? 

On my plat exhibit B, subject to tidal action? 
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MR. DOYLE: Your Honor, I object. His testimony-

is that those cross hatched areas are 

fastlands. 

COURT: That's what you brought out a few minutes 

ago. 

MR. RICH: I know, Your Honor. I just would like 

a reply to that. I think it's evident. 

COURT: You think it's what? 

MR. RICH: I think the&nswer is evident. I think 

the answer to my questions evident. 

COURT: Well remember we are on recross now, and 

I don't know what -- you are getting afield 

from what was brought out on redirect. 

MR. BtCH: Alright, thank you, Your Honor. 

MR. DOYLE: No further re-redirect. 

COURT: Step down. 

MR. DOYLE: Mr. Gross. 
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ALFRED C. GROSS, a witness of lawful age, being 

first duly sworn, deposes and says: 

CLERK: Would you please state your full name and address? 

Alfred Christopher Gross, Route 1, Box 141 F, Hymesville, 

Maryland. 

(MR. DOYLE, direct examination) 

Mr. Gross, what is your occupation? 

I am a research ecologist. 

And can you be more definitive, what is a research ecologist? 

It can be a catch-all term. It means --

I am sorry, I didn't hear that. What's that? 

It can be a tatch-all term. It means in my particular 

instance that I specialize in relation of plants and animals 

with their environment and with people. 

Go ahead. 

And to the same I conduct studies of interrelationships 

between natural communities, rivers, mountains, lakes. Natura] 

communities to the animals and plants within them. 

Now will you state your educational background, please? 

I have a bachelor's degree from Wabash College in botany 

which is always a minor. A master's degree --

When did youjobtain that degree--

1964. A master's degree in 1966 from Connecticut College 

in ecology. Beyond that I was employed by the Army as a 

military man and I worked at Fort Dietrich in biological war&aie 
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which included some work in environmental biology. 

Before you went in the Army did you have any practical 

experience during your college years insofar as your disciplines 

are concerned? 

A Yes. My thesis was written on tidal salt marsh on the coast 

between Rhode Island and Connecticut. 

8 Did you also work in any capacity in that area or in the 

area of ecology as a research assistant? 

Oh, yes. I studied several other marshes for my nature 

professor. 

9 When was that? 

A In 1965-66. 

10 Alright, now you indicated you went into the Army when? 

A 1967. 

11 And how long did you stay there? 

A Three years. 

12 And what was your assignment? 

A I was -- official title was biological scientists assistant. 

I was special assistant to the director of biological siience 

labs at Fort Dietrich, Frederick, Maryland. 

13 And in that capacity what were your duties? 

A I can say — I can only say so much. I originally was involved 

in laboratory work. Then got into information,semination, 

report writing and --

14 Well I am more interested in what, if any, field you, study or 
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work you engaged in the what could broadly be called the 

ecology field. 

I was limited to some field work in plant pathology, and I 

am afraid I really can't tell you much more about my activities 

there. 

Alright, subsequent to your discharge have you engaged in 

this discipline? 

Yes, I have. 

And when and where and tell us sorngtef the details? 

Shortly after discharge I became employed with WAPORA,Incor­

porated --

COURT: What? I 

WAPORA, Incorporated, based in Washington, D. C. ; 

What is WAPORA, Incorporated? j 
I 

We are consultants in pollution control. The name is an 

acronym for Water Pollution Research and Applications, Incor­

porated, but it became a little bit too much to say. 

During your employment since 1970 with WAPORA what, if any, 
ecological activities have you engaged in? 

in 
I have been field leader, technical leader aHstxapproxinately 

seven ecological programs, that have varied from studies of 

dredging in the Virgin Islands to the effects of thermal 

discharges on the Ohio River. Thermal discharges on the 

Wabash River. Presently engaged in dredging studies on 

South River , and I conducted four studies for Potomac Sand 
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and Gravel in the Potomac River and Mattawoman Creek. 

Now in connection with the studies undertaken in the Potomac 

River and Mattawoman Creek were those studies done by you 

alone or were you part of a survey team? 

I was part of a survey team,involved, I guess, about eight 

people. 

Who was the head of that team? 

The head of the whole report procedure was Dr. Gerald Lauer. 

Is Dr. Lauer here today? 

Yes, he is. 

What was your responsibility in connection with this study? 

I was responsible for getting the field work done. 

And what did that entail in general befire we getjLnto the 

actual field work you did? 

I was organizing the people to be inthe right places at the 

right times and get out and get the proper measurements and 

samples taken, and to, with Dr. Lauer, to prepare the course 

of study that we were going to follow. 

And was it Dr. Lauer who suggested to you the types of tests 

to run and where to run them? 

Yes. 

And what, if anything, did you do with the data that y/ou 

collected as a result of these tests and studies? 

We collected the data, wrote if?up, and then with Dr. Lauer!s 

consultation, have turned out two final reports, two drafts. 
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Alright, now directing your attention to Craney Island in ! 
i 

the Potomac River -- j 
i 

MR. RICH: Excuse me. Your Honor, is this man ! 

being offered as an expert witness? Is | 
i 

he going to testify as to his expertopinion? 

MR. DOYLE: I am glad you asked that question. 

No, sir, he is not. I offer this witness 

merely to show the extent of the tests that 

were taken, the way they were taken, the way 

the data was collected and collated, and 

at the conclusion of the foundation this 

witness lies I will call Dr. Lauer as our 

expert witness. 

Directing your attention, Mr. Gross, to the study undertaken 

at Craney Island, will you tell us when that study was under­

taken? 

Well this first started about December, end of December 1970, 

January of 1971. 

And -- you may use your notes to refresh your recollection. 

What studies did you take, what tests did you run? Describe 

in essence what you did there insofar as the Craney Island 

site was concerned. 

We began by surveying the area in general jus t to see the 

type of riveirfchat was going to be involved, the marshlands 

surrounding it, the island itself. After doing this we decided 
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that there/several areas that should be investigated. We 

would like to have investigated the whole ecology of the whole; 

river but unfortunately there were time limitations on this, 

and there was a requirement for a report to be gathered for 
I 

a previous iaearing, so that many of the fields that should I 

have been gone into at the time,like fish spawning, couldn't ! 

be done. We managed to cover those later, we'll get into i 
i 

later. So at the time we were limited by weather conditions. 

It was frightfully cold. We took bottom samples to investigate 

the benthic populations. 

Now you are going to have to help me here. What's benthic 

populations mean? 

Benthic populations are those -- those are invertebrates, j 

bugs, insect larvae, worms which live on the bottom of the ; 
i 

river. We took samples of these via clam shell dredge, very j 
5 

much smaller than that used by Potomac Sand and Gravel. These! 

are then sorted out and the organisms found within those 
;i 

samples are identified and counted. j 
Can you identicate where specifically you made those tests, 

over what period or stretch of the river, how often you made 

them, how mahy tests there were? 
is 

We ran a series of transects which/just individual samples 

taken in a straight line. They radiated from Craney Island 
towards 

to the west towards the Maaons Neck marsh, east/Maryland, 

towards the north towards, I think that's Hallowing Point, 
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Sycamore Point to the north, and then towards the south towards, 

inthe direction of Indian Head. That gave us a picture of | 

the area, of the bathic populations around Craney Island. j 

Then in addition -- ! 
i 

MR. RICH: Excuse me, Your Honor. I think the 

question was also when he did this. I would 

like to get this for my notes. 

These first samples were taken January through March, I believe. 

Benthic populations are generally quiescent and not so tend 

to move around. 

Proceed. 

We in addition had available to use the Greenway Flats site 

at which dredging was taking place, so we attempted to find | 

out what effect dredging was having on resident benthic 

populations in the area. So we took a series of samples in 

old dredging holes. They were approximately one y ears old, 

although we never could be sure of the exact age here. It 

might vary one or two years. It's hard to tell because of 

the method in which they move around with their dredge, and 

we took some samples also from undisturbed sites nearby. 

Did you also count and sort these tests out insofar as number 

and the type of organisms was concerned? 

Exactly the same procedure. 

Insofar as count and type is concerned did you note any 

significant differences? 
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MR. RICH: Your Honor, I don't understand that 

question, differences. 

Well I assume if you counted fifty at one place and twenty 

five at another the difference was twenty five and if he saw 

four species at one place and two at aiBtfoter the difference was 

two? 

MR. RICH: Well I don't know what places he is 

speaking of, Your Honor. 

MR. DOYLE: Well I am asking him to compare all 

the areas where he took his tests. 

COURT: He can answer that. 

The benthic population of the Potomac River seems to shift 

as you go downstream with it. We also have -- actually I 

would rather wait until we get all of our studies in before 

I go into the benthic population. 

Alright, I will strike that question and you proceed with 

the tests and studies you made. 

O.K. Aside from benthic populations I then did a reconnais­

sance of the Masons Neck Marsh to determine the vegetational 

patterns we could find there. 

Now where is Masons Neck Marsh in connection with any of these 

properties? 

Masons Neck Marsh is approximately, I think it was due west 

of Craney Island, about three quarters of a mile or a mile 

away from Craney Island to the west. 
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What led you to perform tests in that area? 

There had been some concern that perhaps the noise of the 

dredge may scare birds off the marsh, that sediments created 

by dredging would make it to the marsh and then some way 

foul the marsh, so I decided to take a look at it and see 

the type of vegeta£±Qii:igr owing on it and see if the sediment 

could make -- if the level could be raised. 

Alright, what other tests and studies did you make? 

We couldn't examine fish because of the time of the year 

that was involved, so we tryed to find out from local 

experts at Chesapeake Biological Laboratories, for instance, 

University of Maryland, what •sas known about fish in that 

area of the Potomac River. As it turned out there was very 

little published information any more recent than about 1965, 

so we couldn't do much with it. We got some opinions from 

some people but they, they couldn't say that this is what the 

condition is today. So fish had to be left alone bedause of 

the seasonal aspects of the work. To determine the path of 

sediment flows which might be raised by the dredge affluent, 

we ran a dye tracer test, injeating a bright red dye called 
which 

rhodamine BX into the water K&hi can then be picked up by 

using an instrument called afLuorometer which measures the 

flourscent properties of the dye when it is struck by life. 

We injected this a distance southwest of Craney Island and 

fairly close to the Virginia shore by an incoming tides with 
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southwest wind, wind blowing from — no, from southeast to 

northwest, figuring that this would be a worst possible case, 

that with the wind blowing and the tide moving up, if there 

was anytime that the sediment was going to make it to the 

marsh it would be during this time. It did not happen. 

The plume from my dye injection carried more or less in 

a straight line between Hallowing Point and Sycamore Point, 

and we did not follow it beyond Sycamore Point. 

What other tests or studies have you made? 

We studied, did some work on toxic metals as found in the 

bottom of the Potomac River for two purposes. One, to see 

what toxic materials might be there, and for another to find 

out what happens to them when they are put in suspension 
the 

during/dredging. We found, our samples of the bottom were 

surface samples,and to shorten this it turns up that the 

surface muds contained varying amounts of toxic metals. 

Mercury was quite high, but/it varied. One place wuld be 

high and one place would be low. You would find pockets of 

it. So we ran an analysis of the dredge effluent itself to 

let it — we captured a dredge effluent just as it left the 

dredge before it entered the river. 

Where was that? 

This was now at Greenway Flats. The ©reenway Flats also had 

mercury on the bottom, and we let the effluent stand for 

five days, as the figure, then measured mercury within the 
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supernath and within the settled materials. 

41 Supernath being what? 

A Supernath is the clear portion above the settled materials 

of the mud which touches off the bottom. Now the object being 

to find out — well when the dredge puts out its washing 

effluent it disburses through the water,the heavier particles 

are settled out quite rapidly to the bottom, and we wanted 

to find out if by this it was going to be putting mercury 

into the water rather than have it settle to the bottom. 

It turned out that almost all of the mercury present settled 

to the bottom. A very small percentage was still left in the 

water. 

42 Alright, what other tests and studies, if any, did you conduct^ 

A It was a bad time of the year to do it but we looked for any 

rooted aquatic vegetation we might see at the time and there 

was none. 

43 J And why do you say it was a bad time to do it? 

A I Well it normally appears during the spring and summer months 

and the fall months, and during the winter time they will die 

back and spring up the next spring. We took measurements of 
disk 

turbidity with the simple expedient of a secchi / which gives 
ed 

yoju. a quick idea of the water transparency as affect/ by the 

dredge or in comparison to ambient river waters that are not 

affected by the dredge. During the winter, in the early Spring 

the natural turbidity of the Potomac River was such that you 
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had a maximum reading of two to four inches. Translating 

this to looking at your hand under the water it means ±k 
approximately 

you could see your hand/two to four inches under the water. 

We found that the natural turbidity being such that the 

dredge did not lower the transparency of the water in any 

way, the dredging effluent. 

Did you take any other tests or studies, make any studies? 

^hat was about it for that as far as Craney Island. 
i 
i 

Did you do anything in the field of coagulation? I 

Oh, yes we did do work,coagulation work, to try to determine 

if coagulants could be added to the dredge effluent to reduce 

its, the time which the effluent would stay suspended in the 

water before it settled out. The tests showed that a couple 

of coagulants could be used. Laboratory tests now, but people 

a lot more conversed in the field of coagulation than I know 

very well that trying to transfer a laboratory evaluations 

studies to the field is not always, doesn't always work the 

first time. You have to play around with it. It was more or 

less just to see if this might be one way they could reduce it. 

Alright, were they the extent of the tests and studies you 

ran in the Craney Island and Mason's Neck area at that time? 

At that time, yes, they were. 

And am I also to understand at that same time some comparison 

studies were made at Greenway? 

Yes. 
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Alright, now did you also at some point in time make field 

tests and studies in connection with Mattawoman Creek? 

Yes, we did. 

Would you please recount what those studies and tests were 

and how you conducted them? 

The studies at Mattawoman Creek were conducted over the 

period January through April, I believe. They were done 

very much the same way as those at Craney Island. We took 

samples of benthic organisms, your bottom creatures again, 

from a point about a mile below the proposed dredging site 
es 

all the way up to Route 225 where it cross/ over Mattawoman 

Creek. 

How far is that above the dredging site approximately? 

I guess maybe two miles. That's a guess because it meanders 

considerably and the Creek splits several times before it 

makes the bridge. 

Do you know how many test sites there feere between the upper 

and the lower reaches of your testing site? 

I believe there were eleven,in that neighborhood. Ten or 

eleven, 

Did any of them have any particular significance insofar as 

dredging is concerned? 

Well there was a sequence of species found. The upper region 

of it --

First off let me ask you this. Did you conduct any/fcest sites 

at on near old dredging areas? 
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Yes. We ranfche bottom samples before we found out that there 

had been dredging occurring there previously, or before we 

knew where the sites were, that had been taken. We found 

that thee of the samples lad numbers of organisms higher than 

those found in surrounding but similar areas, or in surrounds 

ing areas. I think I wil^leave it at that. I later found 

out that these areas which we sampled in which we found those 

higher counts had been previously dredged in 1965. 

How many testing areas did you run in the areas that had been 

previously dredged? Do you recall how many of your test 

iy 
sites were conducted in previous/ dredged areas in the 

Mattawoman tract? 

Three of them. 

And there were eferen a l together? 

Yes. 

Would you please then recount for me each of the tests and 

studies you ran in that Mattawoman tract and relate what, if 

any, differences or similarities occurred in the three tests 
old 

run on/dredged areas as opposed to the others that were not 

dredged areas? 

I will have to refer to some memos. 

You may refer to whatever records you have there. 

Yes, there was eleven sites investigated. The most upstreaU 

site was a mud bottom fairly shallow pool, clear water, 

subject to almost no tidal influence. It had about thirty 
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five oligochaete worms and around twenty two dipterans, which 

are insect- larvae, immature stages of flying insects. Moving 

downstream across some riffled areas, now remember this again 

in the early spring and,late winter, some sand bottom riffles, 

nothing was there. You would expect to find something there 

in the summer time. 

Would these findings that you are recounting now basically 

refer to the benthic organisms that you talked about? 
benthic 

These are about the/organisms, yes. As we came further 

down stream we approach -- a little further down stream 
across 

yet we came/about thirty five dipterans, your insect larvae 

again. Now we get into the dredge holes, the old dredge 

holes, which we noticed were also deeper. They are running 

about twenty feet as the surrounding area was maybe ten feet. 

Now I was later informed that they had originally been 

dredged approximately forty feet so in the last seven yars 
to 

they have filled in/about half their original dredged depth. 

We got into the dredge holes and counts of dijfcerans went up 

to sixty in one case and seventy five in another, filigochaetej 

worms for some reason fell off to about twenty two in one 

case^nd three in the other. Now as we moved further down­

stream, dipterans, the number of dipterans fell off, and oligo 

chaetes increased slightly. The reason for the dipterans 

falling off I wouldn't TSfant to conject on. The bottom below 
though 

that point &ka± is consistently mud rather than any mixed in 
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sand. 

Go ahead. 

That's our benthic organisms in Mattawoman Creek. Mattawoman 

Creek we also tried to find out if local experts would have 

any fishing experience with it and we were told no. They 

could give some general ideas. People had ideas of what 

was spawning in there, so we talked to some local fisherman 
a 

and they told us that it was/spawning area for many species 

of fish, and they were never specific about a particular 

area except -- well they were specific about a couple. They 

could stand on one dock and watch the carp spawning off the 

end of it, but they said, "Oh, we know they are spawning up 

here somewhere." Aside from that we couldn't do any actual 

fishing work at that time. 

Why? 

The weather. 

Go ahead. 

We did a flow study with dye tracers once again in Mattawoman. 

Creek. Because of this worry about it being a spawning area 

to determine how far sediments from the dredge might be 

carried up into the headwaters of the Creek, we picked as an 

arbitrary reference point, injection point, the old dredging 

hole since we gathered that that's where dredging might take 
on 

place, most likely might take place. We found H&X incoming 

tide that the dye tracer was picked up only — well it had 
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died out. ¥e did not find any more less than half a mile --

at any greater distance than half a mile above the point of 

injection. We then, at the request of the State, dumped 

a considerable amount of the dye into the water and came back 

two days later to try to find out how it had dispersed 

throughout the Creek and could not find a bit ofytt left so 

we couldn't tell what the dispersion patterns were. We had 
do an 

nothing to gauge its measurement against. We did/analysis of 

toxic materials on the bottom in Mattawoman Creek..:and they 

all fell within DPA's latest standards, but it does appear 

to be fairly clean on the bottom. No aceummulated toxic 

materials. Turbidity during the winter was -- fluctuated 

considerably. It might run from about the same as you would 

find in the Potomac, two to four inches or it might go as 

much as a foot, which is still not particularly clear water. 

We at the same time, each time we were out, noted any birds 

that were seen, their numbers and something about where they 

were. However, we were just sort of interested/Ln seeing 

what sort of birds were there. I analyzed the marsh areas 

again and the nearby upland vegetation to see the type of 

vegetation that might be disturbed by dredging, and noted 
j 

once again that there was no emergent vegetation growing from | 
I 

the bottom of the river, which again you wouldn't expect. 

There were stumps and roots down by the mud flats but no 

emergent vegetation other than dead cat tail stems which 
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were broken a& the end, and that would about cover our study 

program in Mattawoman Creek. 
were 

Alright now the results of those studies/collated and reported 

back to Dr. Lauer, is that correct? 

Right. 

Alright, now subsequent to that study in Mattawoman Creek 

did you conduct any further studies in this area? 

Yes, all the original studies were done at an inopportune 
i 

time of the year so we conducted during the spring time a 

study of fish spawning in the area of the lotomac River and 

Mattawoman Creek, but we had to limit it to a reasonable 
i 

distance around Craney Island. Fish spawning, a study of 

fish spawning is pretty difficult because the fish tend to 

move around. They will appear at one time at one place, 
few 

skip that same place for a/days and come back a few days 

later again, but it seems to be largely depended: on water 

temperature. It's known that various species of fish will onljy 

spawn, or normally will spawn between certain given range of 

temperatures. In some cases it seems the water currents may 

have an effect on them. In other cases it seems that they 

prefer dark over light conditions. So finding individual 

instances of spawning is largely hit or miss operation. You 

can stand out -- well if any of you are fisherman, you can 

stand out two weeks and you won't get yourself a fish, but 

if you are there just the right night or the right time the 
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surface will be jumping with them. So with this in hand 

we set up a program in which we actually spent one thirty 

six hour period camped on Craney Island. During this time 

we found spawning. 

When was this now specifically? 

This was the end of May, last two weeks in May. I can look 

up the exact date if you would like it. 

Alright, go ahead. 

Look it up? 

No, go ahead unless somebody asks you the quastion, go ahead. 

We did find spawning around Craney Island of American Shad, 

but it was limited to an area within a radius of three 

hundred yards. It did not extend beyond that for some reason. 

That area right around Craney Island is also the shallowest 

area. At that same time White perch were noted to be 

spawning. In conjunction with the actual observation of 

spawning which was a hit or miss proposition we set out nets 

in various places to try to catch adult and fertile potentiall 

spawning fish which we did. The nets were hoop nets and 

gill nets, and we caught potentially spawning fish. They 

were ready to spawn. We caught that at Craney Island. With 

equipment problems and distance problems and this time 

problems we couldn't be at each suspected site each night, so 

we had to move around from one place to another. We did 

notice spawning around Craney Island two nights. We also 
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noticed it one night in Gunston Cove. But the night it was 

in Gunston Cove, it was not at Craney Island. 

Where is Gunston Cove? 

Gunston-Cove is around maybe a mile north of Craney Island 

on the western side of the Potomac River, in shallows along 

Gunston Cove. But it was only along one side of Gunston 

Cove and not on the other. These fellows are very particular. 

That was American shad. White perch spawn at any place and 

at anytime. Some of our observers had white fish eggs on 

their boots when they were standing in the water. The Potomac 

Sand and Gravel dredge has adhesive eggs from white perch on 
On 

it. SHX marker buoys in the channel, they seem to spawn 
the 

any place, and they by/way lay adhesive eggs, which will 

stick to anything that they so touch. The American shad 

and the striped bass, the other two fish most people seem 

to worry about, are planktonic spawners. They spread their 

eggs through the water and they tend to sink but it appears 

that their buoyancy is such that even a slight current will 

keep them suspended in the air and some people believe that 

disturbance is required for their successful hatching. We 

did not see any striped bass spawning itself. From -- well 

aside from actual visual spawning and capturing the adults, 

physical adult ready to spawn type of fish, we towed an egg 

and fry net to capture eggs and fry, or young larvae stages 

of fish. We towed an area in individual short stops from 
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near Fort Washington, which is approaching the bridge up 

there,to an area close to the mouth of Mattawoman Greek 

and up into Occoquan Bay at the same. This dredging — or 

this towing showed us that we had striped bass larvae and 

eggs from an area around Mt. Vernon to -- well as far as we 

went downstream to Mattawoman Creek. These eggs and larvae 

were only found in the channel however. The American shad 

we never found any eggs of. Where they were I don't know. 

White perch were everywhere so we didn't worry about them 

too much. Foupd larvae, which are the young fry of the 

herring family, aphididae, were found scattered throughout 

the river. These can not "Dedifferentiated into American 

shad versus alewife and versus herring family because they 

are just too similar at young stages. So all we can say is 

that they are family aphididaw and that that could include 

American Shad. It could be alewife. It's hard to tell 

what they were, but we did find them scattered every place 

we sampled. Now it could very well be that the fish spawn 

further south of Mattawoman Creek but that was the southern 

limit of our investigations. Various people believe that the 

spawning range of the striped bass is perhaps forty miles, 

beginning at the upper limit of around Fort Washington, which 

is pretty close. We found it at Mt. Vernon, on down about 

forty miles, and I am not sure exactly where that would put 

on the map. American Shad spawn in many rivers aside from the 
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Potomac River. But we never found any American shad eggs. 

Those can be identified. We never found any. We did find 

a section of mature fish at Craney Island, in the mouth of 

Mattawoman Creek, in Occoquan Bay and in the mouth of Piseata--

no, Pomonkey Creek, are the areas we sampled. 

Did that conclude the studies you ran with regard to fish 

spawning at that time? 

Yes. 

Did you conduct any other investigations or studies at that 

time? 

Yes, we also undertook further evaluation of the ability 

of bottom organisms to replace themselves after removal. 

This had beai started really --

Removal how? 

Through dredging or any other cause, or natural cause for 

thaft matter. This had already been undertaken or started j 

• ' i 
with the samples from Mattawoman Creek and the samples taken 

off of Greenway Flats. So to try to find an area as close i 

as possible to the situation occurring at Craney for which 

a known date of dredging was available, an exact date, the 

nearest site we could find was an area off of Mt. Vernon 

which had been dredged in 1957. If you could find out the 

exact age of the dredge holes at Greenway Flats this would 

be perfect because there you could say this hole was dredged 

last year, that hole was dredged two years ago, that was three 
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years. You would have a very nice sequence of reinvasion. j 

Of course, in Mt. Vernon we had to start with an in point j 

of 1957, and just estimate a little bit at Greenway Flats. j 

We thought the holes were about that age from what Potomac | 
i 

Sand and Gravel people told us about the way they move around. 

Then we knew also the exact age of the holes in Mattawoman 

Creek. So we went up to do some of this benthically colonization 

work off of Mt. Vernon. We took samples in the old dredging 

hole and on either side of the river adjacent to the old 

dredging hole. That would be the Mt. Vernon side to the west 

and the -- there's an amusement park to the east. Marshall 

Hall amusement park to the east, and the old dredging hole is 

located approximately along a straight line drawn betwwen those 

two points, On the Mt. Vernon side of the existing channel. 

We found that the holes had been filled up approximately, 

they were only thirty feet deep instead of the original forty 

plus feet that they were dredged to. We found a great 

variation. In three of the samples from the old dredging hole 

we had a tremendous number of sludge worms and in the other 

three we found almost nothing. j 

I 
What is the significance of sludge worms? What are sludge j 

i 

worms ? .! 
i 

a j 
Sludge worms are/specific group, a species of oligochaete worm4. 

\ 
i| 

These are worms which live on the bottom of rivers. Sludge j 
1: 

worms are commonly associated with sewerage pollution, untreated 

i 
! 
i 
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sewerage pollution. 

Do you have any idea what the source of that would have 

been in that area? 

I would guess it would be the plant at the Piscataway Creek 

among others. 

Sewerage treatment plant you mean? 

Yes, that's the closest one upstream. The species composition 

there, species composition being numbers of species of 

different groups of organisms. We will have the dipterans, 

which are the insect larvae, the worms which are worms. 

Species composition was pretty terrible. There was almost 

exclusively sludge worms with a few dipterans in some cases. 

So the area is loaded with sludge worms. We found that 

taking an average, the three samples --

MR. DOYLE: Excuse me, Mr. Gross. If the court 

please, I hate to interrupt this witness and 

I knew I would ultimately have to make this 

objection. I find I must make it now. I 

have noted and it has been called to my 

attention that the Attorney General is 

consulting with Mr. Capper, sitting behind 

him in the row there, and I am further in­

formed that Mr. Capper is the hearing officer 

who conducted the hearings which are still 

sub curia under the Wetlands Act hearings. 
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Now it seems to me patently improper for 

Mr. Capper to take any participation in this 

case, the same way it would be for a judge 

who is holding the matter sub curia to involve 

himself in the trial of a case before another| 

judge. I think Mr. Capper ought to be excused 

and not to be permitted to take any part in ! 

this proceeding. 

MR. RICH: Your Honor, Mr. Doyle voices some amazement. 

MR. DOYLE: Outrage, not amazement. Outrage. 

MR. RICH: Outrage. We informed Mr. Doyle some time 

ago that we planned to call Mr. Capper with 

respect to the general observations on Wetlands. 

Not as to his decision in this case, but he is 

an expert in wetlands in this country. He 

has a great deal of experience in it and I 

have spoken to Mr. Capper about purely 

technical aspects about a case involving no 

decision on his part. Mr. Doyle, for your 

information, stated that he would object to 

Mr. Capper's appearance at the time we put 

him on the stand. 

MR. DOYLE: Well because I didn't expect you to use j 
I 

him any other way. I am going to object to 

him any way he comes and if heks going to 

be assisting counsel in the case that there's 
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equal objection there as far as I am con­

cerned. 

COURT: Well I don't think he should take part in 

the questioning of this witness. I don't 

know why he is here or what's going on, but -•-

MR. RICH: Well You r Honor --

COURT: You can call him as a witness when you 

need him and we can decide that at that point! 

MR. RICH: Are you saying I can't ask Mr. Capper ! 

a biological question. For instance, the 

last question that I asked him was, just to 

put this before the court and on the record, 

what source of -- what fish feeds on sludge 

worms. Now I --Mr. Doyle has his experts 

at his hand and I have seen him refer to Mr. 

Slease who testified at the Wetlands hearing 

in this case, and I have seen him consult 

with Mr. Slease time and again during this 

trial, and I think it is somewhat unfair on 

his part to contend that I can't talk to 

Mr. Capper. 

MR. DOYLE: I certainly don't want to be unfair, 

if the court please. Mr. Rich has admised 

me, and given me a list of about 8 different 

experts that he is going to rely on, and all 
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I am asking him to do is to replace Mr. 

Capper with those eight experts and he can 

confer with them all day long, but I don't 

think a judge who is holding a matter sub 

curia ought to be one of the consultants in 

this case as an opponent to the people who 

are here under trial tryig to get this Act 

thrown out. 

COURT: Is this the case -~ he is holding their 

case sub curia? 

MR. RICH: Their case is being held sub curia. 

We have advised Mr. Capper that we would not 

call him to offer any opinion that he might 

voice with respect to the Wetlands case. He 

would be called only as an expert witness 

on the value of wetlands within the State of 

Maryland, Your Honor. 

MR. DOYLE: If the court please, if it will helj 

any, I am perfectly willing to concede that 

Mr. Capper will testify that wetlands are 

extremely valuable. With that I would like 

to see him dismissed from this case so we can 

try it as an adversary proceeding. 

MR. RICH: Well I think we are trying it as an 

adversary proceeding. I think Mr. Doyle has 
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raised a purely red herring in this case, 

Your Honor. 

MR. DOYLE: Sludge worm may be more appropriate, 

Your Honor. (Laughter) 

COURT: Well suppose we take a five minute recess. 

We have been going two hours and then I will 

rule on it. 

(COURT RECONVENES AFTER RECESS) 

COURT: Mr.Rich. 

MR. RICH: Your Honor, we wish to inform you that 

we will withdraw Mr. Capper, who is a Deputy 

Director of Chesapeake Bay Affairs, as a 

witness in this case, and we wish to also 

point out that we have asked Mr. Capper to 

sit in the back in the audience of this 

courtroom and we will not communicate with 

him during the trial of this matter. 

COURT: I think that's a wise decision. You may 

proceed. 

MR. DOYLE: Thank you, Your Honor. 

Mr. Gross, at the beginning of the adjournment or the recess 

you were discussing findings relating to waste sewage in the 

area of Mt. Vernon. Could you pick up your testimony from 

that point and include whatever stidies and tests you made 

in this later study regarding the recolonization of the 
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benthic organisms? 

O.K. Other than the presence of sludge worms, we are not ; 
i 

trying to prove that there is sewerage waste going into the 

water. We didn't do any testing to that. We did find that 

when you average all the undredged versus dredged areas tha t j 
! 

this average showed that there was only a 20% loss, or there I 

was a number of the -- it did not quite come up to its full j 
j 
i 

potential of the undisturbed areas. 207o down, but that you j 
a j 

wind up with some problems because you take/dirt sample here j 
i 

and you take one five feet away from it and you get a different 

number. There's a natural variability of the bottom substrate! 

there. So you can just take for face value that since 1957 ! 

that it recovered to within 20% of its previous, or we would 

guess to be its previous composition. 

And did that conclude your studies and tests in the second 

study? 

Yes. 

Nowwas that data that you collected, the test data referred 
I 

back to the team headed by Dr. Lauer? i 
! 

Yes. 1 

And it was collated? 

Yes. 

And from that test data of the early studies and from this 

second one that you just concluded testifying about it it was 

on that test data that Dr. Lauer reached his expert opinion, 

i 

! 

! 

143 1 
1 



is that so? 

That's right. 

MR. DOYLE: Alright, witness with you, Mr. Rich. 

(MR. RICH, cross examination) 

There were two testing periods, is that --

That's right. 

Let's see if we can break this down a little bit more 

narrow. How many days of testing was involved in the first 

period, and if you have the dates I would appsciate them? 

I have to go look through my records and see where people 

were on specific days. I would be willing to estimate that 

the whole program involved perhaps a hundred and twenty five 

to a hundred and fifty man days. 

COURT: Do you mean for both periods? 

Yeah, for both periods. 

The first period as I understand it was between January and 

April of 1971, is that correct? 

Right. 

Now during that period of time between January and April, how 

many days did you spend down in the testing area? 

Probably a total of ten or fifteen. 

And how many days did you take benthic tests? How many days 

did you spend on taking samples from the bottom in the Craney 

Island? 

Well that varied. We went out one day and ran one transect 
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and went back, counted what we had, which involves more time 

than the taking of the samples by far. Then went back and 

on another day took another transect. It was usually about 

one or two transects per day. 

For the ten or fifteen days? 

Yeah, I guess so. I really don't want to say it because I 

don't have my work schedules with me. 

This study wasn't really taken under the best of circumstances, 

was it? 
under 

As long as you can get ma. the water you can take the samples. 

Well wouldn't you rather have taken this study in May? 

Personally, yes. It's a lot warmer. 

And there are more living organisms on the bottom in May, 

I am talking about vegetation? 

Yes. We were out there again in May and I can say that thee 

is no emergent vegetation except in a very shallow, very 

narrow band around the edge of the marsh. 

During the winter? 

During May. You asked me about May. 

Oh, in May? 

I am talking about May. 

Well how about in January and April? 

During January --

You said that you spent approximately ten to fifteen days I; 

between January and April. Is there vegetative cover around 
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the marsh areas during that time? 

On the marsh. 

On the marsh. 

It's not growing. Well starting about April, depending upon 

local temperatures and weather conditions, you expect it to 

start growing about that/time. 

AndAid you make a notation during your studies of the growth, 

the type of growth in these swamp areas? 

Yes. 

And when did you first make a notation? 

You mean when new cattails began to emerge? 

Yes. 

Actually I didn't note when new cattails were emerging 

because the old ones from the previous year are still standing 

and they are going to emerge anyway and there's not much that 

can be done about keeping cattails down. Is there another 

species that you are interested in? i 

Well in your direct testimony you said that there is no 

fish spawning in the middle of the winter? 

Right. 

That vegetative cover is not what/it would be in later months? i 
! 
i 

Some of the vegetative cover is there during the winter. 

Cattails are still recognizable as cattails. The woody 

species are still recognizable for their individual species. 

Any botanist can tell you that you can go by blood scales and 
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scars on a tree and tell what that tree is evenwithout leaves , 

on it. So I can tell what's there in the winter time. There ;: 

are some herbaceous species however which are not present in 

the winter time. 

And you noted these when you visited the place then? 
i 

I noted their absence during the winter time. 

And did you note the presence when you later returned? f 
r 
l; 

No. | 

No, you did not? j 

Well, yes. I noticed some arrow arum growing in the shallow 
t 

narrow band around the edge of the marsh maybe -- restricted i 

within maybe three feet. And there was very scattered --

we are talking about Craney Island still, right? 
\ 

I am talking about the entire area. | 

Oh, O.K. the entire area. You last mentioned Craney Island 

which I thought you were referring to. So now your question 

is did I see emergent vegetation in the entire area? 

Yes. 

Yes, I saw some, another band, greater but notzmuch greater 

as far as Craney Island, was along the cattail growths in 

Mattawoman Creek. 

Now you made some mention of the dredged areas the fact tba t 

you did take samples in the dredged areas and these samples 

indicated with respect -- with particularity I direct your 

attention to Mattawoman Creek. You say that in that area 

| 
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that had been dredged out you got a very good response, that 

there were a substantial number of bottom organisms there, 

more so than in some other adjacent areas? 

From the previously dredged holes? 

Yes. 

Yes, the previously dredged holes showed a greater abundance 

of organisms than undredged areas. 

What year had that hole been dredged? 

1965, I believe. 

And between the years '65 and 1971 is it possible that 

erosion takes place and the hole fills up by the process of 

ermsion? 

Yes, possibly. 

Well if the process of erosion takes place isn't it true then 

that some of these benthic organisms from surrounding --

surrounding the hole might fall into the hole? 

That's what benthic recolonization involves. 

Alright, so these organisms --

Because they are not going to raise de novo. It's not going 

to be another creation. You always have to have a seed 

source unless you — 

Then the answer is that these through the process of erosion 
that 

come into the deep hole and that/over the years will fill up 

to a point where it will become level with what is around it? 

You are now asking about the erosion or about the reinvasion? 
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W°ll does the reinvasion take place in accordance with the 
of 

p rocess sricfeh e ros ion? 

I think they both go on simultaneously. Now a new organism 

can come in to a denuded area. Take your garden --

No, I don't want to take my garden. I want to direct your 

specific attention to Mattawoman Creek. The question I asked 

you is by the process of erosion do benthic organisms from 

the surrounding area come into that deep hole? 

I wouldn't call it erosion. I would call it migration. A 

lot of these organisms --

So your answer is no, is that right? 

It's a definition question. Not strictly by erosion they 

don't come in, no. 

But migration? 

Migration. 

Comes into these deeper holes? 

Yes. 
if 

And/there were no benthic populations adjacent to the deep 

holes then I guess we wouldn't get this migration that you 

speak of? 

Well then you wouldn't have been removing any thing becaase 

there would have been nothing in those holes that were dug 

out. 

Well my question is, if you will respond to my question, I 

would appreciate it. If there are no benthic organisms 
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adjacent to the deep hole areas through your process of 

migration the benthic organisms are not going to invade the 

deep hole areas? 

One problem --

Is that a true statement or not? 

Noj that's not a true statement because even if there's nothing 

immediately adjacent these insect larvae eggs are laid by 

insect larvae, insect larvae fly. They can fly great 

distances. They lay their eggs indiscriminately over the 

surface of the water which then sink and find a suitable 

place to grow. j 

T 
hen for some extent it would come from both processes, isn't 

I 
i 

that correct? j 

Yeah, it comes from what is called drift, organism drift. i 

Some of these things float, sort of rumble along the bottom, j 

Drift into a deeper hole? 

Yeah, drift --

Or migrate? 

Yes, these things migrate. They are moving around --

So if it's not there in the first place it's not going to 

get there, is that what you are saying? 

Yes, if there's no seed source, no other place that any 

source of seed for this new hole you won't have --

Right, if Mattawoman Creek was sterile we wouldn't have any-
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thing coming into those holes, right? 

Um hum, aside from the insects that would fly over from the 

next valley. 

That's a very small type of percentage, wouldn't you say? 

No, dipterans make a very large part of the insects growing --

So what you are saying then is the Mattawoman is very rich 

in this type of growth? 

Not very rich, no. 

Would you say it's rich? 

I would say it's average. 

Just average? 

There are so many factors. Each creek is a different 

entity in themselves. 

Let's move on. I understand that. You are an ecologist. 

I guess you havea biological background? 

Yes, that's required. 
Did 
/You have an oceanographer or a physicist or someone there 

to help you with the dye studies? Yoi didn't supervise the 

dye studies? 

We have a chemist who was one of - - the leader of the dye 

studies. 

Now if you will refer directly to the dye studies in the 

Mattawoman Creek area. What is the total amount of fiye that 

was placed into the stream the first time? 

I think it was a couple of gallons. I can look it up to make 
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sure. 

I think you are right. 2 gallons, and then what is the 

traceable part of dye? For instance, is it one part per 

billion that you can trace, or is it one part per million? 

What can you actually trace? 

For the rhodamine B and our fluorometer I think it goes down 

to about a part per billion. 

One part per billion? 

Yes, I wouldn't swear to that. 
have 

And/you estimated the volume necessary -- the volume of water 
one 

necessary to get that two gallons of dye down to/part per 

billion? 

I am not a chemist and I can't go into the descriptionof 

the makeup of this dye, but let me tell you that it turned the 

whole creek red. 

The wjole creek? 

Well, it made a large red splotch in the river. 

I thought that you ecu Id only trace it 2/3 of a mile? 

That's as far as it traveled. 

Well it traveled 2/3 of a mile? 

Yes. 

That's not the whole creek? 

Right. 

You mean you put that dye into the water and you traced it --

did you trace it in both directions? 
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Yes, we did. 

And how far down towards the Potomac River did it travel? 

It didn't travel very far at all. A hundred yards maybe. 

Let me go on. You put that dye in and you traced it and 

then you said you put another volume of dye in? 

The final shot. 

How much was that? 

That was about a gallon. 

The question I repeat is, do you know the volume of water 

necessary to take that dye down to one part per billion, 

which is your detectable --
have 

If We just/one gallon of water -- or one gallon of dye it would 

take a billion gallons --

Wasn't this a 50% solution? 

In acetic acid. Well we're detecting the whole thing. 

Like I say, I am not a chemist and I would rather not go 

into that --

Well that's alright. 
is 

— except that the dye is picked up, anithis/a standard 

technique used for tracing currents. 

This dye, what is the specific gravity of the dye? 

I don't know. 

I s i t the same as sediment coming from a dredge? 

I wouldn't know. I doubt i t . 

The dye will show the direction, is that correct? 
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Correct. 

It is not going to show the time that it would take for 

solids to settle out, will it? 

No, the dye will actually stay in the solution longer than 

the solids. The solids will settle out considerably before 

the dye will become dispersed, which would indicate that 

the dredged material would not go as far upstream as the dye 

did. 

And you say thisis all settleable solids? 

I don't — 

You said the clear clay fines. 

I don't know about the exact composition of them --

Well say the majority. It wouldn't turn the whole creek red, 

would it, or brown from sediment? 

Not the whole as far as Mattawoman. 

MR. RICH: Thank you. 

COURT: Any redirect? 

MR. DOYLE: No, sir. 

COURT: Step down. 

MR. DOYLE: Dr. Lauer. 

MR. RICH: Your Honor, I don't mean to butt in or 

anything, but I believe Dr. Lauer is going 

to Tbe on the stand a very lengthy period of 

time. I am afraid that we may not get into 

his cross examination today, and therefore 
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it's going to be somewhat -- Mr. Doyle will 

not be able to speak to him or talk with 

him once we get into Dr. Lauer. I was 

wondering if there is another witness or 

maybe the court would want to recess at this 

point. 

MR. DOYLE: If the court please, I -- of the two 

choices I would prefer if the court could 

do it to recess. I have no other witness 

other than one who won't be here until 
on 

tomorraw morning. He is an expert/noise 

levels and I haven't had an opportunity to 

see him or talk to him as yet, and I know 

he is not here now. My expectation is 

except for perhaps some rebuttal testimony 

that Dr. Lauer and this gentleman would be 

my case at this point. I don't eye n know 

frankly, thinking of it right now, that I 

have even exhibits that we might discuss or 

to introduce. So I am perfectly willing --

COURT: How long will intake you on direct, do you 

have any idea? 

MR. DOYLE: I think that may take some considerable 

time. First off in order to make certain 

that I have no problem with qualifications, 
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Dr. Lauer's qualifications are extensive 

and I intend to have him review them to that 

extent. 
will stipulate 

MR. RICH: Of course the State/that Dr. Lauer is --

MR. DOYLE: Well I still would like,because of the 

unusual nature of this case, to hawe those 

Tfualifications in the record, and then, of 

course, he is going to tie together the 

previous testimony of the tests and studies 

and reach a conclusion, and I expect that's 

going to take some restatement of that testimony 

in order to reach the conclusions, so I 

suspect that direct examination, unless Dr. 

Lauer fools me and I fool myself, it may be 
I 

somewhat lengthy, certainly an hour or more, i 

MR, RICH: Your Honor, we are willing to go ahead 

now. I just wanted to make that clear. 

COURT: Well no, I am willing to go on to five, 

five o'clock. It's almost four now, quarter J 

of, and I mean, we couldn't finish both 

direct and cross apparently, fromwhatyou 

say, in that length of time. How much time 

will you need tomorrow? I don't mean the I 

number of witnesses, but approximately. Can 

you finish your case tomorrow? 
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MR. RICH: Possibly. 

COURT: But not probable. 

MR. RICH: Well I want to go to Nag's Head on 

Friday, Your Honor. We will do everything 

possible to conclude it tomorrow. 

DR. IAUER: May I make a comment? 

COURT: Yes. 

DR. IAUER: I know it is speculative as to how 

long this is going to take. However, I am 

here and prepared and I have a busy schedule 

too. I am under the direction of a judge 

to show up on another case Friday myself 

and I would prefer in deference to my 

schedule and my other responsibilities to 

move on with it as far as we can go because 

I am going to be unavailable on Friday. 

MR. DOYLE: I am completely — whatever the court's 

convenience. 

COURT: Well what*s your objection if we finish 

direct and have the cross --

MR. RICH: I have no objection. I jtst wanted to 

offer the courtesy to Mr. Doyle. 

MR. DOYLE: It won't be any hardship on Dr. Lauer 
talk 

or myself if we can't/tonight. I imagine 

he has heard enough of me and I have probably 

I 
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heard enough of him. 

COURT: Well suppose we proceed with the direct 

and seewhat time it is. 

<J- k U -J - *.U JL. -A. JU *X» .jr. «JU «.'- =-U 
/ \ #\ *v /v rf\ rf\ / \ / * /V « ** / * 

GERALD J. LAUER, a witness of lawful age, being 

first dtaly sworn, deposes and says: 

CLERK: Will you please state your full name and address? 

My name is Gerald Joseph Lauer. I live at 25 Mine Road, 

Monroe, New York. 

(MR. DOYLE, direct examination) 

What is your occupation, Doctor? 

I am an aquatic ecologist. Position wise I am a research 

professor and assistant director of the Laboratory for 

Environment Studies at New York University. 

And what in brief does that discipline entail? 

The discipline of ecology? 

Yes, sir. 

The most broad definition of it really is that it is a study 

of relationship of organisms to their environment. 

And would you trace your educational background or study 

in this discipline? 

Yes. I received a bachelor's degree of science, Quincy 

College, Illinois, in 1956. A master's degree from the 

University of Washington in biology in 1959. A PhD from 

the same institution in 1962, went over into the year 1963, 
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also in biology. 

And subsequent to that time would^ou trace what employments 

or what activities you have engaged in in the practice of 

biology? 

Yes. From 1959, and even previous to that. During my 

undergraduate days in Illinois I worked for parts of two 

years as a biologist assistant with the Illinois Water 

Pollution Control Board, part of the Illinois State Department 

of Health. Through my graduate work I worked as a reaearch 

assistant and teaching assistant for Dr. W. P. Edmondson 

at the University of Washington. Subsequent to getting a 

master's degree I went to work for the U. S. Public Health 

Service, Division of Water Supply and Pollution Control. 

That's now changed names several times. I think right now 

it's the Federal Water Qaulity Office. I was a commissioned 

officer in the Public Health Service from 1959 until 1965. 

I resigned from the division of Water Supply and Pollution i 

Control at the rank of Lieutenant Commander and I still hold 

a commission as Lieutenant in the Public Health Service. 

During that time, I started out as a staff biologist. Moved 

through several progressions of responsibility to the peint 

where I was principal biologist of a program to study the 

effects of pesticides on aquatic life. Subsequently to that, 

bdbre leaving, I was made chief of the training brach of the 

southeast region, Atlanta Florida region. I then went to the j 

159 



Ohio State University where I was associate professor in 

the zoology department, and leader of the Ohio Cooperative 

Fishery Unit. The Cooperative Fishery Unit program includes 

a combined joint program of the U. S. Bureauxof Sport 

Fisheries and Wild Life, Ohio State University, and the 

State Conservation Department. Subsequent to that I worked for 
i 

three years with the Academy of Natural Sciences in Philadelphia, 

Pennsylvania, as an associate curator, and my responsibility j 

there was to coordinate the department of limnology's j 
I 

consulting program, which had to do mainly with studies of 
I 

the effects of various kinds of industrial, municipal park 
I 

development and/>ther types of developments on aquatic life. 

For the past two plus years I have been at the New York 

University with the responsibilities which I have just des­

cribed. 

Do you belong to any professional societies? 

Yes, I belong to the American Fisheries Society, the American 

Society of Limnology and Oceanography, the American Littoral 

Society, The Water Pollution Control Federation of Pennsylvania, 

Midwest Menthalogical Society, AAAS, and the Hudson River 

Environmental Society, of which I am president. 

And have you achieved any honors or other special scientific 

recognition in your discipline? 

Well in the way of honors, scientific honors, I am a member 

of Sigma Psi Honorary Fraternity. I went through part of my 
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schooling on academic scholarships which I consider an 

honor, and also part on an athletic scholarship which I also 

considered an honor,as it might be judged from my size, I 

played basketball. I think in terms of professional honors 

that pretty well covers it. 

Have you published any thesis or publications? 

Yes, I have published contents, partial contents of my thesis 

and I have a number of other publications ranging all the 

way from the physiological effects of environmental stresses 

on organisms through organism effects through population level 

effects and community effects with stresses on aquatic 

organisms. 

Now the prior witness testified concerning a study of certain 

areas of the Potomac River and also certain areas of the 

Mattawoman Creek done, undertaken by an organization called 

WAPORA, Inc. Are you familiar with WAPORA, Inc.? 

Yes, I am. 

What is it? 

Well it's a firm which was set up to study the effects of 

different stresses and pollutional inputs on aquatic ecology. 

Have you ever undertaken any duties or responsibilities in 

connection with these studies conducted by WAPORA, Inc.? 

Yes, I have. I was retained as a consultant. I am allowed 

to do this through my university employment up to 20% of my 

time. I was retained as a consultant to give technical advise 
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and to help establish and design sampling programs, to review 

the results and in other wise have a technical imput into 

the conduct of their investigations. 

Did you take any specific part in the studies with reference 

to the Potomac River and Mattawoman Creek? 

Yes, I did. 

Would you describe what part you played in those studies? 

At the initiation of the program when I was advised that there 

was a desire to have the program undertaken I consulted tteith 

the WAPORA staff. This has all been a team approach through­

out. We exchanged ideas and reviewed ideas as to what the 

most pertinent subject areas would be for investigation. We 

designed a sampling program on that basis. It has been 

carried through. I have had input into the conduct of that 

investigation. I reviewed the results and edited the reports. 

In lay terms would it be fair for me to call you the head 

of the team that conducted that investigation? 

I would say the technical head, yes. 

Did you have -- did you consult in connection with the field 

tests and studies that Mr. Gross testified about before? 

Yes, I did. 

By the way, you did hear his testimony, did you not? 

Yes, I did. 

Now Doctor, referring first to the early study of Mattawoman 

Creek, and you can refer to your notes there, what -- first 
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did you ever make a visual inspection of that scene your self? 

Yes , I did. 

On how many occasions? 

On one occasion. 

And was that during the time that Mr. Gross was overseeing 

the field tests? 

That's correct. 

Now without unduly prolonging your testimony, Mr. Gross 

testified that he did certain general ecology observations. 

Are you familiarwith the results of those tests that he 

conducted? 

Yes, I am. 

He also testified that he did certain benthic population 

tests. Are you familiar with the results of those? 

Yes, I am. 

He testified that he did certain tests in connection with 

the presence o r absence of toxic metals in the bottom 

sediments, are you familiar with those tests? 

Yes, I am. 

He testified to certain tests and studies concerning fish 

life in that area. Are you familiar with those? 

Yes, sir, I am. 

And the same question with regard to the wildlife in that 

are, are you familiar with those? 

Yes, sir. 
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Now are you familiar with the dredging operations presently 

conducted at Greenway Flats by Potomac Sand and Gravel Company? 

In a general way. 

Alright, and are you generally familiar with the proposed 

dredg.ng operations that they wish to conduct at Mattawoman 

Creek? 

Yes, I am. 

Alright, sir, now based on your background and experience 

and based further on the data concerning Mattawoman Creek 

collected at your direction andunder your supervision, and 
do 

based further on the studies made of that data/you have an 

opinion concerning what, if any, ecological affect the 

dredging operation for sand and gravel will have on Mattawoman 

Creek? 

Yes, I do. 
you 

Please state that opinion, and first I would like/to give 

any short range and secondly any long range ecological affect J 

such an operation might have on Mattawoman Creek. 

O.K. First of all in terms of the short range effects some 

of the most immediate things one thinks about that went into 

the design of the sampling program, is that in, of course, in 

the process of dredging the materials up from the bottom of 

the stream there is going to be a direct removal of benthic 

organisms, and this was one of the reasons for studing the 

benthic organisms in both the Mattawoman Creek instance and 
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the others. A secondary affect on the benthic organisms 

could be that the redistribution itself by the dredging 

operation,in settling down over thebottom in adjacent areas 

could one way or the other affect the population abundance 

or composition of the benthic organisms living on the bottom. 

So this is as far as benthic organisms are concerned. As to 

what affect these would have in the Mattawoman Creek instance 

some of the factual things have already been testified, but 

the indications are that, of course, there would be a direct 

removal of benthic organisms at the time and place of the 

dredging. There, of course, is no dredging operation to 

study in Mattawoman Creek at present other than the past hie 
more 

which has been mentioned. That's getting/into the long 

range affects rather than the short term. In an effort to 

try to look at the short term affects of a dredging operation 

as was reported by Mr. Gross, we did do some sampling in the 

vicinity of the operation at Greenway Flats and those studies 

indicated that there was in general not any significant 

difference in the benthic organism population either as to 

composition or abundance, In areas around the actual dredging 

operation compared to other parts of the river that have been 

studied. He has already testified to the €act that albeit 

the distribution of these organisms are extremely clumped and 

non random. The indications from sampling the holes from 

past dredging operations do indicate that varying levels of 
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rehabilitation will take place. In the Mattawoman case the 

indications are that the organisms are there in more 

abundance than they were previously, judging by the numbers 

and composition of organisms in the surrounding undredged 

portion of the creek. In the case of the Greenway Flats 

area and the other area studied there is some indication, 

based on the samples, that fewer numbers of organisms were 

found in the old dredge holes than were found in the surround­

ing area. Although the species composition appeared to be 

unchanged of those organisxns that exist in the holes compared 

to surrounding areas. Insofar as other short terms affects 

that might take place, obviously if the dredging in Mattawoman 

Creek instance is going tqba --is going to involve a marsh 

type habitat there is both a short term and a long term 

affect of this. There is an instantaneous removal of this 

type of habitat by the dredging operation. So this is both 

a short term and a long term affect. In geological time the 

affect might appear to be a blip on the screen, but in terms 

of human life expectancy I thihk we would have to consider 

that that's an irrecoverable affect, the process of removing 

march habitat, and of course to the extent that this marsh 

plays variable roles for other/organisms that affect would 

also prevail. As far as the direct affect on fisheries are 

concerned, again there is no way of studying the affect, the 

immediate affect on either the adult fish or the juvenile 
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stages of fishes in the Mattawoman Creek instance because 

there is no dredging going on there. The indications are, 

well you can make extrapolations and we have done so, based 

upon the amount of water that would go through the dredge 

itself in a washing cycle as to, and this is based on data 

coming from other places, because we didn't have data specific 

to the site, aH to what the approxinate numbers of eggs or 

larvae would be that are --if these lived out in the open 

water what the numbers of these would be that wjuld be subject. 
the 

We suspect that they would all be killed4.n/process of going 

through the washing cycle, and we have made estimates on that, 

and the estimates in general, and this is based on concentrations 

of eggs that I have been observing in the Hudson River 

I 

estuary for say, striped bass and shad, which are similar 

species and in that case that's considered equally important, 
striped bass and shad, nursery area to the Potomac. The j 

i 

general estimate would be that considering the volumes of \ 
i 

water that go through the dredge and the length of the J 

spawning season and the fact that the dredge operates part 

time during the day, it doesn't go twenty four hours around I 

the clock, the gmeral estimates mild be that the immediate j 

short term affects of the washing cycle of the dredge, due j 

to passage of these organisms through the dredge, would be j 

equivalent to the passage of -- or to the reproductive po-

tential of approximately/one to two adult striped bass, say I 

j • 

j 
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averaging two pounds in size. The -- there is also a potential 

short term affect on these juvenile forms of fishes, again 

due to what might be called a silting out or salting out 

process. In the process of dredging the dredge is going to i 

resuspend sediment in the water of various size composition I 

depending where it is working at the moment, and this raaterial 

is going to settle back to the bottom and it's conceivable 

in the process of settling down it might have a salting out 

affect which conceivable could carry fish eggs down to the 

bottom where for these forms it could mean suffocation. 

There was no way within the scope of our studies to try to j 
I 
| 

go about determining precisely whether this does or does not 
I 

take place, and if it does take place in what degree this I 

would take place. Antdier obvious short term affect is going 

to be on the resuspension of the sediment into the water so 
it j 

that/is going to increase the turbidity of the water, either 

upstream or downstream of the dredge depending upon which I 

way the tide happens to be running at the time. At the time 

of the year we were there the turbidity of the river, as has 

already been testified to, was such that a secchi disc trans­

parency ranged from a couple of inches to about four inches, 

indicating that the river is already extremely turbid and 

muddy, and at the time that I was there the dredge was oper­

ating and I could distinguish visibly no difference in the 

turbidity of the water in the area downstream of the dredge 

I 
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from the rest of the river. It's so muddy you can't see 

through it. You can't see through it and adding more doesn't 

make that much difference visually, but there is no question 

that the operation of the dredge will suspend materials into 

the water column and depending upon their particle size they 

will have a given settling out rate. This is about the 

extent that I can go in that direction. I am not a soils 

chemist or hydrologist, but this is pretty generally accepted 

knowledge, I think, up to that point. I think that pretty 

well -- well then we got into the metals business because 

there is considerable concern about what potential there is 

for resuspending potential toxic metals, that are presently 

in the bottom muds that have been contributed to the system 

by a myriad of sources, both municipal and industrial, and 

the concern is that perhaps the suspending of these back 

into the water column with the sediments could redistribute 

these in such a way that they might become harmful to organismjs 

in the water which are not otherwise exposed to those con­

centrations. In general there is also, our data on metals 

indicate, Mr. Gross has already indicated that in Mattawoman 

Creek area the concentrations of metals in the water, in the 

bottom sediments are quite low indicating that there has not 

been any substantial pollution of that body of water by heavy 

metal and thatyfchese fall within the current recommended limits. 

In the case of the Btomac River itself, the main stem, the 
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concentrations of metals in the bottom sediments were con­

siderably higher than the Mattawoman Creek, and this includes 

an array of metals. He spoke mostly about mercury,that also 

includes other metals. Mercury is the one of most current 

concern. The indications of this work are that the metals 

concentration in the bottom sediments are much higher in the 

surface layers of the sediments than they are deeper. This 

was determined primarily by looking at the concentrations of 

metals in the dredged discharge compared to samples of bottom 

muds taken by ourselves with dredge equipment, little hand 

dredge equipmert and comparing the two. The net effect of 

the dredging down through the surface layer into the deeper 

layer would appear to be a resuspension of these metals into 

the water along with the sediments and as Mr. Gross indicated 

the metals appear to be substantially attached to the sediment 

They go back in -- back down with the sediments. They don't 

stay in the water. The net affect ofi the distribution of 

metals in the sediment itself is to redistribute fese con­

centrations throughout the depth of the redeposited material, 

so that wherein the area before dredging would have had a 

higher composition of metals at the very surface and less so 

in the deeper sediments, after the/dredging it would appear 

that the concentration of metals would be much more equally 

distributed through the full depth of the disturbed materials, 

whatever tlat turnedout to be after the dredging operation. 
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One implication of this is that once the metals are redeposit-
that 

ed back on the bottom most of the benthic organisms/live in 

or on the bottom or restricted to any order of, that bears 

with the compaction of the bottom, the hardness of the bottom, 

that they are restricted by and large into the upper three 

to six inches of sediment. Befow that the sediments are, go 

anaerobic, and these types of organisms for the most part do 

not exist. So that the net effect of the redistribution of 

metals will be that the organisms which reinvade the dredged 
less 

areas are going to be exposed to iigki concentrations of 

metals than they were previous to the dredging because the 

metals have now been diluted out so to speak during the 

dredge operation so that they are more equally distributed 

through the full depth of the bottom sediments. The indica­

tions from the literature would indicate that as far as is 

known there is very little evidence to indicate that the 

metals in combination with sediment 3bound on the sediment^ 

exert the same toxic affect as if they are in solution, so 

that the fact that the metals are resuspended in the sediment 

for some period of time, depending upon the particle sizes 

of the sediment, does not necessarily mean that they are 

going to be toxic to the organisms living in that water at 

the time. The indications are that the toxicity is primarily 

due to the metals in solution because this is most available 

to the organisms that live in the water column. I think that 
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pretty well goes through the shorter term effects. 

Alright, would you then address yourself to what, if any, 

long term affects you noted in Mattawoman Creek or you 

woiM postulate would occur in Mattawoman Creek? 

Well the longer term;affects would primarily have to do with 

the change in the habitat that would iresolve, to the extent 

that nacsh would be removed. This would be a long term 

affect, the actual removal of the habitat itself would be a 

long term affect, to the extent that this marsh contributes 

organic detritous,or serves as a habitat for migratory birds, 

or otherwise as a source of food of whatever kind for fishes, 

that means that this habitat is no longer going to be serving 

these functions. In its place, after the habitat has been 

removed, the area will then instead of being marsh habitat 

is going to be a deep water habitat. The depth is going to 

depend upon,as has been testified to here, the depth of the 

deposits and depth of the dredging operation. So what in 

affect will have happened is that the particular habitat where 

it is not open water now, where it is now marshland will be 

converted from marshland to open water habitat, and I would 

consider this a long term affect. 

That would be limited to the dredge area itself? 

That's correct. 

O.K. Proceed. 

So that, well -- so then that habitat is going to hve been 
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converted from a marsh type habitat to a deeper water habitat 
ic 

which will have its own characterise assemblage of organism 

and will play its own particular kind of role that is 

characteristic of those kinds of habitats. So its going to 

mean substituting one array of habitat type and biological 

functioning within that habitat for another in the situation 

of, in fact all three sites. Not just Mattawoman. 

When you made your visual inspection of the Mattawoman tract 

were you -- were the propsed dredging areas pointed out to 

you? 

Yes, they were. 

Then you describe those presently as marsh area, is that 

correct? 

Well part of it's marsh area. I think, as I recall, Mr. 

Parker indicated that approximately 70% was water, and I 

gathered from that 30% is land, whether marsh or the Hgher 

land. 

Did your visual inspection at that time disclose any other 

extensive marsh area other than the areas to be dredged? 

Well there is considerable marsh area along the length of 

Mattawoman Creek and I did see sections of this marsh. 

Alright, were there any other long range effects that you 
to 

wish to allude/if the proposed dredging is permitted? 

I think not. I think within the context of what I have said 

and I spoke more in generalities than specifics, but the long 
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range affects to which I have alluded in terms of affects on, 

changing the habitat and things like this, fish food and 

spawning and productivity of the area, had been generally-

covered by what I have said. 

Let me ask you one other question in connection with 

Mattawoman. Based on both your short range and the long 

range ecological affects could you state an opinion as to 

whether or not a dredging operation conducted in a three 
area 

hundred acre/have any lasting adverse affect on the ecological 

balance in Mattawoman Creek? 

Well certainly as I have indicated to the extent primarily 

that is marsh is converted to open water habitat. This is 

going to be a long term affect, in the habitat. As far as 

its'overall net effect onthe balance of the ecology of 

Mattawoman Creek is concerned I think it would take a lot 

more specific studies than we have done to try to be precise 

about that, but/obviously if this is a part of a total which 

includes a lot of other marsh habitat its affeci/is going to 

be in proportion to the remaining amount of marsh habitat that 

is there after the dredging takes place. 

Alright, sir. Now would you please direct your attention 

to those studies originally conducted in the Craney Island 

area, and again you have indicated that you were present here 

when Mr. Gross testified , and I would ask you whether or not 

you concurred with the synopsis of the studies that he des-
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cribed in connection with the ecological observations con­

ducted there? 

I do. 

And with regard to the benthic organism tests that were 

made? 

I do. 

And do you subscribe to his testimony concerning the tests 

run with regard to toxic metal concentrations? 

I do. 

And with -- in connection with the turbidity tests? 

I do. 

And also his comments and description of the tests relating 

to the river flow pattern in the dye tracer tests? 

I do. 

And do you also subscribe to his analysis of the situation 

that existed in that area with regard to fish and wild fowl? 

I do. 

And also hs comments concerning the attempts at coagulation? 

Yes. 

Alright,sir, now were you also familiar with the proposed 

dredging operation that Potomac Sand and Gravel would hope 

to conduct in the Craney Island area? 

Yes, I am. 

Alright, now based on your background and experience and 

based further on the data concerning the Craney Island area 
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collected at your direction and under your supervision, and \ 

based further on the studies made of that data, do you have 

an opinion concerning what, if any, ecological effect ifcjs a 

dredging operation for sand and gravel will have on the area 

at Craney Island? 

Yes. In general the remarks I just made with regard to 

Mattawoman Greek, especially as far as short term affects 
i 

are concerned are really the same. 

Well if you have no objection I would like yo u to reassert 

those, both short range and long range effects so that the 

record is clear with regard to both areas. 

O.K. With respect to the shortterm affects on the habitat : 

itself, there's quite a difference here irvfchat the habitat 

involved in the proposed dredging area in Craney Island 

vicinity is not a marsh habitat. It's a subsurface water 

habitat. Similar in all general ways to the other kinds 
along 

of shallow water habitat that exists up and down/the length 

of the Potomac River in that area that I have seen at least, 

and I had some general experience with other areas of the 

Potomac River from my past experience at the Academy. So in 
case 

this/it does not involve the change of a marsh habitat to a 

deep water habitat. It substantially involves changing of 

a shallow water habitat to a deeper water habitat. That means 

that the short term removal of marsh habitat and the roles 

that marsh habitats play in the Mattawoman Creek instance 
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would not be applicable here. In the instance of the Craney 

Island site,as Mr. Gross has testified to, we have observed 

spawning of various species of fish in the vicinity of the 

Craney Island proposed site of dredging. The studies were 

not conducted through the full term of the likely spawning 

season but it was conducted through part of it. Based upon 

those observations of spawning which appeared to be concen-
periphery 

trated primarily on -- in the/oost shallow waters in the axsa 

around Craney Island we have recommended that if dredging is 

to be permitted that the dredging not be done within this 

perimeter of the island until such time as the role of the 

spawning taking place there can be put into context with the 

role of the spawning of these species throughout the system 

to determine its value to the system, and further, this would 

be -S and further during the spawning season we recommended 

that the dredging operation if it is allowed be conducted 

in areas as far removed from this as is possible within the 

proposed dredging site. 

Let me interrupt you. In connection with your first caveat 

to the dredging, what would be entailed in getting that 

kind of data, in -- additional studies? 

To really get that kind of data, hard data from which pu 

can make this kind of conclusion, it would involve an,extremely 

substantial studies of the fish distribution, fish spawning, 

success of fish spawning, distribution of fish eggs and larvae| 
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after spawning. In short it would entail a comprehensive 

study of the total fisheries population biology for the 

entire river and it could even extend into the adjacent 

coastal waters since there are anadromous fish involved. 

Alright, let me ask you one other question about the fish 

spawning while we are on it, and then you can proceed with j 

i 
your short and long range -effects. When you mention adverse 

impact on fish spawning in a given area is that adverse 
ed 

impact restrict/to the dredged area itself such as the same --

as it would be of the marsh land? 

Well of course marsh land is a defined area of some dimensions! 

and they are relatively limited dimensions, the fish spawning, 

most of the fish of particular interest in the river to the 

best of my knowledge, spawning for most of these fish eHtends i 

over quite a number of river miles, both within the main \ 

stem of the river and within the tributaries. So that the 

interference of an operation such as this with spawning in \ 
i 

a specific area may have really no measurable affect on the < 

total fish population for the coming year due to all of the 

other reproductive potential that exists within the system̂ : 

and I think this is, the best indication of this is that there 
i 

are quite substantial tonnages of fish taken out of the 

river throughout the year by the fisheries industry itself, 

and the whole concept of fisheries management is based on the 

assumption that there is a surplus of fish which can be 
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harvested without endangering the — a sustainable yield 

for coming years, and itfgmy understanding, although this is 

old data and there may be much more recent data, that there 

have been estimates made that somewhere in the order of a 

million and half pounds of fish are removedAt that time. 

This was, I think, a 1963 estimate, by a combination of sport 

and commercial fisherman from the river directly or from 

adjacent coastal waters attributable to the nursery taking 

place in the river, and I think it's worth noting in this 

context, in the overall context of a resource use or resource 

management, that none of the States adjacent to the Potomac 

restrict the taking of poundage of fish during the spawning 

season, which implies that there is not a concern that the 

reproductive resource is limited to the extent that it is 

being endangered by the removal of the breeding population 

at that time. It is also a general biological concept that 

within limits,most of the time the limits of which are 

unmeasurable or have not been measured, there are all kinds 

of homeostatic, or self leveling responses to a system, in 
a predation other 

response to a&EKHstx on a fish population or any/kind of 

population such that — one example of this, for example is 

that if you remove one fish it tends to improve the environ­

ment for his brother fish because they then don't have to 

compete with him for food and living space, so that this is 

another aspect of fish management which is brought to bear, 
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that you can remove, these fish from the system, and in fact 

this is done purposely, especially in warm water fisheries 

management, to increase the size of the fish which fisherman 

prefer to get. They prefer to get the bigger ones, so that 

it is a common prafctiee in fisheries management to purposely 

kill off portions of fish populations, and in some cases 

they eradicate the entire population and start all over in 

a particular body of water for the purpose of fish managnment, 

with the concept being that by killing some you are going to ! 

improve the environment for others and thereby improve their 
i 

growth, their reproductive success and so forth. So it's a i 

very complicated picture and my answer obviously has been j 

complicated, but to the best --my best judgment would be 

that there is no a priori reason to state that interference 

with spawning in this relatively local area around Craney 

Island is going to have any measurable affect on the fisheries 

Alright, now you may continue with your analysis of both the 

short range and long range this dredging operation in the 

area of Craney Island might have. 

O.K. First, the more short range effects that I have dis­

cussed before in respect to Mattawoman apply here also, 

except in Mattawoman there was not the metal concentrations 

in the bottom sediment as there is in the river. In the 

river/Where the metal concentrations are higher in the bottom | 

sediments at the surface,in that instances where we would 
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get the affect of dilution of the concentrations of metals 

in the surface layer throughout the depth of the redeposited 

materials, and this is where in the concentrations of metals 

in the upper layers would presumably be reduced as far as 

exposure to the benthic organisms is concerned, and of course 

if the concentrations of metals are reduced as far as the 

benthic organisms are concerned this also would have the 

subsequent effect that these metals would not be available 

to accumulate in the benthic organisms from which they could 

then be transferred on into the fish populations by way of 

being consumed by the fish. So it would interfere with 

metals transport to the fish. Now in this instance, just as 

I don't think any great affect can be made in a detrimental 

way, due to the resuspension of these materials I also don't 

think any great pitch can be made from the beneficial side 

on this. The areas are so small that we are talking about 

relative to the whole river that changing the distribution of 

these metals in this localized area, I don't expect would 

have any more of a beneficial effect by way of keeping it 

from the organisms, I am talking about the metals from the 

organisms than it would have a harmful effect by the redis­

tributing them into the system for some temporary point of 

time during the process of dredging. So if I am going to 

make that HHK statement on the one hand about the benefits 

or about the detrimental effects I feel equally obliged to 
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make it about the beneficial, potential beneficial aspects. 

Are there any other short term or long term range effects 

of this operation, or proposed operation? 

Well aside from the short term effect that I mentioned before, 

about what we would expect to mortality of fish eggs and 

larvae through the actual operating dredge was really addresse 

as much to the river sites and to Mafctawoman Creek and so 

those would still hold. In general our calculations would 

indicate that if the concentrations of eggs and larvae are 

substantially the same in the Potomac as I have been finding 

them to be in the Hudson River, the amount of water passing 

through the dredge being what it is that the direct effect 

of the killing of eggs and larvae to the dredge would be 

the equivalent of the removal of about two female striped 

bass of approximately two pounds in weight, based upon their 

average rate of egg production. As far as other short or 

long term effects are concerned, another longer terms effect, 

as least as far as the spawning of fish in thatjparticular 

area is concerned, is that if the fish are spawning there 

primarily because it's a shallow wafer habitat, and/it's 

converted into a deep water habitat, obviously those fish 

that had spawned at that particular site now would no longer 

spawn at that particular site after it is deep, but it doesn't 

involve the conversion of marsh habitat to an open water 

habitat. In this regard I wasn't — I did make trips around 
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the operating dredge up at Greenway and looked at the area 

and I was a bit surprised to hear in the opening remarks of 

counsel that this area had already become -- had already 

been extinguished. I am not quoting him directly or accurately 

but he indicated that it had already been extinguished as 

far as converting marsh habitat to an open water habitat, and 

I think it has already been indicated that the depth of the 

water has always been three to ten or twelve feet deep in 

the area before dredging, and my impression of the area when 

I saw the area was not that it had ever been a marsh habitat. 

It's an open river habitat, and 1 think that impression 

ought to be corrected. If we are going to try to have to 

be precise in one camp we ought to be precise ir/the other 

also. I think that's the extent of — 

Did you comment, I may have missed it, you did, I think, 

comment on the short and long range effects on turbidity in 

that area? 

Yes. The turbidity as measured during the times of the 

studies, which was during the winter and spring of the year, 

were extremely high in the river naturally, as was reported, 

a transparency of two to four inches was observed in the 

river. This of course implies that there is either a vary 

substantial input of silt and sediment into the area from 

outside sources, or that there is a very substantial resus-

pension of bottom sediments into the water due to natural 
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causes associated with river flows and wind driven winds 

and so far forth, roiling of the water, to the extent that 

it was not visuably possible to see a plume coming out from 

the dredge at that time. So that we weren't there all through 

the year and this may not be completely the same case at all 

times of the year. To the extent that that exists it would 

not appear that the increase in turbidity since the --if 

the transparency of the water in that part of the rivei/at 

that time of the year at least, is in the order of four 

inches it can be said with fair certainty that the maximum 

depth of photo synthetic growth, that is the growth of 

aquatic, planktonic aquatic plants could not be any deeper 

than twelve inches on the outside, and so that the photo 

synthetic zone in the water at that time of the year is 

extremely shallow, so that the operation of the dredge con­

tributing to the system could have a very insignificant 

effect on photo synthesis, both because of the already ambient 

conditions of high turbidity, but again beeause of the 

relatively narrow area or zone of influence compared to the 

total surface area of the river. 

Mr. Gross indicated that he conducted some studies in the 

Mason's Neck Marsh because of some suggestion that the dredgin 

operation at Craney would have some adverse effect on that 

area. Do you have -- would there be in pour opinion any 

long or short range adverse effects on the Mason's Neck Mareh 
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if in fact dredging was permitted at Craney Island? 

It is very difficult for me to see how It could. As far as 

any direct effect is concerned. It has been alleged that 

there will be an effect, both because of noise — three 

possible reasons have been alleged. One is noise, another 

is that the resuspended sediment may migrate into the marsh 

and in one way or another change the elevation of the marsh, 

and a third has been that by digging the holes out there at 

the dredge site this may create a bottom gradient such that 

everything would start to cave in and the marsh might 

eventually cave into the hole. Based on my visit out there 

and looking at distances both of the maps and the personal 

visit, it appeared to me that there was going to be at the 

very least a half mile shelf of flat bottom area between the 

proposed dredging site and the marsh itself, the edge of 

the marsh itself. So -- and if the hole is going to be fifty 

feet deep it's inconceivable to me that the sides can cave 

to the extent that it is eventually going to cave all the way 

back to the marsh and start having the marsh cave into a fifty 

foot hole. The size of the hole couldn't be big enough to 

accept all of that. As far as the transport of sediment into 

the marsh is concerned, the dye studies that we did do were 

done under conditions in which the wind was blowing directly 

in toward the marsh and we saw no indication from that exper­

iment that a plume from the plant would migrate in/toward the 
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marsh in any substantial effect. There is no question probably 
that 
/if you considered many tidal excursions, and I wouldn't know 

what number that might be, that the clay size particles 

which go into suspension,which are going to stay in suspension 

longer, that some of these may eventually come into contact 

with the marsh area, jnst as all of the other clay particles 

that are suspended in the water due to natural causes reach 

the vicinity of the marsh fringe. Insofir as the noise is 

concerned I obviously have not been there at all times of 

the year to hear the present dredge and to see the response 

of birds and so forth, water fowl. I would only suggest here 

that in the previous hearing in April that was alluded to 

early several pieces of information were submitted by myself 

and others which would indicate the following. One was that 

a number of people got up and said that the noise from the 

present dredge was completely intolerable, but in another 

context the same people would say that they still have osprey 

and eagles and ducks and things come in and lighting in their 

back yard. This seemsAnconsistent to me. If it is intolerable 

then why are they still lighting in their backyards. Antother 

is, according to a newspaper article which I saw --

MR. RICH: Your Honor, I think this man is getting 

a little bit far afield from the question 

which was posed to him when he is relating 

to things in newspapers and giving replies. 
if there is a 

I think :iissfe*§a*& question, i fine, but let's 
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not bring up everything in the world --

MR. DOYLE: I'll just ask a question if it will 

help the situation. 

Doctor, could you testify as to any short range or long 

range effect that the proposed dredging operation might have 

on wild fowl in the area? 

Yes. To go a little further in relation to the effect of 

habitation and noise on water fowl, of course in this 

particular instance there is a subdivision which essentially 

is neighboring the marsh habitat in question, and this involves 
in 

the cars/ the streets, the people, the banging of garbage 

can lids and all the rest that goes along with the surburban 

development. I happen to live in a similar location and we 

have flights of ducks and geese coming into our little marsh 

pond behind our house constantly in this kind of situation. 

With respect to the concern of, and this includes regulatory 

agencies who have expressed concern along this line, who 
S 

are responsible for managing the marsh as a refuge, it's a 

curious thing to me that the concern that was expressed --

MR. RICH: Your Honor, this is not in response to j 

the question. If Mr. Doyle wants him to 

express an opinion, fine, but let him express 

an opinion. 

MR. DOYLE: If the court please, if I understand 

the thrust of the Doctor's testimony it is 
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that if there is any effect on wild fowl 

at all it would have to be as a result of 

the noise of the operation, and I think he 

was trying to address himself to what,if 

any,effect the noise of the dredging operation 

might have on water fowl. 

MR. RICH: That's fine. I just don't want news­

paper articles quoted and --

COURT: Well he hasn't quoted this time. That 

was before. 

Well in this respect I am really quoting from my recollection 

what an expert witness said at a nother hearing which was 

to the effect --

MR. RICH: Your Honor, Iwill have to object to 

that. 

COURT: Well I don't think you had befeter quote 

another expert witness over objection, just 

your own opinion. 

O.K. Well in any case I can't talk in a quantitative stand­

point on this. I don't think it is possible to quote from 

a quantitative standpoint on this, either from our own data 

or from others. I was trying to give as much general back­

ground as I have in^relative to this particular topic, and I 

guess could it be said, Iwill try to say that in this instance 

plans for the, as I understand it, plans for the development 
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of the refuge include building of scenic pathways and access 

points for people to come in and visit within the site itself 

and if human habitation and their activities are going to 

be that sensitive, have that kind of effect on, especially 

the eagles and osprey which have been made particular note 

of, it is a curious thing to me that the management of the 

area is going to be such that it is going to introduce that 

disturbance directly into the park and that people who are 

responsible for that management can get up on the one hand 

and say, "This proposed operation is going to have an ex­

tremely harmful effect," and at the same time they are 

introducing disturbances into that same varicinity purposely, 

and I'll stop at that. 

Alright, now I don't want to be redundant in my questioning, 

Doctor, but you may get away from me after this evening and 

I want to make sure I cover teverything. Have you testified 

fully in connection with the short range and long range im­

pact of a dredging operation on the bottom fauna in the area 

of Craney Island? 

Yes, as was indicated by Mr. Gross, we have taken bottom 

samples and transects radiating out from Craney Island. The 

abundances of these organisms on the bottom are extremely 

variable. They substantially consist of the sludge worms 

which were alluded to before and the aquatic larvae of 

dipterans. The abundances of these were such that we have 
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calculated that the standing crop of arganisms at that time 

of the year, if we used the maximum figures we observed, were 

in the neighborhood of about 19 pounds per acre. As far as 

an instantaneous loss of food,assuming.that these organisms, 

which is the worst possible case, that these organisms are 

going to be killed by the dredging operation or that they 

are going to be buried so they are not available to fish to 

each, this result -- this amounts to a removal of an instan­

taneous food source from the fish in the area of approximately 

19 pounds per acre. Based upon a general, and this again I 

think is a conservative estimate, that it would take ten 

pounds of food to produce one pound of fish, I think this 

immediate food removal would be the equivalent of what would 

pro -- if it were all eaten, what would produce two pounds 

of fish per acre from the surrounding areas. This would be 

a kind of instantaneous or short term effect that would 

exist. 

Long range, have you been able to reach any conclusions as 

to the effect? 

On the long range view it's mixed based upon the results that 

we obtained from dredge holes, from various sites, we have 

gotten information which indicates that the reinvasion of 

organisms ranges all the way from approximately twenty five 

percent in one case, all the way to two hundred percent in 

another. So to be specific as to what the exact reinvasion 

190 



rate is going to be in time and quantity is difficult. If 

you took a happy average it would come out to roughly a 

hundred percent, butl am not advocating that this be done, 

but the indications are, at least in general, that organisms 

do reinvade the holes, that the species composition is no 

different than what existed on the bottom, and I am talking 

about the river habitats here now in terms of Craney Island, 

than were there previously, and the total abundances which 

are going to be there are highly variable, and as I have just 

stated there could be anywhere from zero at the immediate time 

of dredging up to, in the case of Mattawoman instance^ two 

hundred percent of what was there in the surrounding areas 

in an undredged site. 

Alright, sir, now based on the short range effects and the 

long range effects that you have testified to, in your opinion 

would a dredging operation conducted in approximately a seven 

hundred acre area have any lasting adverse ecological effect 

on the ecological balance of the Potomac River? i 
! 

MR. RICH: Your Honor, I think that that question 

is extremely wide. The Potomac River runs 

up to West Virginia and it goes down into 

the Bay and we are talking about Charles 

County waters right now and we are talking i 

about specific areas. That question is --
COURT: I think it should be limited to a smaller 
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area that would pertain to this --

MR. DOYLE: Alright, sir. I will do that. I 

understood from the opening statements of 

counsel or from suggestions Iheard elsewhere 

that the effect of the dredging was gang to 

be a great impact on the river, but I will 

limit my question then. 

Will it have any lasting adverse effect on the ecological 

balance of the Potomac River as it relates to Charles County's 

boundaries? 

Well of course the narrower in you zero the more local are 

going to be the effects and the more dramatic are going to 

be the effects. The effects are going to be substantially 

local, but with all due respect when we are talking about some 

of the key species of fish that are of interest, they just 

don't live in Charles County part of the Potomac River. They 

do range over that total area and part of the basis for con­

sidering what's going to be the impact on the fisheries has 

to take into count the full range of the spawning area, their 

nursery areas, their growing areas and their adult distribution 

areas, and in respect to that since there are areas on each 

side of this --

MR. RICH: Your Honor, the expert is answering the 

question which I objected to and --

I have to. 
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COURT: No, he said on the areas on each side j 

of this area, I think he said. | 
] 

MR. RICH: Aro^ou limiting it to areas on each j 
j 

side of Charles County? j 

I am saying that the organisms that exist in Charles County I 

today may not be in Charles County tomarrow, and to under­

stand what the effect of the dredging operation is goig to 
not 

be on those populations you can/talk about Charles County 

alone. If,I can turn it around the other way and say that 

because the area in which these organisms exist on either side 

of Charles County are so far reaching compard to Charles 

County that I would be willing to predict that if appropriatel}r 

done* pre and post operational studies of fish distribution 

in the area were done that there would be no measurable effect, 

that could be measured on the fish density and fishes com­

position in the waters of the Potomac River adjacent to Charles 

County after this seven hundred acres is dredged compared 

to before. Part of that is the fact that they are coming in j 
both 

from/directions, and the local effect that is going to be 

dampened out by the total populations coming in from both ends, 

so I am sorry, I did answer part of the question you said you 

objected to, but it has to be answered in&rder to give the 

opinion. 

MR. RICH: That's alright. You are a fair man, 

Doctor. 
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Now Doctor, you heard Mr. Gross testify concerning the 

studies made in connection with both — the later studies 

made in connection with fish spawning and benthic recoloni-

zation and I just want to make certain that in my lay mind 

I read you correctly. You have woven the conclusion of that 

study into your comments concerning Mattawoman and Craney 

Island, is that correct? 

that's correct. 

Alright, sir. Now just one or two final questions. In 

arriving at the conclusions that you have already testified 

to,as I understand your testimony, they were predicated upon 

the studies aonducted by Mr. Gross and his team over these 

two periods of time? 

To a very substantial case that's true. Obviously I can't 

ignore my past experience. 

But in that connection are there any other studies that you 

know of havirg been conducted by anybody that would have 

assisted you in these conclusions? 

I know in general way of studies which were reported on by 

the State of Maryland biologists in the previous hearing. I 

know as to their existence. I have not seen — 

They have not been made available to you? 

MR. RICH: Objection. 

I did not ask for them. 

MR. RICH: Alright, the record is clear. 
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So that's the limit of my knowledge. 

MR. DOYLE: May I have just a second, Your Honor? 

COURT: Yes. 

Dr. Lauer, you have seen and reviewed, have you not, a copy 

of House Bill 1192 or Chapter 792? 

I have. 
! 
i 

And is it not true that that is not an absolute prohibition ! 

against all dredging in Charles County, is it? 
That's what I gathered from reading it. j 

MR. RICH: Your Honor, this is not the proper ! 

witness to testify as to statutory inter- J 
i 

pretation. j 
I 

MR. DOYLE: Well if I can follow these questions i 
,i 

up, and if the court would prefer I will 

make a proffer now. The Statute is clear 

that navigational dredging would be permitted, 

&OURT: Well that's -- it states that very clearly 

in the Act. 

MR. DOYLE: Alright, well then I will just proceed j 
j 

with that understanding that navigational j 

dredging is permitted and ask Dr. Lauer -- I 

Have you studied any existing charts, Doctor, to see whether 

any aspects of the chanael which passes through Charles 
f 

County is regularly subject to navigational dredging? 
[ 

Having looked at the charts it is indicated that there are 
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areas as you described that are subject to channel maintenace 

dredging, yes. 

Would you review this chart that I hand you now, a chart 

prepared by the U. S. Department of Commerce Coast and 

Geodetic Survey and see whether in the area of Charles County 

there is any portion of the channel subject to navigational 

dredging? 

MR. RICH: Your Honor, if I may, almost all of the 

channels are dredged on certain basins. Now 

if Dr. Lauer has specific information about 

dredging operations in the channel --

COURT: Well let's see if he can read the chart 

to find out whether fere has been any in 

Charles County. It may save you some 

argument. 

MR. DOYLE: Let me see if I can find the right 

sheet for you, Doctor, if you can't find it. 

I am not sure I can either but I will find 

somebody that can. 

I am finding some but right now I don't find the land marks --

MR. DOYLE: Let me see if I can find it for you. 

Pardon me just a second, Your Honor. Charts 

are not my forte, Your Honor. I am sorry. 

I ask you to examine this chart here, Doctor, and also this 

chart right here and see whether or not that is the chart of 
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the Charles County area? 

Yes. 

Now studying that chart do you note any indications of the 

need or the regular navigational dredging of any portion of 

the channel that runs past Charles County? 

MR. RICH: I object. 

COURT: I think you had better lay a little better 

ground work as to what he is looking at. 

MR. DOYLE: I think, sir. I am wondering — let me 

just find out whether he sees any areas 

that indicate that there has been navigational 

dredging. 

Yes. I see areas that indicate here that there has been 

such dredging. 

Alright, and they lie adjacent to Charles County? 

eeURT: Well I think you had better -- I don't know 

what he is looking at. 

MR. DOYLE: I thought --

COURT: Some road map or --

MR. DOYLE: No, I thought I -identified it before. 
| 

He is looking at a map prepared by the U. S. j 

! 

Department of Commerce, Coast and Geodetic j 

Survey. He is looking at page E of that map j 
l 

which shows the Etomac River in the area of 

Mason's Neck and Mattawoman Creek. 
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COURT: And when was it published? 

MR. DOYLE: It was published -- this is the 

Twelfth Edition, dated November 22, 1969, 

and I will introduce this, I guess as an 

exhibit and try to get the right parts of ; 

it narked off before we leave it here. 

MR. RICH: Your Honor, we will stipulate that • 

parts of the channel are dredged in Charles 

County from time to time when it is J: 

necessary. i 

Mr. DOYLE: That's fine for me. ! 

Then all I want to ask the Doctor is would there be- any I 
in \ 

difference HH the impact on the ecological balance of the I. 
i, 
i 

Potomac River in those areas which were dredged for sand | 
i, 

and gravel from those areas which were dredged for navigation-! 

al purposes, and if so, what would those differences be? 

MR. RICH: Your Honor, we won't stipulate to the 

extent of the dredging or to the time or the 

variables or to any other matter until we 

know exactly what we are talking about. 

Channels are dredged, to what extent, to 

what width? Where are the locations? How 

close are they to shallow water? 

MR. DOYLE: Well the whole inquiry here as I under­

stand it, Your Honor, is an attempt to shed j 
! 
i 

! 
i 
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as much light as possible on what imbalance 

might occur as a result of dredging in the 

Potomac in Charles County. The legislature 

has said in effect we don't want any dredging 

in Charles County and the thrust and the 

argument of the intervenors and of the 

defendants has been they don't want it because 

of ecological considerations. Now if dredging 

for sand and gravel will upset the ecology 

I think we ought to find out what else will 

upset the ecology in the way of --

COURT: Well I think the point is the extent of it. 

I mean if there's only dredged the length 

of this bench it wouldn't amount to much. 

A half a mile might make a big difference. 

MR. DOYLE: That's correct. 

Are you able to tell from this approximately how much would 

be dredged? 

From what I did see of it I think it had widths and lengths. 

I could give approximate --

Would you take a look at those and see if you can give us 

some measurement in the area you have indicated? 

COURT: There may be a lot more dredging for 

navigation than there is for sand and gravel. 

MR. DOYLE: Yes, sir. 
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COURT: And there may not. 

MR. DOYLE: If this Act is upheld there will be, 

Your Honor. (Laughter) 

Well there's an indication in the vicinity of Mattawoman 

Creek,that runs onto another page, but that^there is an 

area out from the mouth of Mattawoman Creek, at least on 

this page, appears to be two miles long, roughly, maybe 

two and a half. It was dredged to 21 feet in depth and, let' 

see, I think approximately 200 feet wide, and this was done, 

it indicates it was done in June of 1963. There is another 

area at approximately -- running from approximately mile 58 

to mile point 62, about 63 or thereabouts. That's about 

5 miles which was dredged to 24 foot for a width of 200 feet 

in November of 1963. The continuation of the line that I 

referred to before in the vicinity of Mattawoman Creek that's 

on this page appears to be some where in the order of a mile 

and a quarter to a mile and a half. It was dredged to, again 

about a 200 foot width, and I presume 21 feet as was indicate 

on the other page. So it would -- it appears that there is 

about approximately ten to eleven miles length of the river, 

200 feet wide that has been dredged on the charts that I am 

looking at. 

MR. RICH: In 1963? 

In '63, yes. 

Based on your studies that you conducted, under your super-
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vision do you have any expert opinion as to whether such 

dredging to the extent that you have described would have 

any impact on the ecological balance in the Potomac River 

adjacent to Charles County? 

MR. RICH: Your Honor, we will request a foundation 

to be laid as to the knowledge of this man 

as to the area prior to the dredging in 1963. 

If memory serves me correct that channel was 

probably put in there in about 1870, and 

we are talking about a situation which exists 

at this time today, 1971. What the effect 

of that dredging was in 1963 is totally 

irrelevant and what the effect of a dredging 

that may occur twenty years from now is also 

irrelevant. 

COURT: I think he may express an opinion as to 

what -- dredging, if you do it today, to­

morrow or six weeks ago, I don't see where 

its effect would be any different. 

MR. RICH: Dredging what now? That's all I want 

to know. What are we dredging now? 

COURT: According to this plat and his testimony 

it's dredging a channel which is usually 

in the deepest part of the river. 

MR. DOYLE: You may answer, Doctor, 
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O.K. As indicated this does involve maintenance dredging of 

the channel. There is no way of knowing what the depth was 

previous to the dredging. It doesn't indicate that. It just 

indicates the depth to which it was dredged, and the length 

and the width of those dimensions. It does involve in at 

least two of the instances and, of course, I don't know whether 

this would be future practice or not, but it was past practice;, 

of spiraling the materials back into the river in t he shallow i, 

water portions of the --

COURT: Well yau really don't that in this case. 

I don't. I don't know what would happen in the future. It 

indicates this is what was done in the past, so substantially | 

what we are talking about is a bit the reverse of what's 

proposed with the current dredging in that we are going to | 

be dredging from daep water to make it deeper, and depositing 

the material in shallow water to make it shallower, if that j 

in fact is what happens in the future. That is what has 

happened in the past. To that extent the general short term 

effects of the dredging would have to be said to be similar 

in that there is a shallow water habitat that is being 

disturbed or was disturbed at that time due to the dredging 

and of course there was also deep water habitat that was 

disturbed. 

COURT: Of course that is based on your assumption j 

that that's what was done. 
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I am talking about -- assumption based on what is indicated 

on this dnart. 

Mr. E1CH: Your Honor, I have to move to strike 

the testimony fronyfche record. It's totally 

irrelevant to what is occurring there now. 

COURT: I'll deny your motion. 

Proceed, Doctor, ifyou have any more --

COURT: I think he has covered --

MR. DOYLE: O.K. 

COURT: Is that plat being offered in evidence? 

MR. DOYLE: Yes, sir. I think I better had in 

view of the substantial amount of testimony 

that surrounded it, and I would like to have 

it marked as -- I think it's my 6. 

CLERK: 6. 

(CHARTS FILED HEREWITH MARKED PLAINTIFF'S EXHBLT NO. 6) 

MR. DOYLE: I have no further direct examination 

of this witness, Your Honor. 

COURT: Well it's five o'clock. Does this complete 

your exmination on direct? 

MR. DOYLE: Yes, sir, it does, except for the one 

winess I --

COURT: No, I mean of this witness. 

MR. DOYLE: Of this witness my .direct. I might 

have some redirect but I doubt it. 
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COURT: Well this is probably a good point to 

recess. You don't want to -- how long will 

your cross examination take? 

MR. RICH: In light of the direct testimony it will 

probably be fairly short, Your Honor. 

COURT: Would you like to complete it now? 

MR. RICH: If the court --

COURT: When you say short what do you mean? 

MR. RICH: Fifteen minutes, twenty minutes at the 

most. 

COURT: Alright, you may proceed. | 

(MR. RICH, cross examination) 

Doctor Lauer, just a few questions. You made the statement 

that from the quantitative standpoint you didn't want to make 

an evaluation as to the deleterious effects of the proposed 

dredging or the beneficial effects, is that correct? 

That was in respect to the metals wherein I indicated that 
i 1 

part of my reasons for not thinking there was going to be I 

a detrimental effect since that was based on, partially on I 

an area consideration, that because of the redistribution of 

metals which appears to take place due to the dredging, that 

area stays the same. So in that instance I wouldn't be in a 

position to say that this benefit is going to be all that 

great if the detriment isn't going to be all that great. 

You are not here today to offer a value judgement as to 
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whether or not t h i s dredging should occur, are you? 
think 

No, I am not. I don't really/that's in a professional 

technical person's realm to do. It's my job to describe 

insofar as I am able to,based on data collected,what I see 

the effects to be. 

And you have made certain observations and conclusions, and 

one of the statements that you did make was that the impact 

on a smaller area would be more dramatic. The larger the area 

involved the less the dramatic:.impact in the area, is tba t 

correct? 
pretty 

I think there is an areal consideration/like that. 

And at that time Mr. Doyle called to your consideration 

the dredging of seven hundred acres in the Craney Island 

area. Now let me ask you this. Taking into consideration 

the seven hundred acres in Craney Island and the three 

hundred acres in Mattawoman Creek and the thousand acres in 

Greenway Flats area, you take all those dredging operations 

into consideration and you relate it to the waters inCharles 

County, wouldn't that make the impact more dramatic? 

Well certainly the impact is greater than if there were only 

one area. 
about 

And we are talking about today, we are talking/the dredging 

of those three areas, that's what we are here to discuss, is 

that correct? 

That 's my/Cinderstanding. 
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6 So we have to look at the total picture? i 

A Yes. 

7 Doesn't there come a time, Dr. Lauer, and I don't mean to 

get too esoteric, does there reach a point where you have \ 

to stop dredging out shallow areas and you have to keep a j 

shallow water habitat? ! 

MR. DOYLE: If the court please, I object. I thinkj 

he is getting too esoteric. 

MR. RICH: This is an expert witness --

MR. DOYLE: Well I don't think --

MR. RICH: Cross examination. 

MR. DOYLE: But it calls not for an opinion. It 

calls for a personal opinion with regard to 

when you stop doing one thing and start — 

MR. RICH: I am asking for his expert opinion. 
0 

COURT: Well you may answer the question. 

8 || Does there come that point in time that you have to make 

that decision? 

A Considering the areal relationships obviously in any situation 
of 

there's a finite amount of habitats a± all kinds, so obviously 

there is a limit to how much of that habitat that can be 

effected and this is relative to the total area of the system. 

You are talking about one echo system really. Now suppose 

I toldyou that there was an application to dredge Chicamuxen, 

that's the next creek down from Mattawoman, and there's an 
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application to dredge the creek across the way in Virginia, 

the name of which starts with an ,r0" and I forget it. Now 

we take all these things into consideration, the dredging of 

all these areas, isn't the impact more dramatic on the echo 

system? 

MR. DOYLE: Objec t ion , t h e r e ' s no evidence of t h a t 

here. 

MR. RICH: Well I am raising the question. He is 

an expert witness. 

COURT: Well is this a hypothetical question or --

MR. RICH: Yes. 

COURT: Well, I think he has testified to that. 

If you did away with the marshlands altogether 

it's going to be much more dramatic effect 

than if you just do a little bit. I don't 

see where there's any point in questioning 

that. 

Now let's pinpoint Mattawoman Creek area. What type of fish 

samples did you take in Mattawoman Creek? 

Well as was initially testified to we didn't take any fish 

samples duing the beginning period of sampling. Subsequently 

the fish sampling was restricted to the/observations of spawn­

ing which was not a sampling. It was an observation, and to 

collections o f/fish eggs and larvae by towing them out. 

And you did that in the Mattawoman Creek area? 
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In that area, yes. 

You said that you visited the area on one day? j 

That's correct. 

What date was that? 

Gee, I don't know. As I recall it was in the earlier study --

The early study? 

That's correct. I probably could find it if I go back through 

my last year's calendar, but I don't have it with me. 

Now what classification is Mattawoman marsh area? 

I don't understand what you mean. 

What type of wetlands area is it classified as? 

Gee, it was most generally fresh water wetlands. Very little 

salinity gets up into that area so it generally would "be j 

classified as a fresh water wetland. 

And what is the importance of it being a fresh water wetlands 

area? 

Well of course the most general importance is that the 

organisms that exist there are primarily fresh water and not 

marine. It has other implications. It means that the aquatic 

plant growth is going to be different because it doesn't 

have to be salt tolerant plant growth, so it's going to be j 

fresh water plant growth and not the brackish water loving 

plant growth. In general aspects as to its favorableness as 

habitat for water fowl there really isn't that substantial of 

a difference, excdpt insofar as the food habits of a particular 

208 



species of duck may be directed more to the organisms found j 
I 

in a salt marsh than to a fresh water marsh. 
| 

And do you have a lis t of the fish that spawn in Mattawoman | 

Creek area? 

We have -- there is a list here that we have been told spawn 

we 

in Mattawoman Creek. This would not — ±& would not repre­

sent this as being our own data because this was something 

we elicited by questioning, and it may not be a complete list, 

and I suspect the State has a more complete list than we wnld 

be able to furnish. 

The State hasn't withheld any information from you, by the 

way, has it? 

Not in the second instance. In the first instance before we 

got into the previous hearing there was a search made of 

people who had infommation and I don't know if it was a 

purposeful withholding. I couldn't testify to motivation, but 

we were not able to determine that the fish surveys that 

1 
were subsequently testified about in the April hearing existed! 

in fact. We were a bit surprised to find that that did exist 

in fact. We had not been toldjof its existence previously, but S 
! 

we didn't ask for it, so I have to say no, you didn't hold 

anything back from us. We didn't know to ask for it either. 

Let's got back to the type of fish in Mattawoman Creek, will 

you just list them quickly? 

Well, large mouth bass of course have been indicated to be 
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there. Several of the alosa species, the shads, American 

Shad, and presumably the alewife would get in there occasion­

ally. Possibly the herring. No doubt the white perch gets 

in there some. Pacbably striped bass get in there from time 

to time. No doubt there are sun fish in there. There are 

pike in there we are told. There,probably there's one or 

another kind of catfish in there. I am sure that there 

probably are, depending on what part ofthe creek you are 

talking about. No doubt if you get further upstream you 

are going to find creek chubs and shiners and things like 

that. 

Is Mattawoman Greek unique in any may? 

Well it's a fresh water-- the lower part of it is a fresh 

water, marsh lined fresh water creek,to the extent that those 
no, it's 

exist it's not unique. So I would have to say/±ka£ not unique 

in that sense. There are otbar fresh water marsh lined streams. 

Woull you classify that as an important spawnig stream in the 

Piitomac Basin? 

We don't have data, of course, to testify to that. I would 

not be doubtful that it is. I would be willing to imagine 

that it is. 

Doesn't it also contain something, an American lotus or 

something which is unique to the area, a nelumbo something or 

other? 

That's been reported. We have heard that. To my knowledge 
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we haven't seen that, but apparently it is in there. 

And tbst would be unique to this one particular area if it's 

there? 

Well obviously it exists other places. 

Yes, but in the State of Maryland? 

I can't testify to the whole State of Maryland. I don't 

know if it exists other places or not. I Don't have that 

knowledge of the whole State. 

Let me also go to the other point that you brought up,the 

question about -- Mr. Lord may have mentioned in his opening 

statement, that we destroyed the marshes in the Greenway 

Flats area. Well in fact though we did deepen the shallow 

area along Greenway Flats, isn't that correct? 

I presume so. 

And we deepened it to the extent of 50 foot depths, isn't 

that also correct? 

I think Mr. Parker testified to that. 

And he also testified that prior to that time it was a 

variable from,I think it was three to eight feet, if memory 

serves me correct? 

I think twelve maybe. 

But it was deepened? 

Yes. 

Let me just throw out a statement to you so we can save some 
If 

time. /You disagree with it please tell me how you disagree 
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with it, is that alright? 

I guess so. 

COURT: Disagree with what? j 

MR. RICH: My statement. ! 
i 

COURT: Oh. j 

The area proposed for dredging in Mattawoman Creek is used j 

as a feeding, roosting and the nesting grounds, and/or nesting! 

grounds for numerous bird species including some presently on j 
I 

the endangered species list. Birds making use of this area 

include wood ducks, mallards, blue winged teal, great blue ! 
I 

heron, green heron, night heron, bittern, American bald eagle,! 
i 

esprey, turkey vulture, Wilson's snipe, various terns, gulls j 
i 

and migratory water fowl? j 

I think probably our report contains more or less substantiation 

than any that has been supported so far. j 
i 

So you generally agree with that statement? \ 

Yes. \ 

Many fish -- let me give you another statement. Many fish, j 
i 

furry creatures, and bird species making use of this area j 
V ! 

in Mattawoman Creek are dependent,for at least part of their \ 

life cycles,on shallow waters and marsh habitat? 

I agree with that. 

There was some testimony by your associate that there was some i 

recreational fishing in the Mattawoman Creek area. To your | 
i. 

knowledge is there also some commercial fishing? j 

;i 
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I 

I don't have knowledge of that. I don't know. j 

Let me switch over to Craney Island, Is it true, it's my i 

understanding that there are some sea ducks that feed on the 

mollusc on the shallow bottom in the Craney Island area? j 

There are species -- I can't speak to that directly because I 
t 
i 

we haven't studied the gut contents of ducks. But there are j 
i 

species of ducks reported to use the area which do, as part j 
j 

of their food, use the mollusc. You know, it's the general j 

known food habit of thos e species of ducks. 

Those ducks, are they called diving ducks? 

Yes, they have to get down and get them, so a duck dives. j 

How deep do those ducks dive? Fifty feet? 

They can go up to, based on my recollection fromthe literature 

they can go up to forty or fifty feet. 

But that would be somewhat unusual, wouldn't it? j 

i Yes, I think that s their limit. 

It would have to be a pretty strong duck? j 
i 

Well, a super duck. (Laughter) 

MR. RICH: I think we covered the sediment. That'sj 

alnut all the questions I have, Your Honor. 
j 

Thank you very much. I 
I 

COURT: Do you have any redirect? i 
i 

(MR. DOYLE, redirect examination) 

Just one question, Doctor. This mollusc that the super duck 

goes after (Laughter) is that uniquely indigenous to Craney 
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Island or could you might find that thing some place else up 

and d)wn the Potomac River? 

We have found it at other sites that we have sampled other 

than in the immediate Craney Island site. I would expect, 

not based on sampling data, but general knowledge of its 

distribution that it would be distributed primarily more in 

shallow water areas but also in deeper water areas for a 

considerable length up and down the river. 

Dredging of the seven hundred acres that we are talking about 

would not mean that the diving duck would always have to go 

down to forty or fifty feet to get feed? 

MR. RICH: Your Honor, I will have to object to 

that. I am talking about the ducks in the 

Craney Island area. 

MR. DOYLE: I know no --

COURT: Well, I am aware, ducks don't always stay 

in just one small area. 

MR. DOYLE: That's right, sir. 

COURT: In fact they don't even stay there all 

summer. 

MR. DOYLE: I have no further redirect. 

COURT: Alright, you may step down. Do you all hav 

any further need for Dr. Lauer or may he be 

excused? 

MR. DOYLE: He may be excused, Your Honor. 
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COURT: Mr. Rich, do you have — 

MR. RICH: No, Your Honor. I 
•i 

COURT: Alright, Dr. Lauer, you won't have to wait | 
I 

until Friday. You may leave today. I 

WITNESS: Thank you. j 

MR. DOYLE: I do, if the court please, would like 

ii 
counsel and the court to know that if in fact! 

t 
I have to do it I have another expert witness;; 

standing in the wings for possible rebuttal 

testimony of a similar discipline as Dr. 

Lauer and it is for that reason I am willing 

to let him go. I have somebody else to back 

up if I need him. 

COURT: Is there anything else? Well we will 

recess until ten o'clock tomorrow morning. 

(COURT RECESS UNTIL 10/14/71) 
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OCTOBER 14, 1971 

COURT: L e t ' s s e e , when we adjourned l a s t n i g h t , Mr. \ 

Doyle, I think we had completed the cross examination 

of Dr. Lauer. 

MR. DOYLE: That's correct, Your Honor. I might, prior 

to the time I call my next witness, Your Honor, 

mention the fact that Dr. Lauer had a slight change 

in his schedule. He will piobably be in the court 

room for at least a portion of the day. I wanted 

to explain his presence here since he indicated 

he might be leaving late last night. Mr. Taggart 

please. 

4\ *\ 4V 

ROBERT TAGGART, a witness of lawful age, being 

first duly sworn, deposes and says: 

CLERK: Will you please state your full name and address. 

Rolbert Taggart, 2009 Friendship Lane, Falls Church, Virginia. 

(MR. DOYLE, direct examination) 

Mr. Taggart, will you state your occupation, please? 

I am a naval architect in marine engineering. 

And presently what business are you engaged in? 

Business is Robert Taggart, Inc., Marine research and 

development. 

And in connection with that type of business do you carry 

out accoustical studies and tests? 
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Yes, we do numerous studies on ships and submarines, both 

airborne and underwater noise. 

And describe briefly the nature of those tests, what you look 

for and what you do. 

These tests are conducted primarily to find out whether the 

noise levels of, and it is usually navy ships, are satisfactory 

as far as habitability of the personnel and also with regard 

to detection by submarine. 

Do you conduct any other type tests or studies in the accous-

tical field? 

Yes, we do. 

Will you describe briefly some of those, the natuie of them? 
I 

We have conducted several tests for clients who are concerned j 

with noise levels in apartment house, townhouses, sawmills, j 
i 

industrial plants and so on. | 
i 

And in conducting these tests do you use specialized equipment? 
i 

Yes, we do. i 

i 
Alright, now will you state,please,your educational background? I 
I graduated from Webb Institute of Naval Architecture in 1942, 

i 

degree of naval acchitect and marine engineer. I 
| 

And subsequent to that what did you do? j 
i 

i 

Subsequent to that I have been engaged in ship research and ! I 
development,for some five $ars I was head of the accoustics ] 

division at the Bureau of — Navy Bureau of Ships. | 

And in connection with your activities with theNavy Bureau of j 

i 

i 
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Ships what in the accoustical field did you do during that 

period? 

Conducted the navy programs in ship noise control* 

Alright, go ahead, any other relevant accouatical background? 

Yes, after leaving the Navy I was with Reed Research, Incor­

porated in Washington as technical administrator where we also; 

had a number of projects on noise control of various sorts, 

and since 1958 I have operated Robert Taggart, Incorporated 

and wohave probably done, I would guess onthe order of a 

hundred projects related to ship noise and other types of > 

noise controls. 

Have you ever qualified in any courts as an expert in the 

accoustical field? 

Yes, I have. 

What courts have you qualified in? 

The Charles County Court in Maryland in connection with a 

sawmill noise case. Fairfas County Court in connection with 

a swimming pool noise situation. ! 

That's Virginia? 

Yes. 

Alright, now did you at some period in time make an accoustical 

study in connection with the dredging operation at the request 

of the Potomac Sand and Gravel Company? 

Yes, I did. | 

When was that study conducted, sir? 

i 
i 
i 
i 
i 
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That was conducted in September, 1967. 

And will you briefly describe the nature of the study, the 

tests you ran and what your results were? 

The --

COURT: Excuse me. Do you have any questions as 

to his qualifications? 

MR. RICH: No, Your Honor. 
i 

COURT: You may proceed. 

You may proceed, Mr. Taggart. 

These tests were conducted onthe two dredges owned by 

Potomac Sand and Gravel in a typical dredging situation. 

Measurements were made at a distance of 250 yards from the 

pair of dredges with one operating and then the other operating 

and then both operating in their customary operational mode. 

There were also ambient noise surveys made in the area where 

they were planning to do some dredging at a later date. These 

were made at the St. Charles Church. 

And was this in the vicinity of the Mattawoman Creek? 

Yes, it was. 

when you say ambient surveys would you please describe what 

that term means? 
! 

This is to get a measure of the noise that exists in the air 

in a typical area, that is to get its level and its spectrum. 

Without regard to any particular source, the noise from all 

sources? 
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That's correct. 

I see. Alright, now what type of tests didyou conduct in 

making these surveys? ! 

These were -- we used a sound level meter feeding into a 

third octave band analyzer which gives the noise level in 

decibels at a series of frequencies to get the entire j 

frequency coverage of the noise. | 

Is that equipment recognized equipment? 
i 

Yes, this is standard approved by the American Standards 

Association. 

Alright, sir. Now what type of tests did you conduct? 

Measurements were made, as I say 250 yards from the pair 

of dredges and the sound levels and their spectra were I 
i 

obtained with one dredge operating, and with the other dredge j 
then I 

operating, and with both dredges operating, and/these were j 
i 
.i 

plotted against the ambient noise existing in that particular j 

area with no dredges operating. In other words, getting a j 
I 

background in the in situ measurement. I 
! 

A l r i g h t , now you may r e f e r t o your n o t e s i f you wish . Wil l | 
« 

you give the various readings that you --that resulted from j 

these tests and would you explain — translate from a technical 

into lay language what those readings mean? | 
i 
i 

MR. RICH: Your Honor, may I just ask at this I 
i 
j 

point where these tests were made. I missed j 
I 

that. The test that he is speaking o f right! 

i 
220 ! 



now. 

Would you repeat please, where you took the tests at the 

two sites? 

The two dredges were operating off Gunston Cove in the Potomac! 
i 

River when the measurements were made. 

And how far were you from the dredges when they were made? i 

250 yards from the dredges and the dredges were about 800 

yards from the Maryland shore. 

Alright, now you said you also made the ambient tests in the j 

vicinity of Mattawoman Creek. Would you indicate where each j 
j 

of those soundings were taken? 

The ambient readings were taken on the grounds of the St. j 
i; 
1 

Charles Catholic Church about 200 yards southeast of Maryland j 

Route 210. | 

And how far from the proposed dredging site would that have I 

been? j 
I 

This was about twelve hundred to fifteen hundred yards from 

the proposed site. i 

Would you please give the results of those tests? j 
j 

If I may I will just refer to the — what we call the wide 1 
i 

band/or overall levels which are indicative of the total 
are 

operation. The spectrum levels/of interest in interpreting it 

but the wide band levels I think give a reasonable --

In lay language would that mean the total sound that you — j 
I 

It's the total sound, yes. j 
I 
i 

! 
I 

221 I 



^^ ^-s:**^ 

Go ahead. 

Now trith no dredges operating, this is off Guns ton Cove, 

there are an average level of 56 decibels, with a peak level , 

of 78 decibels. 

What is a decibel? 

A decibel is actually a logarithm of the relationship of a 

sound pressure to a base pressure. There are many ways of 

calculating decibels. This happens to be a standard method j 

and they can be related to other noises. 

Is it fair to say that as the decibel reading increases the 

noise level has risen? 

That's correct, yes. 

Go ahead. 

With the dredges not operating there was a 56 decibel level 

with peaks up to 78 decibels. 

Now is there any way that you can relate the reading of 56 

and 78 to sounds which we in the court room might be accustomed 

to or could relate to? 

Yes. The sound level in this room with nobody speaking would 

be probably on the order of about 50 decibels, I would guess 

just from the situation here now. With the voices coming 

through at a distance from my mouth of about two feet it 

would be something onthe order of about 70 decibels. In 

other words, the noise drops off very rapidly from the source 

going on out. In fact it drops about 6 decibels every time 
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you double the dis tance from the source. 

May I conclude from that that if I were standing in the 
i 

rear of the court room the measurement of 70 decibels at 

the point you indicated would be somewhat less back there? 

That's right, yes. 

And as you indicated it would be markedly less as the distance 

increases? 

That's correct. 
I 

Alright, proceed. j 
I 

With the dredge, Arlington, operating a measurement of 63 

decibels average was obtained with a peak level of 72 decibels!, 

Now can you just explain please what the peak level reading 

means, what does that indicate? 

Noise, of course, is a variable function with time. In other 
j 

words, when a person is speaking, for example, their voice 

raises up and down, the same thing is true when machinery is 

operating. There is a variation in level at times. In any 

general area, for example, if there is any truck traffic on 

a road going by or any other form of traffic the noise level 

will peak up and down as the vehicle goes by. 

So that the first reading you are giving us here would be the 
there 

average and of the variables. The second is the peak. 

The maximum that was measured, yes. 

Alright, sir, go ahead. 
i 

With the other dredge, No. 8, operating an average level of 
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65 decibels --

COURT: That's with both operating? 

No, this is with the other one, No. 8 operating and Arlington 

shut down at this point. 

COURT: With a peak of what? 

65 with a peak of 73. Then with botii dredges operating an 

average level of 62 with a peak of 72. Now let me mention 

right here that you would normally expect with — when the 

two dredges were operating if they have these same average 

levels that the sum ; of the two would be greater by about 

3 decibels. However, as these noise measurements were made 

there might have been other situations that were causing this 

level and not the dredge itself necesaarily, because you will 

note wxLth both dredges operating thelevel was actually lower 

than when they were operating individually. Then the ambient 

level on the grounds of the St. Charles Catholic Church was 

53 decibels with a peak level of 80 decibels. 

COURT: Would you mild repeating that? 

53 decibels average. Peak 80 decibels. 

Were you able to determine why you got a peak that seemed to 

be higher than thej6£hers? 

Yes, that was a truck accelerating on the highway. 

A truck accelerating onthehighway, would you know where it 

was? 

It was going by on Maryland highway 210, and let's see, this 
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measurement site was about 200 yards from the truck. In 

other words, this is about equivalent to the distance that 

the measurements were made from the barges — fromfche dredges 

earlier. 

Now did you conduct any other tests in connection with this 

study? 

Basically these are the tests. They were analyzed in detail 

to get their complete spectrum levels and spectrum levels 

were reported inthe total report. 

Alright, now based on the tests and the studies that^ou made 

and based on your experience inthe accoustical field, can 

you state an opinion concerning the noise level of the 

dredging operation conducted by Potomac Sand and Gravel? 

MR. RICH: Your Honor, I think it first has to 

be established as to -- exactly what dredge 

ingoing to be used in what area, that these 

are the same dredges that were used at that 

time are going to be used now, if this man 

is familiar with the ambient sound levels, 

particularlyAn the Mattawoman Creek area. 

He stated that distance is a very important 

factor here. He also stated he took his 

ambient level at St. Charles Church which is 

right close to the highway going past there, 

and I think the question is fine. This man 
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is a recognized expert, but I think it 

$e>uld be limited tp the precise areas that 

they propose to dredge in. 
j 

MR. DOYLE: I think those are excellent subjects 

for cross examination, Your Honor. I don't j 

think they disqualify this witness from 

stating his expert opinion on the study he 

made. He is not trying to say that other 
j 

dredges will equal these studies. He is 

just trying to say what his opinion is with 
f 
i 

regard to the noise levels that these two j 

dredges generated under the conditions he has 

described. 
MR. RICH: It's irrelevant as to the subject of 

•I 

this case, totally irrelevant. 

COURT: What do you mean, the two dredges? 
j 

MR. RICH: Yes, he has not established that these 
j: 

are the same two dredges. It has not been j 

established the areas where they propose to j 

dredge. We'll stipulate to the decibel j 
i 

findings but it has to be related to the facts 

of this case. 

MR. DOYLE: If the court please, Mr. Taggart 

i 
very clearly indicated at the outset of I 
his testimony he was employed by Potomac. ! 

j 
j 
j 
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I doubt that having employed him they would 

take their dredges out and put new ones in. 

COURT: I don't think there's a question about 

the dredges. At least in his testimony he 

said, as pointed out, said he was retained 

by Potomac Sand and Gravel to make these 

sound tests on their dredges. Now I don't 

know why he would go out and make them on 

somevother dredges. 

MR. RICH: Your Honor, I assume that they were 

Potomac's dredges at that time. I agree 

with that. I want to know if these are the j 
i 

same dredges t h a t they propose t o use i n the 

new o p e r a t i o n , t he s u b j e c t of t h i s s u i t . I 
I 

COURT: Well he w o u l d n ' t know t h a t . I d o n ' t t h i n k j 

you - - j 

MR. RtCH: Well unless they are the same dredges, 

Your Honor, I think the sounds emanating from 

those dredges are irrelevant to this case. | 
1 

COURT: I d o n ' t fol low you on t h a t . I d o n ' t know j 
I 
1 

why they would sell all the dredges and get j 

new ones in. 

I 
MR. RICH: But they did testify already, Mr. Green J 

testified about the replacement of dredges --j 
i 
i 

COURT: They were worn out but these, they said they 
i 

I 
i 
i 

i 
1 
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were modern steel new ones, or new five or 

six years ago, when ever it was, in the 

f60's. 

MR. RICH: This man's tests were made in '67, Your 

Honor, that's four years ago. 

COURT: Well dredges last a long time. 

MR. RICH: Well I think that has to be established. 

COURT: Well I don't follow you on that. 

MR. DOYLE: Nor do I, Your Honor. All thigman --

he can certainly cross examine, isn't it a 

fact and --

COURT: I think you should clear up a little more 

as to how close to these tracts, or Mattawomarit 

seems to be the main one you are interested 

in, and Craney Island, in relation to those 

two where these tests were made. 

MR. DOYLE: Alright. 

Mr. Taggard, look at your records again and as I understand 

it, the tests when you made the readings in connection with the1 

dredges were taken where? 

These were taken on the dredges immediately opposite Gunston 

Cove, approximately 800 yaa?ds from the Maryland shore. 

Alright, now how far was the sounding equipment from --
1 
j 

The sound equipment was about 250 yards from each of the dredgds 

1 
Alright, now were those dredges in normal operation at that I 
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time? 

A To the best of my knowledge, yes. They were working. 

50 Then you went -- after you obtained those readings — let me 

ask you this. Would it make any difference,insofar as the 

| level and the test results are concerned would it make any 

difference whether the dredges were operating one place or 

another assuming you took your readings from the same distance 

| from them each time? 

A No, it should make no difference. 

51 Alright, now you/fcook a second set of readings where? 

A At the St. Charles Catholic Church. 

52 And in connection with the proposed dredging site in Matta-

woman Creek how far was that reading site? 

Approximately twelve hundred to fifteen hundred yards from 
was 

the proposed dredging site, and this/about 200 yards from 

the highway. 

53 And would you/explaimhow you — is it possible for you as 

an expert to relate the dredging sounds to the site at which 

you took the ambient noise level? 

MR. RICH: The question is not possibility, Your 

Honor. 

COURT: Well let him answer the question first. 

Yes, we could estimate the, assuming the dredges in the new 

site, using the ambient level that we measured at St. Charles 

Catholic Church, and calculate the level that those dredges 
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would be -- at which they would be heard at that church. 

By using the calculations that you took at the dredging site 

itself? 

Yes. 

MR. DOYLE: I thinljAie ought to be permitted to 

state his opinion, if the court please. j 

MR. RICH: Your Honor, he has not related the j 

St. Charles Church to the.Mattawoman Creek ; 

area. He stated twelve hundred yards which ; 

is, as I remember it's 1760 yards in a mile, j 

That's some distance from the area, Your 

Honor. I 

MR. DOYLE: Well certainly, sir, he can't move the ; 

Catholic Church any closer to Mattawoman Creek] 

than it is. 

COURT: I will overrule your objection. He said, as 

I understand his testimony was, that where 

ever these tests were'made he could relate 

it to Mattawoman. It wouldn't make any 

difference as to the sound or the — is that 

correct? 

That's correct, sir, yes. 

COIRT: You could get the same results as if the j 

tests had been made in Mattawoman Creek. j 

That's correct. The only thing we would not know would be the I 
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ambient level of noise directly in the creek ifeself, let's 

say, but there's no reason why we could not compute the noise 

of these dredges at any distance from the dredges based on the 

readings gotten here and the distance at wlich they were taken. 

My question was, based on your studies and your experience 

can you state an opinion concerning the noise level of this 

dredging operation? 

Yes, it's my opinion that this dredging operation would not 
j 

significantly raise the ambient level in this general area. 

Now can you state some comparison, I would like, when you 

made the tests on the dredges I take it that the noise levels 

in the sense they were emanating from the dredges were con- j 

stant? | 

Yes, reasonably constant. 

! 

Alright, now can yau compare that, the constant type of noise j 
i 

level that you -- that came from the dredge to one that is a 

recurring or receding type of noise insofar as its decibel I 

I 
level is concerned and the effects of that kind of noise on | 

i 
i 

a listener? j 
i 

Yes, to a listener he can detect or notice or be annoyed by, 

I would say,a noise that is varying in either level or fre- j 
j 

quency considerably more than he is by a noise of constant j 
i 

level. j 

I 
And final ly, s i r , i s i t not a fact that the question of whetheif 

! 
noise is or is not annoying is a highly subjective matter? 
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Very highly subjective, yes. 

MR. DOYLE: Witness with you, Mr. Rich. 

(MR. RICH, cross examination) 

Sir, you say that the dredges were operating at the time that 

you took these tests, some of the times that you took these 

tests? 

Right. 

Do you know how much, whether the washing operation was in 

process? 

No, we were not given the information on what operations were 

going on. The Potomac Sand and Gravel was operating these 

dredges in their, what they considered to be their normal 

operating load and this is all the information we have. 

And how do you know it was considered to be their normal mode 

of operation? 

Because we were requested to make the measurements under 

whatever mode of operation they decided upon, so whatever that 

mode was someone else would have to --

They knew you were making the tests at the time that --

Oh, ye,s, they were alternating between dredges and so on. 

Now if I may refer to this chart. I am not that familiar 

with the area. One of the points of contention in this case 

is of course the Mattawoman Creek area, and you stated that 

you took the ambient level at the church, the Catholic Church? 

Right. 
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Could you come up to this map and show me in a fashion where 

that church is? 

I doubt that I could. I am not completely familiar with the 

area and this was taken quite some time ago. In fact our, 

the request was to make the measurements at this particular 

location. 

Did you take any ambient measurements in Mattawoman Creek 

itself? 

No, we did not. 

Isn't it true to some extent that there isya resounding type 

of principle, that if an area has a lot of trees or other 
of 

type of obstacles that noise will resound off/it? 

Yes, noise does reflect. 

And the noise level might be -- if you would compare a noise 

level in an open field and an area where there is growth or 

trees or something for it to resound off of or reflect off of 

wouldn't the noise level be greater in that area which was 

somewhat confined by the growth? 

Yes, the noise level -- let me relate this, perhaps to a 

room as opposed to outside. 

Alright. 

You can get a reverberant level within a room that will be 

approximately, that is with a completely reflective room such 

as this is, some three decibels higher than the source level, 

let's say. 
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The answer to that question is that because of the problem 

of reflection as you put it, the noise level would be higher 

in an area of this nature? 

The noise level can be higher. I do not believe that this 

would be the case with trees. 

Well trees or growth, haveyou visited the Mattawoman Creek 

area? 

No, I have not. 

Where they propose to dredge? 

No. 

You don't know what type of growth is there? 

No. 

Have you seen the Craney Island area where the proposed 

dredging is to take place? 

No, I have not. 

Have you taken any ambient sound levels in the Craney Island 

area? 

No. 

And where was this dredging occurring when you did take the 

levels? I know you have answered the question but I have 

forgtitten the answer. 

O.K. This was off Gunston Cove about, I believe, it was 

800 yards from the Maryland shore. 

Can you pinpdnt that on the map for me? 

That would have been about in the location around here. 
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In the middle of the river? 

I would judge it should be out of the channel on foe Maryland 

side of the channel. 

Do you know the noise level that a osprey or a bald eagle 

will not be offended at, or the tolerance level for noise 

of the bald eagle? That's a better question. 

No, I do not. 

Do you have at your hand any figures to indicate noise levels 

of tolerance, or tolerance levels with respect to noise of 

the birds in this area? 

No, I do not. 

MR. LORD: Your Honor, could we just havekne 

second, please? 

COURT: Yes. 

You say that yau took readings off of the dredge 250 yards? 

Correct. 

That was out near the middle of the river near Gunston Cove? 

Yes. 

Do you know how far the fastland will be from the dredge in 

the Mattawoman Creek area when it is dredging there? 

No, I don't. 

Did you take any readings inside of 250 /yards? 

No, I think they were all taken that one distance. 

Can you explain to me why you just took that one distance? 

Actually the chain in level with distance in a completely open 
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area can be calculated quite readily and it is desirable to 

make them at a fixed distance where the distance is known, 

and then the readings can then be corrected to any other 

distance, and it was desirable in this case to get a spot 

that was equal distance from the two dredges. 

You have spoken of a number of decibel readings 250 yards. 

For instance, you stated that the levels would range from 

the Arlington between 63 and 72. What would be the figure 

for say 100 yards? 

100 yards would be about 6 decibels higher than that. 

So the range would be for. the record between 69 and 78? 

If the noise that was measured was coming from the dredge. 

Right, I am assuming that. Let's come in another 50 yards 

what would be the level from a 50 yard range? , 

It would be another 6 decibels. 

Anther 6 decibels, and I assume this is, that it's going to j 

double each time we come in half the distance, is that correct? 

Roughly speaking until you get in very close then it no longer| 

applies. This is what we call a far field application. In J 

other words, within a yard of it it wouldn't be up to 24 or 

30 decibels higher certainly. 

How close did you say you were to that road? The Catholic chuoih, 

200 yards. 

200 yards from the road, and what amount of decibels -- you sa} 

there was a great variance because of a truck coming by? 
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Yes. 

What exactly did that truck cause in the amount of decibels? 

80. 

80,from what? 

The average was around 53. 

So that truck coming by ran'.it up from 53 to 80? 

True. 

And that was how far away? 

That was 200 yards. 

And you were approximately 1200 yards «*away from Mattawoman 

Creek? 

Right. 

Do you know if that 1200 yards is from the proposed dredging 

area or just Mattawoman Creek at its closest point? 

As far as I know it's the closest pointjfef the creek. 

You don't know where it is? 

No. 

You don't know if it's the proposed dredging area or otherwise? 

I don't know where the proposed dredging area is. 

MR. RICH: Thank you. 

(MR. DOYLE, redirect examination) 

Mr. Taggart, you indicated that certain substances are 

reflective of sound. Is it not also true, sir, that some other 

substances may absorb sound? 

Yes, sir. 
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How would you characterize foliage and trees and bushes and 

that type of growth? 

Foliage is generally high absorbative of sound. In other 

words, it would tend to reduce the levels in such an area. 

MR. DOYLE: Thank you, sir. That's all. 

(MR. RICH, recross examination) 

YOu didn't complete --how about trees? 

Trees and foliage, yes. 

Mr. &ICH: Thank you. 

MR. DOYLE: If the court please, that is the 

plaintiff's case with the exception of some 

proffered exhibits I wish to make at this 

time and I must confess I am not certain 

that what I am about to do, at least except 

for House Bill 1192 which wag/introduced in 

connection with the motion, I don't know that 

it#.s in the evidence yet in this case and I 

think I ought to put it there. 

(HOUSE BILL 1192 FILED HEREWITH MARKED PLAINTIFF'S EXHIBIT 

NO. 7) 

MR. DOYLE: The other proffess of exhibits I'll 

make, I am not sure quite follow the correct 

procedure, but inasmuch as I think I have to 

protect the record concerning the ruling on 

the motion I wish at this time to offer as 
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exhibits House Bill 1271 and five repre­

sentative bills that were introduced into 

the committee on environmental matters --

COURT: You mean in the trial, not for the purpose 

of the motion. 

MR. DOYLE: The trouble is they weren't introduced 

at the time of the motion. I want to get 

them in the record in some proper fashion 

so in the event these matters do become 

again relevant I'll have what I need to make 

the arguments that are necessary. 

COURT: Well as I, from my notes, on the notion 

you introduced House Bill 1192 and House 

Bill 1271. 

MR. DOYLE: 1271, that's correct, sir. Now what 

I would like to do just to show representativ 

nature of the type of bills that are submitte 

to environmental matters, Iwould like to offe 

these five bills as samples of that fact for 

purposes of the motion. I don't mean to put 

it in the trial of the case, but I do --

would like to have it in in connection with 

the motion in the event that becomes again 

relevant. 

COURT: Oh, that's to the motion. 
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MR. DOYLE: Yes, sir, the five bills. 

COURT: Well you have two of them,is that correct? 

MR. DOYLE: I have,1192 and 1271 are in. 

COURT: Are in? 

MR. DOYLE: Yes, sir, now this is just five bills 

I picked out at random of bills that were 

submitted to the Committee on Environmental 

Matters because the argument has been made 

that that committee only gets environmental 

type bills and I want to, perhaps if I have 

to make the argument that that's not quite 

so. I'll offer these inthat context solely. 

COURT: Well suppose we made that 3a thru e. 

MR. RICH: Your Honor, we have no objection to that 

COURT: They were referred to in the argument. 

MR. RICH: The bills speak for themselves. 

MR. DOYLE: Then in the case Itself we have offered 

House Bill 1192. 

COURT: And that's exhibit 7 

(FIVE BILLS FILED HEREWITH MARKED PLAINTIFF'S EXHIBIT NO. 3a 

THRU 3e ON MOTION) 

MR. DOYLE: And with that theplaintiff rests, if 

the court pleases. 

COURT: That was only the one Bill 1192 in the case 

itself. 
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MR. DOYLE: T h a t ' s r i g h t . 

COURT: Mr. Lord or Mr. Rich, areyou gentlemen — 

MR. RICH: Your Honor, we have a small aount of 

slides that we would like to put on with the 

man that took them first and then they would 

be interpreted some what. We would do it 

very quickly, Your Honor, if that would be 

alright., with the court. Mr. Wheeler, will yjou 

set up the slides. Mr. Robey, will you j 

take the stand? 
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CLARENCE J. ROBEY, a witness of lawful age, being 

first duly sworn, deposes and says: 

CLERK: Will you please state your name and address? 

Clarence Joseph Robey, 5624 Whitfield Chapel Road, Lanham, 

Maryland. 

(MR. RICH, direct examination) 

Mr. Robey, by whom are you employed? 

Maryland Marine Police. 

And in what capacity, sir? 

Marine inspector 3. 

And — 

COURT: Marine inspector 3? 

Yes, sir. 

In tiiat capacity, sir, what functions do you perform? 

My primary duty is as pilot and photographer for the marine 

police. 

Mr. Robey, I asked you at some point, about a week and half 

ago to take some aerial photographs, is that correct? 

Yes, sir. 

If you would just briefly inform the court as to your 

experience in taking aerial photographs? 

Well I started taking them personally in 1946 and I have been 

off and on since then sa/en and a half years with the marine 

police I have been taking aerial photographs. I am a retired 

naval lieutenant commander. 
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MR. DOYLE: I am willing, if the court please, to 

concede the gentleman's capabilities in that 

area. 

MR. RICH: Alright. 

Mr. Robey> let's look on the slides rather quickly and I just ; 

want you to identify the areas that you have taken. 

Yes. 

COURT: Would you want the lights out? 

MR. RICH: Yes, please. I think for the purpose 

of the record we could call these slides 

exhibit C 1, 2, 3, 4, right now so it would 

be faster that way. 

(SLIDES FILED HEREWITH MARKED DEFENDANT'S EXHIBIT NO. C 1 

thru 9) 

Mr. Robey, state the date and the time of day and the type 

of plane and the type of camera you used in taking these | 

pictures. 

The camera was a Retina Reflex. The film was Kodachrome X. 

The aircraft was a super cub 150. The day was October 6, 1971 

as is indicated on the slides themselves, signedby me, and it 

was approximately between one and two o'clock when the pictures: 

were taken. 

Can you identify that area? 

That is Mattawoman Creek. 

Looking in what direction? 
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Looking, approximately it would be southwest. 

Looking approximately southwest, and how far from the mouth 

of the creek is it, approximately? 

Approximately from the mouth of Mattawoman Creek to where that 

would be would be approximately two miles. 

Let's go on. 

MR. DOYLE: Is it possible to just ask a question 

on these pictures while we have the picture 

here, Your Honor? 

MOURT: Do you have any objection? 

MR. RICH: No, Your Honor. 

MR. DOYLE: YOu say looking in the diration that 

you are looking there it's two miles from 

the mouth to the point where 50 u took the 

picture? 

j 
Approximately according to the chart there. 1 

MR. DOYLE: Can you estimate how much more creek 

there was beyond the picture site? 

I am referring to a hydrographic chart 560. I would say 1 

approximately a mile. 

MR. DOYLE: So your testimony is the entire creek is 

abtiHt three miles long and you were about two 

thirds up the creek when you took the picture? 

On that picture. 

MR. DOYLE: Alright, thank you. 
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13 Let's switch to the second one. What does that show? 

A | That shows an area of the creek as indicated by you for me 

to take the picture of intended dredging. 

14 Let's go on. I just want to get through these rapidly. 

What does that show? 

A That is the other portion of the creek. That would be north­

east. 

COURT: You said the other portion. You mean the 

mile that is not shown on the first slide? 

A Yes, sir. 

15 Let's go on. 

A That is a porrtion̂ f the intended dredging area. 

16 Go on. What's that show? 

A That shows the other mile of the total of what I consider 

to be a three mile area. 

17 You saying tlat takes in more area --

A j Yes, sir. 

18 J Than the original — than picfci re No. 1? 

A Yes. 

19 Let's go on to the next picture. 

A Intended dredging area. 

20 Let's go on. 

A That is a picture of the dredge on Greenway Flats. 

21 What is the difference in color of the water in that picture? 

MR. DOYLE: Objection. The witness isn't qualified 
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as a water expert. I don't know how at 

whatever height that airplane he could 

possibly testify to the color. 

MR. RICH: I will qualify him if you want. 

COURT: Well I think you should if you want to 

ask him questions. 

Alright,let's go back into your qualifications with regard 

to taking photographs --

Mr. DOYLE: Not the photographs. I am not objecting 

to his qualifications on the photographs. 

I am objecting to his qualifications to 

testify why there seems to be different 

colored water below the airplane. 

MR. RICH: I will go into that. This man, for the 

court's record I will proffer this. This man 

is a pilot who spots oil spills, fish kills, 

change in color of all type of water areas 

in the State. He is charge of all the airplaijies 
the State has. 
ikaSxxlu^xkaHCE. He i s - - p r e c i s i o n a e r i a l 

drops and as a seaman's eye reports to 

agencies on aerial sightings of red tide, 

algae, silfeation, pollution, potential oil 

spills, fish mortality and photographs the 

same. He estimates the area size. He 

estimates the number of fish mortality per 
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acre of water since May of 1965. He gives 

speeches on what a pilot should look for 

and report to help the environment. He has 

spoken at the Kodak seminar on law enforce­

ment photography. He is going through the 

F.B.I, basic and advanced courses on photo­

graphy. He is qualified to teach police 

photography by the Maryland Police Training 

Commission. He attended a ra/al school of 

justice. He is a public information officer 

for the United States Navy, elaren years. He 

is a public information officer of Maryland 

Marine Police. 

MR. DOYLE: If I may state the objection, if the j 

court please. He is neither a hydrologist, 

a biologist, a botanist, or any other speciality 

which would enable him from some height to 

testify definitively why the water seems to 

be differently coffered. This is not an oil 

spill. You can ask him that. Is that an 

oil spill, but I don't think he is qualified 

to testify as to why that water is a differenjt 

color. 

MR. RICH: Your Honor, this man — his job is 

spotting changes in color of water --
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COURT: Well it's easy to tell the difference in 

the color, but you have got to be able to 

tell what causes it or what it is. 

Alright, are you familiar with dredging operations? 

Yes, sir. 

And what is the basis of your familiarity? 

Having spotted -- having had to go up off Patapsco when they 

were doing some dredging up there, taking aerial photographs 

of flume coming out of the dredge at Patapsco harbor. They 

were dredging at the time — I think they were dredging 

channel at the time but it was causing water disturbance. 

And is this part of your duty at the Departmentof Natural 

Resources? 

Yes, sir. 

Alright, now what causes the difference in color in the 

photograph? 

MR. DOYLE: Objection. If the -- If I understand 

the witness's testimony he looks for 

differences. He looks for conditions that 

exist and reports them to others who eviden-

tally then investigate the cause. Now I'll 

concede that you can see some difference in 

water there, but I don't think this witness 

is the one to testify what the difference is 

and what caused it. 

COURT: It's obvious there is a difference in color 
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but it's a question of whether he is qualifiec 

to say what's causing it or what it is is 

something else. 

MR. RICH: Well I have read the man's qualificationjs, 

Your Honor. 

COURT: Well you have read what he is supposed to 

do but I don't know whether he is qualified 

to do it. He is supposed to report algae 

and he is supposed --

MR. RICH: Red tide. 

COURT: Yes, but that doesn't say he is qualified 

to do it. 

Alright, was that dredge in operation when you flew over? 

Yes, sir. 

And did yot^visualize the operation from the air? 

Yes, sir. 

Alright, did you visualize if a flume was coming out of that 

operation? 

Yes, sir. 

And is that the flume yellow area? 

Yes, sir. 

MR. DOYLE: Objection. 

COURT: Well I think he is qualified to say if that 

was what was dumping into the water, not 

what it is. 
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MR. DOYLE: Just to be consistent 1 will move to 

strike all the testimony with regard to that, 

Your Honor. 

COURT: I will deny your motion. 

Let's go on to the next picture. What is that area? 

That is Craney Island and the marsh to the southwest. 

Craney Isfend is that little speck out in the water? 

Yes. 

COURT: Well wait a minute. Where is Craney 

Island. They said it was two trees there 

sticking out of the water. 

This is Craney Island right here. 

COURT: Alright. 

Next slide. 

That is another shot of Craney Island. 

The next slide. Oh, that's it. 

MR. RICH: I will leave this man on the stand if --

Mr. DOYLE: I have no cross examination. 

COURT: Y u have any questions? 

MR. DOYLE: No, sir. 

COURT: Step down. Are they all the slides/you have 

to show? 

MR. RICH: Yes, sir. Now I am going to have Mr. 

Wheeler just relate himself to the Mattawoman 

Creek area and he will be able to identify 
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those areas that --

COURT: I just want to know if you want it re­

moved or if,the next witness will need it? 

MR. RICH: Right. Mr. Wheeler. 

COURT: How many slides were there? 

MR. RICH: Nine. 

RICHARD H. WHEELER, a witness of lawful age, being 

first duly sworn, deposes and says: 

CLERK: Would you please state your name and address? 

Richard H. Wheeler, 1301 Poplar Street, Annapolis, Maryland. 

(MR. RICH, direct examination) 

1 Mr. Wheeler, by whom are you employed? 

A State of Maryland, Department of Chesapeake Bay Affairs. 

2 In what capacity are you employed? 

A As a biologist". 

3 And in that capacity with the State what functions do you 

serve? 

I serve in estimating environmental impact of various applica­

tions to all their wetlands, and I serve as a chief wetland 

coordinator and interpreter of wetland areas and private and 

State wetland mapping. 

4 And how long have/you done this? 

A For thirteen months. 

5 And what is your academic background? 
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I have a bachelor of sciene in biology from Towson State 

College. 

Are you familiar with this Mattawoman Creek area? 

Yes, sir, I am. 

MR. DOYLE: YourHonor, may I ask the same question 

afced of me yesterday. Is Mr. Rich going 

to qualify this man --

MR. RICH: No, no. This man is only going to 

apeak to the Mattawoman Creek pictures and 

what he has seen. 

MR. DOYLE: O.K. 

You say you are familiar with the Mattawoman Creek area? 

Yes, sir, I am. 

Now under what ciruumstances have you gained this familiarity? 

From four site visits, two of which I personally made. Two 

of which my field crew made. One was in April of 1971. Two I 

were in August of 1971, and one was in the first part of this j 

month. The purpose of the visit was to analyze vegetative J 

relationships to period of inundation, or that is to tide, 

and to document vegetative communities that we felt that we 

had analyzed from remote sensing techniques from various 

photogrammetric exercises in remote sensing. 

You say you have a field crew? 

Yes. 

Do they work under your supervision? 
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Yes. 

What data was collected during these field investigations? 

Species composition generally. This is vascular plant 

composition and some of the wooded swamp area also, but 

generally vascular plant composition ofthis particular marsh, 

and the relationship of these plants to other plants, the 

communal relationships, and the relationship of these 

communities to various nutrient factors, and the relationship 

of nutrient factors to tide factors — 
i: 
i: 

Mr. Wheeler, I don't want to cut you short but you are getting 

a little bit too technical for me. In summation, rather than 

go back to each piece of information that was collected, could 

you sumnarize the type of plant growth in the area? I seek 

now -- I want to limit my questions to you directly to the 

Mattawoman Creek area where the proposed dredging is to take 

place. 

Yes. Rather than --

MR. DOYLE: May I -- I think I have got to object. 

I didn't hear the witness indicate he was 

familiar with just the dredging area and my 

impression so far is that he made a general 

inspection of Mattawoman Creek, not just one 

limited to the dredging area. 

t 

MR. RICH: Wellif you want me to go to the entire I 

Mattawoman Creek I will be glad to -

253 



MR. DOYLE: Well I don't want — where you go. 

I just got to hold you to what this witness 

can testify to. 

Alright, are you familiar with the dredging area? j 

Yes, sir, I am. 

Have you listened to the testimony of Mr. Parker and Dr. 

Lauer with regard to the dredging area? 
i 

Yes, sir. ; 

Have you reviewed the slides presented here? 

Yes, sir. 

MR. DOYLE: If the court please, while I am on 

my feet, on a completely unrelated matter, 

may Mr. Taggart leave, the audio specialist? 

MR. RICH: Yes. 

COURT: Yes, he may be excused. 

I want you to speak to the proposed dredging area and I want 

you to, in summary fashion, state the findings of the field 

investigations made under your supervision? 

Well the dredging areas as outlined on this map provided me 

from Potomac Sand and Gravel Company, via you, Mr. Rich, showed 

that dredging area No. 1 - -

Is that the same as exhibit B? 

Yes, this is the same exhibit, a copy of that exhibit. Area 
mean high 

No. 1, the part below/water its vegetative character is yellow 

water lily, also called spatterdock. Area No. — 
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18 Excuse me. Would it help you to hve the slides on while 

you speak? 

A It may, yes. 

19 Do you have them in the right order, Mr. Wheeler? 

A Yes, I think I can relate them bade and forth. Now this is a 

panoramic view, of course, of the area. The area I am 

speaking of below mean high water in dredge area No. 1, Your 

Honor, is the area -- perhaps I should get — is there a 

pointer here? 

COURT: Yes, there's one behind the map on the stand. 

This area right in here, this is the yellow water lily. This 

is the part that you can see coming out into the --like that. 

The second area -- this is an oblique picture so I must 

nfualify these general lines. The second area -- by the way 

this is the area of oiginal dredge operation, I presume, I 

think as was said yesterday by Potomac Sand and Gravel. The 

second area as related to that generally encompasses this part, 

coming back like this and out here which is kind of an oval 

shape. 

20 For the purpose of the record you are speaking to the middle 

of the slide? 

Yes, I am speaking to the middle of the slide actually south-
which 

west, south and north of the deposit area spk±h I believe would 

be at this point of reference for the future slide is this 

light pile of sand and gravel right here. The chief vegetativje 
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character of this is the broad leaf cattails and a few 

smartweeds, and there also is some wild rice in this area, 

and also a unique species in this area too. Aneilema Keisak, 

it's hardly foundVln Maryland, and we have already found it 

in two different places in Marylaid marshes. It's northern 

range is listed for Viginia so it was a fairly significant 

find, and that was located right in here. This is another 

unique species besides the American lotus. Also we can pick 

up parts of --

Well if you want to get more particular you can switch the I 

slides. 

Well I think — thank you, Mr. Rich. This is also a yellow j 

water lily, spatterdock it's also called. This is the dredge 

area No. 3 which extends approximately, on this oMique, 
i 

approximately out in this area here. But you can see, Your J 

Honor, there's a dip, there's two dips in here. Dredge area 

No. 1 related to the first dip,the most southwest dip, and 

then dredge area No. 3 relates to the second dip which is 

northwest, northeast dip, east northeast dip here, the one 

closer. Dredge area No. 6 is also visible. That was hatch-

marked on this thing. I don't know whether it was different, 

but also the back parts of dredge No. 1 and No. 3 have hatch-

marks through them. Mr. Rich, I don't know, Year Honor, I 

don't know if that has any significance or not. Dredge area 

No. 6 is approximately in this area here. Dredge area No. 5 
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is out in here at the right center in this area. That's the | 
i 

right center of the picture, and dredge area No. 4 is just j 
! 
i 

off this picture I believe and would come inthis area right j 
i 

in here, sir. • j 

COURT: Well where that white pile of sand is --

Yes, sir. 

COURT: -- how deep is the water there? 

I believe -- I am not sure. We didn't take soundings. I 

believe I heard testimony yesterday as to fifty feet --

COURT: No, not inthe hole itself, but I mean in 

the creek. 

Oh, out in this area here. This is what is called type 13 j 

wetlands by the Federal Fish and Wildlife Service, sir, and 

that means that the tide in that area would vary from as low 

as maybe a foot to three feet, depending on whether or not 

we were on a spring flood tide or whether we were on an 

average tide, but generally since, with this yellow water lily 
probably an 

I would estimate sanxikK average depth of two and a half feet. 

This area here is partially submerged. Some of this is only 

subject to spring flood tide. Again the same area, Your Honor 

this is again the dredge area in the center, it's a previously 

dredged area. This is a proposed dredge area here and you get 

a better view of it. Proposed dredge area No. 2, you can 

actually see on this particular picture considerable amounts [ 
is 

of water that come in and permeate this marsh, but this/dredge! 
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area No. 2 again, an excellent picture. It comes out this 

way a little further, although generally it's in this area, 

and right here you can see a good portion of area No. 3 

coming out here and also part of area No. 1, I presume, in 

this corner here. 

You will have to speak to the corners and the areas and the 

slide, Mr. Wheeler. 

I am sorry, Mr. Rich. Dredge area No. 2 is in the middle of 

this slide, to the middle and left of this slide. Dredge 

area No. 1 is to the bottom right, and Dredge area No. 3 is 

to the middle right. Again another panoramic view. This --

you want -- what do you want on this, Mr. Rich? 

My question related purely to the plant life in the --

Well plant life, well as you get in here. Here is -- I heard 

yesterday unfortunately that the applicant to dredge wasn't 

able to visit this area during the growing season and unfor­

tunately did not spot the American lotus, nelumbo something 

is, specific that is letua, now that's right in here. Also 

there's a small patch of it right here. You can see ithas 

a broad green faced head on it right here. This is one of 

three or four stands in Maryland of this. As I said before 

the aneilema Keisak which is found out in here has only been 

reported twice in Maryland. The general vegetative character 

ofthis area in here, these woods, are low wet wooded swamp 

and in Federal Fish and Wild Life Services circular 39 they 

classify this as type 7, the wooded swamp. The main tree you 

are seeing here, this different color is the ash. 

I think you ought to clarify that a bit, the statement you 
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have been making about the Departments classification. How 

is this area classified? 

Well this area is classified as wetlands types 6, 7, 12 and 

13, although it's predominantly 7, 12 and 13. The Department 

of Interior has published bulletins for ease in communication, 

just like anything else, hopefully enlightening, and sometimes 

it can be that too. In typing wetlands as to their general 

character of the water as to salinity, how much there is or 

how much there isn't, and some of the vegetation and also the 

depth of the water. Wetlands type 12 that's fresh, coastal 

fesh marshes which according to -- by the standards in this 

circular go no deeper than six inches, they are submerged 

no deeper than six inches. Wetlands type 13 are coastal 

fresh marshes which range from six inches to three feet in 

depth. They generally support vascular plant growth such as 

yellow water lily and this nelumbo letua is found, and other 

species such as, highly productive species such as wild rice 

and several of our cattails, and cattails are also found in 

type 12. This is an arbitrary system set up by the Service 

and it has been quite helpful in communication most times. 

Do you have any more slides there, Mr. Wheeler? 

There are more, Mr. Rich. However, they would be similar or 

somewhat repetitious. 

MR. RICH: Well I think you can take your seat 

unless Mr. Doyle can cross examine on the 

slides. J 
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MR. DOYLE: I may have a question or two but I 

don't think I will need the slides. 

COURT: You may be seated. 

What was the frequency of plant growth and its productivity 

noted in that area, Mr. Wheeler? 

MR. DOYLE: Objection. 

What has been noted by your crew or yourself in that area? 

OUr crew has found predominant species if you want -- the 

predominant species in this area our crew has found by one, 

field checking the area and keying the species out if they 

didn't recognize them through the normal taxonomic procedures, 

and two,researching literature that has been done on primary 

productivity of areas, various species in fresh water areas 

relating these species to the species found, to the literature 

on these species, and we have found that they are highly 

productive. The areas range from, oh, off hand, we have 

averages for the broad leaf cattail, I have the data right 

here. I must say the averages of primary productivity for 

these areas are in manycases three or more times higher than 

that of a cultivated acre system. What I mean by that is 

that of wheat or corn or oats or potatoes. 

Are you saying that one acre of this type of marsh area 

produces three times as mach as a cultivated acre of those 

type of --

From data research that we — from all/data acquisition we 

have been able to get, from all researching of the literature 

we have been able to get, this is our conclusion, yes sir. 

Aside from this productivity ratios that you have spoken to 
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what other ecological values do you attribute to this marsh 

area? 

Well also obviously there is habitat values such as resting, 

feeding, nesting, escape, spawning, which have been,various 

values of that nature have been gone over quite frequently. 

I don't think primary productivity values of these marshlands 

have been emphasized and I felt it should be. Also, marshes, 

much of the literature and recent, very recent literature 

has begun to acknowledge the fact that tidal marsh flats 

can act as some what a pollution, pollution buffer areas. 

In other words, the plants will absorb the phosphates, 

nitrates, ammonia and other nitrogen phospherous containing 

compounds. Apparently the literature seems to back this 

up, that they will absorb these compounds and does not keep 

them in the system for algae which has a rapid die off rate 
less 

and Urns, subsequent frequent blooming, and also these tidal 

marshes have very good quality of reoxygenation, putting 

oxygen back into the water. 

How does/that work, putting oxygen back into the water? 

Well oxygen is a byproduct of the photosynthesis. Photo­

synthesis, by the way, is the — in the definition of primary 

productivity, it's a byproduct of that. In other words --

You take carbon — is it true you take carbon monoxide — 

dioxide. 

Dioxide from the air and the plants in turn produce oxygen --
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Yes, sir, well through the aid of water and sunlight they 

produce, they fix carbon more or less into carbohydrates. 

MR. RICH: Your witness. 

(MR. DOYLE, cross examination) 

Mr. Wheeler, am I to understand that when you made these four 

visits to the Mattawoman Creek that the sole purpose of the 

visits were to review the proposed dredging site? 

No, sir. On our visits to that area, right now we are in 
wetland 

an extensive/mapping program which includes, involves mapping 

private and State wetlands obviously, and my visits to this 

area were primarily concerned with that. Our field crew this 

summer were, I had trained and had been trained by several 

peoplle from local universities in remote sensing, aid recogni­

tion of various tonal factors on infra red, various types 

infra red photography, and one of their main purposes of course 

was to relate this tonal factors to the vegetative community. 

HOwever, they had to be able to identify what kind of vegeta­

tion was there. In other words, they couldn't call a cattail 

a smartweed or a smartweed a wild rice, or something like this] 

so they had to know, they had to have some taxonomic skills, 

or if they didn't know they had to bring the plants back. 

This is where I gained a lot of data on this marsh. j 

But that data was gained on four visits? j 

Yes, sir. 

And those four visits, as I understand what you just said, 
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encompassed the entire stretch of the creek from the mouth 

to the --to its --

Yes, sir, they did. Now the first visit that I was on went 

from the mouth down to past, there is a naval propellant station 

there, I believe, and we went past that and out in the Potomac 

and it got too rough for the boat we had so we went back up 

to the Route 224 bridge, a place all the way back up through 

the, all the snags and oxbows. 

The sergeant prior to you who testified estimated on just the 

chart that the creek is about three miles in length, but I 

note on the pictures that it meanders. Is it fair to say thatj 

it's actually probably longer than three miles in length? 

That's a good question. Cartainly I recognize that. Unless 

I had some type of odometer in the boat I don't believe I 

could answer that question. 

But your investigation on these four occasions did in fact 

encompass that entire meandering stream? 

Yes, sir. Now my investigations on two-- mypersonal investi­

gations did encompass the entire stream. Now my field crew 

took from the mouth to the sand pile, which you are familiar 

with, on one day to do a complete tonal relationships, 

community to tone, and on the second day went from the sand 

pile up to the bridge. 

I see, and these were full days? 

Yes, sir, eight hour days. 
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And how large was your crew? j 
i 

The field crew consisted of three people. They had one boat 
j 

and --
i 

i 
Including you? 

Well, yes, sir. When I wasn't there there was another person 

there in my place. There were always three people. One 

boat operator and two photo interpreters. 

u Y u d i d n ' t have to row tha t boat , did you? 

No, sir, we had a twenty horsepower Johnson engine on the boat, 
it 

Now was/your purpose just to identify the vegetation along 

the course of the creek or did you have other purposes? 

Well we wanted to identify the vegetation there in relation 

to period of inundation was one of our purposes, yes sir. 

In other words, we wanted to — we had -- the literature 

supports certain things about vegetation being below or above 

cert&in water lines and wewanted to confirm or refute our 

observations that we had made by interpretation of infra red I 

photography. 

So what you really did is make as complete a visual inspection 

of all the wetlands in this area as you possibly could? 

Yes, sir. 

And as I understood your prior testimony or answer to a question 

of mine that you didn't go there specifically to investigate 

these proposed dredging areas? 

On one visit they, I did, to be quite honest with you, I had 

! 

I 
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a, also had a dual motioe. One was to check the tide levels 

and one was to check and try to relate the vegetation to 

the dredge areas as outlined. 

As outlined where? 

As outlined in this --

MR. H1CH: Defendant ' s e x h i b i t B. 

Excuse me, exhibit B. 

And that exhibit B was supplied to you by Mr. Rich? 

Yes, sir. 

And you were advised that those six areas there were the 

dredge areas, is that correct? 

Yes, sir, I was. I was also advised that these -- I am not 

sure about the hatch marks --

I was just going to ask you, were you advised that certain 

portions of the proposed dredge areas are not to be dredged? 
get the 

Mr. Rich had mentioned to me that, I didn't/clear point, it 

was possible that in exhibit B the areas 5, 6 and the upland 

areas of 3 and 1, sir, were not to be dredged. We did not 

do any upland studies. We noticed it was mainly in oak, 

maple. 

Portions of all those tracts are over open water are they 

not? 

Yes, sir. I tell you, this map does not, is not, does not 

actually relate, it is a fairly good map but it doesn't show 

every little bend and creek, and what you may call open water, 
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what you may call mean high tide, as you all know. There's 

one area I had question about and whether, it looks like, it's 

possible that the tip of five could very well be either over 

open water or not over open water. Whether it is or not I 

don't know because of the spacial relationships of this map--

Your study had to do specifically though with that vegetation 

growing out of the water, did it not? 

Yes, sir, growing out of the water, any water that was 

beneath predictable tide level. 

So that if dredging was to occur to any degree in open water 
effect 

it would not have any adverse/on that vegetation, would it? 

MR. RICH: Object. 

COURT: You may answer if you know the answer. 

I don't understand the question. 

Well as I understood your study was for the vegetation that 

was growing above water in/fche wetlands. 

Sir, you realize that wetlands are all lands below, the State 

wetlands are all lands below mean high water, so the bottom 

of the Chesapeake Bay is wetlands. 

I understand that but I understand too that you were trying to 

you weren't interested in, I don't believe I have heard you 

testify that you actually inventoried the wetlands up there, 

did you? 

What do you mean by inventoried,sir? 

Count the number of acres of wetland on the Mattawoman Creek? 
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Yeah, we did do some acreage counting, however, most of our | 

work was done in trying to discriminate and finally discrimin­

ating water lines. 
i 

And vegetation? • 

Vegetation is a primary — since vegetation is responsive to — 

some vegetation is quite responsive to period of inundation 

or tide levels, it is very important, the vegetation is a 

very important factor in determining — 

Alright, now before I forget it. How many acres of wetland 

did you inventory up there? How much total acreage of wetland 

in that creek? j 

I have no idea. 

You just said you did? 

I said I had an idea -- some partial acreage, in other words | 

I know that the — or I was asked tofind this information, I 
5 

I know there are approximately two hundred acres of State j 

wetlands involved in Areas 2,-1, 2 and 3, and 4. 

In other words, you have inventoried the wetlands in the 

proposed dredging sites? 

I wish you would define that term inventory. Inventory can 

mean several things, sir. 

Well let's define it so we understaad one another. I am 

talking about counting the numberof acrea of wetland up the 

Mattawoman Creek? 

As far as counting surface area, no, sir. 
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But you did do that, make that type of study with regard to 

the proposed dredging area? 

We had a draftsman take a polar planometer and calculate 

from this picture here, the projections we had made onto 

a map, I asked the draftsman to show me approximately how 

much wateryfoas beneath mean high tide. 

Well it was done by calculations from the plat? 

No, sir, it was done by calculations from our maps which are 

blown up to one inch to 200 feet, and our -- the best — with 

whatever land marks we could take, we tried to put this 

plat, these lines here which are — well, we tried to take 

these lines and as reasonably as we could project them on to 

our maps which are 1 inch per 200 feet and it was taken from 

that. 

And that gaare you the estimate of the acreage involved in the 

dredging areas? 

Yes, sir. 

But you haven't made any similar calculations for the approx­

imate total of wetlands throughout the Mattawoman Creek? 

No, sir, we haven't been called to do so. We have the --

we know where the wetlands are, so with a polar planometer 

it wouldn't be too difficult. 

Under the wetlands act is it your department that is required 

eventaally to inventory all the wetlands? 

It is our department that is isquired to map the wetlands, sir, 
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but there is a difference between mapping and what you are — 

your connotation of inventory. 

Well I assume once you map it you can make the same kind of 

calculations about all the wetlands you made about these 

dredging tracts, can't you? 

Yes, sir. 

Well that's all I am trying to find out. Youhaven't mapped it 

yet? 

We have mapped the Mattawoman, yes, sir. 

Well can you estimate the same way for -- the same way you 

did for me the total acreage in the dredging sites, estimate 

for me the total wetlands infche Mattawoman Creek? 

Yes, sir, I can give you an estimate. Well wetlands, I am 

referring, of course my estimation would be based on any of 

the lands beneath a predictable tide level which would be 

o£ course spring flood tide. We have — it would be difficult 

to do this -- oh, youwant an acre figure? 

I would like to know some idea how many --

You see, let me -- in answering this question my answer caaLd 

very well be — not be too good, simply because we were 

searching for mean high water in spring flood tide levels, 

rather than total acreages involved. There is a wetland 

habitat inventory which was taken, more of what you are thinkiij 

of, I think, was taken in '67 and '68 by the Fish and Wildlife | 

Administration which lists total acreage for all wetland units. 
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Do you have those figures? 

I don't have those figures with me, no, sir. 

MR. RICH : Your Honor, we will be glad to bring 

those figures in. 

Now again, I am a little puzzled about the nature of your 

quest that led you and your team out there on four days. I 

understood it, Ithought, on direct examination to involve 

vegetation, a study of vegetation? 

Yes, sir. 

And that vegetation was not something you had to dig under 

ground to get to, or dive under water to get to, it was there 

for you to see, isn't that right? 

Yes, sir, it was. 

O.K. And that's why I am asking you if the dredging occurs 

in areas of open water from which no vegetation extended, isn1 

it fair to say that the dredging opaation would not adversely 

affect that vegetation? 

No, sir, that's not, in my :opinion --

Well I am sorry, you can't state an opinion. You haven't 

been qualified --

MR. RICH: Well you asked the question. Let the 

man answer. 

I am just asking, if I am dredging a piece of open water here 

and the vegetation is over here it can't possibly disturb that 

vegetation, can it? 
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If you had some type of barrier between your dredge operation 

that would prohibit sediment that is being stirred up by a 

dredge from completely inundating the, and possibly raising 

the lewel of the marshes beside it, possibly lowering the 

euphotic area or -- well, if it's deep enough to lower it. 

I don't know. It depends on how close you dredge. There are 

a lot of factors involved in that question, sir. 

If I dredged on fastland would that necessarily upset that 

vegetation? 

Not necessarily, no, sir. I 

To the extent that any dredging of sand and gravel took place 

on fastlands, to that extent the vegetation wouldn't be 

disturbed, isn't that correct? 

The vegetation on the fastlands certainly would be. 

Well I understood your study had nothing to do with vegetation 

on the fastlands? 

Well it's just my feeling th£ dredging was to dig up dirt 

and to dig up dirt, unless you are going to dig around every 

tree, my assumption was that you would naturally dig trees 

with it. 

The vegetation you noted was common up and down Mattawoman | 

Creek was it not? 

The vegetation I noted was common down Mattawoman Creek? 

It ran throughout the Creek did it not? 

Well I can give you a species -- no, sir, thas is some 
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diversity, sir. The further up toward the river you get you 

get into your more types 6 and 7 swamps, you get your vibur­

nums in there, your viburnum dentatum, principally shrubs and 

your rosa palustris, your swamp rose. You get up in there 

you get a lot of your panic grasses, and tilings of that 

nature. Also your ashes, your black willows and river beeches 

and river birches and some dogwood species. It's innumerable. 

Now as you come down the river you run into more of your 

broad leaf and emergent plants. What they call arrow arum 

and pickerelweed and nelumbo, the American lotus, and also 

you will find wild rice in that area, fairly good stands of 

wild rice, and also as you go down the river we find typha 

angustifolia. A narrow leaf cattail is up near the head. 

As you go down further you run into latifolia, or broad leaf 

cattail. Also you run into several smartweeds, as I said 

before. You run into decodon down there. The character does 

change I would say, somewhat. 
not 

It changes but it's/patterned like a flower garden? It 

extends over periods of space along the creek, doesn't it? 

Well sir, vegetative mapping, I don't know -- would yau 

rephrase that question. 

I am just trying to find out if the vegetation doesn't follow 

a pattern up and down the creek. I understand you might 

find some at the head that you don't find at th e mouth, but 

you don't find what vegetation there is there in patterned 
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squares like a flower garden. It stretches out. It grows 

naturally and wildly, isn't that so? 

Well it is to a certain extent, although there are --

( 
To what extent is what I just said not so? f 

Well there are a lot of patterns in nature which aren't 

compr extendible to most of our thinking but, for example, there 

is a pattern in there that -- pattern that is comprehensible 

to almost anybody's thinking is the American Lotus, is a 
have 

nice circular stand. I hast a picture there to show you if 

you would like to see it. That's a pattern. It's located 

right in one spot. The Zizania, excuse me, the wild rice 

all seems to follow berms on the way down and it of course 

is all below mean high water. The broad leaf emergent plants 

are generally, they follow the pattern in that they are in 

zero, maybe one or two inches to three or maybe a foot, foot 

and a half of water all the way down. The water lily follows 
• 

a pattern on what are called tidal mud flats.in some of tiiese j 

areas, too. 

In your invest^tion of the dredge areas is there any 

vegetation in any of those areas that is not repeated else­

where in Mattawoman Creek? 

MR. DOYLE: Mr. Rich, I wish you wouldn't indicate 

the answer to the question. Let the witness 

answer the question. You don'tfoave to nod 

your head. 
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MR. RICH: Your Honor, I move that be stricken 

from the record. I am just sitting here 

like this. 

Your Honor, I wasn't watching Mr. Rich. 

COURT: Well, strike it out. 

Would you repeat the question? 

MR. DOYLE: Would you repeat that question, Miss 

Stenographer? 

(QUESTION PLAYED BACK) 

Yes, aneilema keisak, the one species that we have only 

found twice in Maryland, is in dredge area No. 2, and is 

no where else. 

Is that a wild growth? 

The method of introduction I am not sure of, sir. 

Well I mean it's not planted, it's not a domesticated 

vegetation, is it? 

I don't believe it is a scape exotic, no, sir. 
unique 

Now is it your testimony that there's something/in the soil 

qualities or the water qualities of those dredging areas that 

would prevent that flower from growing some place else in 

Mattawoman Creek? If there are unique aspects to it I want 

you to tell me what they are. 

Unique aspects of the dredge area over any other area in the 

creek? 

Yes. 
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I would say -- I think I see the point you are driving at. 

I would say the whole creek in itself is very valuable and 

I can't select your dredge spots out as any more valuable 

than a spot, really any -- a spot right next to them. However, 

that doesryfc, in my opinion negate the value of the whole 

stream. 

I am not trying to negate the value of the stream and I think j 

you just gave me an honest good answer. What's your assign­

ment with the Chesapeake Bay Affairs Department? 
al 

I investigate -- I do investigative environment/ impact operations, 

proposed operations which may have environmental impact, 

I 
proposed alterations of wetlands which may have environmental 

impact, and right now I am chief coordinator of the wetland 

mapping, a program with a contractor. 

Is it fair to say your department or Chesapeake Bay Affairs 

Department is a defendor of the wetlands? You are there to 

protect the wetlands, isn't that so? 

No, sir. j 

MR. RICH: Your Honor, the statute speaks for 

itself. I will cite it for the court, it's 

Article 66 c, Section 718 through 731, and 

the statute has certain indicia in it, and 

for this man to interpret what his role --

what the Chesapeake Bay Affairs role is under 

that statutory law is somewhat irrelevant to 

1 
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such as the one you have described here? 

I don't believe I said I was the chief wetland coordinator, 

sir. 

Well what ever — what are you? 

I am in charge of coordinating the mapping, wetland mapping 

project with a private contractor. 

And that's allyou do? 

That's all I am doing right now, yes, sir. 

MR. DOYLE: No further questions. 

(MR. RICH, redirect examination) 

Just to clarify --at one point you made the statement that 

wild rice grows below mean high tide. 

Yes, sir. 

Is it true that there are certain vegetations or plants 

growing under mean high tide? 

Yes, sir. Absolutely. That is quite clear. I can give you 

a list of some eight or ten species in that particular area 

which are predominant in that area which grow beneath mean 

high water. That's one of the essentials of mapping. 

And just to clarify another question that Mr. Doyle brought 

up. What effect would the proposed dredging as proposed by 

Potomac Sand and Gravel have on the entire Mattawoman Creek 

area? 

MR. DOYLE: Objection. 

MR. RICH: This was Mr. Doyle's question, Your 
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Honor. 

MR. DOYLE: Oh, no. Mr. Rich I thought said 

very clearly in the beginning he wasn't 

trying to qualify this man as an expert. 

The man testified all he did was make an 

inspection for vegetation andhe is not 

qualified to render an opinion as to the 

effect of a proposed dredging operation on 

that vegetation. He doesn't qualify to do — 

or he hasn't qualified him to do that. 

MR. RICH: Your Honor, Mr. Doyle asked this man 

for his opinion as to the vegetation with 

respect to this area and the entire Matta­

woman Creek. He went into this and opened 

the door a number of times and the record 

speaks for itself. I am jus t asking this 

man what effect does the dredging out of the 

proposed areas have on Mattawoman Creek. 

COURT: As to vegetation. 

MR. RICH: As to vegetation,growth. 

COURT: I think he may answer that. 

Well obviously dredging, the proposed dredging in the dredge 

areas would completely eliminate the vegetation there. Con­

sidering Mattawoman Creek is a natural system I feel that — 

there's various angles to this question. Let me rephrase my 
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answer. The areas within the dredge - - proposed dredge 

area by Potomac Sand and Gravel obviously would be physically 

removed. The areas directly adjacent to them would certainly 

not be abetted in their growth patterns and I am uncertain 

as to what secessional data we have there. Probably, I am 

sure there would be some caving in. I remember Dr. Lauer's 

testimony about another area. However, you must remember 

this would be cutting directly through the marsh and I am sure 

theaswould be some caving in right in this particular instance j, 

It certainly would be an alteration of the natural secessional 

system besides the direct removal -- besides of a direct 

removal of the vegetation within the spoil areas. I am sorry, 

within the deposit areas. I think a study would be necessary f-

MR. RICH: No further questions. 

(MR. DOYLE, recross examination) 

You indicated Mr. Wheeler, that there is growtbAn the dredging 
growth 

areas,ka&h below mean high tide, is that correct? 

Yes, sir. 

You weren't trying to imply, were you, that there wasn't 

growth below mean high tide in all the other areas along 

that creek were you? 

No, sir, I wasn't. 

Now you indicated that the dredging operation would certainly 
away 

do what we have admitted it would do, and that is to take/the 

vegetation in the areas actually being dredged. You carefully 
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said however that in those areas that were adjacent to it 

all you could say is that the vegetation would not be bettered^ 

isn't that your answer? 

MR. RICH: He used the word abetted. 

MR. DOYLE: I thought he said not bettered. 

I meant a-b-e-t-t-ed. 

Not abetted? 

Yes, sir. 

Would it be the contrary to that necessarily? 

I certainly believze that any alteration of the natural system 

there would be effects on — if you alter one part of the 

natural system certainly another part can not go untouched. 

On what studies do you base that conclusion, Mr. Wheeler? 
specific 

I dont base that conclusion on any/studies — 

Alright, now you mentioned that there would necessarily j 

be caving in as a result of the dredging, is that correct? 

(Nods head in the affirmative) 

On what studies or facts do you base that conclusion? 

Just, well mainly from the fact yesterday Dr. Lauer -- j 

Oh, you are predicating it on something you heard yesterday? 

Partially, yes, sir. 

I 
MR. DOYLE: I move to strike that portion of the 

answer, if the court please, as not proper 

foundation for the conclusion. 

MR. RICH: Well Your Honor, Mr. Doyle asked the 
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question and he is repeating what Dr. Lauer 

said. 

MR. DOYLE: I asked a lot of questions but that's 

no reason why it's a proper answer. 

COURT: No, I'll strike it out. It's in the 

record, Dr. Lauer's statement. 

MR. DOYLE: No further recross. 

MR. RICH: Mr. Wheeler, you can go back to work. 

COURT: Step down. Do you have anyfurtha: need for 

this witness, Mr. Doyle? 

MR. DOYLE: No, sir. 

COURT: You may be excused. 

MR. RICH: Mr. Odell. 
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JAY ODELL, a witness of lawful age, being first 

duly sworn, deposes and says: 

CLERK: Will you state your name and address? 

Jay Odell, 1109 Primrose Court, Annapolis, Maryland 21403. 

(MR. LORD, direct examination) 

Mr. Odell, by whom are you employed? 

State of Maryland, Fish and Wildlife Administration under the 

Department of atural Resources. 

And how long have you been employed by the State of Maryland? 

Three and a half years. 

And has it always been in the area of fish and wildlife? 

Yes, that's correct. 

Will you tell the court your educational background? 

Bachelor of Arts degree, Marshall University, 1962. 

What was your major? 

Science and education. 

Go on. J 

Master's -- Master of Scierte degree, Marshall University, s 

1965 in biological science. 

And while you were working towards your master's degree what 

were you doing for employment? 

During that period of time 1 was engaged in teaching in public 

schools, West Virginia and Ohio. 

What subjects? 

Variaus subjects including general science, geology, biologica:. 
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science. 

Alright,upon obtaining your master's degree did you take 

further postgraduate studies? 

Yes. One summer of postgraduate work during the summer of 

1965. 

Alright, and did there come a time when you left your 

teaching position in the public schools and take a job with 

the Federal Government? 

Yes. National Parks Service under the Department of Interior 

as park naturalist, State of Oregon, Crater Lake National 

Park. 

And what year was that? 

1966. 

And you stated, I think, that you came to work for the 

State of Maryland in 1968, is that correct? 

That's correct. 

Alright, and in what capacity have you been employed by the 

State? 

Since I started with the State in March of 1968 I have been 

project leader or chief of stream investigation and fish 

investigation for anadromous species in Maryland waters. 

Anadromous species? 

Yes. 

Could you tell me what those species would be? The definition 

of anadromous species would be. 
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It would be a species of fish that spends the better part of 

its life cycle in salt water, principally the ocean, that 

migrates to inland areas of lesser salt content for spawning. 

Principally in the spring, early summer. 

So you have been involved really with two separate types of 

projects, anadromous fish study and stream survey, is that 

correct? 

Two separate phases but the same program. 

I see. Did you create this program in 1968? 

I started the program in 1968, that is correct. 

And it is continuing in effect right down to today? 

That's correct. 

Do you work with a staff? 

Yes. 

Do you supervise that staff? 

Yes. 

And how many people are on the staff? 

Seven other field personnel other than myself. A total of 

eight people engaged in field activities. 

And you are the project leader of that study? 

Yes. 

Alright, now since 1968 do you have any figures onthe number 

of streams that you have surveyed in the State of Maryland? 

Approximately two hundred streams surveyed throughout the 

tidewater counties of the State — 
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Tidewater counties? 

Yes. It would be counties having tidal waters. This would 

be principally seventeen counties in Maryland. ; 

Alright, and what does a stream survey consist of? 

This would be a reconnaissance of either by boat or by actually 
i 

walking the stream, depending upon whether or not the stream j 

was navigable, and recording physical, biological and chemical 

factors along the stream which would effect fish passage and 

reproduction. 

And you also said that there were fish surveys conducted under 

your authority. 

Yes. 

Do you have any idea how many streams have been surveyed 

since 1968 for fish studies? 

Approximately four hundred streams investigated at one or 

more times for species of fish present. 

So your four hundred figure relates to the number of separate j 

streams, not the number of investigations? 

Correct. 

It could be a significantly higher number of investigations? 

Yes. 

Alright, now what does a fish survey entail? 

It entails going to a stream and sampling the stream with 

various types of fish collecting gear, depending upon con­

ditions of the stream. Using the gear, collecting the fish, 
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bringing the fish ashore, counting the numbers present, 

recording all species of fish present, and later in the 
indications 

laboratory making size/of the various species caught. 

Now do you have an estimate from those figures and the total 

number of streams that youfoave worked on as to how that 

relates to the number of streams inthe State of Maryland, 

percentage figure? 

In tidewater Maryland, considering all streams, both fresh 

and salt water streams within the eighteen counties located 

in the Bay area, this four hundred would probably be 30% 

calculation of the total number. 
to 

Alright, now with specific reference eba the Potomac River 

drainage area, has there been any concentration of your 

efforts in this area? 

Yes. 

And can you describe for the court what that?s been? 

Since last August the Potomac River drainage has been the 

area of study in my program. We work on a river system basis, 

therefore, the Potomac River, since last August and continuing 

through until the present time has been the sole area of 

study. This area study would encompass all streams from the 

river mouth to Washington, D. C. on the Maryland side of the 

Potomac. 

Would it be a fair statement that your field of concentration 

during the past year has been in this area yxm have just 
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described? 

That's correct. 

Alright, now switching back to two other points. Are you 

presently involved in any teaching? 

Yes, sir. 

And where is that ? 

At Charles County Community College, LaPlata, Maryland. 

And what do you teach? 

I am instructor in aquatic and pollution ecology. 

Alright, and are you familiar with the scenic rivers program? 

Yes, sir, I am the fish and wildlife representative on the 

scenic rivers technical task force committee. I represent 

the department. 

MR. LORD: Your Honor, I would like to suspend for 

a moment and see if Mr. Doyle has any 

questions of this witness. 

MR. DOYLE: Just one or two. 

(MR. DOYLE, Cross examination on qualifications) 

As I understand, Mr. Odell, is it fair for me to say you are 

an expert in anadromous fish? 

Yes, sir. We do the principal share of anadromous fish in­

vestigation in the State. 

And that's your only field of expertise? 

MR. LORD: I object to that. 

MR. DOYLE: I am asking him --
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No, it would not be. 

COURT: Well, he has answered the question. 

It would not be. What other fields of expertise are --

Well in conjunction with the anadromous fish study we also 

do, as I mentioned, a inventory of streams to ascertain the 

conditions that would relate to anadromous fish propagation. 

So we consider ourselves to be expert in anadromous fish 

investigation as well as other species, plus stream inventory 

work. 

But if your investigation has no impact or reflect on anadro­

mous fish you are not interested in it andyou don't profiess 

to be an expert in those areas, do you? 

Yes, sir. We also work in other things. From time to time 

we review Corp of Engineers permits for dredging and filling. 

We review Federal soil conservations service projects for 

channelization. We report wetland types where they have 

occurred. In general from time to time we review all the 

environmental matters coming through the State channels. 

But doesn't it all relate finally to how any one of these 

things effect anadromous fish? 

In most cases. 

In all cases, isn't that so? 

Not in all cases. In some cases we review things that would 

in fact be a question of whether or not anadromous fishes 

would be effected, yes. 
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MR. DOYLE: Alright, I have no further examination 

on his qualification. 

COURT: Alright. 

(MR. LORD, continues direct examination) 

Mr. Odell, with specific reference to Mattawoman Greek about 

which there has been considerable testimony already,are you 

familiar with this area? 

Yes. 

Can you estimate the number of times that you have visited 

personally this area? 

I would estimate approximately 15 times since 1968. 

Alright, has your staff or yourself conducted any stream 

surveys or fish surveys at Mattawoman Creek? 

Yes. 

Go back to the first such survey and for the court's benefit 

and my benefit could you give us the date as to when this 

would have been commenced? 

Mattawoman Creek was survey on September 17th, 1970. This 

was a survey by boat and by walking the stream from the stream 

mouth to the — 7.7 miles above the mouth of the stream. This 

woulti be at the Route 225 location. 

Is that the upper terminus of the creek? 

This would be not the upper terminus. The upper terminus 

would be approximately twenty to twenty five miles to the 

head waters of the stream. 
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Alright, and did this — are you familiar from the testimony 
and knowledge 

that has been heard/from your general/where the proposed 

dredge sites are in Mattawoman? 

Yes. 

And did this survey include that particular area? 

Yes, it did. 

Alright. And what in the way of sampling materials was done 

by you and your staff during that September 17th survey? 

On September 17th, five sites in Mattawoman Creek were in­

vestigated for fish, An additional two sites were investi­

gated on September 21st for fish. Total of seven sites were 

investigated during September of1970. 

Well now tell me a little bit more about the nature of what 

is done at each one of these sites? 

We use a beach seine usually, for this partiuular stream, it 

was 50 feet in length, four feet deep. The mesh size was 

1/4 inch. The seine was designed to capture all species in 

the area greater than l/4th of diameter, which would capture 

most of the species present. 

How would you characterize the month of September as being 

an appropriate month to undertake such work? 

We design our study for fish investigatinn so that it would 

take place during late summer and early fall because this 

would be the time of year in which juvenile species would be 

present following the spring spawning season. This would be 
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the time they would be in the area before moving down river 

and out to sea for the anadromous fishes. 

Would it be a fair statement that you believe that this wjald 

be the most appropriate time to conduct such a survey? | 

Yes, it would be the most appropriate time to determine 

nursery areas for fish following spring spawning, that's 

correct. 

And on the other hand which particular month would you feel 

were the most inappropriate to conduct a fish survey? 

A survey of this type the most inappropriate time would be 

from approximately November 1 to March 1. 

Alright, now that takes care of the September, 1970 surveys, 

was anything done byyour project group subsequent to that 

time? 

Yes. | 
i 

And could you describe that? I 
i 

During thepast spring of 1971 we had two stations in Matta-

woman Creek in which plankton collections were taken weekly, 
s 
i 

starting in April -- jj 
i 

Before you get into that can you describe for me what a j 

plankton is and the process you would use in order to take it?| 

A plankton would be the microscopic organisms in water, j 

consists of both plants and animals. The gear we used was 

standard half meter plankton net with an attached jar. The net 

is towed behind the boat for five minutes at each site and the 
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resulting water was passed through the net, strained to 

capture fish eggs and larvae forms of fishes as well as other 

organisms present in the water. 

Well I assume on data collected in September of 1970 and 

again in the^spring of 1971 that you did an inventory of the 

material collected, is that correct? 

That's correct, plus lab analysis made of the dsta collected. 

Well with respect to species and types could you tell the 

court what you determined to be present as a result of those 

surveys? 

Starting with the fish survey in September, 1970 the 7 sites 

were located at approximately one mile intervals from:£he 

mouth of Mattawoman Creek to mile 7.7 at Route 225. 

Once again through the dredge area. 

Alright, through the dredged area there would be two or 

three sites. The first site would be site No. 5 at the dredge 

zone. This site as far as anadromous or semi anadromous 

species of fish we collected blue back herring, white perch, 

and striped bass. At site 6,which is approximately 1 mile 

above site 5, still in the proposal dredge zone, we collected 

white perch, yellow perch, blueback herring and alewife. 

These would be the two sites immediately in the proposed 

dredging area. • 

And do you have other points nearby the dredging area where 

you also took samples? 
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A Yes, station 7 was above the proposed dredge zone. 

58 Are there other types of fish which were picked up in those 

areas? 

No. In general our collections revealed that from the mouth 

of Mafctawoman to the sample area there was a consistency in 

species. 

59 Alright, of the fish that you mentioned, you might go back 

i i 

over them again, and tell the court whether these are 

commercial fish or sport fish or both? 

The work we do is principally for commercial fisheries. The 

anadromous species would all be considered commercial, having 

commercial catch value that — there would be five anadromous 

species. The alewife, which is a herring. The blueback 

herring, the American shad, hickory shad, striped bass. Now 

semi anadromous species also having commercial value would 

be white perch, and yellow perch, and there are other species 

having commercial significance but these would be the principal 
j 

species in which we are interested at the present time. j 
i 
i 

60 And some of these also have sport fishing value? 

A Yes. White perch, yellow perch, striped bass, all have sport 
values as well as shad in some areas of the State. 

61 Alright, now moving on to your spring of 1971 work can you 

give some observations on what you found as a result of that? 

At site 1, which is approximately three mijes above the mouth 

of the stream --
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62 And where in relation to the dredge area? 

A ! This would be below the proposed dredge zone. We collected 

larvae forms of the following species. Yellow perch, white 

perch, striped bass and herring which indicated this would 

be a spawning area since the larvae recently hatched from 

eggs were collected. At site 2, which would be in the pro­

posed dredge zone, larvae forms were collected for the 

following species: yellow perch, white perch and herring. 

Alright, based on material gathered in these two studies did 

you reach the conclusion about the value of this area from 

a hatchery and spawning point of view? 

Yes. 

And what is that conclusion? 

Spring plankton collections revealed that this was a spawning 

area for various species of fish having important commercial 

and sport catch of significance in the Potomac River drainage 

and throughout the State of Maryland. 0 r collections from 

last September revealed that this same area is an important 

nursery area for commercial and sport species following the 

time of spawning, which has significance for the Potomac River 

drainage and the State of Maryland. 

Well taking into consideration the whole Potomac River drainag4 

area that you have already indicated an extreme familiarity 

with do you hae any comments or opinion with respect to this 

particular area? 
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MR. DOYLE: Your Honor, I am going to object to 

that question. I am not sure I understand 

it. 

MR. LORD: I will rephrase it if you would like, 

Mr. Doyle. 

MR. DOYLE: Well I wish you would. 

Over the past year, Mr. Odell, you have stated that you have 

concentrated exclusively in the Potomac River drainage area 

and you have also indicated a complete familiarity, beaause 

of 15 visits to the Mattawoman area, you have also stated 

its importance subjectively for hatchery and nursery. I 

would like now to have your opinion as to the importance in 

the setting of the Potomac River drainage area of this 

particular area? 

MR. DOYLE: Well, if it please the court, I think 

my objection,even now with clarification, 

must still stand because I didn't understand 

the witness to testify when he described the 

surveys of the streams that were taken that 

he attempted to classify them in any way 

sofar as standing or qualitative measures 

were concerned. I understood the surveys 

to look for anadromous fish and factors that 

would either help their, or impede their 

growth and their survival. I didn't under-

295 



stand him to say that he classified the 

streams, and I suspect that's the thrust 

of this question. I don't think there has 

been a proper foundation laid for it. 

MR. LORD: Your Honor, all I am asking this witness 

is to state if he has an opinion on this 

subject, what his view is of the importance 

of this particular area in the context of 

the Potomac River drainage area, which he 

is completely familiar with and --

COURT: Of course, he said he only surveyed one 

side, the Maryland side as far as D.C., is 

that correct? 

(Nods head in the affirmative) 

Alright, with that limitation have you surveyed other streams 

in the Potomac River drainage area and if so, what would be 

the geographical limits of that work? 

Yes, we studied all streams in the drainage on the Maryland 

side from the mouth of the Potomac River to Washington, D. C. 

These were investigated through stream surveys and were also 

investigated for species of fish. 

MR. LORD: Now Your Honor, against that background 

I would like to restate that question. 

Mr. DOYLE: And again I wjuld object. There has bee 

no showing that the surveys taken elsewhere 

are comparable in either extent or in study 
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content to what's happened in Mattawoman. 

I understand a egg and larvae survey has 

been made on a weekly basis in Mattawoman. 

I don't know that the surveys have been 

equally extensive elsewhere and it seems to 

me like somebody is pinpointing Mattawoman. 

MR. LORD: Your Honor, I think if Mr. Doyle wants 

to try to get at this witness on that subject 

on cross examination he is free to do it 

but it seems to me to be a perfectly proper 

question. 

COURT: Well I think it might be helpful if you 

would show these other surveys were the 

same type or similar type and just what they 

Alright, I think you understand what is troubling the court, 

Mr. Odell. Could you give some further testimony as to the 

types of surveys conducted in other streams and creeks? 
in 

Each stream was surveyed/exactly the same manner throughout 

the Potomac River drainage in that physical stream surveys 

recorded the same features. The physical actions sought the 

same species, so the only variation would be in certain 

instances different types or sizes of gear might be used, 

depending uppn the conditions of the stream. We had to use 

a gear that was most appropriate to the stream conditions. 

MR. LORD: Does that lay the foundation? 
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COURT: Yes. 

Now do you recall the question? 

Yes. 

Would you please respond to it? 

Our spring collections throughout the -- of plankton and 

adult fish throughout the Potomac drainage revealed ten 

main spawning streams in the drainage. These would be the 

ten streams that would be direct tributaries to the river, 

and Mattawoman Creek was one of the ten streams identified 

as supporting spawning of anadromous, semi anadromous species. 

Alright, now are you familiar with dredging operations? 

Yes. 

Can you state the extent of your familiarity? 

Review of Corp of Engineers permits to dredge and fill in 

various waters in Maryland. Recommendations made at various 

times for dredging and filling in relation to fish spawning 

activities or other environmental considerations. Review of 

various soil conservation service channelization projects 

thmighout Maryland. Personal sighting of various dredge 

oprations throughout the State. 

Alright, haveyou actually observed a dredging or dredging and 

fill operation relating to said and gravel? 

Yes. 

Now I assume then that you are familiar with this operation and 

the results of this operation, is that correct? 
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Yes, that's correct. 

Now against the background that you have already stated do 

you have, -- can you tell the court what the result of 

dredging would be upon Mattawoman Creek? 

MR. DOYLE: Objection. There has been no indica­

tion by this witness, at least we haven't 

heard anything, that suggests that he has 

viewed a dredging operation in the context of 

how it may or may not effect or have an 

effect on anadromous fish, and I don't 

believe he can relate how a dredging, what 

the dredging operation would do unless he 

shows that kind of a background, or show 

some studies that would lead to a proper 

conclusion in that area. 

COURT: Is there anything you wish to say to that? 

MR. LORD: Well Your Honor, if you want me to 

rephrase the question I can but I -- it seems 

to me to be a proper question. This is not 

related specifically to anadromous fish. 

This is related to his observations on maty 

occasions of what the site at Mattawoman is 

like and he is also, his extreme familiarity 

with dredging. 

COURT: I will let him aaawer the question. 
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Alright, wouldyou please state your conclusions? 

The dredging for the most part is before the fact of dredging, 

so based on my experience with dredging operations and the 

biology of anadromous fish and familiarity with general 

literature on dredging operations, the probable facts, a? far 

as fish spawning and nursery area would be several. One 

effect would be an increased water turbidity resulting from 

the physical process of dredging. 

Once again, can you clarify that term turbidity? 

Turbidity would be the penetration of light into water. 

So the water would become more opaque, is that correct? 

It would become more opaque or more turbid, less clear. This 

consequent increase in turbidity would be a lessening of 

water quality,of course, and a consequent reduction of light 

penetration into water would reduce plankton production. That 

is there would be less sun light penetrating the water and 

there woiLd be less photosynthesis or production of aquatic 

plants which are important in the food chain for various 
would 

species of fish present. It/be a physical removal of aquatic 

vegetation associated with the wetland areas in the area. 

What is likely to be the result of that? 

Well this vegetation serves as spawn attachment for various 

species of fish. During the life cycle of many fish the eggs 

must be attached under water to aquatic vegetation and sus­

pended and receive ojygen through the tidal action while 
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attached. This vegetation would not be present so therefore 

there would be a reduction in the actual spawning habitat 

through physical removal of vegetation to the extent that 

the dredging operation occurred. j 

What other effects are likely to result or possibly could j 

result from the removal of vegetation? 

There will be less oxygen produced in the water. You would 

expect a decrease in oxygen because green plants associated 

with a marsh or wetland habitat produce oxygen by photo- j 

synthesis during the day time, so consequently removal of 

the plants would lessen the oxygen would deteriorate waterfall 

in the stream, oxygen removal, or not actually removed. It's 

not actually made if the plants are not present. 

Well youhave said that vegetation acted as an attachment 

for spawning purposes. What would be the result if the 

dredging/took place during the spawning season? 

The substrate material for egg attachment would not be 
if it 

present. The spawning xkax occurred would be probably on the 

stream bottom where conditions would be less suitable for or 

not suitable at all for egg development. 

Suppose eggs were already attached to the vegetation what 

would the result of the dredging be? 

This would be physical removal. The eggs would in some cases 

be broken loose from the vegetation and they would be set 

adrift in the water where condti ons for propagation might be 
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more unsuitable. The question of development, it's hard to 

say. It depends upon the fate of the egg.-

Would these --we heard some testimony yesterday and I believe 

you were present for it, about the phrase benthic organisms. 

Would these be benthic organisms within the definition as 

you are familiar with it? 

Benthic organisms would be the organisms attached to the 

bottom or live on the bottom or in association with the bottom 

strata. These organisms would be physically removed by the 

dredge. The effect of this would be a reduction in food 

supply for these species of fish and other organisms that 

had these in their food chains. 

Is -- it's true,is it not, as we have heard from several 

witnesses that this Mattawoman Creek area is certainly subject 

to tidal movement, isn't that correct? 

Yes. 

What are your observations about otherpossible impact of 

dredging in tidal areas? 

MR. DOYLE: Objection. 

COURT: Let me interrupt you at this point. Before 

we get on to any other possible effects, I 

think I am going to have to recess for lunch 

and continue --he has covered the one and 

we can get to the rest ofit after lunch. We 

will recess until 1:30. 
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(COURT RECONVENES AFTER LUNCHEON RECESS) 

COURT: I think you were in the process of direct 
i 

examination. ! 

MR. LORD: Right, and I remind Mr. Odell he is 

still under oath. 

We were talking, Mr. Odell, about the effects of dredging 

upon this area and you had mentioned several points and I 

think I had just asked you whether in fact this was an area 

effected by the tidal flow and you said that it was, and I 

ask you because of this particular fact are there additional 

considerations or factors which might result from the dredging 

of this area? ;i 

MR. DOYLE: And I objected and the ground would ;j 
the 

be/same after lunch as before lunch, that 

the question is not specifically related to 

his area of expertise which is its effect | 

on anadromous fish. I think the question 

ought to be limited in that regard. 

MR. LORD: Well Your Honor, I thought we had 

already been through this before. 

COURT: We had --

MR. LORD:': Mr. Doyle --

COURT: I will overrule the objection. 

Alright, answer the question please. 

Probably, since this is a tidal stream throughout the proposed 
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dredging zone will be a movement of sediment which is 

dredged from the bottom. This will be scattered,at least 

a portion of it throughout the zone of tidal influence. 

There will probably be some direct damage to fish eggs and 

larvae resulting from sediment. This would be either direct 

mechanical damage which might be lethal to developing fish 

forms or it might cause an attachment situation to the eggs 

or larvae whete they would be surrounded by a coat of sediment 

with a consequent depletion of oxygen causing suffocation. 

This proposed dredging area would also probably interrupt 

the process of spawning during the spring when it occurs, 

which would be a mechanical action, a thrashing of th e water 

which would have a disturbance factor of the spawning behavior 

of fishes in this zone. 

After the dredging operation has been completed would there 

be any effect in your opinion of the movement of fish through 

the spawning area? 

Is that after the dredging is completed? 

Yes. 

After the dredging is completed there should be no physical 

fish passage blockage. In other words, the stream would not 

be obstructed to fish passage through the zone and to up­

stream areas but it would be a period of sediment presence 

in water in ibis area after dredging until this settles. 
you 

Right. Now you said, I think, that/are the coordinator, or 
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see if I get the phrase correct — the representative on 

the scenic rivers program. Has the scenic rivers program 

contemplated inclusion of the Mattawoman Creek? 

Yes, it has. 

Now this is a fresh water area, is it not? 

It is fresh water area although it is subject to tides, that's 

correct. 

And does this give it any particular uniqueness in the whole 

drainage system we are discussing here? 

It's not unique in the sense that it would be the only 

stream in the drainage that has a tidal influence and also 

fresh water. Several other streams in the same area have the 

same situation. 

Now you talked about anadromous fish. Did you determine from 

your fish study that there are also resident species of 

fish in this area? 

Yes. I just mentioned the ones that are well known for 

commeridal and sport catch values although there are many 

other species. Some other species important in sport fishing. 

Now you have heard testimony ove^the last two days about 

Graney Islaand. Are you also familiar with that location? 

Yes. 

And what's the basis of your familiarity? 

During the latter part of 1970, more specifically during 

September of 1970, members of my program and myself conducted 
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fish sampling in the area of Craney Island in the Potomac 

River, and during the past spring of 1971 my staff members 

and myself conducted a plankton survey in the Potomac River 

near Craney Island. 

And following along the lines of your testimony with respect 

to Mattawoman what did these surveys reveal with respect to 

species? 

The survey last September was a fish survey by a beach seine 

similar to the survey in Mattawoman Creek, various sites 

along the Potomac River in the area of the Island were seined 

as well as other sites from the river mouth to Washington, 

and as far as anadromous species we collected white perch, 

striped bass, blueback herring and American shad in the 

Potomac River area around Craney Island. 

And how about your sample taken later, plankton sample? 

During the spring survey we collected eggs or eggs and larvae 

of various species. These would include, the commercial 

species would be striped bass, white perch and herring and 

possibly some of the herring collected would be American shad, 

although this is questionable. 

Did you draw any conclusions from these studies with respect 
the 

to/importance of this area? 

Yes, this was established through our survey and also through 

former surveys that it is a spawning area in the Potomac River 

for striped bass. In addition our survey revealed that it 
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was a spawning area for white perch and herring, and psssibly 

American shad. 

99 Well you heard, did you not, Dr. LauerVs testimony yesterday 

that his study had revealed similar conclusions in the Craney 

Island area, is that correct? 

A Yes. 

100 And he further stated that it would be his recommendation 

that an area be zoned out and not dredged where this type 

of spawning and hatching activity takes place, did you hear 

that statement? 

A Yes. 

101 I assume that you would, up to that point, agree with Dr. 

Lauer? 

A Yes. 

102 That there should be no dredging in those particular areas? 

A Yes. 

103 Do you have any additional comments on that point? 

A I would prefer not to see dredging anywhere in the area 

of Craney Island or Mattawoman Creek from the standpoint 

that I have responsibilities to the State for the protection 

and enhancement of anadromous fish propagation areas through­

out the State which are rapidly dwindling in some respects, 

so as a matter of record I have always officially opposed 

dredging in any form because of the probable effects to 

anadromous fish spawning areas. 
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MR. LORD: No further questions. i' 

(MR. DOYLE, cross examination) j 

Mr. Odell, I take it from your last comments that it is your j 
i 

belief that any activity that adversely effects the anadromous! 
i 

fish should be banned, is that so? 

If possible and feasible, yes sir. 

Does that include commercial fishing? 
i 

No, s ir. 

That's adverse to the anadromous fish, wouldn't youfeay? 

No, sir. 

Well it doesn't do them any good to take them out of there 

in the nets, does it? 

Yes, it does. 

What good does it do? 

It benefits the overall population from the standpoint that 

many more fish might be available without any type of 

collecting or harvesting means. The terrific population would 

produce problems of overcrowding and reduce food supply. 

Well then you are saying and you do agree with Dr. Lauer that 
to have 

to some degree it is necessary/the anadromous fish adversely 

affected for population control purposes? 

Not necessarily adversely affected. If-it would be benefidal 

to have them harvested where there is a source of marketable 

income. 

Well perhaps I am using the words adversely affected, let's get: 
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our terminology right. I mean, I got the impression you 
would ! 

were against any activity that/in any way affect the population 

of the anadromous fish in a way that would reduce it, that's i 

not so? 

Other than harvesting the resource. ! 
j 

Well what difference does it make hou the population is j 

controlled as long as it is controlled? 

Well if there is no harvesting taking place the situation in 

many cases is sheer destruction without a profit, but harvest-: 

ing is recognized as one of the techniques in management in 

which a beneficial population is kept present. The excess 

population being harvested for a marketable source of income. 

I see. So what you are saying is if it is being taken for 

a commercial purpose is that constitutes harvesting? \ 

Yes. 

But if it is taken in any other fashion that is not harvesting? 

Ordinarily it's not. This would be a case of lethal means. ! 

In terms of population control however the net effect is the 

same, is it not? It is beneficial in a sense it helps the 

species survive? 

It helps in most cases the species to survive. 

Now you indicated that you ran these stream surveys and that 

you coneentrated on the Potomac since last August and I under­

stand to be the Maryland,streams on the Maryland side of the 

Potomac and how far up the Potomac did that survey take place? 
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To the Anacostia River. 

And in miles,how many miles is that? 

Approximately 130 miles. 

And did I understand you to say that in that --is that the 

area in which the 17 streams that were surveyed, where they 

lie? You mentioned that you had surveyed 17 streams since 

1968. Were they all in the Potomac area? 

I did not make a statement that I had surveyed 17 streams. 

Oh, well then correct me. How many streams didyou survey? j 

Approximately, since I started the program in 1968, 200 j 

streams. 

I see. Were thy all In this area of the Potomac? 

No, sir. 

How many were i n the a r e a of the Potomac? 

Approximately 10%. 

Around 20? 

Right. 

And do I understand your testimony that of those 20 you consider 

10 of them as main spawning streams? 

10 main spawning streams in the Potmmac drainage, that's true. 

Of which the Mattawoman is one? 

Yes. 

Now I suspect for jurisdictional reasons you didn't look to 

any of the streams on the Virginia side, did you? 

No. 
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Are there streams on the Virginia side? 

Yes. 

Would it be fair to infer that some of those streams are 

also important spawning areas? 

Yes. 

And would it be fair furtha: to infer that if 50% of them 

on the Maryland side are important spawning areas that a 

similar percentage of important spawning areas would be in 

existence on the Virginia side? 

It would be a calculated guess, yes. 

How is it that some are important spawning streams and others 

are not? 

Many factors. The preclusion of spawning in many streams 

is by physical stream obstruction. In other words, blockage 

of the stream by man made or natural barriers, such as dams, 

waterfalls, or physical stream obstruction which prevents 

a species from reaching a spawning area in a stream. Channel­

ization which renders the stream in many respects unfit for 

spawning through removal of spawn attachment, through more 

shallow stream condition, through destruction of stream pools, 

meanders, which serve as resting places, through severe 

pollution causes which create chemical blockages or mortalitiejs 

and these would be the principal factors. 

Would you consider the Potomac River polluted? 

Portions of it. 
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What portions of it wjald you consider to be polluted? 

Washington, D. C. area. 

Are any portions of it polluted in the 120 mile or so stretch 

that you surveyed? 

There are pollution sources but not as severe as the first 

area I mentioned. 

Those pollution areas that youhave noted in your survey area 

evidentally did not affect the spawning capabilities of the 

Potomac did it? 

Some of them we suspect it interfered with spawning activities. 

You say you suspect. Did you make any studies to reach a I 

conclusion? 

We made studies as I said, on all streams that had potential 

in the zone of the Potomac I described. 

I am talking now about the Potomac itself. 

The river proper? 

Yes. 

We made studies in the Rtomac, yes. 

Where in the Potomac other tifoan Craney Island? 

From Route 301 bridge which is river mile 48, to Chain Bridge 

in Washington, D. C. 

And how many test sites did you have in that area? 

16 to 18 sites were investigated weekly. 

Did your investigations reveal that all of those sites were 

spawning areas? 
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No, sir. 

How many were and how many were not? 
i 

The spawning activities extended up river as far as Washington. 

There was one site in Washington, D. G. that was not a 

spawning area, and this spring our evidence indicates that 

the spawning activity at the Route 301 area I mentioned did 

not take place. This might be a seasonal pattern because 

the spawning zone varies up and down river from year to year 

depending on spring run off and other factors. 

Is it fair then to conclude of the, you say 18 test sites? 

Approximately 18. 

Of the approximately 18 test sites insofar as you are able 

to tell from your studies 17 of them were spawning areas? 

This year or in the pasti 

Would that be indicative or would that support the conclusion 

thatfin general the Potomac throughout the length of the river 

that you studied is in fact a spawning area for fish, the 

entire length of it? 

No. The entire length we studied in general was a spawning 

area. 

That's what I mean. I am just limiting it to what you studied. 

Obviously what you didn't study has to wait and see, but in 

that 120 or 130 mile stretch the fact that you spread out 

your test sites and that 17 out of 18 either were or had been 

spawning areas would indicate that the Potomac in general in 
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that test area or that test stretch is one big spawning area? 

Yes. 

Now you have indicated that the fall and early summer is the 

best time to run these surveys because I understand that to 

be the spawning season, is that correct? 

No, that's incorrect. 

I wondered about that. I wasn't sure if my notes were 

accurate or not. Straighten me out as to what you meant. 
that 

The spawning season for most species in Maryland waters/have 

commercial significance is from approximately March 1 to 
in 

June 1, depending upon location with/the Chesapeake Bay 

drainage, weather, water tfemparatures which can make this 

vary a few weeks. Following the spawning season the eggs 

began to hatch and develop into larvae forms and then juvenile 

forms. The period of time late summer and early fall would 

be the perixi of time in which the species that had eggs in 

the spring, these would be developing. 

I see. So when you said the late fall and early summer is 

the/best time for your survey it is because then whatever fish 

are born are born and swimming and it is easier to measure 

them --

The best time to determine nursery areas following spawning. 

Insofar however, as damage by any activity/fco the fish the 

critical time, I understand it, would be between January 1st -

what was the spawning --
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March 1st. 

March 1st to June 1st, is it fair to say that would be the 

critical area when you are talking about protecting the 

development of the fish? 

This would be one of the critical times, probably the most 

critical in the life cycle of the species. 

Is commercial fishing permitted during those times? 

Yes. 

Does that have any unfortunate effect on the eggs or the 

larvae? 

No, sir. 

Why is that? 

Most of the commercial fisherman use gill nets to catch 

fish on the spawning runs up river or upstream. These gill 

nets have a mesh size of 1 to 3 iiches usually, and they catch 

fish but the eggs of course can easily move through the mesh. 

No eggs are really taken. 

Is it possible that they catch fish with eggs inside of them 

that haven't been laid? 

Yes. 

That is not very helpful to those eggs, is it? 

Right. 

So that there would be some adverse effect on the eggs and 

larvae in the sense that if fishing continues in that spawning 
they 

season and some fish are caught before/expel those eggs those 
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eggs never have a chance to hatch? 

That's true. 

And do you have any idea in tonnage, I don't even know how 
the 

this is measured, what/production figures of the commercial 

fisherman are in this area? 

For the first five months in 1971 in the Potomac River 
i 

Maryland and Virginia fishermen had a dock side catch value 

of $322,000.00. 

Can you translate that for me into fish some way? 

I can traaefer it into pounds. ; 
i 

Alright, do that. | 

It would be approximately six million pounds. ! 

Six million pounds. Would it be a fair estimate for me to j 

conclude that each fish weighs about a pound? 

No. 

Is it more or less? 

It varies with the species. 

Would it be fair for me to conclude from that poundage though 

that we ase talking about millions of fish rather than 

thousands or tens of thousands? 

Yes. 

And I note that you indicated that those are the figures for 
I 

the first five months of 1971. That would include the entire j 

spawning period, would it not? 

This would take into account the spawning period as a general 
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rule unless temperature and so forth might extend the spawning 

period into June. 

Alright, now you testified that there have been a number of 

surveys made in the Mattawoman Creek area, and if my note 

is right you studied during 1971, or for some period of time 

in 1971 the plankton collections on a twice a week basis, 

is that correct? 

No. 

Well will you straighten me out again? 

The plankton collections were at a given site each week, onee 

a week. 

Once of aweek. What other types or inquiry or tests did 

yotj/run in connection with the Mattawoman Creek survey? 

During the spring? 

Well as I get it you made one survey in September of '70. 

Tell me what you did on that survey. 

September, 1970 we established seven fish sampling sites in 

lower Mattawoman Creek extending from/the stream mouth to 

stream mile 7.7. We made collections, identified fish, 

counted the fish, and sized them. 

Alright, so that was more or less a census of the fish at that 

time. Then you came back you said in 1971 and you performed 

these plankton collections? 

Yes. 

And that was on a once a week basis? 
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Yes. 

Now did you do anything else in connection with that 1971 

survey? 

Yes. 

What else did you do? 

We conducted water quality investigations at the sites of 

plankton investigation. 

And what were the nature of those? 

Determining Hater quality. 

And if I understood your direct testimony correctly you 

determined that the water quality at those 7 test sites 

in Mattawoman Creek were supportive of the anadromous fish? 

We did not conduct water quality at the 7 sites last fall. 

We conducted water quality at the 2 sites of plankton 

collection iiyfche spring. 

I see, at just two plankton collection sites? 

That's correct. 

And where were they located? 

One of them was located a hundred yards upstream of Marsh 

Island. 

That would be below the proposed dredging? 

That's correct, and one was off Nelson Point. 

And where would that be in connection with the proposed 

dredging area? 

It waald be in the dredge zone. 
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And if you referred to Defendant s exhibit B could you 

indicate where in the dredge zone that would be? 

I f I can find i t on the map. Is this the exhibi t? 

Yes, s i r . 

It appears to be in zone 4. 

And it was just done at those two sites, that you studied 

plankton collections once a week throughout the year? 

Aid water quality at one time during the spawning season. 

Now you indicated at the same time you were doing that in 

Mattawoman in order for you to make the comparison of 

spawning streams you were doing the same kind of surveys 

elsewhere, is that correct? 

Yes. 

And that is in all 20 of/the streams up the Potomac? 

There were more than 20 streams but we were doing this 

throughout the Potomac drainage, yes. 

And in each one, in eaeh instance you first ran a census 

of the fish, if I can use that phrase, that you did in 

September of *70? 

Yes, this was a sampling to determine nursery areas. 

And then you followed that up with weekly plankton collections 

Yes. 

And also with water quality tests? 

Yes. 

And it was on that basis you were able to conclude which 

were the good and which were the poor spawning areas? 
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No. We established spawning areas. We did not, or have not 

as yet made a quantitative analysis of the data collected 

from site to site. We determined the actual presence or 

absence of spawning. 

Now if I understood your direct examination too, I came away 

with the general impression that no species of fish, the 

anadromous fish at any rate that you have mentioned, are 

indigenous just to one area of the Potomac or one tributary 

of the Potomac, that they pretty generally course through 

the entire body of water? 
Yes, 
/They are various places in Maryland. 

Right, so that if in the study area of the Potomac, and Mr. 

Odell, I am always limiting my question to what you studied 

the area, in the study area in the Potomac if, for example, 

through channelization as you mentioned & spawning area 

is eliminated that doesn't in any way mean the total eliminati 

of any species of fish, does it, in that area? 

It might be for that particular stream. 

For that stream, but if we are talking in terms of species 

of fish, or those species as we just agreed course through 

the entire Potomac and its tributaries? 

If they can find suitable spawning sites, assuming these 

would be present, it's probable that they might spawn in 

another stream, but the thing we have to bear in mind is that 

most of these species by instinct return to the same stream 
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each year in which they were born, so the fact that another 

stream exists does not say that they will spasm in any other 

stream. 

85 But neither does it say that there's a lack of spawning 

area if in fact there is fish to be spawned? 

A Assuming there would be other spawning area. 

86 As I get it « 

A There would be possibly other species, the same species of 

fish but other fish going to the other area. 

87 That's what I mean. So that youhave,in essence, there is 

plenty of opportunity to preserve each one of these species 

that you testified exist in the area? 

I wouldn't say there would be plenty of opportunity because 

the spawning area is governed by many factors. One of them 

is salinity. These fish spawn mainly in fresh or brackish 

water with low salt content, and there are many areas in the 

Potomac River that are unsuit±>le for spawning because of high 

salt content or because of other physical stream factors. 

88 Now you correct me if I am wrong, I understood you to say 

that when you ran a fish survey at Craney Island, that's in 

the Potomac, is it not? 

A Yes. 

89 J You found eggs and larvae which would indicate a spawning 

area, would it not? 

Yes. 
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90 Of the American shad? 

A We calculate American Shad. 

91 And did you calculate American shad in the Mattawoman? 

A Yes. 

92 So the salinity difference or brackishness had no effect 

there, or lack of it, in other words, there must be some 

American shad who are able to spawn both in fresh water 

and not fresh water, isn't that so? 

A No. 

93 Well what's the difference? 

A Well the salinity of Mattawoman Greek is essentially the 

same salinity in the Potomac River at Craney Island. 

94 Alright, now we are back to where I thought we were. That is 

to say that these species that you are talking about spawn 

not only in the tributaries where you attribute some importanc 

to the freshness of the Mattawoman water but also in the 

Potomac where the water is not fresh? 

The water is — would be considered fresh in this area of 

the Potomac. 

95 i In the Potomac is it? 
i 

A Tidal fresh water. 

96 Is it the same kind of water that's in Mattawoman? 

A Essentially the same as far as salt content. 

97 And is it essentially the same insofar as breeding purposes 

or spawning purposes of the American shad is concerned? 
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Yes. 

And how about the herring? 

In one respect similar, yes, in that they have similar 

salinities but the herring prefer to move in many cases 

through the tidal fresh water into areas of fresh water 

flowing streams. They are attracted by current. 

Well so nonetheless, according to what my note here shows, 

they do in fact spawn in both those areas? 

Yes. 

And the same with white perch? 

Yes. 

And yellow perch? 

Yellow perch would be somewhat questionable in the Potomac. 

They spawn in Mattawoaan Creek. 

Striped bass? 

Striped bass are in the Potmmac. They spawn probably in 

the lower part of Mattawoman Creek. 

So that for spawning purposes then, I want to try at least 

to get some agreement between us, that for spawning purposes 

the waters of the Mattawoman and the waters of the Potomac 

for these species aren't really that much different, are they? 

NOt --

COURT: If I am not mistaken I think you all are 

talking aboui/two different things, as I 

understand it, and if I am not right arrect 
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me. You are saying that the various species 

that are in the Mattawoman Creek now, if 

it's disturbed and they go back, they would 

normally come back there, and if they couldn't 

come back they may go somewhere else or they 

may not, but that doesn't say that there aren't 

other same species that return to the same j 

place each year. 

MR. DOYLE: And that's all --

COURT: But the ones as far as Mattawoman may 

never find a place. 
i 

MR. DOYLE: Exactly, and that's -- what I was ! 
i 

trying to do if the court please, is tie up J 

the fact that he indicated that a harvesting 

or weeding out6f the species to some extent 

is good or desirable and it makes no difference 

really whether you get a white perch from 

Craney Island or the Potomac or the Mattawomaifi 

if in fact they come from any place, the 

species has been preserved and if they are 

weeded out from any place the good is obtain­

ed. 

COURT: Well essentially what you say is correct 

but he doesn't think they should be weeded 

out the same way you do. 
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MR. DOYLE: No, sir, I understand. He says the 

commercial fishing is the way to weed them 

and I would like to do a little bit oi?it 

by dredging. 

Now you indicated in answers to questions by Mr. Lord the 

probable effects in your view of a dredging operation, and as 

I understand it the predicate on which you base those probable 

effects was your knowledge of your dredging operations, and 

i 
I think I put down all of the bases on which you say you have 

some familiarity with dredging, and I am going to make sure j 

of that. You say that you reviewed Corp of Engineer permits? 

I have in the past, yes. 

That's a document of some kind? 

Yes. 

And you review recommendations concerning dredging in 

relation to fish spawning? 

Yes. 

Is that a document of some kind? 

Ordinarily. 

And you say you review the reports concerning dredging as 

it relates to soil conservation? 

Yes. 

Is that a document of some kind? 

Yes. 

Now you also say that you^ead literature on dredging, that's 
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another basis? 

Yes. 

And then finally you indicated that you made personal sight­

ings? 

Yes. 

Of sand and gravel, and it's on those five bases that you 

stated the probable effects that you thought a dredging 

operation might have? 

Yes. 

And am I correct in assuming that when you say those are 

the probable effects those effects are not in any way based 

on studies that you made in connection with a dredging 

operation, are they? 

From the standpoint of general observation, data collection, 

yes, some degree. 

Observation and data collection. What type of data did 

you collect and where? 

We collected data in Charles County in the governed swamp 

drainage prior to channelization. During channelization and 

after channelization to determine the facts on fish presence 

or absence and fish propagation before and after channeli­

zation. 

When did you make that study? 

Study started in 1969 and continued through the past spring, 

spring of 1971. 
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116 Do you have that data with you? 

A No, sir. 

117 How extensive were those studies? 

A It consisted of making fish investigations on a weekly basis 

for the most part throughout two streams. One stream, the 

stream was in a natural habitat. The second stream had 

been affected by channelization. 

118 And this was, as you indicate, channel dredging? 

A Yes. 
in connection 

119 You have made no studies or collected any data/with the 

sand and gravel dredging operations? 

A 11 No. 
j 

120 But you indicated in your direct examination that you have 

observed such an operation? 

A 11 Yes. 

I 
12111 Where did you make those observations? 

j 

A j Greenway Flats. 

122 And when you say observations you mean you just went out 

there and looked at it? 

A Yes, I espied the area. 

123 The Greenway Flats would be within the study area of the 

Potomac? 

A Yes. 

124 Is it not a fact that in the Greenway Flats area many of these 

species of fish still exist and flourish? 
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Species of fish I mentioned exist in the zone of the Potomac 

suitable for spawning up river as far as Washington. 

And that would include Greenway Flats? 

Yes. 

There the dredging operation evidenta l ly had no adverse 

effect? 

I would hesitate to say. When I say they were in the area 

I do not imply they were in the dredged zone. I imply they 

were in the river below and above the site. 

Do you have any idea how long dredging has gone on there? 

Just from general testimony. 

Period of years? 

Yes. 

Now you indicated that some of these adverse probable effects, 

and I take it,-isn't it a fact that you used the word 

probable effects, that word was used because you really did 

not have any definitive studies on which to base an absolute 
n't 

observation, is/that so? 

No. 

Why did you use probable then? 

I used probable because these would be before the fact of 

dredging. So it's probable in the sense that the dredging 

has not taken place. 

Oh, I see. In other words, none of these things may happen 

if dredging took place? 
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Yes. They may happen or they may not happen, but based on 

experience these would be the probable things that would 

happen. 

132 Based on experience only? 

A Based on experience, right. 

133 Yes. Now one of the things you noted as a probable effect 

would be an increase in turbidity,is that correct? 

A Yes. 

134 Would you classify the Potomac as a very turbid body of 

water? 

A In some areas at some times. 

135 Is it true also in some instances even the Mattawoman is 

a turbid body of water? 

A Not as a general rule. 

136 Well, I said sometimes. 

A It would be some turbidity at some times. 

137 And the fact that the Mattawoman is turbid at some times 

and the fact that certain areas, if I understand your 

testimony, the Potomac is turbid at all times, hasn't 

necessarily meant the elimination of the fish in either of 

those areas, has it? 

It's hard to say because I wasn't in the Potomac before 1968. 

I don't know what existed as far as total species. 

138 Let me ask you this. Is there any way, does any body know, 

any expert know how many eggs a fish might lay in a spawning 
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area? 

A Yes. 

139 How many would a fish lay? 

A It varies from species to species. 

140 Well give me a couple of examples. 

A Striped bass a hundred thousand or so. 

141 One bass a hundred thousand eggs? 

A It's probable. 

142 And how many, obviously all hundred thousand of those eggs 

don't fertilize and grow into fish? 

A True. 

143 So that again you go back to this harvesting prospect you 

are talking about, again reductions of these eggs must occur 

or you are going to have trouble? 

Not necessarily trouble. Do you mean reduction before 

hatching or after hatching? 

144 At anytime. 

A Well it's a well known fact that,thelife cycle of the species 

that more eggs are always laid than develop. This is because 

of the potential destructive effects which occur to eggs, 

naturally. I mean some/6f these eggs are eaten by other species 

of fish. So the fact that there are many more eggs present 

than hatch is a natural characteristic of the species for 

survival of a few of the eggs. 

145 You indicated, and I am not quite sure or certain of this, that 

330 



one of the probable effects would be the removal of aquatic 

vegetation in the dredging area. Do you mean by that the 

bottom -- the vegetation on the bottom of the stream bed or 

the river bed, or are you talking about the vegetation Mr. 

Wheeler was talking about that grows out on top of it? 

I mean the vegetation in the area of dredging. It would be 

mainly the emerged aquatic vegetation. 

Emerged, you mean sticking up over the surface? 

Yes. Any other vegetation on the bottom that would be 

physically removed by the dredge. 

Well the reason I am asking the question is because I thought 

you followed it up with the£onelusion that a removal of the 

aquatic vegetation would mean a decrease in the oxygen in 

the area? 

That's probable effect. 

I was under the impression that these plants consumed oxygen? 

They consume oxygen at a certain time but — 

Well if they are not there then they wouldn't be consuming 

oxygen? 

Most of the time they produce oxygen. 

Well how aboutfwhen they die and decompose, doesn't that effect 

the oxygen supply? 

It does not effect it noticeably because you don't have a mass| 

destruction of all the^lants in a given area at a given time. 

Now you ran surveys of Mattawoman thatjyou testified to and 
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you ran surveys at Craney Island and you testified that 

Mattawoman is one of the 10 important spawning streams on the 

Potomac. Would you consider Craney Island area another one 

of those 10 important spawning areas? 

When I say 10 important spawning areas, one of those spawning 

areas is the Potomac River. I am classifying Potomac River 

as a stream, although it has a river name. 

152 Well then that whole 130 miles is an important spawning area? 
that 

A No. I mentioned before there are some areas/have a high 

salinity and they are totally unsuitable because they do not 

meet the criteria of fresh or brackish water. 

153 O.K. So what you are saying then is that you consider the 

Potomac an important spawning area even though there may be 

spaces and areas of the Potomac which in fact are no t 

spawning areas? 

A True. 

154 In toto though the entire river is an important spawning 

area? 

The Potomac River is an important spawning area. In some 

years from Route 301 to Washington. Now I considered that 

area as a spawning stream. That would be one of the ten 

streams. 

155J That's right, and you take the good and the bad of the 

stream and you recognize some parts of the Potomac are not 

going to support fish to the same degree and to the same 
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extent others will? 

True. 

And in your scientific arena it makes no difference, I am 

sure, to you whether any one given area is better spawning 

ground than another given area in the Potomac, you look at 

the entire picture? 

Eventually we will look at comparisons from stream to stream, 

but this necessitates a computer system because there were 

4000 collections in the Potomac this spring, and we can not 

really compare until we have a computer system. So at the 

present time we are establishing the fact that, for the 

most part, the presence or absence of spawning in a given 

stream. 

And finally, Mr. Ddell, isn't it a fact that insofar as the 

effects of the dredging are concerned, when you give these 

probabjle effects, you are restricting those probable effects 

to the area in which the dredging occurs? 

Some of them. 

And which you do not? 

I mentioned destruction of vegetation. This would be for the 

most part in the immediate zone that's being dredged. The 

change in water quality. I mentioned that turbidity would 

increase because of the disturbance of bottom sediments. 

This would take place in the dredged zone and also out of the 

dredged zone through movement of particles by tides. 
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159 i! Would that movement of particles by tides though tend to 
i 
i 

diminish the further away from the dredging zone you got? 

A As a general rule the particles tend to settle as they are 

disbursed and --
160 And if you start out with a turbid body of water to begin 

with or an area that is turbid, theAnjection of the sediment 

into that area just increases turbidity to some degree? 
rate 

It increases turbidity depending on many factors, like/of 

tide movement and the quality of the sediment. Some sediments 

are transported more easily thatL others. Some are dropped 

faster than others. 

161 O.K. So that insofar as the increase in turbidity and the 

sediment residue that would move some distance from the 

dredging before it cleared, is that correct? 

A That's correct. 

162 Alright, and then what otter effects, probable effects that 

you suggested might occur, would you say would occur away 

from the dredge site? Any? 

Most of th§6thers would occur at the dredge site and also 

away from it. You can't really separate the dredge site 
that 

proper from the rest of the area. All these areas/are being 

affected vary with many conditions. 

163 Speaking in your terms and considering the entire Potomac 

as a stream and therefore a spawning area, is it not a fact 

that a 1400 acre portion of that stream is a very small portio 

334 



of the whole? 

A There are 1400 acres at Mattawoman? 

164 No, of the Potomac. 

A Is a small area in relation to what? 

165 To the entire 130 miles of the Potomac that you consider a 

stream and a spawning area? 

A I didn't consider the 130 miles to be a spawning area. 

166 I just understood you to say that you consider the Potomac 

a stream and you consider the entire stream one of the 10 

important spawning areas. 

A I mentioned the spawning area in the Potomac is within one 
i 

zone of the Potomac, not — 

167 | What 's t h a t zone? 

A That's the zone I mentioned from Route 301 to Washington. 

168 And how big a zone is that? How long is that? 

A This would be from stream mile 48 at Route 301 to Washington, 

D. C., the approximate area of the Anacostia River. 

169 Well how many miles is that? 

A It's approximately, this would be from stream mile 48 to 

approximately stream mile 130. 

170 90 miles. 

A Approximately. 
a 

171 So I guess it would be fair to say that/1400 acre area 

would be a very small portion of the total of that? 

Yes. 
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Would yju also admit that a three hundred acre area of the 

Mattawoman is a wery small portion of the total 7.7 miles 

that you surveyed? 

I would hesitate to say that'it's a small part. 

MR. DOYLE: Alright, sir. I have no further 

questions. 

(MR. LORD, redirect examination) 

Just one question. On this harvesting and dredging situation, 

isn't it true that another way you can control fish population 

would be to dynamite in the area? Wouldn't that control 

the fish population? 

To some extent. 

Would you recommend such a course of conduct? 

No. 

MR. LORD: No further questions. 

(MR. DOYLE, recross examination) 

Is there any evidence in your dredging observations or any­

thing you have done in connection with the preparation of 

this case that suggests that there is going to be any attempt 

by the, by Potomac to dynamite? 

Nothing I have heard. 

MR. DOYLE: That's all. 

MR. RICH: Mr. Goldsberry. 
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JAMES R. GOLDSBERRY, a witness of lawful age, 

being first duly sworn, deposes and says: 

CLERK: Will you please state your full name and address? 

James Richard Goldsberry, Jr., Route 1, Box 36, Queenstown, 

Maryland. 

(MR. RICH, direct examination) 

Mr. Goldsberry, by whom are you employed? 

I am employed by the State of Maryland, Fish and Wildlife 

Administration. 

And in what capacity, what general capacity do you serve in? 

At the present time I am serving as a fur bearers project 

leader. 

COURT: What kind of leader? 

Fur bearers project leader. 

Now I want you to give the co urt your academic qualifications. 

I am a graduate of Ohio State University with a degree in 

wildlife management. 

Prior to your graduation from Ohio State University what 

experience have you had in the area of natural resource? 

I had some experience both in private industry and for the 

University itself. Private industry I worked for a private 

consultant firm in Cincinati, Ohio by the name of Hartker 

Enterprises, Incorporated. It was a pond and lake service 

company that did consultant work on designing and construction 

of ponds and lakes and also management of ponds and lakes. 
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At the time you worked for this company were you involved 

in management planning with respect to sand and gravel 

operations? 

Yes, sir. There were two large sand and gravel operations, 

ex operations which we worked on. They were at the present 

time lakes. 

What function did you perform in that service? 

We did general fish surveys and fish management in aquatic 

plant manipulation and this type of thing. 

And you say that experience lasted until 1962. What experiencje 

did you then get into? 

Well then I was hired by the Ohio Cooperative Wildlife 

Research Unit which is one of 17 units throughout the United 

States. It's based at Ohio State University and it's 

cooperative between the Ohio State University, the Ohio 

Division of Wildlife and the U. S. Department of Interior. 

It's very similar to the fisheries cooperative unit. 

And what work did you perform in that capacity? 

For that -- for the coop I was research assistant and worked 

on several projects. 

What did these projects deal with? 

Oneof the projects dealt with a study of the family behavior 
National 

of C nada geese at Seney/Wildlife Refuge in the upper peninsula 

of Michigan. 

What experience did you have in 1963? 
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In 1963 I worked on the, again for the cooperative as a 

research assistant on the study, at that time in connection 

with the, also the Ohio Department of Health on the movement 

of skunks in relation to rabies control. 

11 And while you were still working for this research group 

in 1964 what work did you perform? 

In 1964 I assisted on a project in Lake Erie marshes which 

dealt with the cycling of chlorine 36 Ring-Labelled DDT 

through a Lake Erie fresh water marsh echo system. Now 

this study consisted of tracing DDT through all of the 

various plant and animal parameters within a marsh. 

12 Fresh water marsh? 

A Fresh water marsh. 

13 In 1965 what job did you go to then? 

A 1965 I was hired by Remington Arms Corporation at Remington 

Farms in Chestertown, Maryland. 

14 What were your duties at the =-

A My duties there were game manager. I was principally in 

charge/6f managing the fish and wildlife on Remington Farms 

which is a wildlife demonstration area. Primary duties 

consisted of managing water fowl on some 25 impoundments that 

they have upon the farms including one reservoir which con­

tains approximately eight to ten thousand Caiada geese through­

out the wintering season. I was also in charge of rearing 

and releasing approximately 5000 mallard ducklings, ducks each 
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year. 

15 I see that your job there ended in 1967, and at that time 

you came with the State of Maryland, is that correct? 

A Correct. 

16 And when you came with the State of Maryland, I want to 

trace your functions up to the present time, what work have 

you carried on since 1967? 

When I came with the S&te of Maryland in 1967 the primary 

duties that I conducted through 1969 were review and comment­

ing on all Corp of Army Engineer projects and also soil 

conservation service projects. Various data collections 

were made and comments submitted to the United States 

Department of Agriculture and to the United States Department 

of Interior, and also the Board of Public Works for the 

State of Maryland. 

Would it be fair to say that these are projects, the appli­

cations for permits in large measure were connected with 

dredging projects? 

90% of them were- connecfed with some type of dredging project, 

either channelization through soil conservation service or 

channelization in tidewater dredging and filling operations, 

and also sand and gravel operations. 
capacities 

Go on. What other — have you served with the State? 

O.K. I also was a member of the, and still am a member of 

the wetlands advisory, technical advisory committee in con-
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nection with Maryland wetlands survey. This is a survey 

initiated in 1967 and was a complete survey of all the wet­

lands of Maryland, delineating their type and acreage and 

the -- what had been done to them. Whether they had had I 
i 

some type of destruction or whether they were in their i 

natural state, and also the plants and animals that occurred 

upon these various areas. I also -- at the present time now 

I am a furbearer project leader as I have stated. I am 

in charge of providing information concerning distribution 

and abundance and the effect of State management upon the 

furbearing species in Maryland. Also provide and advise on 

the proper type of management on both private and State 

owned lands. 

In your capacity as that project leader are you also involved 

with the water fowl associated with the marsh land? 

Yes. 

What function do you serve there? 

Well at variGusjtimes we are called upon to conduct surveys, 

and some of the surveys tha t I have conducted on waterfowl 

throughout the years, and this has been,over the various 

years have been aerial surveys of waterfowl. Some of these 

being winter waterfowl inventory, Canada goose survey, breed­

ing pairs survey, sea duck survey, and various ground counts 

such as woodduck roost counts and sea duck counts. Also I 

am a pesticide coordinator for the wildlife management divisio 
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of the department, and there I am charged with liaison work 

between the Board of Agriculture and the Department of 

Entomology at College Park, University of Maryland. Also 

review pesticides requests upon department owned lands. 

Also oversee literature review and formulation. Also --

Let me go back. You talk about overseeing literature. Have 

you ever participated with the American Geological Society 

in a study? 

Yes, there was a study conducted of the -- let me see, I have 

got "it written down here some place. Well the title of the 

study is folio 18, which is recently published by the 

American Geological Society and it was a survey of the wild­

life wetland^and shell fish areas of the Atlantic coastal 

zone. It was just recently published. I was a participant 

in the study and furnished information for this particular 

s tudy. 

What other publications have you been involved in? 

I have written several technical and also -- I am trying to 

think of>fche word -- popular type articles which have been 

published in various — 

What did they deal with? What was the subject matter? 

Some of -- one of them, for instance, dealt with redwing 

blackbirds, another dealt with the marshlands of Maryland, 

others have dealt with nutria and beaver, and this type of — 
where 

Well now have you given any speeches or talks/ you represented 

342 



the department? 

Yes, they give approximately twenty, between twenty and 

thirty talks each year some of which are to various univeraty 

groups. Very recently -- a very recent one was a group 

from Frostburg State Univer— or State College in Maryland. 

Also Audubon College, or not Audubon, but — 

Don't be nervous. Take your time. 

Well I can't think of that. I have also spoke to the 

Maryland Society of Civil Engineers, that particular talk 

was on wetlands. 

Have you won any honors, Mr. Goldsberry? 

In 1968 I was named Maryland Conservationist of the Yaar by 

the Sikar-Safari International organization. 

And that was in respect to what type of work? 

Well that was in respect, I believe, to the wetlands type 

of work I had done on wetlands at that time. 

MR. RIEHi Mr. Doyle, do you --

MR. DOYLE: I take it you are letting me cross 

examine on the basis of his qualifications 

as a prospective expert? 

MR. RICH: Yes. 

(MR. DOYLE, cross examination on qualifications) 

When did you graduate from Ohio State, Mr. Goldsberry? 

1965. 

1965. Then a lot otfthis industrial and research experience 
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that you set out here was actually before you had your degree, 

was it not? 

Yes, sir. 

You worked for somebody while you were going to school? 

Definitely, yes, sir. 

Sure, I did the same thing, and you tried to gej; a job in 

the area in which you were finally going to work in, didn't 

you? 

MR. RICH: Well, Your Honor --

Well this is where my interest was, sure. 

And isn't it true then tbet you weren't in any way finally 

responsible for any of these research projects that you 

undertook? You worked on them at somebody else's direction 

and control? 

Well a couple of them were at my own direction and control. 

Which were they? 

The striped skunk survey. I was overseen, of course, by 

different project leaders as you always are. 

What was the nature of the skunk survey? 

This was the movements, a telemetry study of the movements 

of the striped skunk to determine home ranges, travel patterns 

and so forth, so that, the primary purpose of this was to 

determine size of the animals, the particular home range so 

that control measurements could be put into effect for rabies 

control since the incidents of rabies was extremely high at 
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that time in Ohio. 

You indicated to me, or in your testimony that your degree 

was in wildlife management? 

Yes, sir. 

What are the s tudies that are involved in wildlife management? 

In wildlife management, it is essentially ai ecology degree. 

You study all the various parameters of ecology including 

soils, botany, zoology, parasitology, anatomy. 

Is thenre a major and a minor in this degree? 

Well you cculd make major or minor in wildlife management, 

depending on what your basic goal was. But you could major 

in something else and minor in --

Did you major or minor in anything? 

I majored in wildlife management, yes, sir. 
gammut 

And you say that this falls within the gaisk&fe: of ecology 

but that's an awful broad term, is it --

That's right. 

Are you suggesting then that this degree runs the gammut of 

ecology? 

Yes, sir. I had something in the neighborhood of 98 quarter 

hours of biological sciences. 

98 quarters? 

98 quarter hours, yes --

How mahy courses would that be? 

Well it was all that they offered in zoology at the Ohio 
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State University on campus. 

And I take it this was a four year course? 

Yeah, I was in school approximately six years. 

Why? 

Partially due to the fact that I had some excess credit 

hours which I carried, also due to some illness. I had 

ulcers. 

But you are not suggesting that the wildlife management 

degree requires any more than the usual four years under­

graduate work, are you? 

No, sir. No. 

Can you tell me approximately how many biology type courses 

you took? 

Oh, lands. In excess of 10. 

And were these the normal three credit courses in one 

semester? 

No, they were normally five credit courses. 

One semester? 

One quarter. 

Is that the same as a semester? I went to the oldfashioned 

schools? 

No, a quarter — a system is divided into three segments a 

year, rather than two. 

Are they approximately the same amount imput in them as the 

old semester system was? 
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Yes, sir. 

Is it fair to say these five bblogy courses you took were 

not directed to the same, or the number of --

MR. RICH: That's not correct. There were 10. 

MR. DOYLE: What ever it was — I knew you would 

correct me if I was wrong. 

MR. RICH: Thank you, Mr. Doyle. 

Do you know -- were any of these 10 biology courses --

enumerate some of them. 

Zoology 636 -- ecology. Zoology 620, advanced vertebrate 

biology, or advanced vertebrate zoology. Zoology 508, orno-

thology, zoology 604 was bird biology, study of physiology, 

etc, of Mrds. 

And these were all courses that were taken in the classroom 

under some professor? 

Yes. 

Now when you left school you went with Remington Arms? 

Yes, sir. 

And as I understand it you were with them about two years? 

About a year, a little over a year and a half, yes, sir. 

A little over a year and a half and there you were the game 

manager of their reserve? 

Right. 

And what did your duties as game manager entail? 

Primarily management of the various wildlife resources on 
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the area. 

When you say management what did you do? 

Conducted various types of things like directed the laborers, 

etc, on the farm how to manipulate the land ,for instance, 

planting of crops, this type of thicg. Regulation of water 

levels and --

You mean you did some farming there? 

No, I didn't directly. Wildlife management, that's part 

of wildlife management as far as manipulation of land, it's 

cultivation of land for various reasons. For instance, 

fallow disking which stimulates the growth of various 

herbaceous plants which come up naturally in -- and feed 

waterfowl. Waterfowl or what have you, the primary thrust 

at Remington was waterfowl. 

And your job primarily was to see to it that there was 

sufficient there in the way of iregetation and food for them to 

survive? 

Nesting habitat and the whole gammut, yes, sir. 

You didn't do, I don't understand you to say you did during 

that year and aklf, or whatever it was, any research or 

studies, you more or less just imnaged the place, isn't that 

so? 

Well we did conduct various studies. One of the particular 

things that I worked on was nesting, various uses of nest 

boxes by waterfowl, various survival in broods on the various 
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reservoirs, etc. that they have at Remington. 

These were studies? 

Yes. 

Conducted by you? 

Yes. 

Alone? 

No. I had various assistants, student assistant - - I had 

two different student assistants while I was there. 

Did you publish any material in connection with these studies? 

Myself, no. 

There were no publications that resulted from them? 

No. 

Were they done inj6onnection with your employment with 

Remington Arms? In other words, did you have to report back 

to the boss about --

Right. Yeah. We did various reports as you always do when 

you are working for somebody else. 

Were these assignments or were these voluntary endeavors on 

your part? 

MR. RICH: Your Honor, I d o n ' t mean to cu t Mr. 

Doyle s h o r t - -

MR. DOYLE: Well then don't. 

MR. RICH: — but the experience is in and of 

itself this man's — 

COURT: Well he has a right to cross examine him 

349 



as to his qualifications. This was brought 

out on direct by you. 

Alright, sir, let's go closer in, when you came to Maryland. 

As I understand it from 1967 when you came to Maryland to 1969 

you reviewed permit applications for the Corp of Engineers? 

Yes, sir. 

Was that as a member of the Department of Fish and Wildlife? 

Yes, it wagfchen Game and Inland Fish, same department. 

Are you the department head there? 

No, sir. 

Are you the assistant department head? 

No, sir. 

What is your -- where do you stand in the organization? 

Furbears project leader. 

This is one project that is under the assistant and the 

director? 

Right. 

And how many projects, different projects are there in the 

department? 

Well under that particular — I am trying to think now. There 

are two main projects. One is fisheries and one is wildlife 

management. 
ers 

And where does the furbear/ belong to this? 

Furbearers falls under wildlife management. 

Under wildlife management. 
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With your recommendations? 

Right. 

Which he may or may not agree with? 

Right. 

And it was his final decision as to whether or not the 

approval or the disapproval of your department was made? 

Definitely. 

Now you indicate to me you are a member of the wetlands 

technical advisory committee. How large is that committee? 

It's comprised of a member from all the natural resource 

agencies that were in existence at the time of the s tudy. 

How many are they? 

Well then bhere were, Department of Forest and Parks, Depart­

ment of Water Resources, Department of Game and Inland Fish, 

Department of Chesapeake Bay Affairs, also the University 

of Maryland Conservation Service, and the Department of 

State Planning, and Department of Economic Development, 

apparently 8. 

And your membership on there was as a result of jzour employ­

ment with the Fish and Wildlife Department? 

Yes, sir. 

You were the representative of your department on the committee 

Yes, sir. 

You were not picked because of your own background or 

expertise? 

352 



A 

63 

A 

64 

A 

65 

A 

66 

67 

A 

68 

A 

69 

A 
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Well I was hired for the position because of my — 

I see. 

- - so apjsrrently, so I was. 

Your superior decided that you ought to be the fellow to 

represent the department? 

Right. 

And am I to understand when you go to those meetings -- are 

you still on it? 

Yes. 

When you go to those meetings you bring to those meetings the 

judgment of the department on any given matter that inoolves 

the department, is that correct? 

Yes, sir. There were other businesses associated with that. 

For instance^ the setting up of the particular study. 

You do not have, do you, the authority or the responsibility 

to make decisions on behalf of the department insofar as the 

affect of your membership on that committe? 

No. 

O.K. Now you mentioned that you are in charge of the fur-

bearers project. How long haus you been in charge of that? 

It will be going on two years, since --

Since you stopped reviewing permit applications for the Corp 

of Engineers you went in the furbearer project? 

Yes. 

And what does that entail? 
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That entails, I guess it's best just to read it. Provide 

information concerning distribution, abundance and effect 

of State management on furbearing species in Maryland. 

Could you enumerate some of those species? 

River otter, nutri — 

COURT: Could you keep your voice up just a little 

bit? 

Right. O.K. The beaver, the muskrat, the red fox, the 

raccoon, skunk, mink, weasel, bobcat, coyotes. 

Dogs and cats be involved? 

Possums, no, sir. 

COURT: Wildlife. 

MR. DOYLE: Well furbearers. I didn't — you are 

right. It's under the wildlife department. 

Now you indicated to me that you also have written several 

publications for both technical and popular journals, is that 

correct? 

Right. 

What technical journals have published your works? 

Well they have been in various proceedings of types of things. 

What do you mean by that? 

Well, for instance proceedings in the real estate association 

of Maryland. 

The proceedings of the Real Estate Association of Maryland? 

On the prevention to real estate — this is very similar to 
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for instance, in our profession we have the southeast, well 

in this section we have, we have the southeast — I can't 

think of the darned thing — Game Association which yearly 

sponsors a convention at which time papers are presented 

and my papers then are published. 

These a»enot regular publications in the sense that they 

periodically appear like a law review journal, or something 

like that? 

They appear yearly, yes. 

Well they appear as a result of a convention? 

Right. 

And if I happen to get on the program and goto that convention 

to make a speech I axild get my paper in there, couldn't I? 

I suppose you could. 

Now you say popular publications. What are they? 

Maryland Conservationist for instance. 

And how many articles have you had published in that? 

At--

COURT: The Maryland what? 

Conservationist. At least two. 

At least two, and the Maryland Conservationist is what? 

It's a departmental publication of the Maryland Department 

of Natural Resources. 

It's part of your — it's part of the department you are in? 

Yes, sir. 
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I see. It's like a house publiotion? 

No, it's a publication for the public. It is public. 

It's sold? 

Yes, sir, it's sold. 

And you have had two articles published in there, and how 

many articles have you submitted to them? 

Two. 

One had to do with the redwing blackbird? 

Yes, sir. 

What did the other one have to do with? 

Marshlands. 

And what about them? 
I 
i 

Just what they are, what they produce, what effects are ] 

occurring^ them in Maryland, such as/dredging, filling. 

Did your article -- or was your article predicated upon 

studies you had made? 

Yeah. 

You yourself had made? 

Right. | 

And how long was that article? j 

COURT: This is just cross examine on qualifications!. 

MR. DOYLE: Yes, sir. 

COURT: Well I don't think we need to get into 

every detail. 

MR. DOYLE: Alright, sir, I will waive it until the 
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right time. Gcs ahead, Mr. Rich. 

(MR. RICH, continues direct examination) 

In order to comply with Mr. Doyle's wishes as we set up, 

what are the bases of your knowledge with respect to dredging 

operations again? Will you go over them? 

The bases? 

Yes. 

To what I know atout dredging operations, I have observed 

various types of dredging operations, drag line, clam shell, 

hydredic, various types of ladder dredges, etc., with buckets. 

The various forms of spoil deposition. 

Have you ever observed the dredging irvfche Greeway Flat area? 

Just from the air. 

Now I direct your attention to tfcte Mattawoman Creek area. 

What is the bases of your familiarity there with that area? 

The original basis in conjunction with the application of 

Potomac Sand and Gravel -- well the old Smoot Sand and Gravel 

reaffirmation of that permit by Potomac Sand and Gravel. 

And when was that? 

I believe that was in 1967. 

What function did you serve at that time with respect to that 

appliation? 

Well this was during the period of time when I was reviewing 

Corp of Army Engineers permit requests. 

And what action did you take in the way of analyzing the 
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problem as presented? 

I visited the area and made various observations and collections. 

Alright, now let's look at the observations and collections 

you made at that time in that area. Could we have the 
i 

I 
approximate .date you visited the area? 

I believe that was September of 1967. September the 11th, 
i 

1967. J 

And what data was collected at that time and what observations! 

were made? 
i 

Well, the various species of plants — ! 

Well let's -- we have already heard a lot of testimony on j 

plants. Let's -- just trying to eliminate what we have 

already heard during the past two days. 

Let's see. We went into the area and one thing that wasn't 

mentioned was the submersed aquatics -- j 

COURT: The what? 

I 
Submersed aquatics. These are the aquatic vegetation that j 

grows in the bottom of open water areas. We have — you use 

a hook to collect this type of thing and we went down Matta-

woman approximately quarter of mile intervals and threw the 

hook out and - - to determine what species of submersed 

aquatic vegetation was in the area. 

What were your findings with regard to the submersed aquatic 

vegetation? 

I am trying to remember. Some of the things were potamogetons, 
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in particular, sago pondweed, myriophyllum, ehdea, coontail, 

these were the primary species of submersed aquatics that 

we found. 

You have been here the past day and a half and you have heard 

the testimony of Mr. Parker. You have seen State's exhibit B, 

and youhave heard about the areas where the proposed dredging 

is to occur in Mattawoman Creek, is that correct? 

Yes, sir. 

Alright, nowwill^ou relate your findings to that area? 

MR. DOYLE: Objection. I don't understand that 

question. 
i ! 

Will you telljfohat you found in that area? 

In the area of -- j 

The proposed dredging, 

that was proposed for dredging? 

Right. 

We found the various marsh plants. Some ofthe ar® had the 

upland -- more upland type species such as green ash, sweetgum, 

blackgum, oaks, maples, sycamore, elm. We also found green-

briar, poison ivy, grape, dogwood, alder, river birch, swamp 

rose. These are on the high areas adjacent to the swamp. 

From the higher hummocks out in the marsh we found species 

such as jewel weed, swamp milkweed, joe-pye weed, panic grasses;, 

foxtail grass, nut grasses, and woolly head grass for instance. 

In the mud flat area, the shallow water areas we found spatter-
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dock, pickerelweed, arrow arum. Also cattail, \atrious 

bullrushes, jewel weed, beggar-ticks, smartweeds of various 

types, wild rice, wild millet, hibuscus, water hemp, water 

hemlock, and various, two species of typha, and also the 

American lotas. 

Now how -- let me try and pinpoint your area of expertise. 

How do these plant lives relate to the furry creatures or 

what is it, furry animals? ! 

Right. 

Furry animals and the water fowl in the area? 

MR. DOYLE: I object. If I understand -- well j 

perhaps I don't. Let me -- was this -- j 

COURT: Mattawoman Creek. j 

MR. DOYLE: Yes, sir, but I'm wondering, m3?notes 

seem to indicate that he was testifying 

about submerged aquatics. 

COURT: He did and then while you stepped up to 

speak to someone he covered the rest. 
Oh, 

MR. DOYLE: /I am sorry, sir. Fine. 

O.K. Well we can speak to all of them. 

Do it in a manner that would be ableyfco summarize. 

MR. DOYLE: I hate to interrupt again, Your Honor, 

but I have another basis fr abjecting to that 

question. I haven't heard any testimony, I 

may have missed that too, as to whether or not 
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there are any fur bearing animals in the 

Mattawoman Creek Area, and I haven't heard, 

I don't believe as yet, any indication from 

him as to which waterfowl, if any, he is ! 
i 

relatingy his aHSwer to. 

COURT: I don't think he has mentioned that. 
i 

MR. RICH: I thoight I asked him first if he heard 

the testimony yesterday. I thought that 

would be sufficient. If he wants it repeated, 

that's fine. 

COURT: Well no, I mean in regard to the waterfowl 

or fur bearing animals. I don't recall 

anything on those. 

MR. BiC'CR'f: Well there was the testimony brought out 

by Dr. Lauer. 
Well I can --

Answer the question. 

As to the waterfowl? 

Waterfowl and fur bearing animals. 

Alright. O.K. We do have, within the area we have deer, 

rabbit, muskrat, otter, mink, raccoon, beaver and opossum, 

and we also have various species of waterfowl. 

What are they? 

Black duck, mallard, blue winged teal, wood duck, pygogrebes, 

great blue heron -- oh, excuse me, the great blue heron is 

another specie. Scaup, ruddy ducks, this type of thing have 

been observed there. 
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Alright, now I will go back to my original question, and 

you have described the fauna in the area and the plant life. 

How does this plant life relate as a supportive echo system 

to the birds and the furry creatures you have just described? 

Right. Well within the realm of the world we have various 

minerals and nutrients which occur in organic forms and are 

utterly useless to many forms of animal life. They are just 

for instance floating free in the water. Iron, phospherous, | 

nitrogen, potassium, magnesium, manganese, zinc, copper, all 
i 

these various things are floating free in the water. Animals j 

such as beaver, muskrat, waterfowl can not use these minerals 

directly. It is the plant species in conjunction with photo- i 

synthesis that tie these minerals up and convert them into j 

useful foods, and then it's --then these foods which are the 

plant life then become the basis for food for the other specieis 
;i 

working our way right up to man. 

You have capsulized that fine. I direct your particular ! 

attention to the proposed dredge area. Now mention has been 

made today and yesterday that to dredge out this area of 

approximately three hundred acres or two hundred acres would 

have a limited effect or a substantial effect on the rest of 

the echo system as a supportive basis in Mattawoman Creek 

area. You have heari all this testimony, is that correct? 

Right. 

What isyour opinion as to the relative value of this limited 
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dredging area with respect to the entire Mattawoman Creek 

as a supportive echo system? 

MR. DOYLE: Objection. Several basis. First I 

would reinterate what the obvious thrust 

of my earlier cross sxaminati on of the 

witness was and that he is not competent 

to testify as an expert. Secondly, Mr. Rich's 
i. 

question is unnecessarily broad. It says 

in effect to this man you haveheard all the 
of | 

testimony/the last day and a half, state this 

opinion, and there has been obviously contra-! 

dictory testimony which would pr eclude any- j 
j 

body stating an opinion unless he indicates j 

very clearly, or the question indicates 

very clearly which of the contradictory 

testimony he is accepting, and I don't 

believe under those circumstances an opinion 

ought to be elicited or permitted on either 

ground. 

COURT: Well he probably — his opinion I think 
has 

would show which one,he ±s considered it all 

but\/iiich xay he leans as to who he believes 

and who he doesn't belLeve. As to his qualifi­

cations, you cross examined him thoroughly anjd 

I think he is qualified, so I will overrule 
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your objection. 

Answer the question. 

As far as the total effect on Mattawoman Creek it would have 

a total effect on Mattawoman Creek. Studies that have been 

conducted there by various people, Mr. GrossJ I believe, 

conducted this dye study. For instance, it shows that the 

dye only moved two thirds of a mile. In reviewing dredge 

projects, for instance, in various types of materials we find 
colloidal type 

that sand and gravel have a high amount of k±±gh&H±/materials 

and these are very fine clays which remain suspended in the 

water when they are stirred up for a very long period of time, 
;i 
|' 

several days if not weeks at times. With the tidal dye 

study indicating tat the tide only moves two thirds of a mile 

this would mean that these colloidal materials would dissipate 

the Mattawoman Creek very very slowly. What they would do wou}ld 

be increase turbidity and the most immediate effect of 

reducing turbidity would be the destruction of the submersed 

^aquatics that are there, the elodeas,the pondweeds, the coon-

tails and this type of thing. So the first thing we would do 

would be to lose one of the primary productive species for 

our food wealth. Other things that could occur would be 

the settling out of various sediments into the adjacent 

detritous matter or organic matter that there is on the bottom! 

of these marshes and smothering these areas off from the smallf 

creatures that inhabit them and that have limited motility 
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within these types of materials. Another effect would be 

the effects of the holes themselves, and the erosion into 

the holes. It was testified that the holes were dug fifty 

feet deep or forty feet deep and now they are twenty feet 

deep. This would indicate that they are eroding in at the 

rate of something like five feet a year. With this erosion, 

eroded material is coming from surrounding marshlands. It 
up 

is coming from the build/of organic materials which furnishes 

part of the nutrients for the surrounding marshlands and it's 

coming on these adjacent mud flats. So in effect we are 

removing habitat and this erosion takes with it the top 

organisms that occur in the very top layers of this type of 

material, and so that not only are the organisms required 

to reinvade the holes that are dug, they also must reinvade 

the areas that have eroded away, and so bottom organisms are 

effected in this way. It's possible too that the erosion 

could also erode out adjacent root stocks of the various 

plants, like the pickerelweed and nuphar, or spatterdock is 

the common name, could erode these plants away and thus 

open some of these mud flats up to more rapid erosion from 

barges for instance,moving up and down and causing Have 

actions or wind, causing lave actions. So these are some of 

the effects. Other effects would just be the, as was testified 

to earlier, the removal of the actual marsh that occurs there, 

and you physically remove it and it's no longer thee. It's 
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no longer producing things. 
red 

54 I I refer/to your September of 1967 study. "What other studies 

have you partaken in in this area? 

Well in my own work we have transect surveys, aerial transects, 

which we fly and one was flown this past February over all 

the streams in southern Maryland, prmarily to locate beaver 

colonies, and we fly these in the winter time of course when 

we can see the dams and see the beaver houses and count the 

actual beaver lodges that occur,within the dredge site there 

is at least one beaver colony that we observed from the air, 

and occasionally you can miss some because you only cover a 

very small area of the marsh. Up the Mattawoman Creek itself 

we did observe I think some nineteen colonies. 

55 What other furry animals did you observe? 

A I also have observed muskrats and — that occur on the area. 

56 j These are observations made in your second --

A Yes. 

57 What do you call that -- you used a technical name, transects? 

A Yeah, aerial transects. 

58 What was the date of that? 

A That was in February of 1971. I don't remember the exact 

date but I have it recorded somewhere. 

59 Now at that time did you visualize . or observe waterfowl? 

A On the transect iself? 

60 Yes. 
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I did but at that particular time, I don't make note of it 

when you are flying a transect for a particular purpose, if 

you notice everything you miss what you are --

COURT: What do you call it, trans what? 

Transect. 

COURT: Do you photograph it or is this just a 

visual observation? 

This is an aerial transect. We take a map and layout a line 

on the map and each year we fly up this same line so that over 

a period of years flying this same line you getfthe chages that 

occur — 

COURT: Yes, but did you take a photograph? 

No, this is done --

COURT: You draw in on the map what you observe? 

No, we have the line marked off and numbered as to certain 

segments and most of it's done by using a tape recorder and 

we say, for instance, "Segment 1," and then as we are flying 

up segment one we record what we see, and give a time and 

then segment 2, and you record, so that you get -- you don't 

get specific exact locations fcut you get locations within 

segments. 

Now let's go on. Any other studies that you participated 

in or supervised in that area? 
did 

Well i/do some what we call ground trooping of our transects. 
just 

This is/going in physically on the ground and seeing for sure 
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what you saw from the air was actually what occurred upon the 

ground. 

Do you know when you did that? 

That was done inApril. This was also in conjunction with a 

visit to the area with the Depattment of Chesapeake Bay 

Affairs, sort of killing two birds with one stone, in con­

junction with the hearing that was coming up then. 

And at that time did you notice anything that you have not 

testified about prior today? I 

Well I did notice several other species of wildlife while 

we were on the area. I observed one bald eagle, four pair 

of osprey. I did look at the beaver colony. There were 

twenty one black ducks. One pair of mallards, several yellow 

legs, which are shore birds, a Caspian tern, ring-billed 

gull, several ring-billed gulls, black-erowned night heron, 

blue-winged teal, approximately 130. There were 50 wood ducks 

counted then. 200 jacksnipe were observed, pied-billed grebe, 

great blue heron, many barn swallows, crested flycatcher, 

downy woodpecker, blue jay. There are also other surveys 

that are conducted. There has been surveys of Mattawoman 

Creek since the early '60's on the wood duck roosts that 

occur. 

COURT: On what? 

Wood duck roosts. The wood duck is a communal rooster in 

the spring time and then in the fall. Now during the breeding 
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type --
i 

MR. DOYLE: I am going to object to the winess 

introducing the result of this survey. It 

is hearsay . It wasn't conducted by him or 

under his supervision. I don't think --

COURT: He said it was under has supervision. It 
i 

was men he trained. 

These --

COURT: Now wait a minute. I don't understand 

about the location. You say there are 

numerous locations they fly in, but you only j 

checked from one location. 

Well because of the -- well there are a couple of ..hundred 
i' 

different wood duck roosts in the State. 

COURT: Yes, but we are talking about the one in ! 
i, 

Mattawoman. 

Right, so because of limited personnel with the State we j; 
i 
i 

can't completely surround the area and count all of the 

directions the ducks might fly into it, so -- | 
i: 

COURT: Well I mean, this is just one group that 

came into this roost, is that corrat? 

Right. This is one group from one direction. The count was 

made from the Mattawoman Creek on the old Potomac Sand and 

Gravel barge because of the weather at that time. 

Where was that barge in relation to thoproposed dredge area? 
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Well it was relatively close to one of the dredge areas if 

not upon one. It's south of where the spoil is piled up 

now at the present time from the prior dredgings. Atl8:28 

twenty five wood ducks flew in. At 18:30 ten wood ducks 

flew out. At 18:33, eight wood ducks flew in. 18:39, nine. 

18:40, seventeen. 18:41, fourteen, and this goes on this 

way through the time that the last wood duck flew in. There 

was a total that evening of 377 wood ducks that flew over 

that particular location and landed in the roost which occurs 

in that vicinity. 

I think your testimony has been very clear so far. I just 

want to clear up one point that was brought up at the end of 

Dr. Lauer's testimony yesterday. He referred to the channeli­

zation of the 1963 map --in fact I think that's an exhibit, 

isn't it? 

MR. DOYLE: That one there? 

MR. RICH: No, the one that you introduced. 

MR. DOYLE: If I introduced it it's an exhibit. 

Exhibit 6, and at that time there was testimony as you will 

recall, Mr. Goldsberry, that in '63 that channel was dredged 

out last. Do you know when that channel was originally dredged 

out? 

Yeah. The Pcfctmac Mas a navigation stream of course dates 

back to the first inceptions of Washington, D. C. The principal 

Corp project, and this was the original first dredging of the 
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Potomac in completion of the project, it was completed in 

1905, and this was a channel of 20 some feet from the mouth 

of the Potomac to Washington, D. C. Of course there are 

other things that have occurred in the Potomac in this area 

in relationship. Sand and gravel operations have been 

conducted there I guess since people settled Maryland. Well 

probably dating back to the early 1800's. 

Well let me -- I didn't raise that question and it would be 

unfair for you to answer it. I do know that you are a student 

of history and you are a student of the support system in 

the Potomac River for waterfowl and furry creatures, is that 

correct? 

Yes. 

Could you briefly just give a brief summary of the history 

of waterfowl in the Potomac estuaries? 

Right, O.K. 

MR. DOYLE: Your Honor, I don't see any relevance 

to the history of waterfowl in the Potomac 

estuary. 

Well let's relate it specifically to the area adjacent to 

and near Craney Island and Mattawoman Creek and Greenway 

Flats? 

MR. DOYLE: If it relates to history I still per­

sist in the objection as to relevancy. This 

man has testified of surveys taken which show 
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water fowl in the area. 

COURT: I think the history is interesting but I 

don't think it is really important. I want 

to know-- what the court is interested in 

is what effect it would havqfon what's there 

now. 

MR. RICH: Well I think it relates directly and if 

Mr. Doyle --

COURT: Not the history of it. We are going back 

to when St. Mary's City was settled and --

MR. RICH: No, I don't want him to go back that 

far. Your Honor, I will be very brief, and 

I think it's a matter of information that 

would be very helpful to have this. 
in 

COURT: Well I'll let it/subject to exception and 

we will see what it is. 

The history of the Potomac, originally the Potomac was,started 

at 1900, was very similar to what we find in the Susquehanna 

flats. There were submersed aquatics growing in the Potomac 

up past Washington, D. C. There were fringe marshes all the 

way down the Potomac. Some of the plant species there would 

be wild celery, many of the pondweeds as we found in Mattawomafi 

The area then supported thousands, tens of thousands o f water­

fowl and did so until the 30's, approximately at the time of 

the 30's we had a severe drought throughout, nationwide reallyl 
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and salt water invaded the upper estuary of the Potomac and 

was detrimental to the submersed aquatics that grew there, 

although many remain. Then at that time we had an invasion 

of water chestnut. It was -- a decision was made then by the 

Corp of Army Engineees to rid the Potomac of water chestnut 

which they did in various manners, and it left, well with the 

demise of some of the submersed aquatics and the increase of 

water chestnut and its resultant control various channeling. 

The settlement of the area around D. C. with sediments coming 

down and the removal of the water chestnut in the loss of 

many of the submersed aquatics. Sedimentation began increasin 

or turbidity began increasing in the Potomac and the water 

fowl papulations began to drop. The water fowl populations 

continued to drop and are still dropping today, and there have 

been studies performed by the Fish and Wildlife Service and 

biynthe Fish and Wildlife Administration of Maryland as late:: 

as the 50's and 60's which show that the Potomac River now 

from Chicamuxen Creek to Washington, D. C. no longer supports 

submersed aquatic vegetation, and without this many of the 

important water fowl species that were vegetation eaters, like 

the canvas back and scaup have left this section of the Potoma|: 
it 

River and they no longer use/and instead of having tens of 

thousands of waterfowl there as we use to have we now have 

a few thousand waterfowl. Most of these are found up on the 

shoal areas where surveys have indicated that we have good 
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growths of the different worms and animal life. The marsh 

clam rangia, for instance, occurs now. This is a relatively 

recent invader, and we had testimony yesterday as to the 

benthic organisms that occur, for instance, in the Craney 

Island area. This is very similar to what our studies have 

shown. So the only species of waterfowl that occur there 

now are the ones that are feeding upon this animal life. 

MR. RICH: Thank you. Your witness. 

(MR. DOYLE, cross examination) 

Mr. Goldsberry, is it not so that it is your belief that 

any activity that would adversely effect the wildlife and 
in Mary land 

the fur bearing animals/should be banned? 

Any activity that would adversely affect fish and wildlife 

in Maryland? 

Should be banned? 

Yes, sir. 

That's your job, you are here to protect those things, right? 

'2'es. 

Exactly, and it's not within your function, and really you 

shouldn't concern yourself with the nature of the activity 

or whether i t i s good or bad. There's one t e s t as far as 

you are concerned and t h a t ' s whether i t has an adverse affect 

on waterfowl and w i l d l i f e , r igh t? 

Right. 

Now you mentioned this unfortunate reduction over the history 
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of the Potomac in the wildlife, and the supportive aspects 

of the ecology, of that wildlife. But it seems to me coming 

through it all, isn't it a fact that probably the biggest 

villain in that story, the pollution that came from Washington, 

D. C , the human waste and the way the river was used for 

that purpose. Isn't that the biggest polluter of the 

Potomac? 

There are several polluters — 

I know that, but isn't that the biggest? 

I 
No, I would say not. J 
It's not? What would you say it was? J 

The biggest polluter would be the siltation that's coming 

in. | 

And\*iiere does that siltation come from? 

It is coming from various sources. It is coming from agri­

cultural lands. It is coming from housing developments. It's 

coming from sand and gravels tfeat are dug up from the bottom 

of the Potomac. 

Where would that -- where have you seen evidence of that 

siltation, the latter? 

The latter, in the Greenway Flats area. 

Have you investigated Greenway Flats? 

I have observed silt suspended in the water behind your 

dredge there. 

When did you conduct this survey at Greenway Flats? 
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I can't remember the date. I flew over the area in an 

airplane. 

Flew over the area? 

Right. 

And flying over that area you oaild see the siltation coming 

up from the bottom of the river? 

I could see the siltation coming from the barge. 

Well isn't it fair to say you could see siltation but you 

couldn't tell the source of it from an airplane? 

Well based upon my knowledge of having stood on dredges and 

watched them operate, seen the way they operate, the mannerisms 

of various digging operations, I would say yes, that the 

silt was coming from the dredging operation. 

Assumption based on other observations elsewhere? 

Right. 

Not Greenway? 

No, but — 

Right, now let's talk about these oths: observations. Where 

did you stand on a barge dredging sand and gravel? 

Dredging sand and gravel? 

Yes, sir. 

Kent Narrows, dredging sand, and Ocean City was dredging sand. 

Ocean City dredging sand, when was that? 

It has been within the last five years, '67, '68 or sometime 

in '69. 
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Were these commercial dredging operations? 

Yes, sir. 

Do you know the names of the companies that were doing the 

dredging? 

Not offhand, no, sir. 

And what was your purpose for beig there? 

Just to observe what was -- what a dredge was doirjig so that I 

could relate what dredges did to the types of surveys I was 

running for the State. 

You mean you just casually went down to Kent Narrows one day 

to stand on the dredge? I 

I 
Well not caHually, but — 

Well what was the purpose of the survey? 

To observe dredging operations. 

So that you oaild relate it to an aerial observation of the 

Greenway Flats? 
i 

Well relate it to the various things that I was reviewing at 

that time, the Corp of Army Engineers permits that I was 

reviewing, in order to adequately review these permits, 1 felt 

that I should know as much as possible about not only the 

environment that, the spoils and etc. were being pumped and, 

but some of the machinery that was doing the operations. 
with 

And these observations again were when, HX the sand dredging 

equipment? 

"67, '68, something like that. 

378 



27 And they were all commercial activity? 

A Yesj they were being conducted by companies, you know. 

28 Yes, fine. Now you indicated that you had available to you 

the results of surveys of wood ducks, I think you said, taken 

in 1968 by inferiors or people subject to your direction and 

control, is that correct? 

A That's correct. 

29 And as I understand it that survey data was collected in what 

you described in the Mattawoman tract in the site of the 

dredging area? 

A Right. 

30 And it's a fact that those wood ducks were then there? 

A Yes. 

31 They were counted, you actually saw them, and this is also 

a fact, is it not, that these surveys were taken subsequent 

to the time that Potomac had been in tihat area dredging? 

A I Afterwards, yes, sir. 

32 So the dredging operation that took place earlier didn't mean 

the ultimate complete extinction of these birds in that area, 

did it? 

No, it never does. Mother Nature is a pretty good thing and 

she keeps fighting back at the things that we do to her and 

just because you partially destroy somethingbr something doesnl't 

mean that you eliminate it entirely, but it means that you hadj 

some detrimental effect upon it. 
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And these creatures, as you say, are fairly adaptable and when 

something bothers them in one area they move over to another 

undisturbed area until that goes away? 
I 

Not necessarily. There are certain things about particular j 
j 

environments that are unique. For instance there are certain j 

parameters about wood duck roosts that are unique, and if — 

we know what some of these are. We don't know what all of 

them are. When Mother Nature and the wood duck know, but 

there are only certain locations where roosts occur. 

Are you suggesting that there is anything at all unique 

in what occurs in Mattawoman Creek? j 

I would suggest that there are some unique parameters that 

occur in Mattawoman Creek, not only because there is a wood 

duck roost there but because o f the size of the woodduck roost, 

approximately 500 birds. 

That 500 bird wood duck roost is unique! 

It's relatively unique to Maryland. 

Oh, relatively unique now? 

Yes, there are several other areas in Mayland that have good 

numbers of wood ducks in them, but Mattawoman Creek is one 

of the highest — 

When you make one of these wood duck surveys do you stand right 

in the roosting area or do you have to stay some distance 

from it? 

No, you stay some distance from it. 

How far away from it would you be? 
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Well I have been,actually when you say stay some distance, 

I have conducted counts from ten feet from where wood ducks 

were dropping in. I hae also conducted counts from anywhere 

to half a mile to a mile from where wood ducks were falling 

into a roost. 

Do the notes of the survey conducted by your associates 

indicate where they made this survey in relation to the 

actual roost? 

Yes, it was made from a Potomac Sand And Gravel's barge. 

And how far was that from the roost? 

Quarter of a mile. Half to quarter of a mile. 

Half to quarter of a mile. Now you indicated that you also 

ran a survey in February and April of 1971. The survey in 

February being an aerial transect to loeate beaver colonies, 

and as I underaland your description of that you draw a line 

on the aerial map and you fly from one extremity of that line 

to the other --

Right. 

Making your sightings as you say for the one thing because 

it's just, too much to observe, right? 

Yes. 

How long is that transect? 

In Mattawoman Greek? 

Yes, sir. 

There are several. We have — 
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Noj I am talking about the one you actually surveyed in 

February. 

The one I was on? 

Yes, s ir. 

Eleven or twelve miles, something like that. 

And does that run parallel to the creek or perpendicular to 

the creek? 

It runs parallel to the creek. 

And would it be up the center of the creek? 

No, we stay off to the side so we can see the creek. If you 

flew up the center you <culd see what was on either side but 

you wouldn't see the creek so the line is placed off to the 

side of the creek so that you can observe the actual creek 

as you fly upstream. 

And what you were looking for was beaver colonies? 

Yes, sir. 

And now later you say inorder to substantiate what you saw 

from the air you go back and in this case you went back April 

of '71 and you ground trooped this same --

Truthed. 

Truthed. Ground truthed the transect and that, I understand, 

constitutes getting out of the airplane and walking up the 

line on the ground? 

Right. 

And you conducted that in April of '71? 
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A Yes. 

53 And were you alone or did you have a party? 

A Well I went on that section of the line with people from 

Chesapeake Bay Affairs. 

54 | And I guess on that, when you say youwalked the line you just -

you may not be able to walk actually the line, you walked the ' 

general route? 

Right, you go through the general area and see what's there. 

Beaver are obvious. 

55 And you walked that entire twelve miles that day? j 

A No, £r. 

56 Well how much of that did you walk? 

A Actually walking, we went by boat from 225 downstream into, 

up into the various creeks tkt are in Mattawoman Creek and 

observed the activity. 

57 From the mouth of the stream did you s tart? 

A No, I started from the bridge at 225. 

58 And which direction did you go? 

A Downstream, and then back upstream. 

59 Did -- and that course you traversed took you past the proposed 

dredge area? 

A Yes. 

60 How do you know where that proposed dredge area is? 

A The onginal proposed dredge area was upon the Corp of Army 

engineees plat. Then subsequent to that I had been shown 
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various maps with so-called proposed dredge areas on it. 

Now the Corp of Engineers permit which I understand was the 

first --

Yes, that was under Smoot. 

That was in 1967 when you made that observation in -- of the 

area in connection with permit renewal. Did the application 

actually contain a plat? 

Didn't contain a plat. It contained a schematic drawing of 

the area. 

And was it one big area? 

It showed at that time, yes, sir, it showed the dredge area 

as being one large area approximately three hundred acres in 

size. 

You have been here and heard the testimony and you know of 

defendant's exhibit B, do you not? Have you ewer seen that? 

Yes, sir. 

And you do know, do you not, that those six irregular areas 

marked off are actually the dredging areas? 

Yes. 

Is it fair then to say that the Corp of Engineer permit 

application and the schematic attached to it was a much larger 

area than those six indicated here? 

Well testimony has indicated these six will be three hundred 

acres and I beliewe the original application also covered 

three hundred acres, so the relative size hasn't changed. 
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67 1 see. 

A But the areas have moved around, I suppose, to probably take 

advantage of various deposits of gravel. 

68 When in '67 did you begin your employment with the Fish and 

Wildlife Administration? 

A February. 

69 You indicated in connection with the eresinn situation when 

you were testifying as to the effect that the rate at which 

the old dredge holes filled up was,indicated an erosion factor 

of some five feet a year? 

A Apparently so, yes. He said that the holes presently are 

twenty feet deep and they were originally dug forty feet. 

70 And you indicated, as I understand your testimony, I want to 

make sure it's accurate, that the eroding material in your 

opinion is coming from the surrounding marshlands and falling 

into the hole there,is that correct? 

It would have to be, yes, unless somebody would haul it in 

and dump it. 

71 It comes from surrounding areas, is that erosion a natural 

process? 

A All erosion is natural, yes. 

72 | And I take it that would occur then whether the dredged hole 

is there or not? 

No, the dredge hole would percipitate the erosion. Erosion is 

a gravity induced thing or a current induced thing. Conditions 
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might be correct in that particular vicinity or they might 

not for current to dig out a hole which might induce dredging --

or might induce erosion, but if you hae a flat surface it 

generally doesn't erode. 

Oh, if you have a flat surface, but suppose you have a 

graduated decrease in depth of water, would there be some 
i 

erosion along that — 

Certainly. 

And what you are saying then is that the dredge hole doesn't 

cause the erosion, it may affect the rate of the erosion? 

Right, it definitely affects the rate of the erosion, yes, sir. 

And you concluded from that it was possible, I think I have 

this exact, it's possible tkt erosion could erode the plants 

away? 

Yes. 

You have no evidence or statistical studies in Mattawoman of 

that affect have you? 

No, not in Mattawoman. 

MR. DOYLE: I have no further cross examination. 
i 

MR. RICH: We have no questions. 1 

| 
COURT: Step down. How many more witnesses do you 

have? 

MR. RICH: We have one with the possibility of a 

very short witness for two minutes or three 

minutes. 

386 

I 



COURT: Well suppose we take a short recess. 

MR. DOYLE: Can I ask, if the court please, can 

they tell me approximately how long the one 

witness might be? 

MR. RICH: We have two witnesses. 

MR. DOYLE: This witness. 

COURT: The next one you call. 

MR. LORD: Oh, this witness on direct will only 

be about fifteen minutes. 

MR. DOYLE: I would like to call the court's 

attention, I don't believe it will be any 

problem but I have been scheduled to testify 

before a legislative committee hearing this 

afternoon for some time. I told them that I 

probably would not be over there until late 

and I would hope that I could get out of here 

by five thirty or six o'clock in any event 

because they are waiting to hear from me. 

COURT: Well fifteen minutes you will have time. 

MR. DOYLE: Alright, fine,I hope they can stick to 

that. 

COURT: We will take a short recess. 

(COURT RECONVENES AFTER RECESS) 

MR. LORD: Mr. Cole, will you take the stand? 
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WILLARD WALTER COLE, JR., a wxtness of lawful aje, 

being first duly sworn, deposes and says: 

CLERK: Will you please state your name and address? 

My name is Willard Witer Cole, Jr. My address is 1245B 

Quincy Court in Cary, North Carolina. 

(MR. LORD, direct examination) 

Mr. Cole, by whom are you employed? 

U. S. Fish and Wildlife Service. 

And where is the office out of which you work? 

I am presently assigned to the Raleigh area field office, 

southeastern region, U.S. Fish and Wildlife Service. 

And what States are included within the jurisdiction of that 

field office? 

The Raleigh area office handles four States in southeast. 

These being Maryland, Virgana, North and South Carolina. 

Alright, and how long have you been with the Fish and Wildlife 

Service? 

I have been with the U.S. Fish and Wildlife Service since 

1968. 

And can you state for the record your academic background? 

Yes, sir. I have a bachelor of science degree from North 

Carolina State University. 

When did you obtain that? 

In 1966. 

In what particular --
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That bachelors was in fishery biology. 

Alright, and you say yau went to work for the Federal 

Government in 1968. What did you do between the time you 

graduated in '66 and 1968 when you went to work for the Fish 

and Wildlife Service? 

I worked as fishery biologist in three different capacities 

for the Florida Game and Fresh Water Fish Commission. 

Alright, now have you been handling the same basic type of 

responsibilities every since you have been working for the 

Federal Government? 

For the Federal Government? 

Yes. 

Yes. 

Since f68, and what is the general nature of your responsibil­

ities? 

Since 1968 I have been with the division of river basin 

studies. We are a particular element within the Fish and 

Wildlife Service which has the primary responsibility for 

review of water resource projects that come under the consider­

ation of the 1958 Fish and Wildlife Coordination Act. 

Well I think you have better tell us a little bit more about 

that Act and the particular responsibilities that you carry 

out under it. 

O.K. The Coordination Act 

Once again for the record, that was the Fish and Wildlife 
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Coordination Act? 

I am sorry --

Of 1958? 

Yes. That is the short title. It was last amended in 1958. 

Alright. 

Our primary responsibilities fall in line like this. Under 

Section 2a of this Act, and I will quote if I may. 

Yes, please do. 

"Whenever the waters of any stream or other body of water are 

proposed or authorized to be impounded, diverted, the channel 

deepened or the stream or other body of water otherwise 

controlled or modified for any purpose whatever,including 

navigation and drainage by any department or agency of the 

United States or by any public or private agency under Federal 

permit or license, such department or agency first shall 

consult with the United States Fish and Wildlife Service of 

the Department of Interior, and with the head of the agency 

exercises administration of the wildlife resources of the 

particular State wherein the impoundment, diversion, or other 

controlled facility is to be constructed, with a view to the 

conservation of wildlife resources by preventing loss of and 

damage to such resources as well as providing for the develop­

ment and improvement therein, in connection with such water | 
S; 

resources development." If I may go on this Act is very important 

in Federal procedures as it does cover many types of problems. | 
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17 Can you give us some idea what types of projects? 

A Yes. In a reviww capacity the division of river banks and 

studies in the U. S. Fish and Wildlife Service handles well 

over thirty one types of programs. Those that my office 

is most involved in and these are the major programs in the 
i 

United States, involves such things as Bepartment of trans­

portation, U. S. Coast Guard permits for work in and over 
i ' 

I United States navigable waters. U. S. Army Corp of Engineers. 

I Section 10 and Section 13 of the 1899 Rivers and Harbors Act. 
i 

18 j Let me stop you at that point. Now are you talking about 

permits that are issued by the Corp or actual projects that 

are undertaken by the Corp? 

I am talking in this instance abaa thermits applied -- in which 

a private or public applicant will apply to the Army Corp 

of Engineers for permission in navigable waters. 

19 As has been done by Potomac Sand and Gravel? 

A Yes, as in the particular instance. The permit, they have 

in fact considered a Section 10 permit. 

20 Under the 1899 Statute? 

A Yes. 

21 Alright, now go on and give the other --

A Other projects that we are involved in are the Atomic Energy 

Commission license, all that they issue we review, for the 

Power Commission license we also review these, as well as the 

Soil Conservation Service Projects, and in particular here 
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are the Public Law 566 projects, which as many ofyou know 

this is called the small watershed projects. We also are 

deeply in volved in wild rivers, National riverway studies, 

estuarine preservation studies, wetlands preservation, and 

we also, I believe, now are reviewing approximately seventy 

to eighty percent of the service review of any environmental 

impact statements formulated under the National Environmental 

Policy Act of 1969. 

Now let me stop you there. I want to make sure Iunderstand 

your testimony. All of these types of projects fall within 

the charge that your department has received from that 1958 

Act, is that correct? 

These are the more important ones. Let me say, these are the 

more massive ones. They involve more work. 

And so what happens then you are advised by the appropriate 

agency that tint is project is anticipated and you are asked to 

give your comments to that agency after studying its impact, 

is that correct? 

That is correct. 

Alright, now did youmention or do you have any jurisdiction 

over projects that are undertaken by the Corp of Engineers 

itself? 

Yes, we do. In addition to their permit program we also 

review all of their projects. By projects I mean those which 

are derived from many congressional authorizations, but if I 
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can in general state the types that they are. These are 

navigation projects, flood control projects, beach erosion 

projects, hurricane protection projects, water supply 

development and flood plain zoning projects. 

Well before we get into the real point of your testimony, you 

were in court yesterday, I beliare, when some statements were 

elicited from Dr. Lauer with respect to the channelization of 

the Potomac River, were you not? 

Yes, I believe I was. 

And exhibit 6, I believe, was introduced whidi showed that 

there was a navigational channel in the Potomac somewhere 

near Crany Island? 

Yes, sir. 

And the Mattawoman area. If future dredging were to be done 

by the Corp of Engineers, this channel was to be deepened 

again or cleared, would your department be given an oppor­

tunity under that Act to comment and give your views? 

Yes, we would. We review, like this dredging, that would be 

what it would be in this instance because it does involve 

a previously authorized project. We do this --

That would give your department an opportunity to study the 

impact on wildlife resources and comment? 

Yes. 

Right. O.K. Now is it not true that the Federal Govennment 

also has a proprietary interest in this area? 
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Yes. 

And when I say this area I am talking about the Mattawoman 

Creek, Craney Island area of the Potomac River? 

Yes, we do. 

And where is that? 

We, the Fish and Wildlife Service has direct responsibility 

for the administration of what's called Mason's Neck Wildlife 

Refuge. 

And where is that located? 

This is on the Mason's Neck Peninsula. It's also called 

i, 

the White Marsh. 

Do you have a map with you that shows that? 

Yes, perhaps this would be better. 

Now this map that you have just handed me, Mr. Cole, could 

you state for the record what this is? 

This map is a map of our Mason Neck Wildlife Refuge, Fairfax 

County, Virginia, which is located on what they call Mason 

Neck. 

So is it a fair statement that this is just on the Virginia 

side of the Potomac River? 

Yes, this is just — and in fact it lies between Sycamore Poim: 

and Hallowing Point, right in --

MR. LORD: Well I think it would be appropriate 

to introduce this as defendant's exhibit D. 

(MAP OF MASON NECK WILDLIFE REFUGE FILED HEREWITH MARRED 
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DEFENDANT'S EXHIBIT NO. D) 

MR. LORD: After the court has had an opportunity 

to look at it I would like to return it to 

the witness for just a minute. 

Mr. Cole, have you visited the Mason Neck Wildlife Refuge? 

Yes, I have. 

Are you familiar with the location of Craney Island? 

Yes. 

And with respect to --

With respect to this refuge, yes. 

Alright, can you take this pen and mark with an UX" as nearly 

as possible the location of Craney Island to this particular 

site? 

(Witness marks exhibit) 

Is there a scale on this map? 

Yes. 

And applying the scale to the lower center can you give the 

approximate distance for Craney Island in relation to Mason 

Neck? 

Refuges and their scales aae sometimes hard to -- from the 

point up here at the marsh I would say it is approximately 

three miles and a half. 

That far? 

Well if I understand the scale correctly. 

Well that's alright. I think it probably speaks for itself. 
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Alright, getting back to specific projects since you have 

been with the department the last three years, could you give 

a representative list of important projects that you yourself 

have worked on? 

Yes, I can. Specific projects. Now I think it important 

that we clarify this. In Federal service and within our 

division are not done under our names. We are all, everyone 

in the southeastern service is a staff member of our regional 

director and --

COURT: Could you face around this way a little 

bit when you speak so you speak into the 

microphone. 

Specific projects in which I have been involved in, and I 

will try to go down some of these in order. The first one 

was the central and southern Florida flood control project. 

This is one of the oldest flood control projects in the 

United States, and Congress ordered the Department of Interior 

and the Department of Army to do a computer ecological 

reanalysis of this project. I did participate in this. I 

have also participated in numerous permit evaluations within 

the State of Florida in our old Vercn Beach office, which 

covers the State of Florida, particularly in this one we 

worked on one called Coastal Petroleum which was to do mining 

in Lake Okeechobee for lime rock. Also I have worked in 

permits in the Boca Ciega Bay area --
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What type of project was that? 

This again is a Section 10 Corp permit. Eventually this one 

became Zabel v. Tabb, frequently quoted today — 

Is that the title of a law suit? 

Yes, it was. 

And what was the proposed activity to take place --

The applicants was Zabel and Russell in this particular 

instance and they proposed to do some dredging and filling 

for tfhe ̂ construction of a housing development in Boca Ciega 

Bay. 

Alright, any others? 

Yes, in Florida, I have worked on the cross Florida barge 

cmal project in many different stages. I was also on a 

special assignment, I believe it was for approximately nine 

months, during the big controversy in Florida, what was later 

called the big Gyprus Everglades Jetport situation. I was 

assigned to the Secretary's office to prepare an environmental 

impact report on these which we and numerous other Interior 

employees did prepare. I have also worked, in conjunction 

with this I have also worked on the 1-75 alignment across 

south Florida which does involve many types and different 

terrain. 

1-75 being a Federal interstate highway? 

A highway, yes, which we also become involved in where 

aquatic areas are involved. Recently I have been involved in 
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what's called the New Hope Dam and Reservior project right 

outside of Raleigh, North Carolina which is cureently in 

litigation. 

Have you been invdved in any power plant sighting situations? 

Yes. One in particular, not in this area, but it _was in 

Florida. It was called Turkey Point power plant. It was for 

an ABC license and Corp permit in conjunction. This is in 

South Biscayne Bay. 

Did this involve any dredging? 

Yes, it did under Section 10 permit. 

Now I think you were here yesterday when Mr. Parker testified 

concerning the memorandum of understanding that exists in the 

Department of the Interior, and I think he stated what the 

memorandum of understanding required. Do you have any comment 

on that particular testimony and also what is your under­

standing of what that memorandum accomplishes? 

My understanding of thenemorandum of understanding between 

the Department of Army and the Department of Interior which 

was signed on July 13th, 1967, essentially set forth the 

policies and procedures for coordinating the actions of the 

two departments after initial application and the first 

comment and review had been received by the Corp of Engineers. 

It does provide a mechanism Tab. ereby the two departments can 

coordinate in the decision, the Federal decision on the 

application up through the chain of command eventually to the 
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chief of engineers and the Under Secretary of the Interior. 

Is it a fair statement that in your review of the types of 

projects that you have outlined you were acting parsuant to 

Section 2a of the Fish and Wildlife Coordination Act, 1958? 

Yes. 

And of course when appropriate the memorandum of understanding 

may come into play? 

This is correct. 

But that is not the principal document--

No, it's not. The two principal laws that we operate under 

today currently are the Fish and Wildlife Coordination Act 

and the National Environmental Policy Act. 

Alright, against that background did there come a time when 

your office received a request for comment on proposed 

dredging for sand and gravel at Craney Island and at Matta-

woman Creek? 

We received two public notices from the Baltimore District 

of the Army Corp of Engineers for dredging operations. One 

to Smoot Sand and Gravel, I believe. I have them here, and 

one to Potomac Sand and Gravel. One of them does involve a 

project off of the Mason Neck area in the Potomac River. One 

does involve the Mattawoman Creek area, yes. 

And did in fact your department, the Raleigh office respond 

after study to the Corp of Engineers and give your comments 

to the court? 
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We did not respond from the Raleigh office. 

Right. 

We handled the initial field review on these matters. There 

is a complicated review process in the Federal system but the 

regional director signed the statement after review of all 

members of the Fish and Wildlife Service. 

Yes. Now do you have t h o s e s t a t emen t s rath you today? 

I have the statements, yes I do, that have been mailed to 

the District Engineer in Baltimore. 

Alright, now just so there can't be any question about this, 

and I think this is along the lines of a review procedure that 

you described, did your office receive in Raleigh sometime 

recently an authorization for your regional director or his 

designee to appear and testify at this hearing today? 

Yes, I did. 

Alright, and did in fact your supervisor designate you to 

appear on behalf of your office? 
me 

The regional director, Mr. Sid caused -- did designate/to 

appear as Mr. Bradley's alternate. 

Alright, and so you were authorized to appear here and give 

the statements that have been developed, or taken from your 

files, is that correct? 

Yes. 

Alright, now you have with you xerox or carbon copies of the 

two separate statements which were given? 
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I have carbon copies of the statements that had been given 

to the District Engineer in Baltimore and that were presented 

at the Maryland Wetlands public hearing. 

Alright, will you please produce those? 

They are carbons. 

O.K. 

MR. LORD: Now Your Honor, what I have been handed 

from the file of Mr. Cole with respect to 

the Craney Island dredging is a letter of 

November 4, 1970 from the Regional Director 

to the Federal Water Quality Administration, 

and covering that is a letter from the 

Regional Director to the U. S. ISrmy Corp 

of Engineers dated January 27, 1971. Both 

of these were transmitted by letter of April 

16, by the Acting Regional Director to Mr. 

Capper, the Director of Chesapeake Bay Affairs. 

There are similar companion papers with 

respect to the Mattawoman Creek project giving 

in depth comment as result of the study underf 

taken by Mr. Cole's office. I have already 

provided copies of these to Mr. Doyle and I 

would like to at this point introduce these 

both as exhibits in the case. 

MR. DOYLE: May it please the court, the plaintiff 
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objects to the introduction of these as 

exhibits in this case. Mr. Lord has kindly 

provided me with copies so I can look them 

over/In advance, and it appears obvious that 

a fair review of those documents will reveal 

the fact that while somebody in these Federal 

agencies did do studies and Mr. Cole had 

nothing at all to do with them, and indeed 

his testimony here today shows he had nothing 

to do with them. These studies are in fact 

definitive and substantive conclusions by 

the Federal agencies with regard to the 

applications for dredging. In this form it 

is absolute total hearsay and it seems to me 

it should not be permitted to be introduced 

into this record unless I have the opportunity 

to cross examine the authors of the reports. 

MR. LORD: Do you want toe to comment, Your Honor? 

COURT: Yes. 

MR. LORD: I think I have already established that 

these were taken from the formal records of 

the agency in which Mr. Cole has been employed, 

at which he has been employed for the last 

three years, and that he has been authorized 

by his direct supervisor who is in charge of 
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these records, and that supervisor was 

authorized by the principal office o f the 

Department of Interior in Washington to 

appear here today and present these as 

statements representing the views of the 

Department of the Interior, and I just don't 

see that there is any possible objection on 

any ground, of hearer or otherwise. 

COURT: And they are records that are kept in the 

regular course of business --

MR. LORD: Absolutely. 

MR. DOYLE: If it please the court, this is exactly 

what the basis of my objection is and that's 

why I made the comment with regard to the J 

definitive and substantive conclusions 

reached in those letters. The attempt to 

avoid the hearsay rule that's being utilized 

here is the ordinary record exception, and 

that ordinary record contemplates a routine 

kind of a document that's,the person who 

compiled the record had no reason to believe 

might be involved in litigation and therefore! 

t 

it comes in because it is not subject to any j 

attack as to credibility. These documents 

were prepared solely for the adversary pro- ! 
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ceeding into which they were introduced on 

the question of the permits sought by Potomac 

and to that extent they are not ordinary 

business documents. These are hard hitting 

evidential;documents that should be subject 

to cross examination by their authors. 

MR. LORD: Your Honor, I think we have already 

covered this point and that's why I took 

some pains to spread it out in advance. Mr. 

Cole's office is required by congressional 

Act to give this — give these comments. 

There's no discretion involved at all. They 

would be in derrogation of their statutory 

duties if they refused to give comments or 

didn't act pursuant to the statutory charge 

that they received. This was done. The I 

Corp received the application. The Corp is 

familiar with the statute as Mr. Cole's people 

are, asked for comment. The comment was 

given, and this is what we are asking to 

introduce into evidence at this point in time. 

COURT: I will admit them at this time. I am going I 

to admit them subject to exception at this | 

point. 

MR. LORD: Mr. Cole, would you forward these so they 
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can be marked as exhibits E and F for the 

defendant. 

(2 REPORTS FILED HEREWITH MARKED DEFENDANT'S EXHIBITS NO. 

E & F) 

MR. LORD: Can you tell me which has been given 

which letter of designation? 

CLERK: E is Mattawoman Creek. 

MR. LORD: A l r i g h t , tiiank you. 

Now Mr. Cole, the letter of April 16 addressed to Mr. Capper 

and marked with the file reference at the top, Pot. Sand & 

Gravel, Mattawoman Creek, has several attachments and I am 

certainly not going to ask you to read to the court everything 

that's included, but I would ask you to read one or two 

paragraphs --

MR. DOYLE: Now if it please the court, if I under-
of 

stand the basis £HX your ruling permitting 

these to come in, they come in more or less 

as ordinary records kept in the ordinary 

course of business, and is that exception to the 

hearsay rule. I have never had experience 

where a messenger who brings the records to 

court in connection with tifaat exception has 

been permitted, unless he shows some personal 

knowledge about them, to comment on or to 

exterpolate from them. It seems to me the 
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records speak for themsaLves and Mr. Cole 

should not be permitted to testify with 

regard to them except on a showing that he 

has some personal knowledge about them. 

MR. LORD: Well passing the point that Mr. Cole is 

obviously much more than a messenger, based 

upon his testimony, he is certainly not 

commenting. I am merely asking him to read 

one or two passages from the material that 

is already in evidence. 

Mr. DOYLE: They are part of the evidence and I 

suppose the court can read all of it without 

having to worry about one or two paragraphs. 

COURT: I can read them. 

MR. LORD; Alright, sir. 

Mr. Cole, with respect to Mason Neck Wildlife Refuge could 

you explain in a Federal system what is a wildlife refuge? 

What's the purpose of it? 

A wildlife refuge is on a -- a wildlife refuge would be set 

up for the perpetuation and protection, preservation of a 

species, a rare and endangered species. We have some, many 
also 

refuges set up for this. We/have many refuges that are set 

up for the particular aspects of waterfowl management up and 

down the various waterfowl flyways. Very, very often our 

refuges serve dual purposes. In fact they serve mae than dual 

406 



purposes. They are, besides preservation they also, many of 

them are recreation areas. Some of them are just havens for 

wildlife. They are exactly that, refuges. 

Now with particular respect to Mason Neck do you have any 

figures on the size ofthat refuge? 

Yes, this refuge I think was authorized for 845 acres which, 

1 think, yes, which was bought originally I understand by the 

nature conservancy. Approxinately 245 of these acres of -- ar 

of marsh. 

Of that 845? 

Yes. 

So about 257o would be marsh area, and you say this is for the 

protection of rare and endangered species, what particular 

species are involved here at Mason Neck? 
was 

The particular purpose of Mason Neck/for a comprehensive 

program for the conservation, restoration, and propogation 

of the sou the rn bald eagle. 

COURT: Of t h e what? 

Of t h e sou the rn ba ld e a g l e . 

COURT: Bald jzagle? 

Yes, s i r . 

Which has been observed at that particular location? 

He has been observed roosting in that location and as many as 

four birds at one time in the last six months. 

You said four birds at any one instance? 
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At one roosting site, yes. 

Now, your region, you haye indicated, obviously has jurisdiction 

over the State of Maryland, the border between Maryland and 

Virginia is the Potomac River. Haverthere beea any particular 

programs in the Department of the Interior or in your division 

relating to the Potomac River? 

Yes, there have.been. Hie Potomac River has, as was mentioned 

by an earlier witness, has a long history in this nation. It 

is called the nation's river. In fact the Department of 

Interior has a booklet out calling it the Nation's River. 

We have many congressional studies request and a presidential 

study order, that we would do all the fish and wildlife surveys 

in the Department of Interior to maintain the natural amenities 

of the natior/s river,, OUr actions to date, in fact Mason 

Neck Refuge is an example in part of this. 

And am I to understand then that you look at the Potomac River 

in a larger prospective? 

Yes. 

Could you tell us a little bit more about that? 

Well the Potomac River is a river that has had a lot of man 

influenced activity, or is subject to a lot of man influenced 

activity, because of the close proximity of the metropolitan 

area of Washington, D. C. It certainly has many ills, many 

of which have been brought out by other witnesses. It will 

continue to hare ills until many things are corrected. I am ! 
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sure -- I am positive that we in the Department of Interior 

are doing all we can for instance to get the necessary 

funding and arrangements made for the control of pollutions 

coming from metropolitan D. C. Any restoration or preservation 

program that we would undertake would be a multidisciplinary, 

a multifaceted thing. We would go after pollution control, 

control of development activities along the shore lines in 

unwise development areas, the control of navigation channels 

resulting from public and private projects, the ctmtrol of, 

for instance if you would, sand and gravel operations, if they 

are connected with the Potomac River basin proper or would in 

any way influence it. We would go at this from a mulitfaceted 

aspect. We had, there are been -- and I -- and I believe 

Mattawoman Creek was included and I beLieve the records would 

show this, that Mattawoman -- there are certain marsh areas 

up and down the Potomac that have been recommenfed for preser­

vation in state as they are today. Mattawoman Creek marshes 

are one of those. The document and the task force was to, tha: 

created this recommendation was a combination of many federal 

and state resources agencies. It was their opinion that the 

values attended to Mattawoman Creek locally and throughout 

the entire Potomac basis, were worthy of and should receive 

every protected action that it could. 

Well in conclusion then is it a fair statement then that 

although you have the general statutory charge that we have 
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already talked about at length under the Fish and Wildlife 

Coordination Act, that your additional points of interest 

to the Department are the fact that we ace dealing with the 

Pfltomac River or the Nation's River, and also we are dealing 

with a potentiailcthreat to Mason Neck Wildlife refuge? 

Yes. 

MR. LORD: I don't have any further questions. 

(MR. DOYLE, cross examination) 

Mr. Cole, was I correct before when I saw the exhibit that 

was introduced of the Mason Neck Marsh, am I correct when I 

conclude that Craney Island where you marked it is not within 

that Mason Neck Marsh reserve? 

It is not within the refuge boundaries, no, sir, but there is 

if I understand this --

That 's a l l - - you j u s t - - that ' s a l l , you have - -

I am sorry . 

Now are you familiar with House Bill 1192 or what is now 

known as Chapter 792 of the Acts of Maryland of 1971? 

No, sir, I am not. 

You are not familiar with the fact that that's the basis of 

this law suit here? 

I am familiar with that fact. 

But nothing more? 

Nothing more. 

You have read, I suppose, and are familiar wLth the content of 
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the two documents that were introduced as Defendant's exhibits 

E and F which you brought with you? 

Yes, sir. 

Is there any references at all or any relationship to House 

Bill 1192 or Chapter 792 in any of those documents? If you 

know. 

COURT: Well he said he is not familiar with House 

Bill 1192. 

MR. DOYLE: But he is famiLiar — I am trying to 

find out whether these documents, wfeethfer 
if 

the -- the suggestion here is that/the 

doouments were prepared in any way in 

connection with this law suit. 

COURT: No, he testified to that. They were 

prepared as a result of an application made 

to the Army Corp of Engineers. 

MR. DOYEE: If the evidence is clear on that 

point — 

COURT: That's clear. 

MR. DOYLE: I am going to move to strike his 

testimony on the same basis that I offered 

the original objection, that it's not relevant 

to this law suit. 

COURT: Alright, overrule your motion. 

Now Mr. Cole, as I understand your testimony your department 
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has very broad authority to act on all permits and all actual 

governmental projects that have to do with dredging? 

Yes, sir. 

And yau can, that department of yours can either approve 

those permits and projects or disapprove them, can it not? 

Sir, we do not have the power of decision, approval or 

disapproval. We can only report and recommend to m e 

appropriate agency. 

Right, but the authority given to you under the Act permits 

you to not only disapprove but also to approve any of these 

applications? 

We would provide a recommendation that the subsequent agency 

may take certain action. 

Righ£, that can go either way? 

That can go either way. 

That's right. You don't absolutely prohibit all of this — 

all of these projects, or all dredging permits merely because 

that's what they are, do you? 

No, sir. Every project is reviewed on its own merits. 

MR. DOYLE: I have no further cross examination. 

COURT: Alright, step down . Do you have any more 

witnesses? 
Your Honor, 

MR. RICH: /I have one witness we wanted to call. 

I will proffer the testimony in order to save 

time. I just want to introduce the records o 
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the Virginia Water Pollution Control 

Commission. A man has been sent up from 

Virginia to do so. I do not intend to ask 

him any substantive questions, and I think 

we could cut off much time by just letting 

me introduce the records into evidence. 

They are kept in the ordinary course of 

business. I will recite the statutes to 

you and the statutory authority if that — 

COURT: Have you seen the records? 

MR. DOYLE: I have never seen the records, no, sir. 

MR. RICH: Well, they are within your file. They 

are the same — 

Mr. DO¥LE: Well they are within my file. My 

file is this thick. 

MR. RICH: They are the records that were introduce^ 

at the wetlands hearing --

COURT: Well why not give him an opportunity to 

look at the records. 

MR. RICH: Very well. I can call Mr. Parker now 

in order to save some time --

MR. DOYLE: Well let me look at them. 

COURT: Well give him an opportunity to look at 

them and maybe we won't have to call him. 

MR. DOYLE: If the court please, for no other reasoh 
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than for consistency sake, I will make the 

same objection and on the same grounds and 

hopefully as vigorously as I did the last 

time in connection with this gentlemam 

offering any evidence from the files of the 

Virginia Pollution Agency. The key letter 

of the three documents is obviously a sub­

stantive finding of fact with regard to a 

permit to dredge. Therefore, it seems to me 

appropriate that the author of that report 

ought to be here for cross examination, and 

I object on the grounds of hearsay. 

COURT: I don't even know what it is at this point. 

It's some records, I know, but fnm the State 

of Virginia. 

MR. RICH: Right, pursuant to a statutory authority 

I will establish that, Your Honor, and I will 

do it very briefly. 

COURT: Alright. 
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JAMES E. RYAN, JR., a witness of lawful age, being 

first duly sworn, deposes and says: 

CLERK: Please state yaur full name and address. 

James E. Ryan, Jr., 121 Buckingham Street, Chester, Virginia. 

(MR. RICH, direct examination) 

Mr. Ryan, by whom are you employed? 

I am employed by the Commonwealth of Virginia State Water 

Control Board. 

In what capacity are you employed there? 

I am employed as a pollution control engineer by the enforce­

ment division of that agency. 

Are you also an attorney, Mr. Ryan? 

I am a member of the Virginia Bar. 

Mr. Ryan, you have three documents in your hand. Were these 

records prepared pursuant to statutory authority? 

Yes, sir, they were. 

And what authority is that? 

It's the authority invested in the Board by the State Water 

Control of Virginia, entitled 62.1. They reflect the views 

of the staff for our Control Board on the issue of permitting 

for dredging. 

And that is a State law? 

Yes. 

And is there also response made by the State because of the 

Federal law? 
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Yes, because of Section 21B-2 of the Federal Water Pollution 

Control Act as amended by the Water Quality Improvement Act 

of 1970. 

And these statements are made as part of the ordinary business 

of that Department that you work for? 

A Yes. 

9 And these records are kept in the ordinary course of business? 

A Yes, they are. 

10 And they were not prepared for this litigation? 

A No, in no case were they. 

MR. RICH: Alright, we offer these records, Your 

Honor. 

MR. DOYLE: I object. 

COURT: Well I don't know whether they cover the 

James River or what they -- I know they 

are records, but that's all I know. 

MR. RICH: Oh, alright, excuse me. 

11 What areas do these records cover? 

A This pertains to a proposed dredging project by Potomac 

Sand and Gravel in the Potomac in Maryland waters between 

Hallowing Point and Sycamore Point . 

12 Is that otherwise known as the Craney Island area? 

A The Craney Island site. 

MR. RICH: I now offer these records, Your Honor. 

COURT: Yes. I will overrule the objection and 
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admit these subject to exception too. 

(VIRGINIA RECORDS FILED HEREWITH MARKED DEFENDANT'S EXHIBIT 

NO. G) 

MR. DOYLE: What number is that? 

CLERK: G. 

COURT: G, did you say? 

CLERK: G. 

MR. RLCH: I have no further questions of this 

witness. 

(MR. DOYLE, Cross examination) 

Mr. Ryan, did you have anything at all to do personally with 

the imput that led to the reports that have just been introS 

duced? 

No, sir, I did not. 

MR. DOYLE: Then I renew my motion to strike, Your 

Honor, exhibit G. 

COURT: Well, I will deny your motion. 

MR. DOYLE: I have no further cross examination. 

COURT: YOu may step down. 

MR. ELCH: You are excused, Mr. Ryan. May we just 

call Mr. Parker for two minutes, Your Honor. 

COURT: What time did you want to get over to the 

legislative --

MR. DOYLE: Well, I have sent Mr. Jaske over to 

cover at least the hearing and to explain 
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that I would be over as soon as I could be 

and I will do whatever the court wishes. 

COURT: Well I don't want to get in bad with the 

legislative council, but is this the last 

witness? 

MR. RICH: Yes, Your Honor. 

COURT: Two minutes. Do you have any rebuttal? 

MR. DOYLE: I had thought to ask Mr. Parker two 

questions and I can do it while he is on the 

stand. 

COURT: And that will complete all the testimony? 

MR. DOYLE: Yes, sir. 

COURT: Alright, call him. 
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DAVID A. PARKER, a witness, having already been 

sworn, deposes and says: 

CLERK: You may be seated. You are still under oath to 

tell the truth. Will you please repeat your name 

for the record? 

David A. Parker. 

(MR. RICH, direct examination) 

Mr. Parker, would you describe the dimensions of the dredges, 

the dredge now in use in the Mattawoman Creek area? 

There is no dredge used in Mattawoman Creek area now. 

The dredge used last week in the Mattawoman Creek area? 

There was no dredge in the Mattawoman Creek area — 

Oh, excuse me. The Greenway Flat area, excuse me. 

That dredge is approximately 40 feet wide and approximately 

150 feet long. 

And do you know the tonnage of that dredge empty? 

No, I do not. 

How much of the --

COURT: 40 by 120? 

150. 

Do you know how far above the water line the dredge extends 

at its highest point? 

COURT: How what? 

MR. RICH: How far above the water line the dredge 

extends at its highest point. 
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Approximately thirty feet. 

Could you briefly describe the dredging process now being 

used in the Greenway Flat area? 

At the present time we have a ladder dredge in the Greenway 

Flats area. The process involves, as I believe I testified 

yesterday, the removal of the sand and gravel by means of 

a continuous bucket chain from the bed of the river, and the 

subsequent placement of that material into a hopper from which 

it is processed, washed, separated and loaded in the barges. 

How is this washed, Mr. Parker? 

It is washed by means of a screen and water. 

And I assume you have a screen and you have water and part 

of the particles are retained and part of them are placed 

overboard? 

That's correct. 

And do you know in any given batch the percentage of particles 

that go back overboard with respect to the percentage kept? 

Well there is no given batch. It is more or leas a continuous 

process. 

Well let me ask you this. In your continuous process do you 

have knowledge of the percentage kept onboard and then used 

for delivery with respect to the percentage that is washed 

overboard? 

I teLieve I tes t i f ied yesterday again that i t was in the realm 

of 10%, I think, that was discarded. 
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Mr. Parker, one other item I would like to clear up and that 
given 

is gyving the present rate of depletion witih. respect to the 

three sites we are concerned with here, in how many years 

will those three sites be depleted? 

COURT: I think he testifed to that yesterday. 

It depends on how fast you work. I mean if 

you work — 

MR. RICH: Well with his present rate of depletion, 

Your Honor. 

COURT: Yes, but he moves around from one place 

to the other. He said that it depands on 

whether he works there day in and dayout or — 

MR. RICH: Well he can give me an answer to that, 

Your Honor. 

COURT: What is it? 

MR. RICH: He can give me an answer, Your Honor. 

COURT: He can't tell you how long it's going to 

take. He can tell you how much he can take 

out in a day or -- if he works one day a 

week it's going to be one thing. If he works 

every day in the week it will be something 

else. 

MR. RICH: Well considering his presant annual rate 

of depletion, Your Honor, this man can give 

me a --
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COURT: Well on an annual rate maybe he can. 

Approximately, at our present rate approximately twenty jars. 

And at that time does your company, you have already testified 

there are no other sand and gravel deposits? 

None that we are aware of today. 

So your company then contemplates leaving the business? 

MR. DOYEE: Objection. 

COURT: Sustained. 

MR. RICH: That's all. Your witness. 

(MR. DOYLE, direct examination on rebuttal) 

Mr. Parker, were you present with Mr. Taggart when he ran 

the noise survey that he testified to this morning? 

Yes, I was. 

And did you visit the dredge site prior to that noise test? 

Yes, we were at the dredge site. 

And were you able to ascertain whether or not during the time 

that Mr. Taggart was running the test that the dredges were 

operating in the normal fashion? 

Yes, we were. We were in radio contact with the dredges. 

And how were they operating? 

They were operating in normal fashion. 

MR. DOYLE: I have no further rebuttal, Your Honor. 

(MR. RICH, cross examination) 

You looked at the slides, Mr. Parker, and I believe that the 

witness at the time stated that there was a flume coming out 
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of the dredge, or flune. Is that flume or flune? 

It's your word. Whatever you want to call it. 

How does that flume get out of the dredge? 

MR. DOYLE: May I ask the court, is this cross 

examination on our rebuttal evidence. 

COURT: Well I am not sure. I am not sure what 

your rebuttal was. 

MR. DOYLE: I just had it, two questions. 

COURT: Ycu didn't ha^e any cross examination? 

MR. DOYLE: No, sir, no cross examination. 

MR. RICH: He's still my witness. 

COURT: Well no, you finished. He didn't have any 

cross so he made that his rebuttal. It's getting 
a little complicated. 

MR. RICH: Well we will rest our case then, so not 

to confuse it. 

COURT: Alright, you may step down. 

MR. DOYLE: The plaintiff has no other rebuttal 

testimony, but at this time in order to perfect 

the record, and I will not repeat the reasons 

for, unless the court wants to hear them on 

the motion, but I will move to strike all 

testimony heard during the course of this 

trial with regard to environmental or ecolog­

ical issues on the grounds that I stated at 

the opening of the trial in connection with 
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the motion to strike and the answer in 

opposition to the petition to intervene. 

COURT: Well for the same reasons I gave I will 

deny your motion. 

(COURT & COUNSEL DISCUSS BRIEFS AND ARGUMENTS) 

COURT: Also I have admitted these subject to 

exception and at that time if I change my 

mind, and you again move to strike these — 

MR. DOYLE: Yes, sir. 

COURT: If there isn't anything else you are 

excused until the 6th of December. 

MR. DOYLE & MR. RICH: Thank you, Your Honor. 
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