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DATE
197
June | 30 | Bill of Complai nt for Declaratory Judgment and Injunctive Relief and
_Exhibits A,B, and C fd,
" 30 | Supas issd and with copies of Bill of Complaint and &xhipits deliveped
to the sheriff to be served, '
Sh., Ret.: Summoned Marvin Mandel, Gov. by service on Jonnie Gately 7/1/71,
and Summoned John C. Hancock, Francis C. Garner, Col. Thomas S. 8mith by
service on Warren Rich 7/1/71.
July 12| Consent Order fd.
» 23 Answer Of Respondents for Declaratory Judgment and Injunctive Relief
fd.
Sept.] 1 |Motion for Leave ToAppear as Amici Curiae fd.
< 14 | Answer To Motion for Leave to Appear As Amici Curiae fd.
» '_15_ Request for Hearing fd.
- 14 | Memorandum in Support of Plaintiff's Answer To Motion for Leawe to
Appear as Amici Curiae fd.
- 14 | Motion To Strike fd.
w 14 | Request for Hearing fd.
" 14 | Memorandum in Sugport of Motion To Strike fd.
Oct. 4 | Notice of Deposition by Defendants fd.
o 8 | Order To Issue Summons for witnesses fd. Summons issued. Sh. Ret.:
- Served Richard G. Crouse 10/13/71. Non Est to Marvin Mandel 10/13/71.
il 8 | Letter to Judge Evans fd.
» 12 | Supplemental Motion for Leave to Appear as Amici Curiae fd.
» 12 | Answer To Supplemental Motion for Leave To Appear as Amici Curiae fd.
& 12 |Motion for Leive To File Amended Bill for Declaratory Judgment and
Injunctive Relief fd.
- 12 | Pre-Trial Brief of Amici Curiae fd.
s 13 | Hearing on Merits held in Open Court before Judge Matthew S. Evans.
Court denied Plaintiff's motion to strike. Motion to intervene granted.
. 3 Court signed order in file granting motion for leave to file amended
bill for declaratory judgment. Testimony taken. Ca-s.eE)c(g;-l I EI;}%EIN. ALY
- 13| order of Court Grainting Motion for Leave to Appeal as Amici Curiae fd.
y 13 | order of Court Granting Leave to file an Amended Bill for Declaratory
and Injunctive Relief fd.
” 13 | Amended Bill for Declaratory Judgment and Injunctive Relief fd.

(Amended Bill of Complaint Exhibits filed with Original Bill of Complaint
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DATE 1971
Oct, 14 |Hearing on Merits continued in Open Court before Judge Matthew S.
Evans. Testimony taken. Counsel to submit briefs. Final arguments:‘
to be heard on December 6, 1971 .
Nov. 9 Brief of Plaintiff, Potomac Sand and Gravel Company fd.
. 29 |Brief of The State of Maryland fd.
‘ Dec. | 8 | Hearing on Final Arguments held in Open Sourt before Judge Evans.
| Counsel heard. Court takes under advisement.
4 _ 17 | Stipulation fd.
1972
___Jan.| 14 | Stipulation fd.
Feb. 3 | Order £d.
" 25 | Opinion fd. EXHIBITS IN vauL Y i
Mar. 3 Order of Court fd. "ORDERED AND ECREED That Chapter 792 of the Laws of
Maryland, 1971, is constitutional and hence is in full force and
effect. Plaintiff shall bear the costs of this proceeding.”
o 6 Order for Bppeal by Potomac Sand and Gravel Company fd.
s 10 |Order of Court fd(Two certifiéd checks:received b y the Clerk.Ck HNo,
6027 for $300,00.Ck.No6028 for $10,000,00.)
e _1ly | Checks Nos, 6027 and 6028 returned to Potomac Sand and upavel Co.
and Check No, 6030 made payable to larjorie S, Holt in the amount of
$10,300,00 received in substitution thereoffi and deposited in
Mar jorie S, Hoi$,Special Account,
April 4 | Testimony taken in Open Court before Hon. Matthew S. Evans fd.
2 ) Original Proceedings tramsmitted to the Maryland Court of Appeals.
Aug. 8| Mandate from the Court of Appeals of Maryland fd., Decree affirmed,the
_appellant to pay costs, Per Curiam filed,
____Sept. 5 |Order of Court for Payment of Funds Deposited with the Céurt fd.

» 5 |Check No. 3061 made payable to the State of Maryland Department of
Natural Resources in the amount of $300.00 and Check No. 3062 made
payable to State of Maryland, Board of Public Works in the amount of
$10,000.00 issued per Order of Court dated September 5, 1972.
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MeNALLY HOSE

To: V ic;tor Laws
Date: 1/26/93

Case No, 20,430 EQ
Re: Exhibits

To whom it may concern:

Pursuant to Rule 1217 section £ (2) of the Maryland Rules of Procedure,
the exhibits introduced into evidence or marked for identification during
the trial of the above mentioned case will be disposed of unless a request
in writing to withdraw such exhibits is received within (30) thirty days
from the date of this notice.

Thank you for your prompt attention to this matter

\ _ ? H‘ MARX'.' = ,:E??;L;Z§;2zfifﬁ7 PUTY
Destoyed @l T
_ Exht\mq@ ’%)l—lb%




LLY RQSE

To: James Deovyle
Date: 1/26/93
Case No. 20,430 EQ
Re: Exhibits

To whom it may concern:

| . EPUTY

SHps



AcNALLY ROSE o

To: Henry Lord
Dace: 1/26/93
Case No. 20430 EQ
Re: Exhibits

To whom it may concern:

Pursuant to Rule 1217 section £ (2) of the Maryland Rules of Procedure,
the exhibits introduced into evidence or marked for identification during
the trial of che above mentioned case will be disposed of unless a request
in writing to withdraw such exhibits is received within (30) thirty days
from the date of this notice.

Thank you for your prempt attention to this macter




IeNALLY ROSE

To: Francis Burch
Date: 1/26/93
Case No. 20,430
Re: Exhibits

To whom it may concern:

Pursuant to Rule 1217 secrion f (2) of the Maryland Rules of Procedure

the exhibits introduced into evidence or marked for identificatien dur;ng
the trial of the above mentioned case will be disposed of unless a request
in writing to withdraw such exhibits is received within (30) thirty days
from the date of this notice. Y

Thank you for your prempt attention to this matter

C%AA EPUTY
{
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- Supreme Court of the United States R
No 72527 ponwm

JamesH NorrisJr.,Clerk
Court oi fAopaals :
of Mary.cad

Potomac Sand and Gravel Company, '
- | o Petitioner, . _' o '_ _

v
... Governor of Maryland, et al., -~

[ A

ON PETITION an WgIT OF CERTIORARI to the Court of Appeals
of the State of Maryland, : | R

. .' - v i e ]

On ConsIDERATION of the petition for a writ of certiorari herein to the

Court of Appeals of the State of Maryland, o _'

IT Is OrpErED by this Court that the said petition be, and the same is

B . .
Ed .
. |

hereby, denied.

P et .

December 4, 1972

A tiue cory TUSFALYL [CDAK, JR.

¥ 1 & wozneme Bourt of the Uoited $tares

Sputy
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POTOMAC SAND AND GRAVEL COMPANY IN TEE

H Petitioner :  CIRCUIT CQURT .
E V. H FOR |
; GOVERNOR OF MARYLAND, : ANNE ARUNDEL COUNTY

i et al j
i Respondents i Equity No. 20430 é

There having been deposited with the Clerk of this Court
by Potomac Sand and Gravel Company the amount of $300.00
guaranteeing payment by Potomac Sand and Gravel Company of

costs of an appeal to the Court of Appeals of Maryland from a

i Decree of this Court dated March 3, 1972.

And there further having been deposited with the Clerk of
this Court by Potomac Sand and Gravel Company the amount of
$10,000.00 to be paid to the State of Maryland in the event
 that the Decree of this Court dated March 3, 1972 is affirmed
i on appeal and,

It having been stipulated between counsel for the parties
E that the Decree of this Court dated March 3, 1972 has been
ﬁ affirmed by the Court of Appeals of Maryland and that costs
j to the State of Maryland in said appeal exceed $300.00,

/‘ﬁa 5 4' »
It is this & day of Zewilmi, 1972, Ordered that the

e

% Clerk of this Court pay to the State of Maryland, Department,
ﬁ .

-

of Natural Resources the sum of $300.00 and,

~ i
I872SEF -5 PHIZ: 25



It is further Ordered that the Clerk of this Court pay
to the State of Maryland, Board of Public Works, the said
sum of $10,000.00.
That the release of $10,000.00 by the Court would in no way

act as a release or walver of any further monies the State may
seek to acquire as a result of the dredging.

Approved:

SHERBOW, SHEA & DOYLE ,{/9
Judge

m

(ii?ﬂlB. Jaske
Attosgeys for Potomac Sand and

Gravel Company

Warrén' K. Rich a
Assistant Attorney General {

Check No. 3061 made payable to to State of Md. Dept. of
Natural Resources in amount of %$300.00 and Check No. 3062 made

payable to $State of Md., Board of Public W i ount of |
$10,000.00 2533%xT . CeWorkss 1n Al |

X day of _September ..., 1% 7g., ¥
Dept, of Natural Resources and Board.of Public Works.

mwﬁ_&wu -
bl © i
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No 20,430 Eiuity vs. )
Potomac Sand & Gravel
Marvin Mandel, Gov., et al
Maryland Court of Appeals FEE § 20.00

FEE §

oate. April 5, 1972

-
REC. No E-16219 3/21/72 :mTML__*gi;ég;:ﬁiﬁfgﬁﬁ

emse  MSH  Chict #9579 T B




Court of Appeals of Maryland

VS,

Governor..of Maryland et al.
DISPOSITION OF APPEAL IN COURT OF APPEALS:

Decree affirmed, the appellant to pay the costs.

TRANSCRIPT
RETURNED TO ... Cirenit. Conrt far. Anne Arundel. County

Annapolis Date 8/7/72

BY MESSENGER (sep. envelope of exhiblits included,)

JAMES H. NORRIS J&., CLEEK

REMARKS:



MANDATE

Court of Appedls of Maryland
No35(Adv.) , September Term, 19 72

Appeal from the Circuit Court for
Anne Arundel County.
Potomaccigggngnd Gravel Filed: April 5, 1972.
April 6, 1972: Motion to advance case
for argument filed.
April 6, 1972: Motion granted.
ve April 20, 1972: Petition for leave to
appear as amicus curiae flled by
Maryland Conservation Council et al.
April 21, 1972: Petition granted.

Governor of Maryland June 29, 1972: Order of Court filed
et al. restraining appellees from enforcing
Ch. 792 until further order of this
Court.

July 6, 1972: Decree affirmed, the
appellant to pay the costs. Per Curiam

filed,
. July 17, 1972: Motion to stay issuance
STATEMENT OF COSTS: of mandate , etec. filed.
In Circuit Court: Jg%{egi 1972: Answer to above motion

Record $ 15.00 July 26, 1972: Motion denied.

Stenographer’s Costs 1,182,50

In Court of Appeals:

Filing Record on Appeal . . . . . . . . . + + « « »$ 20.00
Printing Brief for Appellant e e s e e e e e e e 227.32
Reply Brief . . c s e e e e s e

Portion of Record Extract — AppeIlant e+ o« s o« . 1,907.94
Appearance Fee — Appellant . . . . . . . . . . . . . 10.00
Printing Brief for Appellee . . c e e e e e e e e s 383.00
Portion of Record Extract — Appcllee « s v v e e« e« » 1,907.93
Appearance Fee — Appellee . . . . . . . . . . . ., 10.00

STATE OF MARYLAND, ss:
I do hereby certify that the foregoing is truly taken from the records and proceedings of the said
Court of Appeals.
| In testimony whereof, I have hereunto set my hand as Clerk and affixed
the seal of the Court of Appeals, this seventh
day of August 4. D. 1972,

\ﬁam w Sﬂi \‘L‘} w}ﬂ& _#
{""’% ¢ § oy

1\ lerk of the Court of dppeals ‘ r'-yhmd.

Costs shown on this Mandat;:_:aﬁ: t&%settlcd between coﬁhsel and NOT THROUGH THIS OFFICE

{877 RUG-8 AW % 10
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IN THE COURT OF APPEALS OF MARVLAND

No. 35 {Adv.)
September Term, 1972

POTOMAC SAND AND GRAVEL COMIANY

GOVERNOR

<O
Y

FMARYLAWD et sl,

#¥famond, C.J,
Ragrmes
MoWilliams
Smith
Proctor, Remneth C.
(spsci ﬁlly ageigned),

PER CURIAM

Filsd: July 6, 1972

*Hepmond, C.J., pa“t:cin&t’

pated in the
hearinge of the case and in the con~
ferennce in regerd oo ifts decision;
but 4id now take part in the
adontrion of the oninion sin-ce he

hed retized frowm the Jourt nrior
to the filing of the opind

!
"



PER CURIAM:

On June 30, 1971, Potomac Sand:and Cravel
Company (Potomac Company) filed a bill for declaratory
judgment in the Circuit Court for Anne Arundel County in
which it requested that the Laws of Maryland {(1971),
Chapter 7923 Code of Public Local Laws of Charles County
(1869 Ed.), Article 9, section 337A (Chapter 792) be

declared to be unconstitutional.

The decree, from which this appeal was
taken, was signed by Judge Evans on March 3, 1972, and

implemented an opinion filed several days eariler.

We adopt the excellent, careful and

comprehensive opinion of the trial judge, which Tollows:

e . Py



"The Maryland Legislature on 28 May 1971 enacted Chapter -
792 as a public local law of Maryland limited to the geo-
graphical boundaries of Charles County. Chapter 792 took ef-
fect 1 July 1971 and reads:

"“(a) It shall be unlawful to dredge for sand,
gravel or other aggregates or minerals, in any
of the tidal waters or marshlands of Charles
County, providing that this section shall not
conflict with any necessary channel dredging op-
eration for the purposes of navigation.

(b) Any person violating the provisions of
this section shall, upon coanviction thereof. be
punished by a fine of not less than five hundred
dollars ($500.00) nor more than twenty-five hun-
dred dollars ($2,500.00), providing further that
.each day such offense continues shall be a sepa-
rate violation of this Section and subject to
penalties thereof.”

Potomac Company is endgaged in the business of dredging
sand and gravel found in Maryland and Virginia. The sand and
gravel is removed from deposite found in land owned by the
plaintiff and from the beds of tidal waters surrounding that
land. It is floated on bharges to the District of Cclumbias
where it is sgo0ld for use primarily in the construction in-
dustry.

Potomac Company 1s the owner of three parcels of land,
the uses of which are at issue in the case at bar. A1l three
parcels are located in Charles County, Maryland, and all three

are adjoined to or surrounded hy State wetlands. State wet-

lands are the lands under the navigable watersg of the State



below the mean high tide, which are affected by the regular
rise and fall of the tide. Code, Article 66C, sec. 719 (a)
{1970 Replacement Volume), also known as the Wetlands Act of
1970; All three parcels are within the prosc¢ription of
Chaptér 792. |

1. The Mattawoman tract is an area of about 1015 acres
on Mattawoman Creek. Dredging is proposed for 300 of these
1015 acres. Of the 300 acres, ?0% are below mean high tide,
or in other words are State wetlands. .Code, Article 66C,

sec. 719 {a): Bd. of Pub. Works v. Larmar Corp., 262 Ma. 24,

277 A.2d 427 (1971). The depth of the dredge sites at Matta-
woman Creek is presently between two and twelve feet. Potomac
Company proposed to dredge to an overall depth of fifty feet.
Mattawoman Creek is one of ten main spawning streams sup-
porting anadromous fish in the drainage system of the Potomac
River. It is one of the finest freshwater marshes in the
Upper Potomac Estuary, and is the only area along the Maryland
shores where the rare native lotus (water 1lily) and [zizania
aguatica] (wild rice) are to be found. Its acguatic plants act
as a rinsing agent by absorbing and using in their biélogical
process pollutants, suspended dirt particlesg, and other inoxr-
ganic materials that, in excessive amounts, cause conditions-
of acguatic overfertilization. The vegetation is an important

source of dissolved oxygen, food, and protection necessary for



anadromous £ish which utilize the ﬁarshes for reéting and
spawning each spring.

Mattawoman Creek is a spawning area for yellow perch,
white perch, striped baés and herring; in addition, sunfish,
pike, shad, énd catfish canlbe.found fhere. It is also a
habitat for the bhald eaglé, black duck, mallard duck, deer,
rabbit, mink, otter, beaver, ané has one of the larger wood
duck roosts.

Potomac Company paid a total of $1126 property taxes in
1970 for its interests in the Mattawoman Creek property. It
ig estimated that there are 10 million tons of sand and gravel
in Mattawoman Creek which Potomac Company seeks to dredge.

2, Craney Island, the total size of which alters due to
the ebb and flow of the Potomac River, is located entirely
within the Potomac Rivef; While Potomac Company's deed few
cites Craney_Island to be thirty acres (aeriai photographs in-
dicate a few trees protruding from.the center of the  Potomac
River)}, Potomac Company adknowledgeé in its memorandum that
actually no more than one acre of Craney Island is usually
above water. Potomac Company paid taxes in 19?6 on .26 acre -
a total of $48.53 property téxes for its.interests in the
Craney Island pafcel. The dredge site claimed by Potomac Com-
pany is 14006 acres.'.Of these 1400 acres, 700 acres are pro-
posed to be actually dredged. All.700 proposed acres are be-

low mean high tide, or in other words are State wetlands.



Code, Article 66C, sec. 719 (a); Bd. of Pub. Works v, Larmar

Corp. supra.

The Craney’lsland area is the habitat of diving ducks
which dive beneath the water's surface to ret:ieve Food.
Perch, shad, herring and bass fish are also found in the
area of Craney Igland.

3. The Greenway Flats traét consists of two strips of
land bordering on the Potomac River, one of which is ninety
feet wide and the other five feet wide., Together they are
1.8 miles long. The proposed dredge site is 1000 acres, all
of which are below mean high tide, again constituting State

wetlands as defined in Code, Article 66C, sec. 719 (a};

Bd., of Pub. Works v. Larmar Corp. supra. Potomac Company
paid $177.00 property'tax in 1970 for its interest in this
land. It has dredged-approximately 7.7 million tons of sand
and gravel ocut of this site, leaving it 90% dredged. The
area has been dredged from a depth of 10 feet to aIerthlof
K0 feet below meah low water,la depth whichlPotomaé Com-
pany intends, if so pernitted, to dredge all three areas.
The Greenway Flats tract is the only site presently being
dredged by Potomac Company, and this is being done pursuant
to a temporary order of this court.

it is significant that in Potomac Company's deed of the

Greenway Flats tract it is referred to as "Greenway Fishing



Shore" and "Greenway Fishery".

MARYLAND LAW RE: RIPARIAN RIGHTS AND
RIGHTS TO SAND AND GRAVEL

Prior to 1862 the rights of owners of riparian land in
Maryland regarding the dredging, taking and carrying away of
sand and gravel from the bheds of navigable waters were pri-
narily controlled by the common law. The common law provided
that navigzble waters were vested in the public:

"Rivers or streams within the ebb and flow of
tilde, to high water mark, belong to the public,
and in that sense are navigable waters; all the
land below high water mark, being as much a
part of the 'jus publicum', as the stream itself.
The owners of adjacent ground had no exclusive
right to such lands, nor could any exclusive
right to their use be acquired, otherwise than
by an express grant from the State." Day v, Day,
22 Md. 530, 537 (i865)." ‘

In 1862, the Maryland Legislatufe enacted Laws of Mary-
land (1862)} Chapter 129, vesting ripafian owners in Maryland
"with rights and privileges not recognized by the common law”,
in particular the right to all accretions to ripariaq land by

recessgion of water by natural causes or otherwise. Day v. Dav,

supra, page 537; Laws of Maryland (1862), Chapter 129.
Between 1862 and 1888, the common law's absolute-prohibi—
tion on the taking of sand and gravel had deteriorated to the
poiﬁt that the Legislature of 18388 re-asserted its authority
over the Sfate’s wetlands. It did so by enacting Laws of

Maryvland (1888), Chapter 362. Not at all dissimilar to



Chapter 792, the validity of-which is at issue in the case at
bar, but broader in scope, Chapter 362 was a blénket prohibi-
tion against anyone from digging, dredging, taking and carry-
ing away any saﬁd, gravel or other material from the bed of
the Potomac River, from its mouth to the uppermost boundary
line of Prince George's County. Chapter 362, as does Chapter
792, provided criminal sanctions for viclations, except that
unlike Chapter 792 which imposes a fine only, Chapter 362 im-—
posed a fine, confiscaticn of dredge, boat or vessel used in
dredging, and imposed imprisonment of up to six months.

In 1900 the Legislature again slackened its absolute pro-
hibition on the taking and carrying away of sand and gravel
from the Potomac River by enaéting Laws of Maryland {(1900),
Chapter 577. Chapter 577 excepted riparian owners on the Poto-

mac River from Chapter 362's pfohibition and'permitted them to

lsection 1. Be it enacted by the General Assembly of
Maryland, That it shall not be lawful for any person to dig,
dredge, take and carry away any sand, gravel or other ma-
terial from the hed of the Potomac river, from its mouth to
the uppermost boundary line of Prince George's county, under
a penalty of a fine not exceeding three hundred dollars, and
confiscation of the beat, vessel, dredge and implements used
in digging, dredging and carrying away such sand, gravel or
other material, and imprisconment in the county jail for a
period not exceeding six months, in the discretion of the
court: one-half of said fine and one-half of the proceeds of
the sale of such confiscated boat, vessel, dredge and imple-
ments to. be paid by the sheriff to the informer, and the
other half to the commissioners of the public schoolis for the
county.

Sec. 2. And be it enzcted, That this dc+ shall take

effect from the date of its passage.
Approved April 4, 1888,



take and carry away sand and dravel ﬁrom_the river bed subject
only to neon-interference with navigation, oystering and fish-
ing.2 This exception was extended in 1906, along with the

1888 prohibition, to apply to all navigable waters in the State

3
of Maryland. The prohibition of 1888 and its exception and

2
244, It shall not be lawful for any person to dig,

dredge, take and carry away any sand, gravel or other material
from the bed of the Potomac River, from its mouth to the upper-
most boundary line of Prince George's County, under a penalty
of a fine not exceeding three hundred dollars, and confiscation
of the boat, vessel, dredge and implements used in digging,
dredging and carrving away such sand, gravel or other material,
and imprisonment in the county jail for a period not exceeding
six months, in the discretion of the Court:; one-half of said
fine and one-half of the proceeds of the sale of such confis-
cated boat, vessel, dredge and implements to be paid by the
Sheriff te the informer, and the other half to the Commission-
ers of Public Schools for the county; provided, however, that
it shall be lawful for any riparian owner of lands bordering
on said Potomac River, or Ffor any person or corporation with
whom such owner shall have a contract in writing for the pur-
pose, or for the agents, servants or employees of such person
or corporation to dig, dredge, take and carxry away sand,
gravel or other material from the bed of said river opposite
said lands from high water mark on the shoré bordering on said
lands to the outer line of the channel nearest said shore,
subject to the laws of the United States relating to naviga-
tion. And provided, further, that none cf the provisions of
this section shall be deemed to interfere in any manner with
the provisions of any law of the State of Maryland relating
to the taking and catching of fish and oysters.

"Sec. 2. And be it enacted, That this Acit shall tzake
effect from the date of its passage.
Approved April 7, 1900."

"3Chapter 426, Laws of Marvland 1906.



extensién were codified in 1957 b?_Laws of Maryland (1957),
Chapter 498;-as Axticle 27, sec. 485,
In 1970 the Legislature repealed Article 27, sec. 485,
and replaced it with Laws of Maryland (1970}, Chapter 241,
Code, Article 66<C, sec, 718 et SQq. (Wetlands 2ct of 1970).
of the Wetlands Act of 1970 _
Under Section 721 it is unlawful for a riparian owner,
without a license issued by the Board of Public Works, to
dredge, take and carxy away sand, gravel or other material

from the bed of any of the navigable vrivers, creeks or

branches in Maryvland. Bd. of Pub. Works v. bLarmar Corp..

supra, page 53.

Most recently, the Legislature enacted Chapter 792.
Chaptgr 792, as hereinbefore recited, is more restrictive
than the pexrmit procedure of.the Wetlands Act of 1970, but
less prohibitive in geographical scope than Chapter 362,
Laws of Maryland 1888,

Potomaé Company has filed apﬁlication fo; the appro-.
priate permité for dredéing at the three named sites in
COmpliance with the Wetlands Act of 1976. Hearings were
held in Decenbéf 1970 and April 1971. Decision ié with-
held, pending this litigation.

The basic conflict here is whether the legislature by

enacting Publiic ‘cal Law, Chapter 792, may absolutely pro-

hibit anyone, 1.7 +%ing Potomac Cowpany, from dredging,



taking and carrying away sand and gravel from the tidal waters
6r marshlands of Charles County.
ISSUES

The issues considered are: (1) whether Chapter 792 is
unconstitutional as a taking of privaﬁe property for a public
use without juét compensation, (2) whether Chapter 792 is a
violation of equal protection bf an arbitrary classification,
(3) whether Chapter 792 is é violation of [the Constitution of
Maryland,} Article III, sec. 33, [it being alleged that it is a]
special law for which a general law, the Wetlands Act of 1970,
is already enacted; and,(4) whether Chapter 792, as a peﬁal
statute, is unconstitutional as too vague and indefinite.

(1)

Chapter 792 is a legitimate exercise of the police power
by the Législature to regulate and restrain a particular use,
that ﬁould be inqonsistent with or injurious to the rights of
the public,lof property within the control of the State.

Such regulation and restraint is not an unconstitutional taking
of private property for public use without just compensation,
as prohibited by the Fourteenth Amendment of the United States
Constitution and Article 23 ﬁf the Declaration of Rights of thé
Constitution of Maryland.

An ezrly Massachusetts case, Commonwealth v. Tewkshury,

11 Met.55 (1846) responds on point. In Tewksbury, the Legisla-
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ture enacted a statute similar to Chapter 792:
"Any person who shall take, carry away or re-—

move, by land or by water, any stones, gravel or

sand, from any of the beaches in the town of

Chelsea, excepting, '& C.' shall, for each

offense, forfeit a sum not exceeding twanty dol-

lars, to be recovered, by complaint or indict-

ment, in any court of competent jurisdiction.”
This statute, as does Chapter 792, asserts an absolute prohibi~
tion on the taking, carrying away or removing of sand and
gravel, Both are limited to single areas, Chelsea and Charles
County respectively, and both apply penal monetary sanctions
for violations. 1In addition, the facts in Téwksburg and the
case at bar are similar in that in both cases the statutes
challenged were mere revisions of former statutes on the same

4
subject.

The riparian owners in Tewksbury (p.55) raised two issues
expressly decided upon by the Court. They asserted that as
riparian owners in fee, the statute was not meant to apply to
them. Secondly, the defendants alieged " . . . if the statute
did so prohibit the owner, for any purpose of public benefit,
from taking gravel from his own land, it was a taking of the

land for the public use. . ." without compensation,. in viola-
tion of the Maésachusetts Declaration of Rights and that inas-
much as the statute did not make provision for compensation,
it was.unconstitutionai and void.

The Court drniad bo#h arguments, holding that the statute

4 .
See Hedo 1 and comments referrvred to.
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applied to "any person" in the ébsence of any ground to imply
an exception, and that the statute was not a taking, but a

just and legitimate exercise of the police power of the Legis-
lature. Briefly, the Court found that whether or not the means
adopted by the Legisléture were proper or even constitutional,.
or within the powers of the Legislsture, the unambiguous intent
of the Legislature was to apply the statute to everyone.

In the case at bar, the language of Chapter 792 (b) is
clear that its prohibition applies to "any person" viclating its
provisions.

' The Court in Tewksbury {(pp. 57-58) responded to defendant's
contention that the statute was not a taking of property for
public use:

"All property is acquired and held under the tacit
condition that it shall not be so used as to injure
the egual rights of othersg, or to destroy or greatly
impair the public rights and intereéts of the commu-~
nity; under the maxim of the common law, sicg uterg
tuo ut alienum neon lsedas. When the injury is plain
and palpable, it may be a nuisance at the common law,
to be restrained and punished by indictment. As
where one bordering on a navigable river should cut
away the embanknient on his own land, and divert the
water course so as to render it too shallow for navi-
gation. But there are many cases where the things
done in particular places, or under a particular
state of facts, would be injurious, when, under a
change of circumstances, the same would be guite
harmless. As the use of a warchouse for the storage
of gunpowder, in a populous neighborhood, or for the
storage of noxious merchandise, or the use of build-
ings for the carrying on of noxious trades, dangerous
to the safely, health or comfort of the community.
Whereas, in other situations, there would be no pub-
lic ocession to restrain any use which the owner




might think fit to make of his property. In such
cases, we think, it is competent for the legisla-
ture to interpose, and by positive enactment to
prohibit a use of property which would be injuri-
ous to the public, under particular circumstances,
leaving ‘the use of gimilar property unlimited,
where the obvious considerations of public good do
not require the restraint. This is undoubtedly a
high power, and is to ke exercised with the strict-
est circumspection, and with the most sacred regard
to the right of private property, and only in cases
amounting to an obvious public exigency. Still, we
think, the power exists, and has long been exercis-
ed _in casesg more or less analeogous."

A changé of circumstances as hypothicated in Tewksbury
prompted the Maryland Lecislature to enact Chapter 792.
Dredging which has been prohibited and permitted at various
times and to differing degrees in Maryland is now prohibited
by Chapter 792 in a manner which tha Legislature deemed neces-

sary to protect the public welfare. This court does not gues-

tion the Legislature's wisdom. Cohen v. Bredehoeft,290 F,
Supp. 1001, 1005 (1968) and cases cited therein.
Since Tewksbury was decided in 1846, the [courts have]

xxx refined the limits of the police power and. fashioned ap-

propriate tests. In Cohen v. Bredehoeft, supra. the Court
saild, at page 1005:

"An exercise by the State of its police power is
presumed to be valid when it is challenged undexr
the due process clause. Bibb v. Navaijo Freight
Lipes, 359 U.8. 520, 529, 79 S.Ct. 962, 3 L.Ed.2d
1003 (1959). A party attacking an ordinance on
this basis has the burden of establishing its in-
validity beyond reasonable doubt. Standard 0il Co.
V. Citv of Cadgden, 263 F.Supp. 502 (1967)."

In due procoss guestions in which there is an alieged

AT e a8 T = e 1n e ot s+ & e et A [ —
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taking without compensation, the first consideration is whether

the statute is a taking by eminent domain regquiring compensa-

tion, or a regulation of use under the State police powers.
Chapter 792 is a regulation of use under the State police

powers. In Goldblatt v. Town of Hempstead, 369 U.S5. 590, 82

S.Ct. 987, 8 L.Ed.2d 130 {1962}, the Supreme Court analyvzed a
fact pattern similar to that of the case at bar, except that it
entailled pit excavation and dredging rather than dredging of -

State wetlands. In Goldblati, the Court held that eminent do-

main was inapplicable. Citing Mugler v. Kansag, 123 U.S5. 623,
668—669,‘8 S.Ct. 273, 31 L.Ed. 205 (1887), the Court said that

a prohibition simply upor the use of a pfoperty for purposes
that are declared by valid legislation to be injurious to health,
morals ox safety of the community, cannot be.deemed a taking or
an appropriation of preoperty for public benefit. The Court

Qent on to say that the owner could continue to use his property
lawfully and that the ownexr could sell his property.  The Court
admitted that there were possible situations where regulation

is so_severe that it constitutes a takiﬁg, buﬁ that the burden
is on the challeﬁger of the statute, and the burden had not been
met.

Potomac Company cites State v. Johnson, 265 A.zd 711 (Me.,

1970), as a case in which, under the Maine Wetlands Bect, the
Court held that fenial to a dredging company of a permit to fill

marshlands was & unconstitutional taking of private property


vjii.constituti.onal

without compensation. Potomac Company reasons that if denial
of a permit is a taking, then absolute prohibition certainly
-is a taking.

State v. Johnson is inapplicable. The Court limited its

holding to the "“facts peculiar to the.case". The case at bar
is not concerned with a legislative sanction of dredging in
Charles County with an administiative permit procedure. Rather,
the case at bar is a legislative ﬁrohibition. Chapter 792 was
enacted less than a year after the Wetlands Act of 1970, and
was intended to be more restrictive than the Wetlands Act of

1870. Finally, State v. Johnson is not the law in Maryiand.

Bd, of Pub; Works v. Larmar Coip., éupra, pages 54-55.

Loocking to the language of Chapter 792, it is a prohibi-
tionzlimited to dredging sand, gravel or other aggregates or
minerals, This is & limitation upon a use of a property, not
a taking. Chapter 792 is a valid exercise of the police powers.
It is within the purview of the police powers for thg Staﬁe to

preserve its exhaustible natural resources.

In Zahel v. Tabb, 430 F.2d 199, 203-204 (1970), a case in-
volving the right of the Armf Corps.of Engineers to deny a per-
mit to fill tidelands in Boca Ciega Bay in St, Petersburg-Tampa,
Florida, the U. 5. Court of Appeals, Fifth Circuit, discussed
the importance of the environment and the effects of dredging:

"In this time of awakening tc the reality that
we cannol continue te despoil our envirconment and
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yvet exist, the nation knows, if the Courts do not,
that the destruction of fish and wildlife in our
estuarine waters does have a subgtantial, and in
some areas a devastating, effect on interstate com~
merce. Landholders do not contend otherwise. Nox
is it challenged that dredge and f£ill projects are
activities which may tend to destroy the ecologi-
cal balance and thereby affect commerce substan-
tially."d

In U, S, v. Moretti, Inc,, 331 F. Supp. 151, 156~158,

(P.C., Fla. 1971), the Court.explains the importance of wet-
lands to the sustenance of wildlife, fish and local vegetation.
It then discusses the devaétating effects upon them by the
dredging of those wetlands. The opinion recites Justice Holmes

in State of New Jersevy v. State of New York, 283 U.S. 336, 342,

51 S.Ct. 478, 75 L.E4, 1104, 1106 (1931); "A river is more than
an amenity, it is a treasure.”

The U. S. District Court, sitting in Maryland in Coxrsa v.
Tawes, 149 F,.Supp. 771, 774 (1957), a case prior to the recent
increase of public recognition of the degradation of our environ-
ment, has said:

"It is said that natural factors, bevond the
control of man, such as weather, currents, and
salinity, predominantly determine the abundance
of fish, and it ig the plaintiffs’® insistence
that the amount of menhaden withdrawn by fishing,
regardless of the means employved, is infinitesi-
mal in relation to the present menhaden popula-
tion. Though there doubtless are differences of
opinion among experts as to this and as to the
need for an effectiveness of specific consgerva-
tion measures, we cannot close our eyes to the

o) . a . ' .
While this 1s a commerce clause argunment, the Court's recog-
niticon of the importance of environmental protection is impelling.
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manifold illustrations of experience, where man's

over-exploitation has sharply diminished or even

extinguished_theGSupply of natural resources, wild

game, and fish."® (Emphasis added.)
A few paragraphs later the Court went on to hold: "That a
natural resource is subject to injury by causes beyond man's
control is not a sufficient reason for us to requiré the State
to refrain from such measures as may reasconably be taken to pre-
vent unnecessary depredations by man."

The current trend is for courts to consider the preserva-

tion of natural resources as a valid exercise of the police

powers., To determine the validity of a statute as an exercise

of the pblice powers, the Supreme Court in Goldblatt supra,

page 134, citing Lawiton v. Steele, 152 U.5. 133, 14 S, Ct. 499,
38 L.Ed. 385, 388 (1894) set forﬁh a three pronged rule: (1)
that the interests of the public generally, as distinguished
from those of a particular class, reqguire such interference;
(2} that the means are reasonably necessary for the accomplish-
ment of the purpose; and, (3) that the means are not ﬁhduly"
oppressive upon individuals.

Chapter 792 is not in viclation of the Lawton rule. [It]
does not benefit a particular class; rather, it benefits all

citizens of Maryland. The means utilized are reasonably neces-~

6Corsa dealt with the prohibition of the use of purse nets
to catch menhaden fish. It is strikingly similar inasmuch as
Potomac Company argues that its dredging szites are infinitesimal
in relation to the rest of the Potomac River.



sary in light of the potential harm as testified to at trial
by exp.erts for both parties.

It has élready been noted that the sites in question éup“
port such speciés of fish as herringf American shad, hickory
shad, striped bass, white perch and el perch, among others.
Thése fish are sources for commercial fishing and sport fish-
ing throughout Maryland. The testimony is uﬁdisputed that
dredging would irreparably destroy the immediate marsh habkitat,
converting it into a deep~water habitat. Consequently, those
anadromous fish which spawn in shallow waters and which in-
stinctively return each year to the same spawning areas would
be deprived of such spawning areas with a concomitant loss of
the benefits of their reproductive process.

There was testimony that rare native vegetation at Matta-
woman Creek would be destroyed by these particular dredging
operations. Dredoing increases the water's turbidity. Tur-
bidity is_the suspension of dirt particles in the water. A
high turbidity reduces the amouht.of sunlighf Which_réache;
acguatic plants, which, through photosynthesis, produce oxygen
for fish. The plants thgmselves are a food source for fish
which would be reducéd.both due to the falilure of plants to.
reproduce and by the smothering of plants by dirt particles.

Testimony also showed that Mattawoman Creek supports a

declining but still substantial wildlife which would be



frightened away by dredging noises as well as driven away by
a loss of an accessible food supply. At Craney Island the
diving ducks would bg unable to réadily retrieve their food
fifty feet below the surface.

Potomac Company argues that the permit procedure [of the
Wetlands Act of 1970} is a less drastic protective step which
would fully protect the State's interests, and that Chapter
792 deprives it of a procedural hearing. The Legislature has
declared, by Chapter 792, that the State’'s interests are best
protected by a total prohibition of dredging of the State wet-
lands of Chérles County. This court will not pass upon the

Legislature's wisdom. A & H Transp., Inc. v. Baltimore, 249

Md. 518, 528, 240 A.2d 601, 606 {1968) and cases cited therein:

Cohen v. Bredehoeft, supra.

Potomac Company argues that Chapter 792 is unduly oppres-—
sive in that the loss it will gustain - the right to conduct a
lawful business and the right as owners in fee to use its non-
ﬁidal lands and marsh freely, subject only to reasonéble £Ef
strictions - is too great a loss in relation to the public
benefits protected by fthat Act.}

This argument is without merit. Chaptér 792 only restricts
dredging in tidal waters or marsblands of Charles County, sub-
iect to necessary channel dredging for navigation. Tidal waters

and marshlands are statutorily defined as State wetlands. By



virtue of the Wetlands Act of 1970 and Bd. of Pub Works v.

Larmar Coxp., supra, page 56, riparian owners are now in the

same position as they were at common law, except that they may
resort to the pérmit proviéions of the Wetlands Act of 1970.
Under the common law, the riparian owner could not himself, nor
could he grant a right to another to take sand and gravel from
the waterfront or shore of his land below high water mark.

Potomac Co. v. Smoot, 108 Md. 54, 63-64, 69 A, 507, 510 {1908):

Day v. Day, supra, page 337, In other words, Chaptexr 792 pro-
hibits what the common law prohibited: dredging, taking and
carrying away sand, gravel or other aggregates or minerals from
State wetlands.

Testimony and evidence demonstrate that all the proposed
dredge sites except 30% within Mattawoman Creek are State wet-
lands. It ig the law in Maryland that unused riparian rights
are not.éntitled.to constitutional protections S0 ldng as they
remain unexercised prior to the Legislature's revocation.

w

Bd, of Pub, Works v. Larmar Corp., supra, page 50. Thus the

State may regulate State wetlands which it is charged to pro-

tect, Kerpelman v. Bd. of Public Works, 261 Md., 436, 445, 276

A.2d 56, 61 (1971); and the loss to Potomac Company is the 30%
of potential sand and gravel at Mattawoman Creek. [Even if
there is such a loss (and thers was evidence that access to

% % #

such area could be gained from the land side), it)ds not of

such magnitude as to justify a finding that Chapter 792 is an



invalid exercise of the Staté'police power .
(2}

Potomac Company argues.that Chapter 792 is a denial of
equal,profectioﬁ in that it prohibits dredging of sand and
gravel from wetlands but does not prohibit the taking of sand
and gravel from inland pit excavations in Charles County, and
alge in that.it prohibits dredging sand and gravel in Charles
County but not in neighboring counties.

Chapter 792 is not violative of the Egqual Protection

Clause of the Fourteenth Amendment. In Allied American Com~

pany v. Comm'r, 219 Md. 607, 623, 150 A,28 421, 431 (1959},

the Court of Appeals, adopting the test established by the

Supreme Court in Lindsley v, Natural Carbonic Gas Cao.,220 U.S.

61, 78, 79, 55 L.Ed. 369, 377 (1911}, said:

"BExcept where discrimination on the basis of
race or nationality is shown, few police power
regulations have been found unconstitutional

- on the ground of denial of egual protection,
which may be what prompted the Supreme Court to
call the egual protection clause the "usual last
resort of constitutional argument.'" (citing
Buck v. Bell, 274 U,S, 200, 208, 71 IL.Ed. 1000).

Rephrasing the Supreme Court in Lindsley, the Court then
declared:

"The constitutional need for egual protection
does not shackle the legisiature. It has the
widest discretion in classifying those who are
to be regulated and taxed. Onliyv if the grouping
is without any reasonabkle basisg, and so entirely
arbitrary, is it forbidden. Abstract symmetry

21



or mathematical nicety are not reguisites. The
selection need not depend on scientific or mark-
ed differences in things or persons oxr their re-
lations. If any state of facts reasonably can
be conceived that would sustain a classification,
the existence of that state of facts as a basis
for the passage of the law must be assumed. The
burden is on him who assails a classification to
show that it dees not rest on any reasonable
basis. Wampler v. LeCompote, 159 Md. 222, 225;
Marvland Coal and Realty Co, v. Bureau of Minesg,
193 Md. 627; Tatelbaum v. Pantex Mfag. Corp., 204

Md. 360, 370." {Citations supplied,)

In addition to the cases cited by the Court, more recent cases

include, among others, McGowan v. Md., 366 U.S, 420, 6 L.Ed.2d

393, 81 S.Ct, 1101 (1961): Rebe v. State's Attorney, 262 Md,

350, 277 A.2d4 616 (1971): Director v. Daniels, 243_Md. 16, 49-

50, 221 A,24 397, 416 (1966}; Creative Schogl v, Bd., 242 Md,.

552, 219 A.2d 789 (1966).

Chapter 792 has ah ecological purpoée. As has been shown,
the protecﬁion of exhaustible natural resources is a valid exer-
cise of the police powers. The prohibitién of anyone from
dredging sand, gravel or other aggregétes or minerals in the wet~
lands of Charles County is a rational regulatién in light of the
potential and real harm caused by dredging as testified to by
experts for both parties.

To substantiate its firét arqgument, Potomac Company asserts

that the case at bar is analogous to the facts in Beauchamp v.

Scmerset County, 256 Md. 541, 261 A.2d 461 {1970}, in which the

Court of Appeals invalidated a Maryland statute éxeﬁpting from




taxes or assesgsments one of three_American Legion Posts in
Somerset County.

Chapter 792 prohibits all dredging in the wetlands of
Charles County gy anyone, except necessary channel dredging
for navigation. Chaptexr 792 was enacted to protect the wet-
lands of Charles County; it was not enacted to discontinue
the taking of sand and gravel if such.taking does not en-
danger the protected valuable wetlands of Charles County.
Thus, the different facts in Beauchamp distinguish it from
the case at bar.

In response to Potomac Company's second argument that
Chapter 792 prohibits in Charles County what is not prohib-
.ited in a neighboring county, the Supreme Court in McGowan
v..Md., supra, page 400, reiterated what it has previously
held: that "the Egual Protection Clause relates to equality

between persong as such, rather than between areas, and that

territorial uniformity is not a constitutional prereqguisite.”

The burden being upon the party who agsails a classifi-
cation, Potomzc Company has failed to show that Chapter 792
does not rest on any reasonable basis. Both arguﬁents-put
forth by Potomac Company are dismissed.

(3)

Related to Potomac Company's eqgual protection argument

is ite assertion-that Chapter 792 is a special law on a sub-

ject for which general legislation has bheen enacted and,
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therefore violates Article IIX, sec. 33 of the Constitution of
Maryland. The general legislation Potomac Company refers to is
the Wetlands Act of 1970.

In Beauchamp v. Somerset County, suprs, page 548, the Court

of Appeals, citing Norris v, Mavor & C. C. of Baltimore, 172 Md.

667, 681-682, 192 A, 531, 537 (1937), defined a public local
law as a statute dealing with some matter of governmental ad;
ministration. local in character, in which persons outside of
that locality have no direct interest. A special law is defined

as a special law for a special case. The Court cited Montaque v.

State, 54 Md. 481, 489 (1880) for the proposition that Article
ITI, sec. 33 ", . . was to prevent or restrict the passage of
special, or what are more commonly called private Acte, for the
relief of particular némed parties, or providing for individual
cases."

Iin State v. County Comm'rys of Balto. Co., 29 Md, 516, 520

(1868), the Court of Appeals declared:

"The sgspecial laws contemplated by the Constitution,
are those that provide for individual cases. Local
laws of the class to which the Act under considera-
tion belongs, on the other hand, are applicable to
all persons, and are distinguished from Public Gen-
eral Laws, only in this that they are confined in
their operation to certain prescribed or defined
territorial limits, and the violations of then must,
in the nature of things, be local."”

See alseo Cole v, Secretary of State, 249 Ma., 425, 240 A.24

272 (1268).
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While these definitions are not definitive, Chapter 792
resembles a public local law more thén a special law, It does
not provide relief of a particular named party. It is true
that Potomac Coﬁpany may be the only party affected by Chapter
792, but if others wished to dredge the wetlands of Charles
County, they too would be ppohibited from doing so. Chaptex
792 is applicable to all persons, but is limited to Charles
County because the wetlands sought to be protected by Chaptexr
792 are located in Charles County. Chapter 792 is a valid
public local law and is not in viclation of Article IIX, sec.
33 of the Maryland Constitution.

(4)

ﬁotomac Company argues that as a statute imposing crimi~
nal sanctions for violations, the terms of Chapter.792 are
unconstitutionally vague and indefinite. This argument is
rejected.

The standard established by the Supreme Court in U, S.

v. Harriss, 347 U.S5. 612, 617-618, 98 L.Ed. 989, 996-997, 74

5.Ct. 808 (1954) is: "The constitutional requirement of defi-
niteness is violated by a criminal statute that fails to give
a person of ordinary intelligence fair notice that his contem-’
. plated conduct is forbidden by the statute.” The Court goes
on to say that if the general class éf cf fenses to which the
statute is directed is not plainly within its terms bul can

be made constitutionally definite by a reasonable construc-
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tion of the statute, the Court is under a duty to gilve the

statute that counstructicn. In McGowan v, Md., supra, page

L00, the Supreme Court declared "peoplé of ordinary intelli-
gence"” to be those in the position of -the challenging parties
applying a resscnsble investigation or ordinary commercisl
knowledge., |

Potomac Company limits 1ts challenge to the use of the.
word "marshlands" in Chapter 792,.arguing that “marshlands”
has not been used in any Maryland siatute except Chepter 792.
However, "marshlands" is used repeatedly without cenfusion in

Kerpeiman v. Bd. of Public Works, 261 Md. 436, 439, 276 A.28 56,

58 (1971). It ig not stretching the matter too far to construe
the words of Chapter 792, "tidal waters or marshiands” as
tidal waters or tidal msrshlands, vwhich are those lands "effected

“wetlands", as

by the regular rise and fall of the tide", or
defined in the Wetlands Act of 1970, sec. 719 (a).

Potomac Company hss been dredging ssnd and gravel
at least since 1960. Applying the rules of ggggggg_ahd MeGowan,
Potomac Company is in 2 pasitibn to know and understand with
fair notice of what lands constitute tidal marshlands. ‘Ghapter

792 is not uwnconstitutionally vague or indefinite. % % %

DECREE AFFIRMED, THE
APPELLANT TC PAY THE COSTS,
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POTOMAC SAND AND GRAVEL COMPANY : IN THE
Plaintiff CIRCUIT COURT
vSs. : FOR
MARVIN MANDEL, GOVERNOR OF : ANNE ARUNDEL COUNTY
MARYLAND, ET AL

No. 20,430 EQUITY
Defendants

o R

It is the ;g? day of March, 1972, ordered that the Defen-
dants, thelr agents, servants and employees are restrained from
enforcing Chapter 792 of the Laws of Maryland, 1971, until
either a per curiam decision or opinion is rendered in the
appeal taken by Plalntiff fo the Court of Appeals of Maryland,
or that appeal is otherwise disposed of, and it 1s further
ordered that during the pendancy of that appeal Plaintiff shall
only ke allcwed to dredge in and on the edges of previously

dredgéd areas of the Greenway permit area., Plalntiff shall not

remove from this area more than the following amounts of aggre-

~gate per month:

March, 1972 40,000 tons
Apr1l, 1972 60,000 tons
May, 1972 69,000 tons
June, 1972 . 50,000 tons
Within ten (10) days after the end of eadch month Plaintiff

shall certify to Defendants that amount dredged in the previous

month, Plaintlff shall have the right only within the month

of April, 1972 to dredge the amount of 60,000 tons plus any
difference between the amount dredged in March and the allowable
total of 40,000 tons,.

Further, Plaintiff shall file with the Clerk of this Court
a bond in customary form, collateral or security approvéd by

the Court in the amount of $300.00 guaranteeing payment by

150



Plaintiff of the costs of an appeal in the event that the Decree
of this Court dated March 3, 1972, is affirméd on appéal or the
appeal is disposed of by the Court of Appeals without a de-
cision having been.reﬁdered. Plaintiff shall also file with

the Clerk of this Court a bond or sécurity eollatéral.acceptable

to the Court in the amount of $10,000.00 gu&rantéeing payment

of $10,000.00 to the State of Maryland in the event that the

Decree of this Court dated March 3, 1972, is affirmed on appeal

by elther per curiam decision or opilnion or the appeal is dis-

posed of without a decision of the Court of Appeals having been

rendered,

Said bond shall not be deemed payment in full or settlement

or compromise or complete compensation for loss of natural re-

sources to thé State of Maryland and shall not prejudice in any

way the rights of the State of Maryland to claim additional

compensation or payment.

Approved:

Sherbow, Shea & Doyle

T B. Jask
Aftgrneys fo laintif?f

[ i) & B2t

Warren K, Rich
Attorney for Defendants

 FILED
77 MAR10 MM 3013
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OFFICE OF
- MARJORIE S. HOLT L _ .
CLERK OF THE CIRCWIT COURT S ~ T- GORDGN FITZHUGH
. X CHIEF DEPUTY
FOR ANNE ARUNDEL GOUNTY : . .
ANNAPOLIS, MARYLAND

TELEPHONE: S i
"QFFICE 288-4300 ' -

March 7, 1972

' Sherbow, Shea & Doyle _
10 Léght Street 27th Floor.
Baltimore, Maryland 21202

T

Dear Mr. Doyle: ' _ ' POTOMA‘ SANE AND GRAVEL COMPANY
' : ‘ ‘Res VS
_ : MARVIN MAﬂDEL, Gov, State of Maryland
Notice of: Appeal was flled . March 6, - -, 1972, in the above _{_et al.

entitled case.

Your attention is directed to Rules 825, 826, and2827 of the
Maryland Rules of Procedure, Wthh.MUST be COmplled with before
this Appeal can be perfected. :

L
V-

3

The filing fee for this Appeal is as follows-

$35.00 payable to Clerk, CerUlt Court for Anne Arundel . County,
{This office will dlsburse $20 00 to the Court of appeals when L
the case is transmitted). - ;

The check must be in the possession of the Clerk, Circuit Court for
. Anne Arundel County, before the case is transmltted to the Court of 3

Appeals. _ -

It is the responsibility of the Appellant to make thé necessary é_
arrangements with the Court Stenographer for a transcript of the '
testimony, and for its prompt filing with the Clerk of this Court.
. S . -
This constltutes flrst and final notice. Your cooperation will be:
greatly apprec1ated . ‘ : : o

_Véry_trﬁly youts;- o

‘Marjorie S. Holt, Clerk
Per? E. R. Love, Deputy



; POTOMAC SAND AND GRAVEL COMPANY,

: IN THE
Plaintiff
: CIRCUIT COURT
1 v. : FOR
. MARVIN MANDEL, Governor of the : ANNE ARUNDEL COUNTY
! State of Maryland, et al
Defendants : Equity No. 20430

- - - HEH - - - -

ORDER FOR APPEAL BY POTOMAC
SAND AND GRAVEL COMPANY

szr. Clerk:
Entexr an appeal to the Court of Appeals from the decree

zientered in this action on March 3 , 1972.

SHERBOW, SHEA & DOYLE

By il & 1;4

; ohn B., ske
i Attorn for Potomac Sand

and Gravel Company
I HEREBY CERTIFY that a copy of the aforegoing Notice of
. Appeal was mailed to Henzy R. Lord and Warren K. Rich, attorneys

. for Defendant, this 6th day of March, 1972.

SHERBOW, SHEA & DOYLE

!
;

By dicx.v-\{- L’?/L‘>’

/ x i f’

f__.,/
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POTOMAC SAND AND GRAVEL COMPANY *
K Plaintiff . ¥
Ve . #

MARVIN MANDEL, GOVERNOR OF ¥

b MARYLAND, ET AL
*

Defendants
L%

*

> DECREE

Maryland,

CREREEE

IN THE
CIRCUIT COURT

FOR

ANNE ARUNDEL COUNTY

NO. 20,430 EQUITY

Testimony having been presénted by all parties, and
after final arguments and briefs have been considered and an
Opinion of this Court having been rendered, it is, this 3rd

day of March, 1972, by the Circuit Court of Anne Arundel County,

ORDERED AND DECREED That Chapter 792 of the Laws of
Maryland, 1971, is constitutional and hence is in full force

and effect. Plaintiff shall bear the costs of this procéeding.

)

3
‘

;

-

P ;5;:2)

¥ Judge
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POTOMAC SAND AND GRAVEL COMPANY * IN THE

Plaintiff * CIRCUIT COURT
VS * FOR
MARVIN MANDEL, GOVERNOR OF * ANNE ARUNDEL COUNTY
MARYLAND, ET AL :
* NO. 20,430 EQUITY

Defendants
%
% %

&

OPINTON

Plaintiff, Potomac Sand and Gravel Company, a District
of Columbia Corporation (hereinafter referred to as Potomac
Company) authorized to do business in Maryland, seeks to have
this court issue a declaratory judgment pursuant to Article 314,
Annotated Code of Maryland (1957 Edition, 1971 Replacement Volume)
declaring Chapter 792, Laws of Maryland (1971), Article 9, Code
of Public Local Laws of Maryland (1969 Edition), §337A (herein-
after referred to as Chapter 792) unconstitutional; and further,
to have this court issue an injunction pursuant to Maryland Rules

BB70 et seq., prohibiting the Attorney General or other State

officers from enforcing Chapter 792,

The Maryland Legislature on 28 May 1971 enacted Chapter
792 as a public 1océ1.1aw of Maryland limited to the geographical
boundaries of Charles County. Chapter 792 took effect 1 July 1971

and reads:

! ""(a) It shall be unlawful to dredge for sand, gravel

' or other aggregates or minerals, in any of the tidal
waters or marshlands of Charles County, providing that
this section shall not conflict with any necessary
channel dredging operation for the purposes of navigation.

FILED
72 TER25 2 53
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(b) Any person violating the provisions of this
section shall, upon conviction thereof, be punished
by a fine of not less than five hundred dollars
($500.00) nor more than twenty-five hundred dollars
($2,500.00), providing further that each day such
offense continues shall be a separate violation of
this Section and subject to penalties thereof.

Potomac Company is engaged in the business of dredging
sand and gravel found in Maryland and Virginia., The sand and
gravel is removed from deposits found in land owned by the plain-
tiff and from the beds of tidal waters surrounding that land. It

is floated on barges to the District of Columbia where it is sold

for use primarily in the construction industry.

Potomac Company is the owner of three parcels of land,
the uses of which are at issue in the case at bar. All three
parcels are located in Charles County, Maryland, and all three
are adjoined to or surrounded by State wetlands, State wetlands
are all lands under the navigable waters of the State below the
mean high tide, which are affected by the regular rise and fall
of the tide. Article 66C, §719(a), Annotated Code of Maryland
(1970 Replacement Volume), also known as the Wetlands Act of 1970,
All three parcels are within the proscription of Chapter 792.

1. The Mattawoman tract is an area of about 1015 acres
on Mattawoman Creek. Dredging is proposed for 300 of these 1015
acres. Of the 300 acres, 7{f, are below mean high tide, or in
other words are State wetlands. Article 66C, §719(a), Annotated

Code of Maryland; Bd. of Pub. Works v. Larmar Corp., 262 Md. 24,

The depth of the dredge sites at Mattawoman Creek is presently

between two and twelve feet. Potomac Company proposes to dredge
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to an overall depfh of fifty feet.

Mattawoman Creek is one of ten main spawning streams
supporting anadromous fish in the drainage system of the Potomac
River. It is one of the finest freshwater marshes in the Upper
Potomac Estuary, and is the only area along the Maryland shores
where the rare native lotus (waterlily) and aneilema keisak (wild
rice) are to be found., 1Its aquatic plants act as & rinsing agent
by absorbing and using in their biological procesé pollutaﬁts,
suspended dirt particles, and other inorganic materials that, in
excessive amounts, cause conditions of aquatic overfertilization.
The vegetation is an important source of dissolved oxygen, food,
and protection necessary for anadromous fish which utilize the

marshes for resting and spawning each spring.

Mattawoman Creek is a spawning area for yellow perch,
white perch, striped bass and herring; in addition, sunfish, pike,
shad, and catfish can be found there. It is also a habitat for
the bald eagle, black duck, mallard duck, deer, rabbit, mink,

otter, beaver, and has one of the larger wood duck roosts.

Potomac Company paid a total of $1126 property taxes in
1970 for its interests in the Mattawoman Creek property., It is
estimated that there are 10 million tons of sand and gravel in

Mattawoman Creek which Potomac Company seeks to dredge.

2. Craney Island, the total size of which alters due to
the ebb and flow of the Potomac River, is located entirely within

the Potomac River. While Potomac Company's deed recites Craney
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Island to be thirty acres (aerial photographs [State's Exhibit C-6]
indicate a few trees protruding from the center of f:_he Potomac
River), Potomac Company acknowledges in its memorandum that ac-
tually no more than one acre of Craney Island is usually above
water. Potomac Company paid taxes in 1970 on .26 acre - a total
of $48.53 property taxes for its interests in the Craney Island
parcel, The dredge site claimed by Potomac Company is 1400 acres.
Of these 1400 acres, 700 acres are proposed to be actually dredged,
All 700 proposed acres are below mean high tide, or in other words
are State wetlands. Article 66C, §719(a), Annotated Code of Mary-

land; Bd., of Pub, Works v. Larmar Corp., supra,

The Craney Island area is the habitat of diving ducks
which dive beneath the water's surface to retrieve food. Perch,
shad, herring and basg fish are also found in the area of Craney

Island.

3. The Greenway Flats tract consists of two strips of
land bordering on the Potomac River, one of which is ninety feet
wide and the other five feet wide. Together they are 1.8 miles
long. The proposed dredge site is 1000 acres, all of which are
below mean high tide, again constituting State wetlands as defined

in Article 66C, §719(a), Annotated Code of Maryland; Bd. of Pub.

Works v. Larmar Corp., supra. Potomac Company paid $177.00 property

tax in 1970 for its interest in this land. 1It has dredged approxi-
mately 7.7 million tons of sand and gravel out of this site,
leaving it 907 dredged. The area has been dredged from a depth

of ten feet to a depth of fifty feet below mean low water, a depth
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which Potomac Company intends, 1f so permitted, to dredge all
three areas. The Greenway Flats tract is the only site presently
being dredged by Potomac Company, and this is being done pursuvant

to a temporary order of this court.

It is significant that in Potomac Company's deed of the
Greenway Flats tract it is referred to as '"'Greenway Fishing Shore"

and "Greenway Fishery". (Plaintiff's Exhibit No., 3)

MARYLAND LAW RE: RIPARTIAN RIGHTS AND RIGHTS TO SAND AND GRAVEL

Prior to 1862 the rights of owners of riparian land in
Maryland regarding the dredging, taking and carrying away of sand
and gravel from the beds of navigable waters were primarily con-
trolled by the common law. The common law provided that navigable
waters were vested in the public:

"Rivers or streams within the ebb and flow of tide,
to high water mark, belong to the public, and in that
sense are navigable waters; all the land below high
water mark, being as much a part of the 'jug publicum',
as the stream itself. The owners of adjacent ground
had no emclusive right to such lands, nor could any
exclusive right to their use be acquired, otherwise
than by express grant from the State." Day v. Day,

22 Md. 530, 537 (1865).

In 1862, the Maryland Legislature enacted Chapter 129,
Laws of Maryland 1862, vesting riparian owners in Maryland "with
rights and privileges not recognized by the common law", in parti-
cular the right to all accretians to riparian land by recession

of water by natural causes or otherwise. Day v. Day, supra, page

537; Chapter 129, Laws of Maryland 1862.
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validity of which is at issue in the case at bar, but broader in

i other material from the bed of the Potomac River, from its mouth

.months.

Between 1862 and 1888, the common law's absolute prohibi-
tion on the taking of sand and gravel had deteriorated to the
point that the Legislature of 1888 re-asserted its authority over
the State's wetlands. It did so by enacting Chapter 362, Laws

of Maryland 1888. ©Not at all dissimilar to Chapter 792, the

scope, Chapter 362 was a blanket prohibition against anyone from

digging, dredging, taking and carrying away any sand, gravel or

to the uppermost boundary line of Prince George's County. Chapter
362, as does Chapter 792, provided criminal sanctions for viola-
tions, except that unlike Chapter 792 which imposes a fine only,
Chapter 362 imposed a fine, confiscation of dredge, boat or

vessel ugsed in dredging, and imposed imprisonment of up to six
1

1. Section 1. Be it enacted by the General Assembly of Maryland,
That it shall not be lawful for any person to dig, dredge, take
and carry away any sand, gravel or other material from the bed of
the Potomac river, from its mouth to the uppermost boundary line
of Prince George's county, under a penalty of a fine not exceeding
three hundred dollars, and confiscation of the boat, wvessel,
dredge and implements used in digging, dredging and carrying away
gsuch sand, gravel or other material, and imprisonment in the coung
jail for a period not exceeding six months, in the discretion of
the court; one-half of said fine and one-half of the proceeds of
the sale of such confiscated boat, vessel, dredge and implements
to be paid by the sheriff to the informer, and the other half to
the commissioners of public schools for the county.

Sec. 2. And be it enacted, That this act shall take effect
from the date of its passage.

Approved April 4, 1888.
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In 1900 the Legislature again slackened its absolute
prohibition on the taking and carrying away of sand and gravel
from the Potomac River by enacting Chapter 577, Laws of Maryland
1900. Chapter 577 excepted riparian owners on the Potomac River
from Chapter 362's prohibition and permitted them to take and
carry away sand and gravel from the river bed subject only to
non~-interference with navigation, oystering and fishing.z This
exception was extended in 1906, along with the 1888 prohibition,
to apply to all navigable waters in the State of Maryland.3 The
prohitibion of 1888 and its exception and extension were codified

in 1957 by Chapter 498, Laws of Maryland 1957, as Article 27,

§485.

2. 244, 1t shall not be lawful for any person to dig, dredge,
take and carry away any sand, gravel or other material from the
bed of the Potomac River, from its mouth to the uppermost boundary
line of Prince George's County, under a penalty of a fine not ex-
ceeding three hundred dollars, and configcation of the boat vessel
dredge and implements used in digging, dredging and carrying away
such sand, gravel or other material, and imprisonment in the
county jail for a period not exceeding six months, in the dis-
cretion of the Court; one-half of said fine and one-half of the
proceeds of the sale of such confiscated boat, wvessel, dredge

and implements to be paid by the sheriff to the informer, and the
other half to the Commissioners of Public Schools for the county;
provided, however, that it shall be lawful for any riparian owner
of lands bordering on said Potomac River, or for any person or
corporation with whom such owner shall have a contract in writing
for the purpose, or for the agents, servants or employees of such
person or corporation to dig, dredge, take and carry away sand,
gravel or other material from the bed of said river opposite said
lands from high water mark on the shore bordering on said lands
to the outer line of the channel nearest said shore, subject to
the laws of the United States relating to navigation., And pro-
vided, further, that none of the provisions of thig section shall
be deemed to interfere in any manner with the provisions of any
law of the State of Maryland relating to the taking and catching
of fish and oysters.

SEC. 2. And be it enacted, That this Act shall take effect
from the date of its passage.

Approved April 7, 1900."
3. Chapter 426, Laws of Maryland 1906.




_ In 1970 the Legislature repealed Article 27, §485, and
:'replaced it with Chapter 241, Laws of Maryland 1970, Article 66C,
_5§718 et seq. (Wetlands Act of 1970). Under Section 721 of the

é Wetlands Act of 1970, it is unlawful for a riparian owner, without
a license issued by the Board of Public Works, to dredge, take

and carry away sand, gravel or other material from the bed of any
of the navigable rivers, creeks or branches in Maryland. 3Bd. of

e———rra———

Pub. Works v. Larmar'Corp., supra, page 53.

Most recently, the Legislature enacted Chapter 792.
Chapter 792, as hereinbefore recited, is more restrictive than
the permit procedure of the Wetlands Act of 1970, but less prohi-
bitive in geographical scope than Chapter 362, Laws of Maryland
1888.

Potomac Company has filed application for the appropriate
permits for dredging at the three named sites in compliance with
the Wetlands Act of 1970. Hearings were held in December 1970

and April 1971. Decision is withheld, pending this litigation.

The basic conflict here is whether the Legislature by
enacting Public Local Law, Chapter 792, may absolutely prohibit
anyone, including Potomac Company, from dredging, taking and
carrying away sand and gravel from the tidal waters or marshlands
of Charles County.

ISSUES

The issues considered are: (1) whether Chapter 792 is

unconstitutional as a taking of private property for a public use

without just compensation, (2) whether Chapter 792 is a violation




lic, of property within the control of the State. Such regulation

of equal protection by an arbitrary clagsification, (3) whether
Chapter 792 is a violation of Article ITI, §33 as a special law
for which a general law, the Wetlands Act of 1970, is already en-
acted, and (4) whether Chapter 792, as a penal statute, is uncon-

stitutional as too vague and indefinite.

(1)
Chapter 792 is a legitimate exercise of the police power
by the Legislature to regulate and restrain a particular use, that

would be inconsistent with or injurious to the rights of the pub-

and restraint is not an unconstitutional taking of private pro-
perty for public use without just compensation, as prohibited by
the Fourteenth Amendment of the United States.Constitution and
Article 23 of the Declaration of Rights of the Constitution of

Maryland.

An early Masgsachusetts case, Commonwealth v. Tewksbury,

11 Met 55 (1846) responds on point. In Tewksbury, the Legislature
enacted a statute similar to Chapter 792:

"Any person who shall take, carry away or remove,
by land or by water, any stones, gravel or sand, from
any of the beaches in the town of Chelsea, excepting,
''& C.,"' shall, for each offense, forfeit a sum not
exceeding twenty dollars, to be recovered, by complaint
or indictment, in any court of competent jurisdiction."

This statute, as does Chapter 792, asserts an absolute prohibition

on the taking, carrying away or removing of sand and gravel. Both

are limited to single areas, Chelsea and Charles County respective
ly, and both apply penal monetary sanctions for viclations. In
addition, the facts in Tewksbury and the case at bar are similar
in that in both cases the statutes challenged were mere revisions

4
of former statutes on the same subject.

4, See Footnote 1 and comments referred to.
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| owners in fee, the statute was not meant to apply to them. Secondy
i 1y, the defendants alleged "...if the statute did so prohibit

| the owner, for any purpose of public benefit, from taking gravel

The riparian owners in Tewksbury raised two issues ex-

pressly decided upon by the Court. They asserted that as riparian

from his own land, it was a taking of the land for the public
use,.! without compensation, in violation of the Massachusetts
Declaration of Rights and that inasmuch as the statute did not
make provision for compensation, it was unconstitutional and wvoid.

Page 55.

The Court denied both arguments, holding that the statute
applied to "any person' in the absence of any ground to impiy an
exception, and that the statute was not a taking, but a just and
legitimate exercise of the police power of the Legislature.
Briefly, the Court found that whether or not the means adopted
by the Legislature were proper or even constitutional, or within
the powers of the Legislature, the unambiguous intent of the

Legislature was to apply the statute to everyone,

In the case at bar, the language of Chapter 792(b) is
clear that its prohibition applies to "any person' violating its

provisions.

The Court in TeﬁksBdfg responded teo defendant's conten-
tion that the statute was not a taking of property for public use:

"A1l property is acquired and held under the tacit
condition that it shall not be so used as to injure
the equal rights of others, or to destroy or greatly
impair the public rights and interests of the com-
munity; under the maxim of the common law, sic utere
tuo ut alienum non laedas. When the injury is plain
and palpable, it may be a nuisance at the common law,
to be restrained and punished by indictment. As where
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one bordering on a navigable riwver should cut away the
embankment on his own land, and divert the watercourse
g0 as to render it too shallow for navigation. But

~ there are many cases where the things done in particu~

lar places, or under a particular state of facts, would
be injurious, when, under a change of circumstances,
the same would be quite harmless. As the use of a
wharehouse for the storage of gunpowder, in a populous
neighborhood, or for the storage of noxious merchandise,
or the use of buildings for the carrying on of noxious
trades, dangerous to the safety, health or comfort of
the community. Whereas, in other situations, there
would be no public occasion to restrain any use which
the owner might think fit to make of his property. In
such cases, we think, it is competent for the legisla-
ture to interpose, and by positive enactment to pro-
hibit a use of property which would be injurious to

the public, under particular circumstances, leaving the
use of similar property unlimited, where the obvious
considerations of public good do not require the re-
straint., This is undoubtedly a high power, and is to
be exercised with the strictest circumspection, and
with the most sacred regard to the right of private
property, and only in cases amounting to an obvious
public exigency. Still, we think, the power exists,
and has long been exercised in cases more or less
analogous.' Pages 57-58.

A change of circumstances as hypothicated in Tewksbury

prompted the Maryland Legislature to enact Chapter 792. Dredging
which has been prohibited and permitted at various times and to
differing degrees in Maryland is now prohibited by Chapter 792
in a manner which the Legislature deemed necessary to protect the
public welfare. This court does not question the Legislature's

wisdom. Cohen v. Bredehoeft, 290 F. Supp. 1001, 1005 (1968) and

cases cited therein.

Since Tewksbury was decided in 1846, the Supreme Court

has refined the limits of the police power and fashioned appro-

priate tests. 1In Cohen v. Brédéhdefﬁ, supra, the Court said, at

page 1005:
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"An exercige by the State of its police power is
presumed to be valid when it is challenged under the
due process clause., Bibb v. Navajo Freight Lines,

359 U.S. 520, 529, 79 S. Ct. 962, 3 L. Ed. 2d 1003
(1959). A party attacking an ordinance on this basis
has the burden of establishing its invalidity beyond
reasonable doubt. Standard 0il Co. v. City of Gadsden,
263 F. Supp. 502 (1967)."

In due process questions in which there is an alleged
taking without compensation, the first consideration is whether
the statute is a taking by eminent domain requiring compensation,

or a regulation of use under the State police powers.

Chapter 792 is a regulation of use under the State police

powers. 1In Goldblatt v. Town of Hempstead, 369 U, S, 590, 82 s. Cy.

987, 8 L. Ed. 2d 130 (1962), the Supreme Court analyzed a fact
pattern similar to that of the case at bar, except that it entailed
pit excavation and dredging rather than dfedging of State wetlands.
In Goldblétt, the Court held that eminent domain was inapplicable.

Citing Mugler v. Kansas, 123 U, S. 623, 668-669, 8 S. Ct. 273, 31

L. Ed. 205 (1887), the Court said that a prohibition simply upon
the use of a property for purposes that are declared by valid
legislation to be injurious to health, morals or safety of the
community, cannot be deemed a taking or an appropriation of
property for public benefit. The Court went on to say that the
owner could continue to use his property lawfully and that the
owner could sell his property. The Court admitted that there were
possible situations where regulation is so severe that it consti-
tutes a taking, but that the burden is on the challengerof the

statute, and the burden had not been met.
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| be more restrictive than the Wetlands Act of 1970. Finally, State

mar Corp., supra, pages 54-55,

| tion limited to dredging sand, gravel or other aggregates or
\| minerals. This is a limitation upon & use of a property, not a i

Etaking. Chapter 792 is a wvalid exercise of the police powers. It

Potomac Company cites State v, Johnson, 265 A. 2d 711

;!Maine (1970), as a case in which, under the Maine Wetlands Act, thei

Court held that denial to a dredging company of a permit to fill |

marshlands was an unconstitutional taking of private property With%
out compensation. Potomac Company reasons that if denial of a per¢

mit is a taking, then absolute prohibition certainly is a taking. |

State v, Johnson is inapplicable. The Court limited its |..

holding to the "facts peculiar to the case'. The case at bar is
not concerned with & legislative sanction of dredging in Charles
County with an administrative permit procedure., Rather, the case
at bar is a legislative prohibition. Chapter 792 was enacted less

than a year after the Wetlands Act of 1970, and was intended to

v. Johnson is not the law in Maryland, Bd. of Pub, Works v, Lar-

Looking to the language of Chapter 792, it is a prohibi- |

is within the purview of the police powers for the State to preserve -

its exhaustible natural resources.

In Zabel v. Tabb, 430 F. 2d 199, 203-204 (1970), a case |-

involving the right of the Army Corps of Engineers to deny a per-
mit to fill tidelands in Boca Ciega Bay in St, Petersburg - Tampa,
Florida, the U, S, Court of Appeals, Fifth Circuit, discussed the

importance of the enviromment and the effects of dredging:

- 13 -
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"In this time of awakening to the reality that we
cannot continue to despoil our environment and yet
exist, the nation knows,if the Courts do not, that the
destruction of fish and wildlife in our estuarine
waters does have a substantial, and in some areas
a devastating, effect on interstate commerce, Land-
holders do not contend otherwise., Nor is it chal-
lenged that dredge and fill projects are activities
which may tend to destroy the ecological_balance and
thereby affect commerce substantially."

In U. S. v. Moretti, Inc., 331 F. Supp. 151, 156-158, D.C.
éFlorida (1971), the Court explains the importance of wetlands to
'?the sustenance of wildlife, fish and local vegetation. It then

f;discusses the devastating effects upon them by the dredging of

| those wetlands. The opinion recites Justice Holmes in State of

New Jersey v. State of ﬁewark, 283 U;ﬂs. 336, 342, 51 5. Ct. 478,5

75 L. Ed. 1104, 1106 (1931): YA river is more than an amenity,

it is a treasure."

The U, S. District Court, sitting in Marjland in Corsa v.
Tawes, -149 F. Supp. 771, 774 (1957), a case prior to the recent
increase of public recognition of the degradation of our environ-
ment, has said:

"It is said that patural factors, beyond the control
of man, such as weather, currents, and salinity, pre-
dominantly determine the abundance of figh, and it is’
the plaintiffs' insistence that the amount of menhaden
withdrawn by fishing, regardless of the means employed,
is infinitesimal in relation to the present menhaden
population. Though there doubtless are differences of
opinion among experts ag to this and as to the need for
an effectiveness of specific conservation measures, we
cannot close our eyes to the manifold illustrations of
experience, where man's over-exploitation has sharply
diminished or even extinguished the supply of natural
resources, wild game, and fish.' 6 (Emphasis added.)

5. While this is a commerce clause argument, the Court's recog-
nition of the importance of envirommental protection is impelling.

6. Corsa dealt with the prohibition of the use of purse nets to
catch menhaden fish, It is strikingly similar inasmuch as Potomac
Company argues that its dredging sites are infinitesimal in rela-
tion to the rest of the Potomac River.
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|sary depredations by man,"

A few paragraphs later the Court went on to hold: '"That a natural
resource 1s subject to injury by causes beyond man's control is
not a sufficient reason for us to require the State to refrain

from such measures as may reasonably be taken to prevent unneces-

The current trend is for courts to consider the preser-
vation of natural resources as a valid exercise of the police
powers. To determine the validity of a statute as an exercise of
the police powers, the Supreme Court in Goldblatt, supra, page 134,

citing Lawton wv. Stéele, 152 v, 8. 133, 14 S. Ct. 499, 38 L. Ed.

385, 388 (1894) set forth a three-pronged rule: (l) that the in-
terests of the public generally, as distinguished from those of
a particular class, require such interference; {2) that the means
are reasonable necessary for the accomplishment of the purpose;

and (3) that the means are not unduly oppressive upon individuals.

Chapter 792 is not in violation of the Lawton rule.

Chapter 792 does not benefit a particular class; rather, it bene-
fits all citizens of Maryland, The means utilized are reasonably
necessary in light of the potential harm as testified to at trial.

by experts for both parties.

It has already been noted that the sites in question sup-
port such species of fish as herring, American shad, hickory shad,
striped bass, white perch and el perch, among others. These fish
are sources for commercial fishing and sport fishing throughout
Maryland. The testimony is undisputed that dredging would irre-

parably destroy the immediate marsh habitat, converting it into a
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deep-water habitat. Consequently, those anadromous fish which
spawn in shallow waters and which instinctively return each year
to the same spawning areas would be deprived of such spawning

| areas with a concommitent loss of the benefits of their reproduc-

 tive process.

There was testimony that rare native vegetation at Matta-
woman Creek would be destroyed by these particular dredging opera-
tions. Dredging increases the water's turbidity. Turbidity is
the suspension of dirt particles in the water. A high turbidity
reduces the amount of sunlight which reaches acquatic plants,
which through photosynthesis produce oxygen for fish., The plants
themselves are a food source for fish which would be reduced both
due to the failure of plants to reproduce and by the smothering

of plants by dirt particles,

Testimony also showed that Mattawoman Creek supports a
declining but still substantial wildlife which would be frighteneﬁ
away by dredging noises as well as driven away by a loss of an
accessible food supply. At Craney Island the diving ducks would
be unable to readily retrieve their food fifty feet below the

surface,

Potomac Company argues that the Wetlands Act of 1970's
permit procedure is a less drastic protective step which would
fully protect the State's interests, and that Chapter 792 depriveq
it of a procedural hearing, The Legislature has declared, by
Chapter 792, that the State's interests are best protected by a
total prohibition of dredging of the State wetlands of Charles

County. This court will not pass upon the Legislature's wisdom.
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; cages cited therein; Cohen v. Bredehdeft, supra.

A&H Transp.,'Inc; v. Baltimore, 249 Md., 518, 528 (1968) and

Potomac Company argues that Chapter 792 is unduly oppres-
gsive in that the loss it will sustain - the right to conduct a
lawful business and the right as owners in fee to use its non-tida;
lands and marsh freely, subject only to reasonable restrictions -
is too great a loss in relation to the public benefits protected

by Chapter 792,

This argument is without merit. Chapter 792 only restric
dredging in tidal waters or marshlands of Charles County, subject
to necessary channel dredging for navigatioh. Tidal waters and
marshlands are statutorily defined as State wetlands. By virtue

of the Wetlands Act of 1970 and Bd. of Pub. Works v. Larmar Corp.,

supra, page 56, riparian owners are now in the same position as
they were at common law, except that they may resort to the permit
provisions of the Wetlands Act of 1970. Under the common law,

the riparian owner could not himself, nor could he grant a right
to another to také sand and gravel from the waterfront or shore

of his land below high water mark. Potomac Co. v. Smoot, 108 Md.

54, 63-64; Day V..Day, supra, page 337. In other words, Chapter

792 prohibits what the common law prohibited: dredging, taking and
carrying away sand, gravel or other aggregates or minerals from

State wetlands.

Testimony and evidence demonstrate that all the proposed

dredge sites except 30% within Mattawoman Creek are State wetlandsi

It is the law in Maryland that uwnused riparian rights are not en-

- 17 -
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titled to constitutional protections so long as they remain un-

exercised prior to the Legislature's revocation. Bd. of Pub. Work

v. Larmar Corp., supra, page 50. Thus the State may regulate

State wetlands which it is charged to protect, Kerpelman v. Bd, of

 Public Works, 261 Md. 436, 445; and the loss to Potomac Company

is the 307 of potential sand and gravel at Mattawoman Creek. This
loss is not of such magnitude as to justify a finding that Chapter

792 is an invalid exercise of the State peolice power.

(2)

Potomac Company -argues that Chapter 792 is a denial of
equal protection in that it prohibits dredging of sand and gravel
from wetlands but does not prohibit the taking of sand and gravel
from inland pit excavations in Charles County, and also in that
it prohibits dredging sand and gravel in Charles County but not

in neighboring counties.

Chapter 792 is not violative of the Equal Protection

Clause of the Fourteenth Amendment. 1In Allied American Company

v. Comnm'r., 219 Md. 607, 623, the Court of Appeals, adopting the

test established by the Supreme Court in Lindsley v, Natural

Carbonic Gas Co., 22 U, S. 61, 78, 79, 55 L. Ed. 369, 377 (1911),

said:

"Except where discrimination on the basis of race
or nationality is shown, few police power regulations
have been found unconstitutional on the ground of denial
of equal protection, which may be what prompted the
Supreme Court to call the equal protection clause the
'usual last resort of constitutional argument.' "
(citing Buck v. Bell, 274 U.S. 200, 208, 71 L.Ed. 1000)

Rephrasing the Supreme Court in Lindsley, the Court then declared:
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"The constitutional need for equal protection
does not shackle the legislature. It has the widest
discretion in clasgsifying those who are to be regu-
lated and taxed., Only if the grouping is without
any reason&ble basis, and so entirely arbitrary, is
it forbidden. Abstract symmetry or m&thematical
nicety are not requigites. The selection need not
depend on scientific or marked differences in things
or persons or their relations. If any state of facts
reasonably can be conceived that would sustain a
classification, the existence of that state of facts
as a basis for the passage of the law must be assumed.
The burden is on him who assails a classification
to show that it does not rest on any reasonable basis.
Wampler v. LeCompote, 159 Md, 222, 225; Maryland Coal
and Realty Co. v. Bureau of Mines, 193 Md. 627; Tatel-
baum v. Pantex Mfg. Corp., 204 Md. 360, 370." (Cita-
tions supplied.)

In addition to the cases cited by the Court, more recent cases in-

clude, among others, McGowan v, Md., 366 U, S, 420, 69 L. Ed, 2d

393, 81 S. Ct. 1101 (1961); Rebe v. State's Attorney, 262 Md. 350;

Director v, Daniels, 243 Md., 16, 49-50; Creative School v. Bd.,

242 Md. 552.

Chapter 792 has an ecological purpose. As has been
shown, the protection of exhaustible natural resources is a wvalid
exercise of the police powers. The prohibition of anyone from
dredging sand, gravel or other aggregates or minerals in the wet-
lands of Charles County is a rational regulation in light of the
potential and real harm caused by dredging as testified to by

experts for both parties.

To substantiate its first argument, Potomac Company
asserts that the case at bar is analogous to the facts in Beaucham&

v. Somerset County, 256 Md. 541, in which the Court of Appeals

invalidated a Maryland statute exempting from taxes or assessments

one of three American Legion Posts in Somerset County,.

- 19 -
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Chapter 792 prohibits all dredging in the wetlands of

i;Charles County by anyone, except necessary channel dredging for
inavigation. Chapter 792 was enacted to protect the wetlands of
 Charles County; it was not enacted to discontinue the taking of
sand and gravel if such taking does not endanger the protected

valuable wetlands of Charles County. Thus, the different facts

in Beauchamp distinguishit from the case at bar.

In response to Potomac Company's second argument, that
Chapter 792 prohibits in Charles County what is not prohibited

in a neighboring county, the Supreme Court in McGowan v. Md.,

supra, page 400, reiterated what it has previously held: that
"the Equal Protection Clause relates to equality between persons
as such, rather than between areas, and that territorial unifor-

mity is not a constitutional prerequisite."”

The burden being upon the party who assails a classgifi-
cation, Potomac Company has failed to show that Chapter 792 does
not rest on any reasonable basis. Both arguments put forth by

Potomac Company are dismissed.

(3)

Related to Potomac Company's equal protection argument
is its assertion that Chapter 792 is a special law on a subject
for which general legislation has been enacted and, therefore
violates Article IIT, §33 of the Constitution of Maryland. The
general legislation Poéomac Company refers to is the Wetlands

Act of 1970,

- 20 -
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In Beauchamp v. Somerset County, supra, page 548, the

Court of Appeals, citing Norris v, Mayor & C. L. of Baltimore,

172 Md. 667, 681-682, defined a public local law as a statute
dealing with some matter of governmental administration local in

character, in which persons outside of that locality have no

direct interest. A special law is defined as a special law for

' a gpecial case. The Court cited Montague v. State, 54 Md. 481,

489 (1880) for the proposition that Article III, §33 "...was to
prevent or restrict the passage of special, or what are more
commonly called private Acts , for the relief of particular named

parties, or providing for individual cases."

In State v. County Comm'rs. of Balto., Co., 29 Md., 516,

520, the Court of Appeals declared:

"The special laws contemplated by the Constitution,
are those that provide for individual caseg. Local
laws of the class to which the Act under considera-
tion belongs, on the other hand, are applicable to
all persons, and are distinguished from Public General
Laws, only in this that they are confined in their
operation to certain prescribed or defined terri-
torial limits, and the violations of them must, in
the nature of things, be local."

See also Cole v. Secretary of State, 249 Md. 425.

While these definitions are not definitive, Chapter
792 resembles a public local law more than a special law. It does
not provide relief of a particular named party. It is true that
Potomac Company may be the only party affected by Chapter 792,
but if others wished to dredge the wetlands of Charles County,
they too would be prohibited from doing sc. Chapter 792 is appli-
cable to all persons, but is limited to Charles County because

the wetlands sought to be protected by Chapter 792 are located
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in Charles County. Chapter 792 is a valid public local law and
is not in violation of Article III, §33 of the Maryland Consti-
tution.
(4)
Potomac Company argues that as a statute imposing criminal
sanctions for violations, the terms of Chapter 792 are unconsti-

tutionally vague and indefinite. This argument is rejected.

The standard established by the Supreme Court in U, S.

v, Harriss, 347 U. S. 612, 617-618, 98 L. Ed. 989, 996-997, 74

S. Ct., 808 (1954) is: '"The constitutional requirement of definite
ness is violated by a criminal statute that fails to give a per-
son of ordinary intelligence fair notice that his contemplated
conduct is forbidden by the statute." The Court goes on to say
that if the general class of offenses to which the statute is
directed is not plainly within its terms but can be made consti-
tutionally definite by & reasonable construction of the statute,
the Court is under a duty to give the statute that construction.

In McGowan v. Md., supra, page 400, the Supreme Court declared

"people of ordinary intelligence’ to be those in the position
of the challenging parties applying a reasonable investigation

or ordinary commercial knowledge.

Potomac Company limits its challenge to the use of the
word "marshlands" in Chapter 792, arguing that "marshlands" has
not been used in any Maryland statute except Chapter 792. . How-

ever, 'marshlands' is used repeatedly without confusion in Kerpel-

man v. Bd. of.Public Works, 261 Md, 436, 439, It is not stretch-

ing the matter too far to construe the words of Chapter 792,

- 22 -
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"tidal waters or marshlands" as tidal waters or tidal marshlands,

which are those lands '"affected by the regular rise and fall of

the tide', or "wetlands", as defined in the Wetlands Act of 1970,

§719(a).

Potomac Company has been dredging sand and gravel at
least since 1960. Applying the rules of Harriss and McGowan,
Potomac Company is in a position to know and understand with fair
notice of what lands constitute tidal marshlands. Chapter 792

is not unconstitutionally vague or indefinite,

For the aforegoing reasons, the Court will sign a Decree,

i}l when submitted, declaring that Chapter 792 is a constitutionally

valid public local law,

;,,./

;“

Judge
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| POTOMAC SAND AND GRAVEL COMPANY, :
a District of Columbia corporation,

Plaintiff,
Ve

MARVIN MANDEL,
Governor of the State of Maryland

*e

IN THE
CIRCUIT COURT

e

and : FOR

JOHN C. HANCOCK, : ANNE ARUNDEL COUNTY
State's Attorney for Charles County

L2 )

Equity No. 20,430
and

FRANCIS C. GARNER,
Sheriff of Charles County

-

and :
COLONEL THOMAS S. SMITH,
Superintendent,
Maryland State Police,

Defendants. :
ORDER

Upon agreement of.counsel for all parties, it is this 4
day of February, 1972, by the Circuit Court for Anne Arundel
County,

ORDERED THAT:

1. During the pendency of this action in this Court and
until a final decree or order 1is entered by this Honorable Court,
neither Defendants, Jointly or severally, nor thelr agents or
representatives will seek to enforce Chapter 792, Laws of Maryland,
1971 [Article 9, Code of Public Local Laws of Maryland (1969 Ed.),
Section 33741, titled "Charles County", subtitled "Regulation of
Dredging Operations”, against Plaintiff, its officers, directors,
agents, servants or employees.

2. During the pendency of this action in this Court énd
until its final conclusion, Plaintiff for itself and its officers,

directors, agents, servants and employees agrees it will not
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intensify or increase its dredging operations in Charles County
beyond those production schedules which it achieved in the month

of Pebruary, 1970, namely, 58,231 tons.

i Approved as to form:

SHERBOW, SHEA & DOYLE

By, W / /Dwdfd
Tames o, Doylie, J%. [ A
10 ILight Street, 27th Floor
Baltimore, Maryland 21202
6856517
Attormey for Plaintiff

el

Deputy Atftorney General
One South Calvert Street
Baltimore, Maryland 21202
383-3733

arren K. c
Asgigtant Attorney General
Department of Water Resources
State Office Building
Annspolis, Maryland 21401
267-5877

Attorneys for Defendants

-2-
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FOR
and :
ANNE ARUNDEL
JOHN C. HANCOCK, State's Attorney
Tor Charles County ' COUNTY
and i
FRANCIS C. GARNER, Sherlff for Docket
Charles County : Folio S
File No. 20,430 Equity
and : _
COL. THOMAS 8. SMITH, Superintendent :
Maryland State Police
Defendants'
STIPULATION

POTOMAC SAND AND GRAVEL COMPANY
a District of Columbia Corporation

-

Plaintiff

. VS, IN THE

MARVIN MANDEL, CIRCUIT COURT

Governor of the State of Maryland

It is agreed and stipulated by counsel for the parties in
the above entitled case as follows:

1. During the pendency of this action and until its final
conciusion in this Court, neither Defendants, jointly or several-
! 1y, nor their agents or représentatives will seek tec enforce Chap-~-

ter 792, Laws of Maryland, 1971 (Art. 9, Code of Public Local Laws

of Maryland (1969 Ed.), Sec. 3374), titled "Charles County", sub-

titled "Regulation of Dredging Opérations" against Plaintiff, its

officers, directors, agents, servants or employees.

2.

conclusion in this Court, Plaintiff and its officers, directors,

During the pendency of this action and until its final

agents, servants and employees agree 1t will not intensify or in-
crease 1ts dredging operations in Charles County beyond the sum

of 34,000 tons for the month of January, 1972.

SHERBOW, SHEA & DOYLE

Henry Lord

Deputy A torney General
One South Calvert Street -
Baltimore, Maryland 21202

-altimore, Maryiand 21202
685-6517 | _
383-3733 for Defendant

Attorney for Defendants R
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t :

! POTOMAC SAND AND GRAVEL COMPANY
a Distriect of Columbia Corporation

Plaintiff

va. IN THE

MARVIN MANDEL, CIRCUIT COURT
Governor of the State of Maryland :
FOR

and
ANNE ARUNDEL

| JOHN C. HANCOCK, State's Attorney

for Charles County ‘ COUNTY
énd )
FRANCIS C. GARNER, Sheriff for ' Docket |
Charles County : ggiéol\]o Py f/Q 4;;; ,

and

COL.. THOMAS S. SMITH, Superintendent
Maryland State Police

Defendants

" STIPULATION

It is agreed and stipulated by counsel for the parties in
the above entitled case as follows:

1. During the pendency of this action and until its final
conclusion in this Court, neither Defendants, Jjointly or severally)
nor their agents or representatives will seek to enforce Chapter
792, Laws of Maryland, 1971 (Art. 9, Code of Public Local Lawsg of
Maryland (1969 Ed.), Sec. 337A), titled "Charles County", sub-
titled "Regulation of Dredging Operations™ against Plaintiff, its
officers, directors, agents, servants or employees.

2. During the pendency of this action and until its final
conclusion in this Court, Plaintiff and its officers, directors,
agents, servants and employees agree 1t will not intensify or in-
creagse its dredging operations in Charles County beyond the lesser
of the production figures achieved for the months of November and
December for the years 1969 and 1970. Plaintiff asserts that its

total dredging production in tons for each month was as follows:
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November

December

SHERBOW, SHEA & DOYLE

oy gt ) D )0

1969 - 1970
85,815 51,846
79,305 hh,066

anfes J. Wbyle, .
LY Light 3treet, 27th Floor
altimore, Maryland 21202

685-6517

Henry R.\Lord

Deputy Attorney General
One South Calvert Street
Baltimore, Maryland 21202
383-3733

Attorney for Defendants
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lines. Chapter 362 of the 1888 Laws stated the following:

H

a3

POTOMAC SAND AND GRAVEL COMPANY : IN THE

i Plaintiff : CIRCUIT COURT
Vs, : FOR
MARVIN MANDEL, Governor of : | ANNE ARUNDEL COUNTY
Maryland, et al
Defendants - Equity No. 20430

-
-

BRIEF QF THE STATE OF MARYLAND

Legislative History of Dredging For Sand and Gravel

At common law riparian owners had no title or right to remove

sand and gravel from deposits located off their respective shore-

"Section 1. Be 1t enacted by the General Assembly
of Maryland, That it shall not be lawful for any
person to dig, dredge, take and carry away and sand,
gravel or other material from the bed of the Potomac
river, from its mouth to the uppermost boundary line
off Prince Gecrge's County, under a penalty of a fine
not exceeding three hundred dellars, and confisca-
tion of the beoat, vessel, dredge and implements used
i1n digging, dredging and carrylng away such sand,
gravel or other material, and imprisonment in the
county .fail for a period not exceeding gsix months,

, in the discretion of the court; one-half of said

' fine and cne-~half of the proceeds of the sale of
such confiscated boat, vessel, dredge and implements
to be paid by the sheriff to the informer, and the
other half to the commlissioners of public schools
for the county."

In 1900, Mr. Smoot prepared and the Maryland General Assembly
rassed an exception to the aforestated law. Chapter 577 of the
Laws of 1900 provided that a riparian owner or a person or coOrpor-
ation with whom such owner contracts may extract sand and gravel

or other material from the river bed opposite said lands of the
riparian owner.l
In 1906,Chapter 426 was enacted which extended the prohibi-

tion and exceptlion to all of Maryland's navigable waters.

1. See, Powers, Chesapeake Bay in Legal Perspective, 1969,
pp. 106, 107.
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Through the years this Section has undergone minor chénges
immaterial to this cause until, as stated above, it was repealed
by the enactment of Chapter 241 of the 1970 Laws . 2

Chapter 416 of the Acts of 1967 amended Article 96A, Sec-
tion 12a by striking out the exception for tidal waters and
thereby making it necessary for anyone who proposes "in any
manner to change the courge, current or cross-section of any
stream or body of water, wholly or partly within this State to
obtain a permit from the Department of Water Resources.

On August 31, 1970, Judge Prettyman, in the case of Larmar

Corp. v. Board of Public Works, in a nisi prius declsion for the

Circuit Court of Worcester County, ruled that fthis amendment
within the aforesaid Chapter 416 was not titled properly and did
not meet the requirements of Article IIT, Section 29 of the
Maryland Constitution.3

It is, therefore, unnecessary for anyone seeking to dredge
or £fill, thereby changing the crogs-—-section of any stream, To
obtain a Water Resources permit under the aforesald section.

Statement of Facts

The Upper Potomac Estuary of which the projected dredging
gites at Mattawoman Creek, Craney Island and the Greenway Flats
are part, was once one of the finest waterfowl wintering and
production areas in the Upper Chesapeake region. It was an area
of elear, unpolluted water, bordered by shoal flats, populated
by a wide variety of benthic organisms and tidal marshes, over-
grown with many varieties of flora, sustaining sources of food
for the fish, animals and waterfowl which populated this section

of the watershed.

2. For a full histeory, see Bostick v. Smoot 3and and Gravel
Corp., 260 F.2d 534 (4th™Cir.” 19537.

3. This segment of the decision was affirmed in Beard of Public
Works v. Larmar, 262 Md. 24 (1971).
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Although the_original decline in waterfowl populations ocecurred
about 1930 and continues today, waterfowl and fish are stiil
produced in the remaining wetlands. The decline was accompanied
with a degradation in habitat guality caused by a severe drought,
the invasion of water chestnut, increased turbidity from dredging
and poor land practices, and increased domestlc pollution. The
increased turbidity in particular resulted in reduced vegetative
growth, both submerged and above water in this sectlon of the
Potomac. The waterfowl continued to return to thls section of
the river and, in fact, there are substantial but reduced guan-
tities of mallards, black ducks, golden eyes, and ruddy ducks.
Ringneck, scoup, canvass back and widgeon alsoc are present in
reduced guantitlies. In the area around Craney Island the ducks
feed on the clams, snails, worms and insect larvae living in the
mud flats surrounding the Island.

Mattawoman Creek and its adjacent shorelines have besn rela-
tively unchanged by thé effects of metropolitan Washington's

population growth. In addition to 1ts use by waterfowl, the

{ marsh performs as a rinsing agent in absorbing and using in its

biological process the pqllution and turbidity in the area and
also provides as & source of food and cover for the anadromous
fish migration which utilizes these marshes for resting and
spawning each spring. The propoesed dredge area is an example of
one of the finest fresh water marshes in the Estuary and the
only area along Maryland shores where the rare natlve lotus and
anellema kelsak may be found. The ecosystem in the marsh area
has been estimated to be three times as productive as a culti-
vated agricultural system.

The Greenway Flat area, once approximately 10 feet in depth,
has been dredged to a depth of 50 feet below mean high water.
Nearly one thousand acres of shoal depth water has been trans-

formed into a deep water area.
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Potomac is the successor to Smoot Sand and Gravel which
operated for many years under former Article 27, Section 485
which allowed the riparian owner to dredge out or lease for
dredging purposes the river bottom opposite the shoreline.

; Smoot's operations involved dredging in the Potomac River in

; both Charles and Prince George's Counties. With the enactment
E of the wetlands legislation in Chapter 241 of the 1970 Laws,
this law was repealzd.

In 1960,Potomac Sand and Gravel purchased all of the land,
equipment and property of Smoot for a total payment of $5,000,000.
Potomac has not assigned any values to the areas in guestlon.

In 1961, Potomac dredged for approximately one year in the Oxon
Run area of Prince George's County in the Potomac for sand and
gravel and about that same time., dredged approximately half a
miliion tons of a limited area in Mattawoman Creek.

Against this legislative and historical background, Potomac
Sand and Gravel, a District of Columbia corporation, 80% of.
which 1s owned by Dravo Corporation, (Pennsylvania) seeks hnow
to dredge or continue the dredging in the three below described
areas.

Potomac presently owns two sections of property, one 5-feet
wide and the other 90-feet wide, shoreward of the Greenway Flat
dredge area, which is approximately one thousand acres. Potomac
has dredged approximately 6 miliion tons of sand and gravel out
of this site and 1s 90% completed. The area has been dredged to
a depth of 50 feet below mean low water. In 1970, Potomac paid
$181.83 to Charles County for the real estate taxes on the
property 1t owns.

The Craney Island permit area encompasses approximately
1,200 acres, although Potomac contends it will dredge only one-

half of that. It proposes to dredge out 6 million tons of sand
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and gravel, The 1971 real estate taxes for Craney Island which
is described by Potomac as less than an acre and by the State's
witnesses as .26 of an acre, was $48.53.

A Virginia State Park and the Mason Neck National Wildlilfe

. Refuge, administered by the Department of Interior, are located

in the northern portion of Mason Neck Peninsula. Both the De-
partment of Intericr and the Virginia State Water Control Board
are charged to respond to the proposed dredging under Federal
law and have recommended the denial of the dredging permlt for

the Craney lsland l'Pr'n:>jL=,-ct.Li In summary, thelr determinations

discloge that the proposed project will have serious adverse
effects on fish and wildlife resources in the area ahd will have
a detrimental impact on the local aesthetic values. The proposed
dredging will destroy the benthic population, i.e., moliusks,

clams and other food organisms which serve as food for the water-

- fowl and willl reduce the amount of shallow water habitat used

by the anadromous fish population. The increased activity in

the area is alsc a dilirect threat to the various species of birds
in the area, including the bald eagle and others on the endangered
lists.

The State of Virginia additionally voiced concern for the
resultant erosion of the Virginia shores, the water guality
problem of fturbidity caused by the dredge and the redeposit of
sediment along the shallow water areas, thereby reducing the
water depth and effecting the waterfowl feeding habits.

Potomac proposes to extract 10 million tonsg of aggregate from

an area of approximately 300 acres in the Mattawoman Creek aresa.

4, Permit for dredging is issued pursuant to Section 10 of the
Rivers & Harbors Act, Title 33, §403. Virginia also responds
to the propcsal which has interstate ramifications pursuant
section 21b{2) of the Federal Water Pollution Control Act,
Title 33, section 466 et seq, Public Law 91-224. Interior
responds pursuant to the Fish and Wildlife Coordination Act,
16 U.3.C. 661,
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| Approximately 70% of this area lies below mean high tide and may

be desecribed as submerged land, mud flats and tidal marsh. In
1971, Potomac paid $1,160.00 in taxes for this area.

Potomac's expert concedes that the removal of the marshes
and riverbottom habitat will have an irreversible effect on the
ecosystem. Because of the time of year Dr. Lauer's study was
accomplished, he had no first hand information on the anadromous
or resident fish species of the creek and agreed a more detalled
investigation should be performed. He conéeded also that during
the nesting season in particular the birds in the area would be
disturbed.

Potomac uses both a clam shell and ladder dredging method.
In both, the aggregate is taken from the river bottom, brought
aboard the dredge, and washed with river water in order to separ-
ate out the unusable c¢lay particlez which are thrown overboard.
The washed sand and gravel is then placed upcon barges and frans-
ported to Potomac's stock pile area in the District of Columbia.
Potomac is wholly dependent upon the waterways as a vehicle for

transportation. Of necessity, a dredging operation must extract

its aggregate from underwater or at least partially inundated

deposits. Its rate of production in large measure is dependent
upon the demand for aggregate and limited by the capacity of the
dredges to deliver the washed product to the barges. At i1its
present production, Potomac estimates 1t will have depleted all
known deposits within twenty years.

During the operation, the plume from the dredge exhibits a
turbid condition created by the washing process, and the dredging
process will bring to the surface also those toxic metals which
had been covered by layers of riverbottom. The benthic organisms
would experience heavy mortality through the uptake by the sand
and gravel dredge. The aftermath of the operation, the deep holes

would be subject to filling by sediments which in turn would
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affect and 1imit the benthic¢ population in the area. The areas

. contiguous to the holes would also be subject to caving and

slumping. The dredging process would cause the suspension of
large volumes of muds, silts, clays and fine sands. This, in
part, results because of the area of overburden which may range
from 5 to 10 feet from the surface of the riverbottom to the sand
and gravel deposits. To dredge out one acre of bottom, 50 feet
wide, to a depth of 50 feet would involve the movement of huge
amounts of material approximating 87,000 tons per square acre.
Plaintiff has attacked the constitutionality of Chapter 792

on grounds of due process, equal protection, vagueness and the
passage of a speclial law, contrary to Article III, Section 33

of the Maryland Constitution.

CHAPTER 792 MEETS THE TESTS OF DUE PROCESS

Plaintiff contends Chapter 792 1s confiscatory in that it
constitutes a taking of their private property. It is unclear
what private property is involved in this case. An officer of
the Plaintiff Corporation testified that dredging in the Greenway
site occurred between 600 and 700 feet from the shoreline at its
closest point. All of the subject dredging was below high tide
and, in fact, was commenced in water approximately 8 feet in
depth. The State does not contend that Chapter 792 would restrict
the use of plaintiff's property in any way at the Greenway tract.
The plaintiff never intended, and does not now intend, to dredge
its Greenway property.

As the facts indicate, Craney Island was once a natural
island that eroded away and was restored by the rip-rap method,
thereby becoming a man-made island of approximately 20 acres.

This 20 acres has gradually eroded away to the point where the
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State now contends it is .26 of an acre. The Attorney General's

i Opinion of January 25, 1956, written by Norman P. Ramsey, Deputy

Attorney General, provides that the owners of Craney Island did
not gain those dredging rights sanctioned under former Article

27, Section 572 (later to become Section 485), and, therefore,
predeéessors of this plaintiff did not have the right or priv-
ilege to dredge out the area surrounding the island. The evidence
discloges that the island itself is not compozed of sand and
gravel in the commercial sense,and at high tide 1t 1s neither
"tidal waters" nor "marshlands" as expressed in the statute.

The island itgelf does not fall within the provision of the sub-
Jeet Act.

David Parker testified that approximately 70% of the pro-
posed dredge areas in Mattawoman Creek were subject to regular
tidal action. Because of the nature of plaintiff's operation,
of necessity it must extract its aggregate from depcsits inun-
dated by water or theose partially inundated and adjacent te
deeper water. Plaintiff does not have access to fastland with
its dredges and because it 1s a water-based operation, 1s depen-
dent upon the river and its tributaries for use as a vehicle for
acecess to the deposits and, in turn, as a vehicle of transporta-
tion to its place of business in the District of Columbia.

What then is the private property that is allegedly being
confiscated by the State Public Local Law? Giving the terms
"tidal waters" and "marshlands" the construction that it concerns
only those areas subject to regular tidal action, how can it be
reasohably argued that it confiscates property of the plaintiff?
Title of land belcow the high water mark as well as rivers and
streams within the ebb and flow of the tide belong to the public.

Bd. of Public Works v. Larmar Corp., 262 Md. 24 (1971); Day v.

Day, 22 Md. 530 (1865).
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Alternatively, even should private property be inveolved,
and it only could be involved in the Mattawoman Creek area,
there is only one particular use which is prohibited and that
use would be prohibited on a very minor part of the total de-
posit areé of plaintiff. Plaintiff conceded that it was possible
to lease the sand and gravel deposits which are known to exlst
on the fastland to a "pit" or "land-oriented" sand and gravel
operation, and when asked if the company contemplated leasing
the fastland deposit areas, plaintiff answered Iin the negative.
Nor does plalntiff intend to extract these fastland deposits
itself.

The burden of proof is upon the plaintiff to affirmatively
demonstrate that the sublect legisiation deprives them of all
beneficial use of its private property. Economic hardship 1is

insufficient. Baltimore City v. Borinsky, 239 Md. 611 (1965).

Plaintiff,.however, never intended to use his property except

for an extremely limited portion of the Mattawoman tract,at all.
It was purchased merely to exercise the so-~called riparian rights
attached to that property as granted through Article 27, Section
485 of the Maryland Code, which, on July 1, 1970 was repealed
through the enactment of the Wetlands Legisliation, Article 66(,

Sections 718-731 of the Code. See also Bd. of Public Works v.

Larmgr Corp., supra. The above case confirmed that any rights

or privileges, common law or otherwlse, which the plalntiff may
have had which were not exercised are revocable by legislative .
fiat. The admission by plaintiff that 1% was possible to develop
or lease out these land-bagsed deposits indicates ancther use for
part of the Mattawoman tract. Plaintiff chose only, however, to
offer evidence that the cnly use for the Mattawoman tract was the
use that they intended, that it would be econcmiczlly unfeasible

to be utilized in any other way and that the intended use was
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the highest and best use. This type of testimony doss not carry
the burden of showing the claimed constitutional invalidify.

Cities Service Co. v. Co. Comm'rs, 226 Md. 204 (1961),

upheld an ordinance prohibiting the erection of a service station
on plaintiff's property despite evidence showing additional ex-
pense and inconvenience for plaintiff's not to use their property
in the intended way. The Court stated, on page 213:

"This is the contention that a refusal to permit
it to construct 1ts service bullding as planned
amounts to a deprivation of its property without
due process of law in violation of the Constitu-
tion of the United States and, we suppcse, under
Article 23 of the Maryland Declaration of Rights.
There is evidence that it would be inconvenient
and expensive to Citlies Service not to be able
to proceed to use the property for a filling sta-
tion as planned, that 1its only use for the prop-
erty 1s as a fillling station and such use 1s the
highest and best use of the land. It does not,
however, in our view, measure up to proof any-—
where near to a showing that the application of
the zoning law, as we interpret it, prevents any
reasonable use of the property, nor do we find
any such proof. Yet we think that is the test
which the appellant would have to meet to show
constitutional invalidity of the restriction.
The fact that the property would be more valu-
able to the owner, if free of the restriction,
is net enough. Walker v. Bd. of County Com'rs
of Talbot County, 206 Md. 72, 95, 116 A.2d 393,
cert. den. 350 U.3. 902; Serio v. Mayor & C. C.
of Baltimore, 208 Md. 545, 119 A.2d4 387; Marino
v. Mayor & C. C. of Baltimore, 215 Md. 205,

137 A.2d 198; Adler v. Mavor & C. C. of Balti-
more, 220 Md. 623, 631, 155 A.2d 504.™ (empha-
sis suppiied)

Furthermore, the General Assembly, in Chapter 425 of the 1971
Laws, designated $125,000.00 from the General Construction Loan
of 1971 to the Department of Forests and Parks for the prepara-
tion of a master plan and reviszion of comprehensive State Forests
and Parks master plan on a number of projects, including the
contemplated Mattawoman Creek project.

Aside from the question of confiscation, the lssue is raised
by plaintiff that the purportfed police power exerclised in the
instant situation is unreascnable and does not meet the aim of

the gtatute. The exercise of the police power is for the promo-

i Tion of the public good and by its exercise the State may impose
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Il burdens and restraints upon the exercise of private rights as
may reasonably be necessary to secure the general health and

i| safety. Maryland Coal and Realty Co. v. Bureau of Mines, 193

Md. 627 (1949).
In upholding an Oklahoma Statute regulating copthamclogists

and optometrists, Williamson v. Lee Optical of Okl., 348 U.S. 1483,

75 S.Ct. 461, 99 L.Ed. 563, Justice Douglas stated on page 487:

"The Qklahoms Law may exact a needless, waste-
ful requirement in many cases. But it is for
the legislature, not the Courts to balance the
advan%ages and disadvantages of the new require-
ment,

Continuing on pages 487 and 488:

"But the law need not be in every respect logl-
cally consistent with its aims to be constitu-
tional. It 1is enough that there 1s an evil at
hand for correction and that it might be thought
that the particular legislative measure was a
rational way to correct it.

"The day 1s gone when this Court uses the Due
Process Clause of the Fourteenth Amendment to
strike down state laws regulatory of business
and industrial conditions because they may be
unwise, improvident or out of harmony with a
particular school of thought." (citations
omitted)

Fish and game, animae ferae,are originally the property of
the State, they belong to the people in their sovereign capacilty.

Leonard v. Earle, 155 Md. 252 (1928). The public alsoc has vested

rights 1n a navigable stream such as the rights of fishery and
navigation that cannot be abridged or restralned by Charter or

grant. Bruce v. Director, Dept. Chesapeake Bay Affairs, 261 Md.

585 (1971). Noft only is the subject law designed to protect the
public welfare but it also safeguards a legitimate proprietary
interest. The State seeks to protect its own property and the
marine species dependent upcen the marsh habitat, and the wildlife
which lives and feeds in the marshes. The effect of the subject
1egislafion wlll preserve those ghalliow water areas vital to sus~-

tain 1ife. The value of these areas is well recognized in the
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case of U. 8, v. Moretti, F. Supp. , D. C. Fla., Sept. 2,

1971. There, the United States District Court for the Southern
District of Flerida granted an injunction barring dredge and fill
activities in the Florida Bay which caused ecological damage to
the Bay and damage to commercial and sport fishing, and required
the developer to restore the Bay to the condition existing prior
to the activities. Speaking specifically tec the shallow water
areas prior to dredging, the Court stated:

"This property in its natural state, that 1is
before this development was begun, had been

a nesting and feeding sanctuary for a large
number of species of wading and shore birds,.
The Roseate Spoonbill, in particular, was
very prevalent in this area. The bay in this
area was very productive in producing numerous
game and commercial gspecies of fish; tarpon
and snook were particularly abundant in this
area. The shoreline was lined with living
mangrove plants which were probably both of
the red and black wvariety. The bay bottom
was composed of an organlc peaty substance
which had accumulated through sedimentation
caused by the wilde variety of plant and ani-
mal organisms natural to this area., This
peaty substance was consgiderably thick in
this area and was probably the result of hun-
dreds of years of natural sedimentstion.

"The immedlate result of the development in
this area was the complete removal and des-
truction of all living mangrove plants. With
the lcoss of the mangroves, which are indigenous
to the sghores of the Florida Keys , went all
wading and shore birds previously found in this
area. The excavatlon of the access channels
and canals by the defendants removed the peat
natural to the bottom and exposed the under-
lining sand or rock.

"Relatively shallow bay areas, such as Florlda
Bay at Hammer Point, in thelr natural state,

serve as 'nurseries'! for many higher forms of
aquatic 1ife. Typically, the immature or larva
forms of higher fish are swept or deposited in
the shallow areas where they find protection

and food which sustain them until they have suf-
ficiently matured to survive in the deeper waters,
In the shallow areas, they feed upon algae,

fungi, and other =zimple 1life forms.

"A1l forms of animal life depend upon growing

plant communities as thelr food source. Spe-
ciflcally, in this area, the mangrove plants
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and the organic peaty bottom are absolutely
essential to sustain an energy fiow and a
healthy marine ecosystem. Where mangrove
communities exist, the energy input into the
estuarine ecosystem is from the dead mangrove
leaves and their biological degradation as
they enter the waters. The decay and break-
down of theose leaves supplles tThe energy upon
which the lower forms of animal life feed and
which in turn are utilized by the higher forms
of marine life for their exlistence. In that
sense, the mangrove plant supported by the
peaty bottom is an essential element in the
life cycle and the base of the pyramid upon
which all higher forms of life in the bay
areas rest. The destruction of the mangroves,
therefore, results in the destruction of bay
and sea 1life. Likewise, removal of the peat
bottom exposes the dead sand and rock bottom
which can sustain no 1life,

"Furthermore, the defendants'! extensive dred-
ging of canals done without protective measures
being taken, releases large amounts of silt,
which 1s composed of crushed rock and sand.
This siit 1s spread gbout the bay by tide, wave
action and wind and as it is dispersed, settles
back upon the bay bottom. This creates a situ-
ation where once the sand and rock was covered
by the peat bottom, the siit covers the peat.
In effect, this acts to suffocate the peat and
other living vegetable forms. Further, as all
plants require sunlight to carry out the process
of photosynthesis, the clouding of the water by
silt through the dredging operatlons blocks off
sunlight which impedes and injures the growth
of plant life in the bay. The destruction of
peat, besldes the effects already mentioned,
alzso results in the killing of sea grasses,
another form of vegetation in this area which
gserves to protect and nourish forms of animal
life.

"The activities of the defendants in the Hammer

Point area resulted in all of the above damage

to Florida Bay. The broad effects of such

harm cannct result in anything but damage to

commerclal and sport fishing and a diminishing

of the natural beauty and enj]Joyment of this area."

Plaintiff asserts on page 13 of their Brief that "it cannot

be doubted that forecing Plaintiff to leave its land in a natural
state serves a public purpose". The State agrees that a public
purpose would be served but Chapter 792 offers no such blanket
restriction. Assuming arguendo that this Honorable Court should

censtrue it to apply to a small segment of Plalntiff's property,

148




14

1t would only prohibit one use, gquite unlike Maine v. Jochnson,

265 A.2d4 711 (1970), cited by Plaintiff. That case did not de-
clare the Wetlands regulatlons unreasonable per se but "upon the
facts peculiar to the case" held them to be unreasonable exercise
of the police power. The Court upheld the trial Judge's finding
that absent the proposed £ill the land had "no commercial value
whatever"”. Moreover, it 1s intervesting to note that the limited
prohibition regarding the dralning of sanitary sewage into the
coastal wetland was specifically upheld.

Candlestick Prop. Inc. v. San Francigco Bay C. & D. Comm'n,

11 Cal. App. 34 557, 89 Cal. Rptr 897 (1970) was similar on the

facts to Maine v. Jchnson, supra, but upheld the denial of a

i1l permit for a parcel of land surrocunded by other tracts
either filled or in the process of belng filled. The Court held
in 89 Cal. Rptr, at page 905:

"It is a well settled rule that determination of
the necessgity and form of regulations enacted
pursuant to the police power 'is primarily a
legislative and not a judiclal function, and is
to be tested in the courts not by what the Jjudges
individually or collectively may think of the
wisdom or necessity of a particular regulation,
but solely by the answer to the guestion is there
any reasonable basis in fact to support the leg-
islative determination of the regulation's wisdom
and necessity?' Consolidated Rock Products Co.
v, City of Los Angeles, 57 Cal.2d 515, 522, 20
Cal. Rptr. 638, 642, 370 P.24 342, 347.) Fur-
thermore, even if the reasonableness of the reg-
ulation is fairly debatable, the legislative de-
termination will not be disturbed. (Hamer v.
Town of Rogs, 59 Cal.2d 776, 783, 31 Cal. Rptr.
335, and cases cited therein.) Under the power
of eminent domain property cannct be taken for
publie use without Just compensation. However,
under the police power property is not taken for
use by the public; its use by private persons

is regulated or prohibited where necessary for
the public welfare."

Continuing at page 906:

"Without question, an undue restriction on the
use of private property is as much a taking
for constitutional purposes as approprlating
or destroying 1t. (Pennsylvania Coal Co. V.
Mahon, 260 U.S. 393, 415-416, %3 S.Ct. 158,

67 L.EA. 332; People v. Associated 011 Co.,
211 Cal. 93, 100, 294 P. 717.) However, it
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cannot be said that refusing to allow appellant
to 111 its bay Iand amounts to an undue restric-
tion on its use. In view of the necessity for
controlling the filling of the bay, as expressed
by the Legislature in the provisions discussed
above, it is clear that the restriction imposed
deoes not go beyond proper regulation such that
the restriction would be referable to the power
of eminent domain rather than the police power.
(See Pgeifle Telephone etc. Co. v. Eshleman,
supra, 166 Cal, 640, 662, 137 P. 1119.)"

S. v. Baker, F.Supp. , 3.D.D.C. N.X., July 29,

1971, the

The Court

value of the wetlands to the State is again discussed.
stated as follows:

"In the first place, there is no doubt about the
value of the area in its original wetlands condi-
tion, that is, the valus of having 1t in that con-
dition. There are ecologlcal values whlch are
intended to be protected by the Act which confers
Jurisdiction here and by recent Acts enacted by
the Congress which are referred to in the papers
of the Government.

"There 1s educational value to the wetland condl-
tion of the area as 1ls established by the affidavit
in support of the motion on the part of educators
who have actually used the marsh for that purpose
and others whose backgrounds are such as to make
it elear that there is such value. There 1s eco-
nomic value to the wetlands which, as I understand
1t from the papers--this is undisputed--help to
cleanse the ecological system of the river itself.
One of the affidavits indicated that such a clean~
sing system may be valued at s omething bhetween
$10,000 and $30,000 a year. There are values as
to wildlife which, of course, fall within the eco-
logical subhead that I have mentiocned but which
should be specified, namely, certain types of
fish which spawn and breed 1in the area~-I recall
shad and I think bass, but I'm not sure of the
latter-which have economic value in themselves.
There are other types, birds which nest in the
area, and there are various forms of plant life
which can only be found in such areas.

"There is no doubt, to proceed to a further fac-
tor, that the marsh has been damaged by the fill
and that if it were to continue in its present
condiEion the damage would be literally irrepar-
able. '

The value of the subject areas has been well demonstrated.
in this case and, when contrasted with the admitted results of
the dredging operation, the aims and effects of the statute are

clear, meaningful and, without a doubt, reasonable. It is true
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that Potomac would suffer an economic disadvantage by not belng
able to serve the Washington market. The disadvantage to the
parent corporation would, of course, be less extensive, and
plaintiff chose not to offer evidence on this point. 4s has been
noted through the years, the test of reascnableness 1s dependent
on a weighing process of advantages to the State against the bur-
den to the regulated subject. The scale tips overwhelmingly in

favor of the State in this case.

CHAPTER 792 DOES NOT RESULT IN A DENIAL
OF EQUAI PROTECTION SINCE THE CLASSIFI-
CATION OF DREDGERS IN CHARLES COUNTY
TREATS ALL WITHIN THAT CLASS EQUALLY AND
SERVES A LEGITIMATE PUBLIC PURFPOSE.

Plaintiff seemingly contends that Chapter 7922 designates an
unreasonable classification. Thelr argument is based upon the
comparison of the Public Local Law to the Public General Law,
namely, the wetlands legislation referred to previously. The
question as to whether or not the State may enact a Public Local

Law subsequent to general legislation has been discussed in

Herman v. Mayor & C. C. of Baltimore, 189 Md. 191 (1947), where

a Public Local Law was given pricrity over the previously enacted
Public General Law. See also Article 1, section 13 of the Mary-

land Code; City of Baltimore v. Sitnick & Firey, 254 Md. 303

(1969) and Moser, "County Home Rule", 28 Md. L. Rev. 327 (Fall

1968). It is important to note, however, that wetlands legisla-
tion does not specifically authorlze dredglng and filling opera-
tions and, therefore, to the extent that Chapter 792 prochibits
these operaticns in Charles County, 1t is not in direct conflict
with that law. Nor, as is evident from the decision in Bd. of

Public Wks v. Larmar, supra, which held that the Worcester County

Shoreline Commisslon may coexist with the wetlands legisiation,
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there was amyattempt by the State to preempt the field and pro-
hibit public local enactments. The fleld is open to supplemental
legislation for Maryland has traditionally held steadfast to the

"econcurrent power" theory of Government. City of Baltimore v.

Sitnick & Firey, supra.

In basing its equal protection argument upon a comparison
of two laws, plaintiff states that such a classification 1s un-

reasonable and arbitrary.

In Allied American Co. v. Comm'r, 219 Md. 607, 623 (1960),
Judge Hammond stated the following:

"We find no invalidity under the due process
clause and pass to conslderation of egual pro=-
tection. Generally, one who attacks a regula-
tion under the pollce power on the ground that
it violates due process adds a claim that it

is a denial of equal protection, and, although
the scope of the two clauses iIs not coterminous,
usually his case stands or falls on the strength
or weakness of hils due process argument. Except
where discrimination on the basis of race or
nationality is shown, few police power regula-
tions have been found unconstltutional on the
ground of denial of equal protection, which may
be what prompted the Supreme Court to call the

egual protection clause the 'usuval last resort
of constitutional arguments.' The appellants
can fare no better, we think, than do most on
this peint.

"The constitutional need for equal protection
does not shackle the legislature. It has the
widest discretion in classifying thoze who are
to be regulated and taxed. Only if the group-
ing is without any reascnable basis, and so :
entirely arbitrary, is it forbidden. Abstract
symmetry or mathematical nicety are not requi-
sites. The selection need not depend on scien-
tific or marked differences in things or persons
or their relations. If any state of facts rea-
sonably can be conceived that would sustain a
clagsification, the existence of that state of
facts as a basis for the passage of the law

must be assumed. The burden is on him who as-
sails a classification to show that it does

not rest on any reasonable basis."

In Salsbury v. Maryland, 346 U.S. 545 (1953), the Court was

confronted with terrltorial exceptions to the Bouse Act. Art. 35,

Section 5 of the Maryland Code, 1951 Edition. The Bouse Act
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outlawed the admissibn of all illegally obtained evlidence in a
prosecution for misdemeanors. The amendment to that Act which
was in issue provided that nothing would "prohibit the use of
such evidence in Anne Arundel, Wicomico and Prince George's
Counties in the prosecution of any person for a viclaticn of the
gambling laws as contained in Sections 303-329, inclusive, of
Article 27, subtitle 'Gaming', or in any laws amending or supple-
menting said subtitle." In deciding that the amendment was not

violative of the equal protection clause, the Court stated, at

page 550:

"We find little substance to appellant's claim
that distinctions based on county areas are nec-
essarily so unreasonable as to deprive him of
the equal proftection of the laws guaranteed by
the Federal Constitution. The Equal Protection
Clause relates to equality between persons as
such rather than between arecas.”

The court continued on page 552:

YMaryland has followed a policy of thus legis-
lating, through its General Agsembly, upon many
matters of local concern, including the prescrip-
tion of different substantive offenses in dif-
ferent counties. The cumberscomeness of such
centrally enacted leglislation as compared with
the variations which may result from home rule
is a matter for legislative discretion, not
Judicial supervision, except where there is a
clear conflict with conztltutional limitations.
We find no such conflict here.

"The presumption of reasonableness is wilth the
State, ¥ ¥ *0

In the oft-cited Mclowan v. Maryland case, 366 U.S. 420

(1960), upholding the Sunday Blue Law and with exceptions as they
apply in Anne Arundel County, the Court stated, on page 425: |

"The standards under which this proposition is
to be evaluated have been set forth many times
by this Court. Although no precise formula has
been developed, the Court has held that the
Fourteenth Amendment permits the States a wlde
scope of discretion in enacting laws which af-
fect some groups of citizens differently than
cthers. The constitutional safeguard is of-
fended only if the classification rests on
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grounds wholly irrelevant to the achlevement
of the State's objective. State legislatures
are presumed to have acted within their con-
stitutional power desplte the fact that, in
practice, their laws result in some 1lnequality.
A statutory discrimination will not be set
aside if any state of facts reasonably may

be conceived to justify it."”

Continuing on page 426, the Court stated:

"The record is barren of any indication that
this apparently reasonable basis does not exist,
that the statutory distinctions are invidious,
that lecal tradition and custom mlight not ra-
tionally call for this legislative treatment.”

With regard to the contention that the exceptions allowing
retailers in Anne Arundel County to sell certain items, discrim-
inate against retailers in other Maryland counties, the Court
stated, on page 427:

"But we have held that the Equal Protectlon
Clause relates to equality between persons as
such, rather than between areas and that ter-
ritorial unifermity is not a constitutional
"prereqguisite. With particular reference to

the State of Maryland, we have noted that the
prescription of different substantive offenses
in different counties is generally a matter for
legisliative discretion. We find no invidious
diserimination here. '

M"Thirdly, appellants contend that this same
statutory provision, Art. 27, §509, violates
the 'Equal Protection Clause, because it per-
mlts only certain merchants withln Anne Arundel
County (operators of bathing beaches and amuse-
ment parks et cetera) to sell merchandise cus~
tomariy sold at these places while forbidding
its sale by other vendors of this merchandise,
such as appellants' employer. Here again, it
would seem that a legislature could reasonably
find that these commodities, necessary for the
health and recreation of its citizens, should
only be sold on Sunday by those vendors at the
locations where the commoditles are most likely
to be immediately put to use."

Plaintiff argues that there are two other sand and gravel
operators within Charles County who extract the aggregate from
a land-based bperation. It is obvious that if the purpose of
Chapter 792 is to proftect tidal waters and tidal marshes, it

would serve no purpose to prohibit the continued operation of
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those land-based companies. The facts in the record overwhelming-
ly indicate the reasonableness of the classification of the act
which applies tec anyocne who would dredge for sand and gravel or i

other aggregate in the waters of Charles County.

THE TERMS "TIDAL WATERS OR MARSHLANDS"
ARE NOT UNCONSTITUTIONALLY VAGUE OR INDEFINITE

Due process of law is violated only when a statute 1s so
vague that persons of ordinary Intelligence must unreasonably )
guess at its meaning and differ as to its application. The termsz
of & penal statute must enable those within its reach to correct-

ly apply the law to his operation. McLeod v. City of Takoma

Park, 257 Md. 477 (1970). McGowan v. Maryland, 366 U.3. 420

{1960), ofttimes cited as the authority on questions of équal 3
protection, has defined the "perscn of ordinary intelligence®

to mean that class of persons who must comply with the proscrip-
tions of the Statute. The Supreme Court in McGowan states, on
page 428:

"We believe that business people of ordinary
intelligence * ¥ ¥ would be able to know what
exceptions are encompassed by the statute
elther as a matter of ordinary commercial
knowledge or by simply making a reasonable
investigation. ¥ * % Under these circumstances
there is no necessity to guess at the statute's
meaning in order to determine what conduct it
makes criminal. Connally v. General Construc- !
tion Co., 269 U.3. 385 (1926)."

Potomac concedes the words "tidal waters" have a defined
meaning in Maryland. However, the plaintiff states that the term
"marshlands" is not sufficiently defined within the law to afford
plaintiff notice of the extent of dredging which 1t may undertake
on its property without violating the law.

The short answer tc Potomac's argument on this point is that
the adjective "tidal" in subsection (a) of Chapter 792 modifies

both "waters" and "marshlands". A reading of the subsection
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; makes such a conclusion inescapable. The General Assembly was

! concerned not onlj about the envircnmental impact of dredging
on river and stream bottoms but also with this impact upon State
(or public) wetlands. This explained the use of both nouns in

the leglislative language. Judge Pretftyman in Larmar v. Bd. of

Public Works, nisi prius decision, Cilr. Ct. of Worcester Co.,

August 31, 1970, construed "tidal marsh™ to be that area "between
high and low water through which normal tides ebbed and flowed.”
Even if the noun "marshlands" was not modified by the ad-

jective "tidal", the word has a sufficlently clear and definite

| meaning to pass constitfutional muster. In Green, Trustee v,
Eldridge, 230 Md. 441 (1963), the term "marsh" was specifically
referred to by the court in holding that mest of The marsh was
subject to the ebb and flow of the tide and, therefore, ownership
of such area was within the State.

Finally, N. C. Gen. Stat., §113-229(n)(3) defines "marsh-

lands™ as "marshes or swamps in or adjacent to estuarine waters,
which marshes or swamps are regularly or periodically flcoded by
the tides." (emphasis supplied)

For these reasons, it is seen that Potomac has no viable
argument on the guestion of vagueness. Even if such a constitu-
tional argument could be squarely presented, this Court is con-
strained to construe the statute in a manner rendering it consgti-
tutiohal or, if possible, in a manner avolding the constitutlonal

question altogether. See Secretary of State v, Bryson, 244 Md.

418 (1966) and cases cited therein; see also Sibson v. State,
259 A.2d 397 (N.H. 1969).

The suggested interpreftation would be consonant with fthe
State Wetlands definition, Article 66C, §719 of the Maryland Code,
1370 Replacement Volume, which states, as 1s relevant hereto, that

State wetlands is "all land under navigable waters of the State

below the mean high tide which is affected by the regular rise i

and fall of the tide ., . .".
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. CHAPTER 792 IS A PUBLIC LOCAL LAW,

NOT IN CONFLICT WITH THE PUBLIC GEN-

ERAL LAW, NON-VIQOLATIVE OF ARTICLE III,

SECTION 33 OF THE MARYLAND CONSTITUTION

Chapter 792 was passed and enacted as a Public Local Law.

It pertains to all dredging for sand and gravel and other aggre-
gate in one county of the State. Although the formal classifi-
cation of the law is local rather than general, it is not coneclu-
sive. Both the subject matter and the words of the statute-
themselves connote a predominantly local interest. Local laws

have been defined as belng confined to definite territorial

limits. Cole v. Secretary of State, 249 Md., 425 (1968).

It has long been the policy of the State of Maryland to
enact local laws affeéting only certain counties or teo exempt
certain other counties or localities from the operation of gen-

eral laws or of s ome of the provisions thereof. In Stevens v.

State, 89 Md. 669 (1899), a law prohibiting the possession, the
exposure for sale, etc. of game animals out of season in Balti-
more City and certaln other dezignated counties, was challenged
as an invalid regulation of the police power on grounds of equal
protectlion and alsc as a speclal law. That case, citing Lawton
v. Steele, 152 U.S. 138, recognized that the preservation of
game and fish has always been treated as within the proper domain
of the police power and that it 1s not unconstitutional because
of its unequal coperation upon the inhabitants of the several
parts of the State., Nor does such a law discriminate against
Baltimore City residents by reason of the fact that a number of
other counties were exempted from its operation. A public local
law is not a speclal law within the meaning of Article III, Sec-
fion 33 of the Constitutien. County Com'rs v. Meekins, 50 Md.
28 (1878).

Cole v. State, supra, which held a law establishing the

Peoples Court in Cecil County to be a valid publiec local law,
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quoted from the landmark decision, State ex. rel. Webster v.

! County Com'rs of Baltimore City, 29 Md. 516 (1868). Citing the

words of Judge Alvey on page 430:

"The special laws contemplated by the Constitu-
tion, are those that provide for individual
cases, Local laws of the class to which the
Act under consideration belongs, on the other
hand, are applicable toc all perscns, and are
distinguished from Public General Laws, only
in this that they are confined in thelr oper-
ation to certain prescribed or defined terri-
torial limits, and the violation of them must,
in the nature of things, be local. It is not,
therefore, by any means, necessary, in order
to give a Statute the attributes of a publie
law, that 1t should be equally applicable to
all parts of the State. All that is required
to make it a public law of general obligation,
is, that it shall apply to all perscons within
the territorial limits prescribed in the Act.
That is the character of the Act before us,
and of that large portion of the Statute law
of our State, comprised in the codifled divi-
sion under the title of 'Public Local Laws.'"

In contrast with the description of a Public Local Law, a
special law is one which is made for individual cases or ocne
created for less than a class of persons or subjects requiring

the laws appropriate fto peculiar conditions or circumstances.

State v. Baltimore & 0. R. Co., 113 Md. 179 (1910). Baltimore

City v. Allegany Co., 99 Md. 1 (1901), relied upon by Potomac,

held statewide application was not a local law and also created
the subclassification for Allegany County Corporations. In

Beauchamp v. Somerget Co., 256 Md. 541 (1969), alsc relied upon

by Potomac, the facts of the case itself dictate that a subclass-
ificatlion within the County itself was created for there was
cnly one subdistrict in Somerset County and only one American

Legicen Post within that subdistrict, though there were two other

' American Legion Posts within the County itself.

The proscription within Article III, Section 33 was enacted
to prevent or restrain the passage of what were commonly called

"private acts" for the relief of particularly named parties or to
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- which a general law 1s inadequate is not a special law within
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provide for individual cases. The statute books disclose acts
which were frequently passed for the relief of named individuals 5
which released them from thelr debts and obligations to the State.
Article III, Section 33 was aimed against abuses and the object
was to restrain the passage of such acts. It has always been
held that the enactment of a law to serve a particular need or

to meet a public evil which promotes some public interest for

the meaning of that term. Norris v. Baltimore, 172 Md. 667 (1937)}

In the instant case, the provisions of Chapter 7392 are
county-wide. They pertaln to anyone who would propose to dredge
for sénd and gravel and other aggregate in Charles County. All
members of & class are 1ncluded within the confineg of the

Statute.
Respectfully submitted,

STATE OF MARYLAND

By :g&&wiw :_%- J;W\-uy\_—»
Francis B. Burch, Attorney

General for the State of
Maryland

By o, @

Henry Lordsy’ Députy Attorney
General’ of the State of
Maryland

/( 4 ,"} . ;! .......
[ (w41
Warren K. Rich, Special Agsis—
tant Attorney General

I HEREBY CERTIFY that a copy of the within brief was mailed
and hand-delivered to James J, Doyle, Jr., and to attoerneys for

Amieci Curiae this 29th day of November, 1971.

(g & (e
Warren K. Rich
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POTOMAC SAND AND GRAVEL COMPANY IN THE

Plaintiff CIRCUIT COURT

FOR

VS.

|{MARVIN MANDEL, Governor of
{Maryland, et al

L]

ANNE ARUNDEL COUNTY

i Defendants Equity No. 20430

» - - - » - - - - - -
- - - - - - - - - - -

BRIEF OF PLAINTIFF,
POTOMAC SAND AND GRAVEL COMPANY

Statement of Facts

Plaintiff is a District of Columbia corporation. It is

engaged in the business of dredging sand and gravel in Maryland

{ and Virginia. The product is mined from deposits found in land

|
|

owned by Plaintiff or from the beds of tidal waters adjoining

that land. Plaintiff is the record owner of three parcels of

‘land in Maryland:

1. The Mattowoman Tract of in excess of 1100 acres

2

ﬂ on the Mattowoman Creek, Charles County, Maryland.
:

2. The Greenway Tract consisting of a strip of land

ninety feet wide and a second strip five feet wide border-

ing on the Potomac River and located in Charles County.

3. Craney Island consisting of approximately 20

acres* which, the evidence showed, is, for at least part

of the year, almost entirely covered by the waters of the
Potomac River.

? These three properties were purchased in 1960 along with

all of the operational egquipment of the Smoot Sand and Gravel

iCompany (hereinafter referred to as Smoot). Smoot had operated

[
I
b

% continously in Maryland since about 1905. 1In 1964, Plaintiff

? * While the deed conveying title indicates the island is
l:  about 20 acres in size, actually, no more than about 1 acre
Il of land usually is above water.
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purchased 84 additional acres ajoining the Mattowoman Tract.

.t

Plaintiff was created solely as a successor in interest to :

Smoot to conduct dredging for sand and gravel on its property and |
i :

ﬁin the bed of the Mattowoman Creek and the Potomac River. Although5
1
i!

fkther forms of dredging are carried on in Maryland and navigational

qﬁredging has been conducted for over 100 years, Plaintiff is the

;only company in Charles County presently commercially mining

ﬁsand and gravel by dredging. Dredging has previously been done

in the Potomac River closer to Washington, D. C. and in Mattowoman

5breek. While the Potomac River is for the most part open water

S
I

iwith shallows near such points as Craney Island, Mattowoman Creek j
i ;

;ﬁs bordered by dense foliage and a broad wet shoreline. Dredging
i | : | '

ihas been conducted by Plaintiff on the Greenway Tract and in areas
:

t
iof the Potomac River contiguous to it.

; Plaintiff currently operates under a permit granted by the

United States Army Corps of Engineers. Approval for this permit

is required from the Department of the Interior which submits the

permit to the Federal Water Quality Administration, the Fish and

?hild Life Service, the National Park Service, and the Bureau of

H

EN)
H
fbutdoor Recreation for approval. Comment from the general public

iis also reguired. The application for a Corps permit is also sub-

ghitted for approval to the Maryland Board of Public Works, the

Maryland Department of Natural Resources, the Maryland Department [

;of Water Resources, the Maryland Department of Game and Inland

[
Fish, the Maryland bepartment of Public Health and the Maryland E

:Department of Forests and Parks. A separate permit for dredging

hay be issued by the Maryland Department of Water Resources after

E%nd Inland Fiéh, the Maryland Department of Public Health, the
|

]
; !
jcritical comment is reguested from the Maryland Department of Game ﬂ
]
|
ffMaryland bepartment of Forests and Parks, the local county
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' commissioners and the general public.,

Finally Chapter 241, Laws of Maryland, 1970 (Art. 66C,

iSecs, 718-731, Annotated Code of Maryland, 1970 Replacement

|
Volume) titled "Natural Resources" subtitled "Wetlands" (here-

linafter called the Wetlands Act) was passed. This Act distin-

%guishes between State Wetlands, lands under navigable waters
;below mean high tide affected by the regular rise and fall of the
;tide, and private Wetlands, lands not considered State Wetlands
ébordering an 6r lying beneath tidal waters which are subject to

Hregular or periodic tidal action and support acguatic growth.
|

With certain exceptions, it is unlawful under the Wetlands Act to

Eédredge and £ill on State Wetlands except under a license igsued

1
i

f:by the Board of Public Works. Consultation on any license

i
§

iapplication is had with interested federal, state and local
agencies and the Secretary of Natural Resources prepares a report

]
i
:
i
:

indicating whether or under what terms the license should be i

granted. After a local hearing, the Board of Public Works decides|

3

éon the basis of the ecological, economic, developmental, recrea-

ftional and aesthetic factors presented if the license should

) issue and on what terms.

: Private Wetlands will be subject to regulation after all f

|
Egsuch lands in Maryland are inventoried. These regulations
i

Ewill be established after a hearing is held and any person who

g R
! believes that these rules improperly restrict the use of his i

?gproperty may seek relief through the Courts. The inventory of

Private Wetlands is not yet complete. Plaintiff intends to
i

participate in regulatory hearings concerning any of its property ;

included in the inventory.

|
|
!
'_!
t
§ Plaintiff filed application for a permit under the Wetlands

Act and hearings into the application were held in December, 1970
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iand April, 1971. During the interim between the two hearings, the
Maryland General Assembly passed Chapter 792 of the Laws of
Maryland, 1971 (Art. 9, Code of Public and Local Laws of
.Maryland) 1969 Ed., Sec. 337A titled "Charles County" subtitle
"Regulation of Dredging Operations" (hereinafter called Chapter

792) providing:

"{a) It shall be unlawful to dredge for sand,
gravel or other aggregates or minerals in any of the
tidal waters or marshlands of Charles County, providing
that this section shall not conflict with any necessary
channel dredging operation for purposes of navigation.

"{b) Any peréon violating the provisions of this
section shall, upon ceonviction thereof, be punished by
a fine of not less than Five Hundred ($500.00) Dollars
nor more than Twenty Five Hundred ($2,500.00) Dollars
providing further that each day such offense continﬁes
shall be a separate vioclation of this Section and subject
to the penalties thexreof."

This statute became effective July 1, 1971, However, its

;enforcement was restrained pending disposition of this action.

ARGUMENT
I
CHAPTER 792 VIOLATES THE FOURTEENTH AMENDMENT
OF THE CONSTITUTION OF THE UNITED STATES AND
ARTICLE 23 OF THE DECLARATION OF RIGHTS OF THE
CONSTITUTION OF MARYLAND IN THAT IT CONSTITUTES
A TARING OF PLAINTIFF'S PROPERTY WITHOUT DUE

PROCESS OF LAW.

Due process, otherwise known as the "law of the land"
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j{Articles 19 and 23, Declaration of Rights of Maryland), is the

lcorner stone protection for the freedoms which citizens of this

icountry enjoy. It covers the sub-categories of procedural and
i

ésubstantive due process and statutory vagueness and is clogely

i

ﬁrelated to the guarantee of equal protection of law also found

E
|in the Fourteenth Amendment. No comprehensive definition of due

lprocess has ever been formulated. Historical discussion in

I
i

ﬁmurrayfs Lessee vs. Hoboken Land Company, 59 U.S. 272 {1855).

See also the discussion by Justice Bradley in Davidson vs. New
. Orleans, 96 U.S. 97 (1877).

The mozt common definition of due process is stated in

Nebbia vs. State of New York, 291 U.S. 502, 525, 54 S.Ct. 505

; (19233):

"The Fifth Amendment in the field of federal
activity and the Fourteenth, as respects state action,
do not prohibit governmental regulation for the public
welfare. They merely condition the exertion of the
admitted power, by securing that the end shall be
i accomplished by methods consistent with due process.

' And the guarantee of due process, as has often been
held, demands only that the law shall not be unreason-
able, arkitrary or capricious, and the means selected
shall have a real and substantial relation to the

object sought to be attained. It results that a regula-
tion valid for one sort of business, or in given cir-
cumstances, may be invalid for another sort, or for the
same business under other circumstances, because the
reasonableness of each regulation depends on relevant
facts."

Thus, precedents are of limited value to a decision of

tthis type, for the decision depends on facts and circumstances
Awhich will almost certainly vary from case to case. The hundreds
fof cases cited in the Nebbia opinion and the hundreds since
i‘which have considered the conflict between a state's police power
jin the form of a legislative enactment versus the right to engage
éin free enterprise are of little aid in determining the constitu-
jtionality of this Act.

j
j Defendants c¢ontend Chapter 792 is a reasonable exercise
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Eof police power in furtherance of the public welfare to szave
h
ecologically valuable lands from destruction. Reorganizing this

assertion intco a constitutional defense, Defendants have asserted

that Chapter 792 has, as its purpose, the protection of the

%environment; that the protection of the environment is a legiti-

i

iof the legislative power in furtherance of this valid purpose.

which affect the environment may not be regulated. Plaintiff
' and its predecessor have both complied with the many regulations
and statutes passed to regulate such matters, particularly as

they relate to dredging in the State of Maryland over the years.

Permit applications under the Wetlands Act and from the Army

' Corps of Engineers are still pending.
i

However, Plaintiff dcoes not admit that Chapter 792 was
- enacted to further environmental protection. This Court is

charged to construe Chapter 782 in a manner which will support

i constitutionality provided that such a construction is reasonable
i

gU.S. ve. Standard Brewery, 251 U.S5. 210 (1920) and Baltimore

|

ﬁ County vs. Migsouri Realty Company, 219 Md. 155 (1959).

? An environmental purpose for Chapter 792 has been advanced. The

E Court could accept that construction to support constitutionality

j if the Chapter 792 were presented without relation to other facto

1

# These factors, which rebut the presumption of an environmental
ﬁ purpose and make such a purpose unreasonable, must and should
1 : .

i be considered.

b
ﬂ It is a cardinal rule that any consideration of the
I _

¥ meaning or purpose of a legiglative enactment start with the

il
1
J words of the statute itself., Soon Hing vs. Crowley, 113 U.S.

|
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Plaintiff does not contend that ecological and environmental}

!

imatters are not proper subjects for regulation and that businessesi

|
i
H
1
i

-
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:703, 710-711, 5 S. Ct. 730, 734 (1885) and Hunt vs. Montgomery

County, 248 Md. 403 (1967). Chapter 792 makes no mention of an
environmental purpose. It is a criminal statute prohibiting
dredging for sand and gravel in Charles County. No ecclogical
purpose is stated or implied. Defendants assert that an environ-
zmental purpose is obvious from the fact that the House Bill 1192
éwhich became Chapter 792 was referred to the House of Delegates
fCOmmittee on Environmental Matters. This arugment was rebutted by
 pr0of that many non-ecological matters are referred to that same
;committee. (See Plaintiff's Exhibits 3 a-e)

Though the language of Chapter 792 and its committee refer-
?encé do not support a presumption of an environmental purpose,

-neither do they make the presumption wholly unreasonable, But other

factors conclusively rebut the presumption.
The Wetlands Act constitutes a total legislative scheme for

the regulation of not only dredging for sand and gravel in Charles

?County, but dredging and filling in any form in State or Private E
Wetlands. Chapter 792 amends the Wetlands Act in that the latter !
?is no longer applicable to dreding for sand and gravel or other {

aggregate in Charles County. Such an implied amendment of a

!prior law is to be avoided. Saunders vs. State, 8 Md. App. 143

(1969). Thus acceptance of Defendant's construction of Chapter 792
creating a conflict between it and the Wetlands Act is unreasonable.

The legislators from Charles County who filed affidavits with

i

the pre-trial brief of Amici Curiae are not gualified to act as

interpretative spokesmen for the entire General Assembly of the

State of Maryland. (Baltimore Retail Liguor Package Stores vs,

;Kernwood, 171 Md, 426 (1936) and Wiseman vs. Madison Cadillac
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construction is solely a function of the judiciary. Legum vs,
Carlin, 168 Md. 191, 197 (1935). The Legislature considered and
;rejected a companion measure to tax, rather than to outlaw,

?Plaintiff's operations. The failure of H. B. 1271, also intro~

I
ﬁduced by the Charles County Delegation, as a companion of Chapter

792 indicates an intent on the part of the Charles County

L
1

|Delegation to pass an act which would have necessitated Plaintiff's
ﬁremaining in business and which had no relation to environment.

“That bill was also referred to and considered by the Committee on

Environmental Matters.
These facts reject any contention that protection of the

'environment was the Act's purpose and this Court should not pre-

sume that it was.

First delineated in the case of Pocomoke City vs. 0il

?Companz, le2 Md. 368 (1932) and approved in later cases (See

‘La Rogue vs. County Commissioners, 233 Md. 329, 337 (1963), the
ifollowing principles here apply:
"{l) That restrictions imposed by the State or some
Agency of the State upon the use of private property
cannot be justified under the police power unless they

are reasonably necessary for the adeguate protection of the

: public welfare, safety, health, comfort, or morals;
{2) That whether such restrictions are reasonable
in fact is a judicial gquestion:;

{3) That when imposed by competent legislative

5 authority, the burden of proof in any such ingquiry is

upon him who challeges their validity (citations omitted); é

and : .
!
{4) When they are reasonably necessary for the ;

adequate protection of the public welfare, safety, health, |
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j morals, or comfort, such restrictions will be regarded as

as valid exercise of the police power until they contra-

vene some express constitutional prohibition.” (Emphasis

; supprlied}
% The lack of substance to an assertion that Chapter 792

is an environmental measure destroys the argument that it is a

reasonable exercise of peolice power. But even accepting that

éassertion does not save the bill, For Chapter 792 is not

”"reasonably necessary for the protection of the public welfare",
1
land furthermore, it contravenes express constitutional pro-

Fections to which Plaintiff is entitled.
!
;
]

It is obvious that a legislative enactment which impinges

gbn the right of an individual to conduct a legitimate business

§ ! [} u 3
ienterprise must be in some manner advance the welfare of society

as a whole. Under a prior, but now abandoned doctrine, the
i
éiourt, having found a connection between a statutory prohibition

nd the public welfare, weighed the relative merits of each

tonsideration. If the limited evil of the statute outweighed
i

o

rhe general good of the public welfare, the statute was declared

‘ihvalid. {Ferguson vs. Skrupa, 372 U.S. 726, 83 S. Ct. 1028

41962)) But due process still reguires a reasonable connection

%etween a statutory restriction and the public welfare. Here is

there is no such connection. Chapter 792 totally outlaws Plain-

tiff's business without in any way protecting society or the

%ublic welfare.

! ~ Grossman vs. Baumgarten, 242 N.Y.S. 2d 910 (1963) involved

i

challenge of a regulation prohibiting tatooing. There, the

ourt said at p. 916:

E

"Under special and limited circumstances, the
police power is broad enocugh to encompass the prohibition
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of an art, business or calling. But it cannot be
~gainsaid that in a society like ours where individ-
ual enterprise is the essence of constitutionally
protected liberty, we must look with special care
at the enactment, whether legiglative or admini~
strative, which prohibits the exercise in an other-
wise lawful calling. Certainly, prohibition of

an activity should not be upheld where a regulation
of it would serve the same public good."

Though the case was reverged on its facts, Grossman vs. Baum-—

5jgartner, 271 N.¥Y.S. 24 195 (1966), this reasoning has been

:;reiterated. Garden Spot Market vs. Byrne, 378 P. 2d 220 .(Mont.

!1963). "In the case of A & H Transport Inc. vs. Mayor, etc.

|
iof Baltimore, 249 Md. 518 (1968) it was stated that the Court
imust consider:

Fg {1} What is the scope and extent of the situation

that the legislature is trying to alter?

!
;

(2} What rights are harmed by the act?

{3} Are there other effective but less restrictive

] remedies available?

Here there is not just the potential for achieving the same

{protection through regulation. The State has enacted regqulations

which fully protect the public and completely avoid any possible

idetrimental aeffect which dredging could have on its welfare. The

1

i 1
| Wetlands Act together with the other Federal and State regulationsi
i

I

imposed upon Plaintiff, protect the public form the adverse affectg

Il of the dredging in every way imaginable. Section 221 of the

Wetlands Act. {(Art. 66 ¢, Sec. 721, Annotated Code of Maryland)

idirects the Board of Public Works to consider "the varying
;ecological, economic, developmental, recreational, and aesthetic %

values" prior to issuing any permit.

Nor can it be contended that Chapter 792 protects the public|
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|
i
{by adding an absolute prohibition to prior regulatory measures. i

iFor.the Wetlands Act as well as the other permit proceedings may,

Eafter grating Plaintiff procedural due process and a hearing,

3
i

still deny Plaintiff's application. No justification for the

3

Iprohibition of dredging exists which has not been satisfied by a
i

{host of regulatory measures which completely and fully protect

%the public welfare.

i
ﬁ Beoaxrd of Public Works vs. Larmar Corporation, 262 Md., 24

f(1971), clearly holds that no one has rights which are not subject

to absclute revocation by the State under the Wetlands Acts since

idredging operations are carried out in State owned navigable
;

waters or in waters over which the State has complete control. '

EEven beyond the denial of due process that Chapter 792 thus visits |

L

iupon Plaintiff, there are two other rights Plaintiff possesses

which alsc must be protected. First, the right to engage in a

ﬁlawful business is entitled to protection apart from the protection

afforded by reason of mere ownership of any real or personal pro-

]perty. Dasch vs. Jackson, 170 Md. 251 (1936) and Schineider #s. Due

8

I,

170 Md. 326 (1936). ©Second, Plaintiff owns in fee many acres of g
- ’ j
non-tidal land and marsh which are not subject to any absolute stat

authority. Even when this land is surveyed under the Wetlands Act |

(Arxt. 66C, Sec., 724) it will only be subject to reasonable re-

striction under the police power. (Art. 66C, Sec. 725). Beyond

the unconstitutionality of Chapter 792 in the sense that it takes

H
i

i

Plaintiff's private property for a public use, its reasconableness |
j
las a burden on that property in the name of the state's police

power is a relevant issue which must be decided. Just as the

state's permit requirements, particularly the Wetlands Act, negate!

lany argument that Chapter 792 furthers or protects the public

17

iwelfare, so the regulation of Private Wetlands (Art. 66C, Sec.

%722 et seq.) is a total exercise of the police power over Private

4 125 |
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in terms of protection to the public. The sum total of the expert
testimony offered on the environmental and ecological effects of

dredging prove that they are considerations which were correctly
K

Hdelegated by the Legislature to an administrative body able to

consider and balance the various equities involved. Plaintiff

j;has consistently submitted to those administrative proceedings.

H

;There are here no unusual factors which cannot be handled under

83 5. Ct. 1028 (1962), prohibits fact finding either for or

Eagainst constitutionality. This court is faced only with a
g,cle1:<='=rrrtinatj.cm of whether Chapter 792 renders to the people of
§Maryland a benefit to justify closing Plaintiff's business and

;putting its 106 employees out of work. No justification, however

| tenuous, has been advanced, and Chapter 792 must be striken.

II

! CHAPTER 792 CONSTITUTES THE TAKING OF PRIVATE

PROPERTY FQOR PUBLIC USE WITHOUT COMPENSATION.
The Constitutional protection that life, liberty and pro-
perty mat not be abridged without due process of law which has

just been discussed, and the Constitutional prohibition against

taking private property for public use without compensation are

closely aligned, but they are actually and should be considered

that has been unconstitutionally outlawed by Chapter 792, but it
i algo owns many acres of property in Charles County, and imple-
mentation of that Act constitutes a taking of its property for
public use without compensation.

Zoning ordinances involve the most common restrictions on

. real property to be litigated. The case of Stevens vs. City of

|
|
yWetlands making Chapter 782 completely unreasonable and unnecessary,

{|the current regulatory system. Ferguson vs. Skrupa, 372 U.S. 726,

separate rights. Plaintiff not only conducts a legitimate business

§

»

g 12{
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M
s

HSalisburx, 240 Md. 556 (1964) offers a complete discussion of !

‘'one such regulation. It must be determined whether the enactment

|[is a police power regulation or a taking under the eminent domain
!
power requiring compensation. The latter is a severe interference

"tantamount to deprivations of use or enjoyment of property"

1240 Md, at 567. The facts of this case prove that this Act

"takes" Plaintiff's property. %

2 substantial part of Plaintiff's property is marshland with-
in the meaning of Chapter 792. Dredging for sand and gravel is
‘ttotally prohibited on that property. As the evidence revealed,

i

dredging can be carried out on these d¥y or nearly dry areas above |

mean high tide and not subject tc the State's absolute authority é
li:

over tidal waters. David Parker, an engineer employed by Plaintiff,

[

testified that there is no feasible way to mine gand and gravel in

these areas other than by a water based operation. This lack of

étransportation to the properties, so clearly demonstrated in De-

ﬁfendant's photographs, proves that the property has no commercial
kalue other than as a dredging site.

If Defendant's contention that the gtatute is an environ-

h

mental law is accepted, it cannot be doubted that forcing Plaintiff

to leave its land in a natural state serves a public purpose. In

{haine vs, Johnsen, 1 E. R, 1353, 1356, (1970} the Supreme Judicial |

Court of Maine held that the denial of a permit under the Maine

Wetlands Act to dredge and fill Defendant's land was an uncon-

o
’Ftitutional taking in these words: i
i

"As distinguished from conventional zoning for town
protection, the area of Wetlands representing a "Valuable
natural rescource of the State" of which appellants'

; holdings are but a minute part, is of state-wide concerxn.
i The benefits from its preservation extend beyond town

i limits and are state-wide. The cogst of its preservation
should be publicly borne.,Td leave appellants with com-
mercially valueless land in upholding the restriction J
! presently imposed, is to charge them with more than ;
their just share of the cost of this state-wide consexr-
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| vation program, granting fully its commendable purpose.
i In the phrasing of Robb, supra, (State vs. Robb, 100

% Me. 180) their compensation by sharing in the benefits
|

S

which this restriction is intended to secure is so dis-
portionate to their deprivation of reasonable use that
such exercise of the State's power is unreascnable.™

Although Chapter 792 places but a single restriction on

‘commercial use of the property and leaves it in its natural state

i
i
i
|

1
ﬁfor the benefit of the general public. Such a legislative con-
i
i

lversion of Plaintiff's property to a public purpose plainly

%requires compensation. Chapter 792 contains no provision for

i

ik
2

1determining or awarding such compensation and is therefore uncon-

E
i

istitutional.

]
i
i

IIT

H

i CHAPTER 792 CREATES AN UNNECESSARY DISCRIM“

;
?
ol
!
i
!
1

|

ATORY CLASSIFICATION AND IS A DENIAL OF EQUAL

i PROTECTION OF THE LAW.
i

i The egual protection provisions of the Constitution pro-
1

i

1hibit the State in the guise of regulating a particular subject
|

'from regulating only a portion of a homogencus class. McGowan

i
t
3

ivs. Maryland, 336 U.S. 420, 81 S. Ct. 1101 (1961) and Salsburg
|§s

vs. Maryland, 346 U.S. 545, 74 8. Ct. 280 {1953). Establishment

i
i0f classes for legislative purposes is within the General

Assembly's police power and will only be denied when the exercise
of the power works an invidious discrimination. Reasonableness of
ilthe classification depends on the character or nature of the con-

ditions to be overcome by the regulation. Miedzinski vs. Landman,

1218 MAd. 3 (1958). However, where the discrimination is unusual,
lithe court should carefully consider the legality of the statute.

Morey vs. Doub, 354 U.S. 457, 77 5. Ct. 1344 (1957).

Plaintiff has demonstrated the singular discrimination the

? 128

EPlaintiff's property, this restriction takes away the only feasibilg

i
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Act perpetrates. It prohibits dredging for sand, gravel or other
aggregates or minerals in the tidal waters or marshlands of
ECharles County. Plaintiff is the only diedger of sand and gravel
iin Charles County, though there is another dredger of clam shells
éin the Potomac and navigaticonal dredging has gone on for years.

One of the State's witnesseg testified that he "stood on the

decks" of two other commercial sand dredges in other parts of the

State. Moreover, sand and gravel are mined in dozens of dry land

'pits throughout the State. This is an unusual discrimination and

?justified cloge scrutiny. The McGowan decision sets down the

'burden which Plaintiff must here meet. But any presumption of
éreaaonableness of classification is rebutted in thiscase, because

the classification imposed presents_ho reasonable relation to a

furtherance of public welfare. The class established by Chapter

1792 is dredgers of sand and gravel in Charles County, Maryland.

:/The State's objective in establishing this classification is

ﬂsupposedly a desire to protect the coastal waters of Charles

;County from dredging, an objective clearly attained and achieved
ﬁby existing legislation., Taking the previously stated rules, it
ﬁmust be determined if this is a reasonable classification under

these circumstances.

Section 721 of the Wetlands Act covers all dredging and

filling in state wetlands. Section 722 governs all "dredging,
Efilling, removal or otherwise altering or polluting private
éwetlands.“ Therefore, the Wetlands Act creates a much broader

classification within which dredging for sand and gravel in

ECharles County and elsewhere in Maryland falls. The classification

L

in Chapter 792 is in reality a subclassification from the prior

L
t
|
Wetlands Act and attaches an unreasconable prohibition within |

that limited classification. Yet the Wetlands Act is .a total

exercise of the police power not onl¥ as to dredging but also as
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i
|
.:]

!to all acts related to Wetlands and extends the power to totally

|
i
hprohibit dredging or any other act which adversely affects those

EWetlands. For that reason, the limited classification in Chapter

792 cannot serve to further the Legislature’s supposed objective

ilof protecting wetlands. The broad impact of the Wetlands Act and
5 =
i

ﬂits total control over dredging or any other conduct detrimental

Eto Wetlands throughout the state leaves the classification of

éChapter 792 as an impermissibly narrow attack directed solely
éagainst Plaintiff which achieves no more than the Wetlands Act E
aand attempts that achievement in a fashion that denies Plaintiff
-procgdural due process of law.

Due process and equal protection guarantees under the ;

| &

Constitution are closely aligned. Since Chapter 792 fails to

?further public welfare beyond what has been achieved in the Wetland

{ . t
iAct, its unigue classification which coverg Plaintiff, and only !
5
]

:Plaintiff, advances no reasonable or necessary legislative ob-

i
qf i

Hjective. It does not classify in furtherance of any proper
1legislative purpose, and the classification so attempted is

arbitrary and in violation of the equal protection provisions of

Vi i

ithe Constitution. :

Iv

CHAPTER 792 IS A SPECIAL LAW ON A SUBJECT FOR
WHICH GENERAL LEGISLATION HAS BEEN ENACTED AND

L THEREFORE VIOLATES ARTICLE II1I, SECTION 33 OF

THE CONSTITUTION OF MARYLAND.

The discriminatory nature of the Act is clearly seen when

measured against the prohibition in Article III, Section 33 of

‘'the Constitution of Maryland:

"And the General Assembly shall pass no special
law, for any case, for which provision has been made
by an existing General Law."

e i P L AR R SR M RIS e I, Wl ieee e Tt T 4" 41T ity | st e
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wever, this designation will not save it, if, it is actually a

i
H

i Chaptexr 792 has been drafted as a public local law. How-

|special law. Such a law grants special benefits or imposes

?special impediments in certain individual situations. Whether
E

ﬁany anactment which is designated a public local law is really

la special law must be ascertained from the practical reason for

%the legislation. Baltimore City vsa. Allegheny County, 99 Md.

:1 {1901) and Beauchamp vs. Somerset County, 256 Md. 541, 549

(1969). A narrowly drawn special statute may be permissible if

it promotes some general interest for which the general law is

inadequate. Middleman vas. Maryland - National Park & Planning

Commission, 232 Md. 285 (1963).

? While the Bgual Protection Clause prohibits unfair class-

;ification, Article ITI, Section 33 prohibits a limited sub-

§
¢
liclassification being selected from an established class. A
i

lrecent case applying this protection is Beauchamp vs. Somersget

|
|
hany American Legion Post from assessment by the Somerset County

|
Tl

il

lin the County. The Court held that the exemptibn "provided for

)
| e
ijan individual case” and was void:

i

It is thus seen that the practical effect
3 and the effect intended by the sponsors of the
; Act was to exempt American Legion Post No. 94
5 from any assessment or charge by the Sanitary
i Commission. The Act thus, in effect, applies to
: one taxpayer only and to the land of that cne
taxpayer. In our opinion, it is a 'special' .
act which is unconstitutional under the provisions
of Article III, Section 33 of the Maryland Constitution.”
256 Md. at 549.

In this case, the practical effect of Chapter 792 is an

i
i

i
1
i
;
j
E
!
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fCountz, 256 Md. 541 (1970). There a public general law exempted
iSanitary District. The Court found that the Sanitary Commission
|

had created only one sub-district in Somerset County which served

Eonly one American Legion Post, though there were two other posts

ieven more flagrant viclation of Article IIT, Section 33. Plaintiff
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is the only dredger of sand and gravel in the tidal waters and
fmarshes of Charles County and one of three in the entire state.
‘The Wetlands Act is a general law covering dredging operations
jand investing the Board of Public Works with the Legislature's
;total police power., The special nature of Chapter 792 becomes

ﬂmore obvious when compared with the Wetlands Act which applies

to all dredging and filling for any substance in tidal waters.

Chapter 792 arbitrarily isolates dredging for "sand, gravel and

to Charles County, thereby rendering Plaintiff its only target.

Clearer proof of the Act's special intent and special application

Ecould not be found, and to the extent that its special status

fviolates this provision of the Maryland Constitution, it should
i

ébe declared invalid.

g v

;Ii THE ACT SUBJECTS PLAINTIFF TO CRIMINAL PRO-
SECUTION UNDER A PENAL STATUTE, THE TERMS OF
j WHICH ARE TOO VAGUE AND INDEFINITE.

In State vs. Cherry, 224 MA. 144 (1960) the Maryland Court

.of Appeals laid down the criteria for determining whether a

i
1

Epenal statute is unconstitutionally vague. The Court held that

ty

‘the terms in a statute are not vague if they meet one of the

g
%following standards:

1. The words used have a technical or other special
meaning.
f 2. The words used have a well settled common law
meaning.

3. For reasons found to result either from the

text of the statute involved or the subject with

which it deals, a standard of some sort is afforded.
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other aggregates or minerals," and restricts its application solelj
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These ¢riteria are taken from the opinion by Mr. Justice

i Sutherland in Connally vs. General Construction Company, 269 U.S.
1385, 391 46 S. Ct. 126 {(1926).
Plaintiff concedes that the words "tidal waters" have a |

well defined meaning in Maryland. However, the use of the word
| .

I"marghlands" without a sufficient definition of that term in

Chapter 792 does not afford Plaintiff notice of the extent of

dredging which it may undertake on its property without violating

ithe_law.
{ .
| The term "marshlands™ has no technical or other special

meaning. Nor is there any well settled common law meaning of

are only ten or fifteen years old and there is no established

!
the term. As the evidence in this case showed, dredging regulatioqs
|
history of a regulation of Wetlands within which the term “marsh- 2

; ?
%lands“ has gained a commonly understood meaning. The text of E
i _L

?hapter 792 gives no definition of "marshlands", and in fact no

istatute has been found in which the term is used except Chapter

“792. There is no definition in the Wetlands Act or in any of the

fbther regulatory measures to which Plaintiff is subject.
i

This lack of a definition of marshlands becomes more acute

i
!
i.
3

:when considered in the context of Plaintiff's contemplated

operations and the extent of its land ownership. Plaintiff owns

many acres of land, all of which borders navigable rivers. To
|
(%he extent that a condition of wet or periodically wet grounds has

it i

ibeen created by these water courses, the Plaintiff owns land which?

could be called a marsh. Yet the evidence showed that, particularly

iin Mattowoman Tract, the wetness of the ground varies with the

seasons of the year and would certainly vary from year to year de-

@ending on the average water table of the area. Accordingly, Plain
ﬁiff could legally undertake a dredging operation at one time when
| ;
i

I £
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the land was dry and not marshy. Yet a changé of season, a flood,

a rise in the water table or any one of a number of natural

phenomenom could cause the stream to rise inundating the mining

area and apparently placing Plaintiff in violation of the Act.
jjConsequently, Plaintiff's ability to know when it is in violation

is left to happenstance and the whim of nature. This variable ;

standard denies Plaintiff the constitutional right to undertake

i
E
1

jand complete a course of conduct because conditions beyond its

lcontrol may bring it into conflict with the terms of a penal

istatute. A constitutional act must convey "sufficiently definite

i &

%Warning as to the proscribed conduct when measured by common ;

Tt e B AT TS b1, Ve £, = <ot e

éunderstanding and practices." Levin vs. State, 1 Md. App. 138,

ﬁ147 (1967). The extent of a marshland varies, and the use of the

i .. . _
sterm as a standard for criminal conduct is worse than a vague stand-
jard, it is no standard at all. For this reason Chapter 792 is

%unconstitutional.
i

£

g CONCLUSION

LE

E The enactment of Chapter 792 as a total prohibition of sand
kand gravel dredging in Charles County is a restriction on free

genterprise causing a loss of jobs and tax revenues. It shuts off
Ea source of raw materials for construction companies in the.

growing Maryland - Washington, D.C. area which has existed for

over sixty years. It is aimed solely and completely at Plaintiff

and is totally inoperative against any other entity. In Imposing

this restriction and adversely affecting Plaintiff, Chapter 792

adds nothing to the public welfare. It achieves no protection

which has not already been achieved. It thus vioclates the due

process and equal protection clauses of the United States and

gMaryland Constitution as well as the other constitutional pro-

vigions alluded to herein.
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For these reasons Chapter 792 should be declared invalid.

Respectfully submitted,

SHERBOW, SHEA & DOYLE

JOoRN B. J ske

Oter A &wa&@\

Victor H. Laws
Attorneys for Plaintiff

I HEREBY CERTIFY that a copy of the within brief was mailed

to Henry R. Loxd, Esquire, and Warren K. Rich, Esquire, attorneys

for Defendants and to attorneys for Amici Curiae this day

of November, 1971.

SHERBOW, SHEA & DOYLE

S

orneys {9: Plaintiff
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I POTOMAC SAND AND GRAVEIL COMPANY,
Plaintiff
VS¢

MARVIN MANDEL,
Governor of the State of Maryland

and

JOHN C. HANCOCK, State's
Attorney for Charles County

and

FRANCIS C. GARNER, sSheriff
for Charles County

and

QO01,. THOMAS C. SMITH, Superintendent

Maryland sState Police

Defendants

- - . - - = - =
- - Ry

- AMENDED BILL FOR DECLARATORY JUDGMENT

CIRCUIT COURT

ANNE ARUNDEL COUNTY

Equity No. 20340

(13

a4

(13

AND INJUNCTIVE RELIEF

Potomac Sand and Gravel Company, a District of Columbia
Corporation, by Sherbow, Shea & Doyle, its attorneys, sues Marvin
Mandel, Governor of the State of Maryland, John C, Hancock,
State's Attorney for Charles County, Francis C. Garner, Shexiff
for Charles County and Thomas S. Smith, Superintendent of the
Maryland State Police, Defendants.

1. This Bill is brought for a Declaratory Judgment pursuanté

to Article 31A of the Annotated Code of Maryland (1957.Ed.,

1971 Replacement Vol.)
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| 2. -Plaintiff is engaged in the business of dredg%ng.sand
and grével from ﬁwo locations, one in Maryland and one in Virginia
The materiai.thus dredged is delivered.tb certain of flaintiff's
-:customers and is alsq'taken to ?laintiff's principal place qfi
business.located.in the District of C;lumbié where i# is sp;d fo
various éontfactbrs and other persons engaged in tthEuilding and o
conséruction business;. At the three locations from which
Plaintiff pre59$tly conducts its business, it‘empioys.approxi—
mately 10¢é pérsons.

3. In Maryland, Plaintiff is owner of record and has
title to three.separaté parcels of real property, each of which
was purchased-on December 30, 1960, as folldws:

a. ' Four éontiguouéntracts_of-iand, hereinafter
'Ireferred'to.as the Mattawoman Tract; consisting of
approximatelf 1300 acres conveyed by deed to Plaintiff
by the Grantor, The Smoot Sand &'Gra§el Corporation,
in fee simple and recorded in the land recordé of
Charles-County in Liber 152 at Page 37, et seq.

b. Two contiguous tracts of iand, hereinafter
referred to as the Greenway Tfaqt, consisting of a
strip of lanc ninety feet wide %nd a second strip.
five feet wide conveyed by deed.to Plaintiff by
Granf;r, The Smoot Sand & Gravel Corporation, - in
fee simple and recorded in the lahd recofds of Charles
‘County in Liber 152 at Page 37, et seq; The deed
conveyihg the Mattawomén“Tract and theléfeenwéy.Tragt-”
is attached hereto,»made é par;_hergp£7and_marked

"EXHIBIT A".

LI . . . *
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c. bne tract of 1and,.herginafter feféired
to as Craney Island, constituting an island in the.
Potomac River containing approximately 20 acres of
1and.¢onveyed.by deed to Plaintiff by the Grantors,

Lewis E. Smoot and Ann H. Smoog, his wife, inlfee

simple and recorded in the land reéords of Chérles

County in Liber 152 at Page 43, et seqg. A copy of

the deed conveying Craney Island is attached hefer

to, made a.part hereof and marked "EXHIBIT B".

4., On ﬁarch 6, 1964, Plaintiff acguired én additional
parcel of land éonSisting of approximately 84 acres which was
contiguous to.and'became a pért of the Mattawoman Tract by deed
" from the Granforé, Georgé P. Jenkins and Mary B. Jenkins, bis
wife, and Frank A. Susan and Clarece Susan, his wife, in fee
simple which was recorded in the laﬁd records of Charles Couﬁty_
| in Liber 167 at Page 733, et seqg. A copy of the deed conﬁeying
this tract is attéche& heretc, made a part hereof_and.marked'
"EXHIBIT ¢". . |
| 5. Each of these three prdperties is riparian land in
that each borders on a navigable body of water within the State
of Maxyland. The Mattawoman Trac:t borders on the Mattawoman

Creek, a navigable stream in Charles County, MarYland, The

Greenway Tract borders on and Craney_Island 1ies entirely within'

the Potomac River, a navigable river which passes through and
constitutes gne boundary of Charles County, Maryland.

6. All of the land owned by Plaintiff in Charles County,
MarYland, was purchased by Plaintiff solely for the purpose of
extracting deposits of sand and gravel as a source of supply for

~its customers. These deposits not only lie in the bed of the

107




L]

navigable stream which abuts the Mattawoman Tract and in the bed

of the navigable river which abuts the'Gféenwaj Tract and Craney

Isl;nd, but further deposits also lie in the marshlands and fasf
lanés which comprise the real property owned bylPlaintifﬁ in
Charlgs County.l | -

7;  Up to 1967, there were nd restrictions'on dfedging 
sand and gravel deposits in Maryland. The:énly requirement prior
to instituting a dredging opération existeﬁ in éonnection with
the Qohduct of.such an operation in a navigablé bedy of watef.
Where dredging Wés to take placehin a navigable stream or-riﬁer,
it was necessary to obtain a pefmit to do so froﬁ the United
States Army borpé of Enéineers,'whose only concern_wés to assure -
that the opetation did not adversely affgct navigation. Plaintiff
obtained such a permit.in connection Qith its dredging operatiop

on the Greenway Tract and it has, in fact, conducted its dredging

- activities under thc authority granted by this permit.

8. Subseqguent to 1967, until July 1, 1970, legislation

enacted in Maryland also required a permit from the Maryland

Department ¢f Water Rescurces to dredge in tidal waters of. the

State. The purpose of this permit was primarily designed to

insure compliance with the water guality standards regquired by

Maryland, although other interested departm;nts of the State of‘_
Maryland'consulted with the Department of Water Resourcés in -
connection with issuing such permits. Plaiﬁtiff-sought and ob-.
tained permité from the Maryland Departmént of Water,Resourdes

to dredge on the Mattawomén Tract, the Greenway Tract and Craney

Island. Dredging has actually been conducted on the Greenway

‘Tract under the authority granted by this permit.

’ ) 13
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9. While in the process of attempting £0'obtaig permits
from the United States Army Coxrps of Engineers-to dredge the
Mattawoman Traét and Craney Island, and before final disposition
of the applications, the Maryland General Assembly'enécted.and
Defendant, Mé;vin Mandel, signed into iaw{ Chapter 241, Laws of
Maryland, 1970 (Arxt, 66C, Secs. 718-731, AnnotaﬁedICode of Mary-
land (1970 Replacement Vol.)}, titled "Natural Resources”, sub=-
titled "Wetlands" (hereinafter called the-Wgtlands Acﬁ). This
Act, inter alié, Gistinguished between state Qetiapdé and private

wetlands and set out the procedures to be followed in connection

with obtaining permits for the institution of dredging operations|

in either type of wetland. Plalntlff promptly instituted pro-
ceedings to obtaln permits to dredge the state wetlands at the
Mattawoman Tract and Craney Island. Hearings have been held, but

no disposition has bheeh made of either application. At the

ipresent time, the Maryland Secretary of Natural Resources has not|

determined waethexr a permit will be necessary before Plaintiff-
will be allowed to dredge its privaté wetlands, but in the event
‘it is determined necessary to obtain a permlt Plalntlff avers it
intends to make application for such permits promptly.

10. While Plaintiff was awaiting disposgition 0£ its
-applications for dredging permits from the United States Army
Corps ©f Engineers and the State of Maryland, tﬁe Maryland General

Assewmbly enacted and Defendant, Marvin Mandel, signed into law

Chapters- 792, Laws of Maryland, 1971 (Art. 9, Code of Public Locél

Laws of Maryland (1569 E&.), Sec. 337A), tltlea "Charles County“
sub=-titled "Regulation of Dredglng Operations." That section
provides as follows:

“(a) It shall be anlawful to dredge for sand,
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ravel or other aggregates or minerals, in any of the
tidal waters or marshlands of Charles County, providing
that this section shall not conflict with any

necessary channel dredging operation for the

purpcses ©f navigation.

"(b} Any persons violating the provisions of
this section éhall, upon conviction thereof, be
punished by a fine of not less.than £five hundred

dollars ($500.00) nox more than twenty-five hundred

" dollars (52,500.00), providing further that each day

I sucii offense continﬁes siaall be a separate violation

‘; of this Section and subjecﬁlto penalties thereof.“

This criminal statute, unless enjoined, becomes-effective July 1,
1971.

11. Pléintiff is the only compuny which operatES'a sand

and graveli dredging operation in Charles Counﬁy, Maryland.' There
are companies doing business elsewhere in Maryland that dredge -
either sand, gravel oxr other aggregafe. In addition, there are
in Charles County and elsewhere in Maryland gompaniesthat éonduct
.businesses which excavate sand and gravel from.land pits. But
.8ince the prohibition'énd criminal sénction imposed by Chapter
792 are applicable solelf and locally to;dredging opérations in -
Charles Cournty, it will only affec£ P;aintiff;s operétion in
bharles County.
ﬁ | 12. In the event Chapter 792 takes effect and is enforce&,.l
the result will be to terxrminate éompletely Plaintiff's Maryland
operations and cause it subsﬁantial, permaqent and irreéarable
jharm and damage.. In its existing dredging operation at the .

Greenway Tr;cts,-aﬁd'in its contemplated dredging operation at

440




{ employ perscannel sufficient to operxate the dredging eguipment

. by enforcement of Chapter 792 will curtail that projected volume
the illegal termination of Plaintiff’s Maryland operation by en-.
Plaintiff's custoniers purchase sand and gravel from Plaintiff

cause those customers to seek new and permanent sources of supply

which would further add to the substantial and irrepérable harm: |

[y

the Mattawoman Tractﬂan& Craney Island, Plaintiff Qoes or will

necessary to remove the sand and gravel deposits,.irrespectiVe.of
where on its 1and those deposits are located; The material thus
obﬁained is then placed on barges and £owed either to various
customers éf Plaintiff or to its plant in the District of Columbid
Plaintiff is the largest source of sand and- gravel for building
and construction purposes in the District of Columbia.

13, _Plaintiff has an annual sales volume of pvgr,soo,qoo
tons, its projected volume for 1971 béing 842,000 tons. Déﬁial
to Plaintiff of the opportunity to dredge sand and gravel deposifs

contained in, on or around its real property in Charles County

by approximaﬁély 120,000 tons. ©Predicated upon a groés revenue

of $2,023,000 and a projected gross profit of $423,000 for 1971,

forcement of Chapter 792 would cut-Plaintiff's gross revenue by

$290,000 and its_gross profit by_$205;000. MoreQVer, because.

under reguirements contracts as needed, the inability of Plaintiff

to supply sufficient material from its Maryland deposits would

and damage Plaintiff will sustain if Chapter 792 is enforced.
14, Chapter 79%2, Laws of Maryland, 1971, and its enforce-
mentc éxe invalid, unlawful and illegal in that:
| a. The Act and its enforcement deprive Plaintiff
of its ﬁroperty without due-process of law in violation

of Section 1 Of the 14th Amendment to the Constitution
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of the Constitution of Maryland.

of the United States and in violation of Articie 23 of i

the Declaration of Rights of the Constitution of Marylahd.
b. The Act and its enforcemenﬁ sﬁbject Plaintiff

to criminal prosecuiion under-a penal étatute the terms

of which are so vague and indefin;te as to be uncertain

in whneilr ﬁeaning and therefore constitute a dénial of

due process of. law in violation of Seétion_l of the l4tﬁ-

Amen&ment to the Constitution of the United Stétes and

in violation of Article 23 of the Declaration of Rights

c. The Act does not apply to persons who dredge
sand,.gravel or other aggrecates or minerals elsewhere
ig the State of Maryland, nor does it apply to persons
who remove.éand, gravel or other aggregates or minerals
ffom «ar.d pits in Charles County aﬂd therefore the Act
and its enforcemenc deny .to Plaintiff the equal protection
of the iaws in vic.ation of Section 1 of the I4th Amend-
ment to the Constitution of the United States.

d. The Act and its enforcement subject Plaintiff
to criminil prosecution under a penal-étatute that dis-
crininates between persons and classes oflpersons.similarlﬁ
situated and therefore denies Plaintiff equal protection -
of thé'laws in violation of Section i of the 14th Amend—
ment to the Constitution of the Uhited States.

e. The Act and its enforcement -injure Plaintiff
and its property withoﬁt providing Plaintiff a remedy
at law in viclation of Arficle.lg of#tﬁe Declaration of

Rights of the Constitution of'Maryland.'

. . . '
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15,

16.

by reason of the acts and circumstances alleged above, will suffer

f. The Act and its enforcement constitute an
attempt by Charles County, Maryland, to take private
property of Plaintiff for public use without just com-
pensation in violation of Article III, Section 40 of
the Constitution of Maryland and without due process
of law in violation of Section 1 of the l4th Amendment
to the Constitution of the United States and in wviola-
tion of Article 23 of the Declaration of Rights of
the Constitution of Maryland.

g. The Act is a special law on a subject for
which provision has been made by an existing general
law, the Wetlands 2Act, in violation of Article IIiX
Section 33 of the Constitution of.Maryland.

The Act and its enforcement are fiarther invalid, un-

' lawful and illegal in that:

a. The Act does not prescribe fair, reasonable,
ascertainable and cbjective standards and criteria

for the determination of the conduct prohibited.

b. The Act does not provide for just compensation

for the denial to Plaintiff of the use and enjoyment of

its property.

Plaintiff is without legal remedy in the premises, and

| irreparable injury and damage and is threatened with additicnal

' and continuing irreparable injury and damage if the Act is per-

mitted to become effective on July 1, 1871, and is thereafter

enforced.

113

|
|
|

i

1
H
i
I




- 10 -
WHEREFORE, Plaintiff prays:
a. This Court issue a judgment declaring the pro-

vigions of Chapter 792; Laws of Maryland, 1971, are

invalid and unenforceable in that the Act and its provisions
violate the Constitution of the United States and the !
Constitution of the State of Maryland.

b. Pursuant to Rule BB70, et seg. of the Maryland
Rules of Procedure, an order be passed temporarily enjoin-
ing Defendants and each of them during the pendency of
this action, from taking any action or proceeding against
Plaintiff, its officers, agents, servants or employees,
for allegedly violating Chapter 792, Laws of Maryland, i
1971, or any provision thereof.

¢. Pursuant to Rule BB70, et. seq. of the Maryland

Rules of Procedure, Defendants and each of them be perma-
nently restrained and enjoined from taking any action or
proceeding against Plaintiff, its officers, agents,

servants, or employees, for allegedly violating Chapter 792,

Laws of Maryland, 1971, or any provision thereof.
d. It may have such other and further relief as
this Court may deem just and equitable. ’

SHERBOW, SHEA & DOYLE

P 1

Byqééiﬁgj\k&gigﬁég%gg;-

Theodore Sherbow

NN
Victor H. Laws N
Attorneys for Plaintiff |
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POTOMAC SAND AND GRAVEL

COMPANY, : IN THE
Petitioner : CIRCUIT COURT
% vs. : FOR

]
b GOVERNOR OF MARYLAND, et al ANNE ARUNDEL COUNTY

]I
f Respondents
| Egquity No. 20430

3 L ) LI S S s
- - - . » +. .8 & » .

" ORDER

o

Upon the foregoing Motion it is this /.5 day of October,

1971,
ORDERED, that the Plaintiff is given leave to file an

Amended Bill for Declaratory and Injunctive Relief in the foxm

attached.

) . e
. n Couk WD SRS e 104




POTOMAC SAND AND GRAVEL (OMPAWY,
Plaintiff
v. : IN THE

MARVIN MANDEL : CIRCUIT COURT

Governor of the State of Maryland :

FOR

JOHN €. HANCOCK, :

State's Attorney for Charles County, Md. : ANNE ARUNDEL COUNTY

FRANCIS €. GARNER, : Equity No. 20430
Sheriff for Charles County, Md,. :

and

COL. THCMAS 3. SMITH,
Superintendent, Waryland State Police,

Defendants

o e A T A Al T WA A e Y b e T e e A e A e W PUR e T Y T RA S Py e e b ot e o o ok . B

ORDER

Upon the foregoing Motion for Leave to Appeal as Amlel

Curiae, no Answer thereto having been filed by any of the varties
8 :

to this action, it is this /@ g:y or
ORDERED by the Court that Maryiland Environmental Defense

Center, Inc., Maryland Conservation Council, NMational Audubon

Seciety, Southefn Maryland Audubon-Society, Mason Heck Cltizens

Association, Isaak Walton League of America, Inec., Virginia State

Division, and Great Falls Conservation Council may appear as

amici curiae to participate in arguments and file briefs, but

not to examine wltnesses or offer evidence. Counsel for amici

curiae shall furnish a copy of their briefs to counsel for all

parties, and counsel for all parties shall serve upon counsel

for amici curiae copies of all pleadings, motions, or briefs

hereafter filed.

LA

Matthew 3. Fvans Judge

Filed) ﬁi___l_-_,..... )
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Potomac Sand &.Gravel Ca..a.... ... James Dovie. . ...,

Bistrict of Columbia Corpe...... ... dohm Jaskd ...
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Vi,

Marvin Mandel et al . .. . o Henry LOFQ....ooooo

........................................................................ Warren Rich. ...

Hearing on .Merits. ............. ... R held in Open Court

before Judge ... Matthew. S. Evans ....cooiiiviiciiiiiieins ., Expmsamxxdex . Court. denied

Plaintlff's motion to strike.. Motion . to intervene. granted. . Court ...

signed order in file granting motion.for leave.to.file .amended. bill.

for declaratory. judgment. Testimony. taken...Case. continued, o
Statistical Info: . Stenographer:

Case filed: ... 0=30=7T ..o, _ Shirley Dudley. .. ...
Issue: =3 $ 21000 . ...
Type: LO%her ' . M. , D. F.
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POTOMAC SAND AND GRAVEL COMPANY, :

IN THE

Plaintiff, ;
CIRCUIT COURT !
vs. : i
. FOR ;
MARVIN MANDEL, Governor of the : ;
State of Maryland, et al., ANNE ARUNDEL COUNTY j

Defendants. Docket

: Folio

File No. 20430 Equity

PRE-TRIAL BRIEF OF AMICT CURIAFE

I.

Interests of the Amiei Curiae

This Amicus Brief is submitted on behalf of the Maryland
Environmental Defense Center, Inc.,, the National Audubon Society,

the Southern Maryland Audubon Society, the Maryland Consewrvation

Counecil (which is comprised of the 33 member orgaﬁizations specified
in the motion for leave to appear as amici curiae), the Izaak Walton
League of America, Inc., Virginia.State Division, the Mason Neck
Citizens Association, the Great Falls Conservation Couneil, the
Conservation Council of Virginia, Inc. (which is comprised of the

{4 member organizations - representing 175,000 individuals - which
organizations are specified in the supplemental.motion for leave to
appear as amici curiae), and the Northern Virginia Conservation
Council, Inc. (comprised of 400 individuals and organizations),
Each of these organizations was created for the purpose of conserving,
protecting and preserving our nation's natural resources. Pursuant
to that purpose, they have been active at all levels of government,
including legislative, administrative and judicial action which

affects the environment.
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Water pollution in general and the preservation and pro-
tection of tidal waters and marshlands, which are often referred to
as wetlands, have received active attention from these organizations,
Wetlands are an essential source of nutrients and a habitat for
various forms of life such as finfish, shellfish and waterfowl.
They also serve as a source of income and recreation for all
citizens of our nation.

Because of their belief that these important functions
of our wetlands must be preserved, the above-named organizations
have joined together as amici curiae to present to this Court
their views on the important law which is the subject of this
law suit,

II.

Background of the Statute in Question

On May 28, 1971, Governor Marvin Mandel signed into law
House Bill 1192, which became Chapter 792, Laws of Maryland, 1971
(Article 9, Code of Public Local Laws of Maryland (1969 Ed.),
Section 337A) and which is titled "Charles County,” subtitled
"Regulation of Dredging Operations" (hereinafter referred to as
the "Anti-Dvedging Law"}. The Anti-Dredging Law prohibits dredging
for sand and gravel and similar materials in any of the tidal
waters or marshlands of Charles County, unless dredging in such
areas is necessary for the purposes of improving navigation.

It is clear from the face of this legislation that the
Anti-Dredging Law was introduced and enacted into law for environ-
mental purposes. The Charles County deiegation was acting on
behalf of the citizens of Charles County in obtaining passage
of the Anti~Dredging Law for the manifest purpose of preserving
and protecting froﬁ further degradation an area of the Potomac
Watershed which is a valuable natural resource of the State of

Marvland.
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The tidal waters and marshlands of Charles County are
necessary for the existence of various types of wildlife, including
numerous species of fish and waterfowl., These tidal waters and
marshlands provide a major source of income to fishermen and water-
men of Maryland, as well as those of Virginia, and are an important
source of recreation for citizens of both Maryland and Virginia.

Passage of the Anti~Dredging Law represents the culmination
of efforts of environmental and conservation organizations in Mary-
land and Virginia to preserve the tidal waters and marshlands in
Charles County.

Pursuant to the provisions of the 1970 Wetlands Act
(Chapter 241, Laws of Maryland, 1970 (Code 1970 Repl. Vo.), Article
66C, Sections 718 through 731), titled "Natural Resources,” sube
titled "Wetlands," Potomac Sand & Gravel Co. (hereinafter veferred
to as plaintiff) filed applications for permits to dredge for sand
and gravel on ¥racts of land owned by plaintiff in Charles County.
These proposed dredging operations would have occurred primarily
in tidal waters and marshlands which are within plaintiff’'s pro-
perty., Hearings were held in April, 1971 by the Department of
Chesapeake Bay Affairs on behalf of the Secretary of Natural
Resources, who is required by the 1970 WEt}ands Act to submit a
report to the Board of Public Works on appiications for permits
under that Act.

Twenty conservation and envirommental groups from the
states of Maryland and Virginia, some of whom constitute the Amici
in this brief, six government agencies from Maryland, Virginia and
the Federal government, and numerous individuals either testified
or submitted statements for the record in opposition to plaintiff's
said applications., Significantly, only plaintiff supported its
applications. These facté are all a matter of public record in
that proceeding, and clearly establish the publiec interest in the

environmental protection afforded under the Anti«Dredging Law,
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III.

The Anti-Dredging Law Is an Environmental Siatute
Enacted for the Purpose of Protecting and Conserving
the Tidal Waters and Marshlands of Charles County, Maryland

The Anti-Dredging Law is clear on its face, as well as

from its purpose, that it is in fact an environmental law, The

‘Anti-Dredging Law was introduced to the Maryland House of Delegates

by the Charles County delegation on March 11, 1971, Attached as
Appendix A is an affidavit signed by members of the Charles County
delegation which clearly states that the purpose of House Bill 1192
was to protect and conserve the tidal waters and marshlands of
Charles County for the benefit of the citizens of Charles County and
to preserve the ecological systemé of these tidal waters and marsh-
lands which support various types of wildlife, including numerous
species of fish and waterfowl.

Further, House Bill 1182 was introduced, read to the House
of Delegates and referred to the Committe on Environmental Matters.
The Bill was subsequently reported favorably hy the Committee on
Environmental Matters. The fact that the Bill was referred to the
Committee on Environmental Matters, which has the responsibility
for reviewing all bills relating to the environment, further estab-
lishes the environmental nature of the legislafion. It is therefore
manifest that the Anti-Dredging Law was enacted for envipemmental
purposes.

Iv.
The Anti-Dredging Law Does Not Constitute a Taking

of Property Without Due Process of Law Under the
Constitution of the State of Mavvland or the United States

A, A State May Restrict Property Rights
in the Exerecise of its Police Powers

It is well settled that a state has the power to promote

the general welfare of its citizens by the exercise of the state
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police powers.l/ It is egually well settled that prohibition ﬁpon
the use of property for purposes that are declared by valid legis~
lation to be injurious to the health, morals or safety of the
community does not constitute an unconstitutional taking of
property for the public benefit.g/

The exercise of state police powers frequently interferes
with the vights of a citizen to use his property. When such an
interference occurs, the courts must determine whether the exercise
of the police power is valid, or whether that exercise deprives a
person of his property without dﬁe process of law. 1In such cases,
courts have long recognized the validity of the exercise of police
power, eﬁen though such exercise abridges to some extent the conduct
of an individual in relation to his property, the use of property,
and the value of property.é/

The only constitutional restraint on legislation enacted
under the police power of a state is that the law shall not be un-
reasonable, arbitrary or capricious, and that the means selected
shall have a real and substantial relation to the obhject sought to
be attained.

When a law affects the use of property, the courts usually
speak in terms of whether the law effects a "taking" of the property.
That is, has the owner of the property been deprived of his property
without constitutional due process and just compensation. There is
no rigid formumla to determine where valid regulation ends and taking
begins. Each case must be considered on its own facts to determine
whether the exercise of the police power is reasonable, or whether

a taking has occurred.

1/ Nebbia v. New York, 291 U.S, 502 (1933).

2/ E.g., Mugler v. Kansas, 123 U.S. 623 (1887).

3/ Goldblatt et al. v. Hempstead, 369 U.S. 590 (1961).
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I/

This principle was expressed in Lawton v. Steele~ asg

follows:

To justify the State in . . . interposing in behalf

of the publie, it must appear, first, that the interests

of the public . . . require such interference; and

second, that the means are reasonably necessary for

the accomplishment of the purpose, and not unduly

oppressive upon individuals. [152 U.S. at 137.]
Thus, unless governmental action is unduly onerous and burdensome
relative to a person's property, no "taking" of his property will
be found.é/

As may be expected, where the test is one of reasonableness
of government action in determining whether deprivation of property
without due process has occurred, such determination may be difficult
and judicial decisions are diverse. There are, however, many cases
on this issue which provide guidelines for making the necessary

determination of statutory validity.

In Goldblatt v. Hempstead, the Supreme Court found that an

ordinance which prohibited mining excavations below the water table
was a valid exercise of the town's police power, even though it was
conceded by the Court that the ordinance prohibited the beneficial
use to which the property had previocusly been devoted.

Appellant Builders Sand and Gravel Corporation had heen
continuously mining sand and gravel since 1927 on part of a 38-~acre
tract of land owned by appellant Goldblatt. Before the end of the
first year of such mining operations the excavation had reached the
water table leaving a water-filled crater which was widened and
deepened to the point that a 20-acre lake with an average depth
of 25 feet was created. In 1945, the town, which had expanded
around the excavation, adopted a series of ordinances which were
designed to regulatefmining'within the town limits. In 1958, an

ordinance prohibiting excavation below the water table was passed.

4/ 152 U.8. 133 (1894).

5/ Goldblatt v. Hempstead, supra at p. 594.
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The Court conceded that the ordinance completely prohibited
a beneficial use to which the property had previously been devoted.
Nevertheless, the Court noted: "If this ordinance is otherwise a
valid exercise of the town’s police powers, the faet that it deprives
the property of its most beneficial use does not render it unconsti-
tutional."ﬁ/ To support its position, the Court quoted from Mugler
V. Kansas:Z

The power which the States have of prohibiting such
use by individuals of their property as will be pre~
judicial o the health, the morals, or the safety of
the public, is not -- and, consistently with the
existence and safety of organized society, cannot

be -- burdened with the condition that the State

must compensate such individual owners for pecuniary
losses they sustain, by reason of their not being
permitted, by a noxious use of their property, to
infliect injury upon the commmnity. [369 U.S. at 593.]

The fact that a property owner purchases land for a speci-
fiec purpose does not make a prohibition of that use of the land
invalid. This argument was raised by the owner and manufacturer
of a brickyard who was prohibited by an ordinance from continuing

s . - 8
his business within city 11m1ts.—/ Further, in Hadacheck, it was
noted that if the property could not be used for brickmaking, the
value of the property would drop from $800,000 to $60,000. This
diminution of value was also not persuasive to the Court that the
ordinance was invalid.

The Court of Appeals of Maryland also has had oeccasion to
decide whether an unconstitutional taking has occurred. In a fepre-

sentative case, the court found no such taking.g/ There Cities

Service purchased three contiguous lots which had been zoned for

6/ 1Id., at p. 592.
7/ Supra note 2.

8/ Hadacheck v. Sebastian, Chief of Police of the City of Los
Angeles, 239 U,S. 394 (1915).

S/ Cities Service 0il Company v. Board of Countv Commissioners
for Prince George’s County et al, 172 A.2d 523 (1961).
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commercial use, including filling station use, prior to its purchase.
Such purchase was made specifically for erection of a filling station
on the property. Cities Service obtained a permit to build a station
but was served with a stop work order thereafter. The stop work order
was hased upon violation of zoning ordinance set back requirements,
the enforcement of which would preclude use of the property for
service station purposes. In regard to Cities Service's taking
aprgument, the Court said:

There is evidence that it would be inconvenient and
expensive to Cities Service not to be able to proceed
to use the property for a filling station as planned,
that its only use for the property is as a filling
station and such use is the highest and best use of
the land. It does not, however, in our view, measure
up to proof anywhere near to a showing that the appli-
cation of the zoning law, as we intevpret it, prevents
any reasonable use of the property, nor do we find any
such proof. Yet we think that is the test which the
appellant would have to meet to show constitutional
invalidity of the restriction. The fact that the
property would be more valuable to the owner, if

free of the restriction, is not enough, [172 A.2d

at 528.]7

In summary, where the exercise of police power infringes
upon property rights, such infringement will not be constitutionally
invalid when the exercise of police power has a reasonable and
rational velationship to the protection of the public welfare.

B. The Anti-Dredging Law Is a Valid Exercise of

the Pelice Power and Is Not an Unconstitutiomal
Taking of Plaintiff's Property

The fact that the Anti-Dredging Law is an environmental law
is of primary importance in deciding the comstitutional issues
presented by this case.

The protection, preservation and conservation of all
phases of the earth's environment is one of the most crucial issues

of today. This issue was succinctly stated in a recent case;g/

10/ ITzaak Walton League v. Macchia, Environmental Reporter,
2 ERC 1661 (D.C, N.J, No, Civ. 1037-70, 1971).
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upholding standing of a local Tzaak Walton League chapter as plain-
tiff in a dredge and fill case:

Ecology looms as the issue of the decade.
Man's mounting apprehension for the preservation of
his physical environment sounds a "eclear and present
danger™ to his survival, unless an ecological balance
is maintained. Scientific reports emphasizing the
danger and the need for realistic legislative protection
of the environment have been featured in the Press and
foreibly brought to the attention of State legislatures
and governmental agencies. Ecological conferences have
been convened in the leading capitols of the world.
And our own Congress, prompted by this momentum, has
made environmental quality and its intelligent control
a matter of concern., [2 ERC at 1662.]

1. Relevant Environmental Considerations

Proof of present concern over environment has been the
widespread action at all levels of government to enact legislation
which is designed to protect the environment. On the federal level
alone, Congress has recently enacted far-reaching environmental
legislation, of which three examples are: the National Environ-

mental Policy Act of 1969 ;l/the Environmental Quality Improvement

Act of 1970,é2/and the Water Quality Improvement Act of 1970.12/

On the federal execiurtive level, recent significant actions
also have heen taken to protect the environment. The Environmental
Protection Agency was established to provide technical and policy
guidance to other federal agencies and to state and local govern-
ments on environmental matters. And, the Council on Environmental
Quality was established to ccordinate the activities of federal
government agencies which affect the envirvonment.

The pollution of our nation's waters has reached a peril-
ous point. In particular, the despoliation of tidal waters and
marshlands has become a problem of enormous concern, Wetlands

are necessary for the survival of various forms of water 1life

such as finfish, shellfish and of plants, animals and waterfowl.

11/ 42 U.S.C. section 4321 et seq,
12/ 42 U.5.C. sections 8371-4,

13/ 33 U,8.C. section 1151.
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Thus, wetlands are of significant economic and recreational value
to the general publie.
The declarations and public policy section of the 1970
Maryland Wetlands Act puts the importance of State wetlands in
their proper perspective;
§718. Declarations and publie policy.

It is declared that in many areas of the State
much of the wetlands have been lost or despoiled by
unregulated dredging, dumping, filling, and like
activities, and that the remaining wetlands of this
State are in jeopardy of being lost or despoiled by
these and other activities; that such loss or des-
poliation will adversely affect, if not entirely
eliminate, the value of such wetlands as sources
of nutrients to finfish, crustacea and shellfish
of significant economic value; that such loss or des-
poliation will destroy such wetlands as habitats for
plants and animals of significant economic value and
will eliminate or substantially reduce marine commerce,
recreation and aesthetic enjoyment:; and that such loss
or despoliation will, in wost cases disturb the
natural ability of tidal wetlands to reduce flood
damage and adversely affect the public health and
welfare; that such loss or despoliation will substan-
tially reduce the capacity of such wetlands to absorh
silt and will thus result in the increased silting of
chamnels and harbor areas to the detriment of free
navigation., Therefore, it is declared to be the
public policey of this State, taking into account
varying ecological, economic, developmental, recre-
ational and aesthetic values, to preserve the wetlands
and to prevent the despoliation and destruction thereof,

National concern over the preservation and protection of
wetlands is also manifest in the increase of court cases being
instituted by conservation groups against dredge and fill oper-
ationslﬁ/and by bersons who have been denied permits to dredge
and fill because of ecological reasons.ié/

Renowned environmental and conservation groups are

actively engaged in public education with respect to the importance

14/ E.g., Izaak Walton League v. Macchia, supra note 10.

15/ gZabel v. Tabb, 430 F.2d 199 (CAS 1370).
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of wetlands. For example, the Sierra Club recently ran a full page

advertisement in a nationally distributed magazine conceraing wet-
16

lands.*—/ Expensive advertising of this nature demonstrates the

concern of aware citizens® groups over the importance of environ-

mental issues affecting wetlands.

The ecological importance of wetlands is further demon-
strated in the study of our nation's estuaries which was undertaken
by the Department of Interior in response to the Estuary Protection

17
Act.“"/ By that Act Congress gave the Secretary of Interior special
responsibilities for studying estuaries and developing means to
protect, conserve, and restore them,

Estuaries are a valuable national resource. Perhaps, the
best description of estuaries and their importance is found on the
cover letter to the National Estuary Study which was directed to
the Secretary of the Interior by the Directors of the Bureau of
Commercial Fisheries and Bureau of Sport Fisheries and Wildlife
in the Department of Interior:

Estuaries are among the Nation's most essential
resources! They constitute a unique part of
America’s national heritage. They have value

to all of the people, not merely to residents

of the coastal and great lakes areas,

Estuaries are more productive than the best farm
lands. They form a link in the production of the
vast majority of the fish taken in the sport and
commercial harvest and the marine areas off-shore
and in the estuaries themselves. Estuaries are
vital for the conservation and welfare of migratory
birds, an international rescurce for which the
Federal Government has special responsibility.
Estuaries contain a combination of fresh water and
sea water nourished by nutrients from the land and
from the sea. They are richer than either by itself.
Their diversity supports an enormous wealth and

variety of fish, birds, mammals, and other living
organisms,

16/ Sports Illustrated, July 5, 1971.

17/ 16 U.S.C. sections 1221 et seq.
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Estuaries have a form of natural beauty found nowhere
else. They constitute the only open, wilderness-type
areas in the vicinity of the largest metropolitan
centers of the Nation, Thus, the preservation of
estuaries would help fulfill one of vour major goals
-- the provision of places for getting out of doors
to enjoy nature near the concentrations of our
people,

Enormous numbers of Americans depend on or use the
estuaries. At least half of the 200 million people
of the Nation can utilize them for recreation,
including millions who migrate to the estuaries
from inland states to fish, sail, or otherwise
enjoy their recreational bounties. Many others
enjoy the fruits of their rich production on the
dinner table. Truly, estuaries are a national
resource .18/

gpeaking of the current situation regarding the condition
of estuaries, this letter goes on to state:

Estuaries ave in jeopardy. They are being damaged,
destroyed and reduced in size at an accelerating
rate by physical alteration and by pollution. They
are favorite places for industry, which finds the
land cheap, water transportation easy, and waste
disposal convenient. They are also favorite places
for residential developers who find it exceedingly
profitable to dredge and fill an estuary and thus
destroy part of it in order to appeal to the desire
of affluent Americans who live near the water in
houses which are accessible by both boat and auto-
mobile,

Except for a few in Alaska, every one of the Nation's
estuaries have been modified by man. Twenty-three
percent have been sevevely modified, fifty percent
moderately modified, and twenty-seven percent
slightly modified.

We conclude that it is in the national interest for
the Interior Deparvtment to initiate now a positive
approach to protection, restoration, ags/sound use
of the natural resources of estuaries.=—=
The National Estuary Study is a seven-volume work, which
is available from the United States Department of the Interior Fish

and Wildlife Service, Of particular interest to this case are the

passages concerning dredging and filling, with particular respect

18/ National Estuary Study, Volume 1, pp. 1-2 (1970).

19/ 1d. at p. 2.
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to the Chesapeake Bay Estuary. Page 53 of Volume Two of this study

shows the Chesapeake Bay Estuary extends up the Potomac River teo

Washington, D. C. and that the area containing the tracts on which

plaintiff desires to dredge is in the severely modified portion of

the Potomac River.

The injury caused by dredging for sand and gravel from

estuaries is descpribed in the study as follows:

Extraction of sand, gravel, shell, and
fill materials, as previously noted, removes pro-
ductive bottom habitats. Tt vemoves the animals
and plants growing on the bottom and spreads silt
and fines that smother other bottom habitats. It
changes basin topography, altering currents and
related factors. It also creates turbid water
conditions that reduce photosynthetic plant growth
dependent on it.

& % Ei

Further, dredging for sand, gravel, and fill from
estuaries can result in long-lived changes in
currents, circulation, mixing, salinity, dissolved
oxygen, and productivity of bottoms. The short-
term gains from mining of sand, gravel, shell, and
similar low-value materials may often be inadequate
to justify the threats to renewable resources that
will continue to produce for us forever if we will
but see to their proper protection and management.
Such mining activities should, therefore, be con-
ducted in recognition of their impact on the
envivonment so as to maximize social benefits.

They should he controlled so that this is assured,
or prohibited if they would cause such great ga?age
that justification of the mining is doubtful.zl.

The report reaches the following conclusion regarding the

effects of channel dredging alone in the Chesapeake Estuary:

In Maryland, the less of wetlands was estimated at
7%, an%/in Virginia 5%, during the period of 1954-
1966.2L

20/ ,;g. Volume 2, p. 138.

21/ 1Id. Volume 3, p. 86.
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2. Applicable Legal Precedents

It is within the foregoing context of this recent awakening
of man's responsibilities to his environment in general and to wet-
lands in particular that the validity of the Anti-Dredging Law must
be reviewed and decided.

This law prohibits plaintiff from making one type of pro-
Fitable use of its property which includes tidal waters and marsh-
lands of Charles County. However, as shown above, the Supreme Court
has held that if a statute or ovdinance is a valid exercise of the
police power, "the fact that it deprives the property of its most
beneficial use does not render it unconstitutional."gg/

As also shown above, the fact that the effect of the

Anti-Dredging Law will make the property less valuable to plaintiff

is immaterial to the wvalidity of the law. In Cities Service 0il Co.

v. Board of County Commissioners for Prince George's County, supra,

the Court of Appeals of Maryland stated: "The Ffact that the property
could be more valuable to the owner if free of the restriction, is
not enough.ﬁgi/ In Hadacheck, éu ra, the Supreme Court found no
taking in a city ordinance prohibiting manufacturing of bricks,
even though the property owner demonstrated that the property was
worth $800,000 as a brickyard and only $60,000 for any other pur-
poses.

Nor does the fact that property was purchased for a
specific purpose before passage of a law that prohibits use of the

property for such purpose make such a law unconstitutional.gﬂ/

22/ Goldblatt v. Hempstead, supra note 3; Mugler v, Kansas,
supra note 2. See also Powell v, Pemnsylvania, 127 U.S, 678 (1887)
(sustaining prohibition upon manufacture of oleomargarine or
imitation butter).

23/ 172 A.2d at 528.

24/ Mugler v. Kansas, supra.
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Therefore, plaintiff's allegations that the Anti-Dredging Law
constitutes an unconstitutional taking for any of these reasons
are without merit.

o . . 25/ . . .

While there is some contrary authority,— Amici submit

that the weight of better reasoned case authority supports the
validity of conservation statutes such as that involved in the
Anti-Dredging Law.

Candlestick v. San Pran01seo Bay, 6/upheld denial of a

permit required by state law to fill on land submerged by high tide
in San Francisco Bay, which had been purchased for $40,000 for the
express purpose of depositing fill from construction projects. The
court rejected appellant’s claim for damages for the taking of its
property and the denial of fill permit was a valid exercise of
police power, The proper test of valid exercise of police power
was stated as follows:

It is a well settled rule that determination
of the necessity and form of regulations enacted pur-
suant to the police power "is primarily a legislative
and neot a judicial Ffunction, and is to be tested in
the courts not by what the judges individually or
collectively may think of the wisdom or necessity
of a particular regulation, but solely by the answer
to the guestion is there any reasonable basis in fact
to support the legislative determination of the regu-
lation'’s wisdom and necessity?" (Consolidated Rock
Products Co. v. City of Los Angeles, 57 Cal.,2d 515,
522.)} Furthermore, even if the reasonableness of the
regulation is fairly debatable, the legislative deter-
mination will not be disturbed. [Emphasis supplied.

2 ERC at 1081.]

27/

In Adams v. Shannon a state law prohibiting the impor-

tation of piranha fish, was found to be a valid exercise of police

25/ Maine v. Johnson, Environmental Reporter, 1 ER 1353 (Maine
Supreme Judicial Court, No. 5849, lLaw No. 1487, 1970), holding denial
of a permit to fill under Maine’s wetlands act vielated the Maine
Constitution; Morris County Land Improvement Company v. The Township
of Parsippany-Troy Hills, 193 A.2d 232 (1963), holding a township
zoning ordinance directed at the use of swampland constituted a
taking, inasmuch as the prime object of the ordinance was retention
of the land in its natural state, essentially for a floodwater
detention drain and preservation of wetland wildlife sanctuary.

26/ Envivonmental Reporter, 2 ERC 1075 {(Cal. Court of Appeals,
1970)"

27/ Environmental Reporter, 1 ER 1337 (Cal. Court of Appeals,
Nao. 35 142, 1970).
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power, The court stated:

A state may prohibit the importation, possession,
transportation, or sale of fish or game taken out-
side the state when its legislature reasonably
determines that the action is needed to protect
the local ecology. That action by a state does
not violate the commerce clause of the Undited
States Constitution and is a proper exercise of
the police power of the state.

&= * %

There is ample showing that the action is designed
to protect the inland waters of California.

&= &* &

In the case of an exercise of the state
police power in a fashion designed to protect the
natural environment, the test is not whether there
is a eclear and present danger to the environment
which justifies the legislation. The test is rather
whether the legislative body could have determined
upon any reasonable basis that the legislation is
necessary or desirable for its intended purpose.
[Emphasis supplied. 1 ER at 1339.]

This new importance of environmental concerns over man's
activities is well demonstrated by the United States Court of Appeals

for the Fifth Circuit in Zabel v. Tabb, supra, reversing a District

Court injunction requiring the Army Corps of Engineers to issue a
permit allowing property owners to £ill tidelands:

It is the destiny of the Fifth Circuit to be
in the middle of great, oftentimes explosive issues of
spectacular public importance. 8o it is here as we
enter in depth the contemporary interest in the pre-
servation of our environment. By an injunction
requiring the issuance of a permit to fill-in eleven
acres of tidelands in the beautiful Boca Ciega Bay
in the St. Petershurg-Tampa, Florida area for use as
a commercial mobile trailer park, the Bistrict Judge
held that the Secretary of the Army and his functionary,
the Chief of Engineers, had no power to consider anything
except interference with navigation. There being no such
obstruction to navigation, they were ordered to issue a
permit even though the permittees acknowledge that "there
was evidence before the Corps of Engineers sufficient to
justify an administrative agency finding that [the] fill
would do damage to The ecology or marine life on the
bottom.”™ We hold that nothing in the statutory structure
conpels the Secretary to close his eyes to all that

835




=-17-

others see or think they see. The establishment was
entitled, if not reguired., to consider ecological
factors and, heing persuaded by them, to deny that
which michi have been granted routinely five, ten,

or Tifteen vears ago hefore man’s explosive increase
made all, including Congress, aware of civilization'’s
potential destruction from breathing its own polluted
air and drinking its own infected water and the
immeasurable loss from a silent-spring-like disturbance
of nature’s economy. [Emphasis supplied. W30 F.2d at
200-201.]

v.

The Anti-Dredging Law Does Not Contravene the
Equal Protection Clause of the United States Constitution

Plaintiff in its Bill of Complaint contends that the Anti-
Dredging Law deprives it of equal protection under the 1lUth Amendment
of the United States Constitution. Plaintiff asserts that the
statute "does not apply to persons who dredge sand, gravel or other
aggregates or minerals elsewhere in the State of Maryland, mor . . .
apply to persons who remove sand, gravel or other aggregates or
minerals from land pits in Charles County. . ."gﬁ/
Plaintiff's claim in this respect is devoid of merit.

As then Judge, now Chief Hammond of the Maryland Court of Appeals

stated in Allied American Co. v. Comm't, 219 Md. 607, 623 (1959):

Except where discrimination on the basis of race or
nationality is shown, few police power regulations
have been found unconstitutional on the ground of
denial of equal protection, which may be what
prompted the Supreme Court to call the egual pro-
tection clause the "usual last resort of consti-
tutional arguments.”

In cases involving economic regulatory legislation, such
as the present Anti~Dredging Law, the test is now well established.
Such legislation will be found to deny equal protection only if "it
is without any reasonable basis and therefore is purely arbitrary.”

Lindsley v. Natural Carbonic Gas Co,, 220 U.S. 61, 78 (1911). It

is not enough that the measure results incidentally "in some in-

equality,” or that it is not drawn with "mathematical nicety," ibid;

28/ Bill of Complaint, paragraph 14(c)}.

86




-18~

the statutory classification mist instead cause rdifferent treatments

. so disparate, relative to the difference in classification,

as to be wholly arbitrarv.” Walters v. City of St. Louis, 347 U.S.

231, 237 {(1954) (emphasis supplied).

Tt is further well established that the Court, in ascer-
taining legislative purpose and the rationality of a statutaory
classification, must accept any reasonable legislative purpose
and rationale underlying the statute which would make it consti-
tutional. "A statutory discrimination will not be set aside if
any state of facts reasonably may bhe conceived to justify it.”

McGowan v. Maryland, 366 U.5. 420, U426 (1961} ; Wampler v. LeCompte,

159 Md. 222 (1930), Allied American Co. V..Comm't, supra.

Thus, in determining legislative purpose and the basis for
the classificatory scheme, courts have properly considered not only
the language of the statute itself but alsoc "general public knowledge
about the evil sought to be remedied, prior law, accompanying legis-
lation, enacted statements of purpose, formal public pronouncements,
and internal legislative history." Developments in the Law - Equal
Protection, 82 Harv. L. Rev., 1965, 1077. See, e.g., Muller v,
Oregon, 208 U.S. 412 (1908).

The Court faces no problem here in finding a justified
police power purpose behind the Anti-Dredging Law and rationality
to the classification of the activities of dredgers in terms of
furtherance of this purpose. As has been pointed out, the General

Assembly in its Declarations and Public Policy in 1970 Wetlands

Act, codified in Aprticle 66C, §718, of the Annotated Code,
enunerates the economic, developmental, recreational and aesthetic
values of wetlands, and asserts the palpable danger to these valu~

able resources by dredging. Supra p. 10.
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In part the 1970 Wetlands Law was based on a comprehensive
study of Maryland Wetlands coordinated by the Maryland State Planning
Department, called for under a 1967 Resolution of the General
Assembly. This_study, significant portions of which are now
available in Technical Reports under the serial title "Wetlands
in Maryland,” provides irrefutable proof of the fundamental value
of wetlands not only to Charles County but to all counties of the
State. It underlines, wmoreover, the damage done to the delicate
ecological systems of wetlands by dredging. Chapter IT of the
State Planning Departments, Vol. II, Wetlands in Maryland (1969),
the Summary Chapter, is attached as Appendix B.

Further evidence of the varied values of wetlands and
tidal estuaries was available to the legislature through the state-
ments of witnesses in 1967 hearings before the Congressional
Subcommittee on Fisheries and Wildlife Conservation of the Committee
on Merchant Marine and Fisheries with respect to various then
pending bhills to authorize the Secretary of the Interior to Preserve
Estuarine areas of the country. The statement before this Sub-
comnittee of then Congressman, now Secretary of the Interior,

Rogers €. B. Morton, which stresses the importance of conservation
measures witH respect to Maryland wetlands, is attached as Appendix C;

Similarly, there is a growing literature on the detrimental
and harmful effects of dredging on estuarine marshes and tidal wet-
lands. Representative of this literature is an article entitled
"Some Effects of Hydraulic Dredging and Coastal Development in Boca
Ciega Bay, Florida,"gg/by John L. Taylor and Carl H. Soloman, Fishery
Biologists, Fishery Bulletin, Vol. 67, No. 2, October 1968,

There is thus overwhelming data justifying protection,
absolute protection, of tidal wetlands from dredging. But Plaintiff

maintains that it is discriminatory to prohibit only dredgers from

gg/ Boca  Ciega Bay was the subject of the Zabel v. Tabb
decision, supra pp. 16-17.
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damaging the ecology of just a single county in Maryland, and not
also prohibit filling or other incursions in wetlands in all the
counties of the State. The short and dispositive answer +to this
contention is that the Maryland legislature could have justifiably
concluded that dredging was the primary danger to the wetlands
ecosystem in Charles County and thus prohibited this activity
entirely, leaving other activity to be controlled through the
permit system established under the 1970 Wetlands Act.

McGowan v. Marvliand,366 U,S, 420, makes it entirely clear

that a State legislature, in that case the Maryland legislature, may
make differential regulatory classifications which vary completely
from county to county and not run afoul of the equal protection
clause, Chief Justice Warren stated in that case:

But we have held that the Equal Protection clause

relates to equality between persons as such, rather

than between areas and tervitorial uniformity is not

a constitutional prerequisite. With particular

reference to the State of Maryland, we have noted

that the prescription of different substantive

offenses in different counties is generally a matter
for legislative discretion. [366 U.S5. at U427.]

Vi.
Conclusion

The undersigned Amici Curiae submit for the foregoing

reasons that: (1) the Anti-Dredging Law constitutes a constitutional

exercise of the legislative authority of the State of Mawyland;
(2) the Anti-Dredging Law is therefore fully valid and enforceable;

and (3) accordingly plaintiff’s Bill for Declaratory Judgment and

Injunctive Relief should be denied.
Respectfully submitted,

MARYLAND ENVIRONMENTAL DEFENSE
CENTER, INC.

Lloyd (M. #&erber
529 Nerth Charles Street

Baltimore, Maryland 21201
752-2700

2 AN DN

Robert M. Nied

800 Tower Building

222 E, Baltimore Street &
Baltimore, Maryland 21202

385-1771

o
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APPENDIX A

e, the undersigned, as mermbers of the Maryland State Legislaturg,
Charles County Dellegation, do hereby swear that the intention of
House Bill #1192, Chapter 337 A (Code of Public Laws, Charles
County, Md. Art, 9, Annotated Code) wes to provide for the

preservation of the marshdlands and tidal waters of Charles
County, Hsryland.

Ye consider this law, as signed into effeet by Governor Marvin
Mandel at the close of the 1971 Session, to be an Environmental
Protection Law designed to protect the threatened marshlinds
and tidal waters of Charles Counky, Maryland,

State of Maryland
County of Charles
Subscribed and sworn
£o

to before me this 7th
day of October, 1971,

o et

Netary Public
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APPENDIX B
II, SUMARY

Wetlands are land-water e‘dgé areas which in Maryland are primarily
associated with the estuarine and irrﬁnediate ﬁribut.axy waters of Chesapeake
Bay. There are also-wetlan&s'éﬁ‘ significant importance bordering the Statets
inland waterways and its estuaries on the Atlantic Coast;

Wetlands are typically characterized by an abundance of numerous
species.of #quatic vegetation., Moisture supplied by either permanent, lerporw
ary or intermitient submersion or inundétion of land by surface runoff; tidaEI.
¢ycles or permanent standing water is sﬁpportive of such vegetation,

- There are two méjor groups of wetlands in Maryland, namely, inland
and coastal. Within these two groups there are foufteen different types
based upon carefully selected physical and biological features, Because of
their intrinsic ecologic, economic and amehity values, Maryland!s wetlands are
an exceedingly valuable natural resourcee

In nézt.ural systems, vegelation occupies a basic position in the
interconnected food webg that eventuwally reach man., vetlands as locales for
aquatic vezetation, constitute a habitat that is essential to varied and
desirable species of aquatic and terrestial animals,. . |

Economic benefits associated with wetlands are derived from fishing

._(commercial and sport), boating, hmting and fur trappings In Maryland,
r”!:ithe commercial fishing and seafood processing industry has an annual dollar
[Tlproduct of $56.9 million, This industry employs 6,000 fishermen full-time,
. U3,000 partetime, and b, 300 people in the food processing section.
Between 200,000 and to 300,000 I~;£arylanders annually spend an estimated
$20 millioz"t“ \on goods and serﬂceé i‘o-r saltwater angling, exclusive of

expenditures on boats and beating equipment. In the boating sector, 12

- In-l
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1'5'per ;ent of marina~keplt boats are used.ﬁrimarily for fishing; The value of
.hoatsfg;d boating equipﬁﬁnt used for saltwater angling is estimated to be
| $1ﬁ9 million.

Since a very high percentége (60-90%) of our important commercial and
sport fish and shellfish can be found in estuaries at some time during their
lives, the fundamental role of wetlands to aguatic ecology establishes their
significance to the maintenmce of desired fisherylresources and values
associated with their harvest, |

The mixture of open surface waters and wetlands in Maryland mekes -
it one of the most important in North America to migrating and wintering
waterfowl, Waterfowl hunting provides outdoor recreation to 35,000 hunters
anmually in Marylaﬁd. It is estimated that these hunters spend between
$10,5 and $17.5 million annually, To this may be added an estimated annual
expenditare of $60,000 for rail and snipe hunting and $250,000 for the

‘purchese of furbearer pelts. | " |

Altogether, the major identifiable and at the same time quantifiable
economic benefits associated with Manyland's.wetlands'are estimated conserva=-
tively at approximately $90 million annually,

Besides such tangible benefits,'wetlands provide significant intangible,
non-quantifiable benefits., These include nature study, photography,
scientific research, natural science education,“scenic and other esthétic values,

- as well as h&draulic; hydrologic and othér functions with implications to
estuarine dynamics and-water_quéiity.

Wetlands comprise a significant portion of the more important
remaining vestiges of Marylandts natural land and seéscapes. Because of

their shorelins location, wetlands can be expected to have an important place

I1-2

33

et e AT 1 e Lt e

S .



13

ihhfﬁgthconing activity on the Scenie Rivers Study under Chapter 85, Laws
| of Maryland, 1968. | | |

' iletlands may have beneficial effects on the hydraulics of river and
estuary systems. These effects includeldelay and storage of surface runoff
and tidal surges, alteration of river flows, waves and tidal currents, and
buffering of stabilizing the inundation of coastal landse.

Wetlands provide several functions important to water quality through
biological and chemical processes, sediment éollection, influences on
hydrology and shoreline buffer effect. Certain aquatic plants through
various natural processeé have the ability to take up and store inorganic
materiéls thet, in excessive amounts, cause conditions of aguatic overfertili-
zétion. #quatic.plants are also important sources of dissolved oxygen
essential to natural_processes_that'assinilate waste dischafged in water
bodies,

Soills frequently associated with or found underlying wetlands are
unsuited for septic drainage fields. If development is prohibited in such
afeas, the wetlands can act aé & natural buffer against potential poliutants |
that right be generated by shoreline development immediafely adjacent fo or on
- waterwaysa. |

Weflands function as settling or filtering basins and collect sediment
as weil as other sﬁspended material because of their shoaling characteristics
and usually abundant vegetation. The waler absorption and storage capabili-
ties of wetlands temdorarily fetain water from overland funoff or tidal
inundation, Delayed flows that are released at natural rates flush pollutants
dowmstream, dilute them into harmless concentrations or provide additional

volumes of water to augment natural assimilative abilitiess
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Yo the above list of ecologic, economic¢ and amenity values, man has
addeéﬂgeverai rore that require either the physical alteration of wetlands or
ﬁheir destruction. These include agficulture, hbusing, industry, marinas,
dredging and spoil &isposal,.public works, erosion, solid waste disposal, and
mosquito controls - For the twenty-five year period, 19L2-1967, wetland losses
due to these activitiés éxceeded 23,000'acres for the entire State, This
loss represents seven per cent of the total surveyed acreage in the States

“Mants alteration of wetlands is encourazed by the low tax revenues that
are derived from them. Of all real property, wetlands are assessed at the
lowest rates for taxation purposes. While wetlands represent about Li.8 per
cent of Maryland's total 1aﬁd area, they contribute only Q.2 per cent to the
Statets total asséssed land vd uation. Wetlands property tax assessments
produce aﬁ estimated’revenue o£'$l2l,000 on & total assessed valuation of
$h.8 million (1968-69). Consegquently, extensive wetlands holdings are viewed
" by meny as a source of tax relief oras a-t.ax augmentation opportunity through
development of areas contributing relatively verj little t§ the present |

-

taxable base.

The real estate market, épeculative land investmeﬁt, and local govern-
ment financial problems are powerful.forges for change in land use, especially
wetlands, 'Uﬁfortunately for the decision-making process, total gains and
losses from‘short-range versus long-range deveiopmant policies cohcerning
wetlands are not easily guantifiable, Since short-term solutions and
consequent gains are more obvious and immediate, they are more persuasively
attractive than countering long-term gains and lossess

To date, much of the shoreline development that has occurred in
Marvland has been of a random, opportunistic nature., Important features in |

the decisions concerning development have been based primarily upon the

II-4L
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”;13- aﬁailabiiity of suitable land and an interest in immediate return on
B invééégent capital. The pattefn or raﬁher lack of ohe with regard to
p?éviou; developmental activity reflects these features. The question that
should be raised and evaluated is, can Maryland afford this type of activity
to continue in the fubure? Without careful forethought and weighing of all
factors, the unfortunate conseéuence of unplammed and uncoordinated develob-
‘ment can easily‘cosﬁ far more than the anticipated benefits. However, if the
State, with the support and cooperation of local governmental units, develops,
'adcpts, and enforces shoreline development policies consistent with carefully
considered plans that reflect all of the inherent values and uses, including
wetlands, the best interests of all citizens will be served and protectede
Maryland still has 307,l00 acves of wetlands, In addition, there
are 1,6 million acres of submerged bottom under the variable depths of
Chesapeake Bay, its tributaries, and the Atlantic Coast estuaries. There is
- ample oppertunity to maintain the vitality and productivity of the State’s
environmental amenities inextricably linked to its pervasive aquatic ecosystems.
. However, extensive remaining acreages.of wetlands and submerged lands may |
create a false impression as to the need for regulation and protection.
The abundance of this type of habitat is the fundamental reason for the rich
producitivity and high values derived from the Statels aguatic ecosystems.
The present apparent sbundance of wetlands is an iilusione |
iny.deleteriouS'results will belattained from persistent disturbances
or destructive alterations to any natural system. Once certain limiting
~ thresholds or tolerances are exceeded, correcting or compensating natural
foreces cease to existe. ‘
Cne feature of the wetlands field inventor& was an evaluation of the

vulnerability of wetlands to future change, This evaluation was based on

II-5
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kﬁ;ﬁnbﬁﬁtelopment proposals and plans, location, zcning resulations or other
factof;. fesults show that 47 per cent of the rempining wetlands are highly
vilnerable to varying degrees of alteration or destruction within one to five
years; 35 per cent are moderately vulnerable to destructive activities within
ten years; and 17 per cent_are safe = that is they should remain in their
present condition indefinitely except for natural changes or phenomena,

' _ .. -The scope of change or utiliéation of wetlands for other purposes is
.:noﬁ‘an imagined threat, Large wetlands losses abteﬁdanﬁ with ircreases in
population and economie growth have glready been experienced in other states,
{ne result of this experience has been the enacﬁnent of legislation pertaining
gpecifically to wetlands protéction and management in Maine, New Hampshire,
Massachusetts, Connecticut, Phode Island and North Carolina, There are also
numerous instances where stétes are apolying existing statutory suthority and
resource management agéncy'rules and regulations germane to thé problem. One
" such in Maryland is Article 96A (Water Resources) of the Géneral Laws of
Maryland.

With further reference to the national perspeétive, one evaluation of
Maryland's combined coastal wetland and estuary complex discloses that Méryland
ranks seventh in'percantage of “importént" coastal wetlands; third in

percentage of "important? open shoal habitat; and sixth overall out of the

1y Atlantic Coast states,

The'changing character of our natural envirconment due to the impact
of increasing human populations is becoming increasingly apparent. Develop-
ment of the.State's coastal zone because of economic advantages and environ-
mental amenities has produced fraquent encroachmentslon wetlands, The ecconomic
imperfections regarding the goods and servieces, both private and publie, that "

are related to wetlands, the real estate market for shoreline property, and
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=~ lpcal government revenue problems and atbtitudes toward the environment indicate
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that a sclentifically and econemically sound management program must be
dei}eloped and irplemented to assure an optimum combination of protection and

utilization of wetlandse

II~7

98

e,

i v a4, i e T 4 oy



" pnd would abwly

- gituation, and to explore the

ESTUARINE AREAS

J'xzeas should prove most helpful. Such a study shenld be
(hility and desirability of establishing a pationwide system

Lot estu' e ar,n'as, gad to the conditions that ought to govern the areas.

of *he ills is directed towards a gpecial type of pollution probiems,
o any estuary of the United States, and to the Great Lakes
waterways, This empbasis on environmental concerns is most

Section

and connecting

© commendsDle, I Bigte that enactment of this Seciion would necessitate a dual

permit system for drédging and related operations—one to be izsued by the Corps
of Engineers and the dbeker by the Seeretary of the Interior. The Committee
will no doubt wish to ewglore the problems that might arise under such a
bea sihﬂ_{ty of a single permit system.

Sincerely yours,
: -Donatp P, Honmc:, Dwector.

Hon. Bowasp A, GARMATZ, y
Chairman, Commiitee on Merchanit Marine Fisheﬁes,
House of Representatives, Washington, D.C. .

Dear M. CHATRMAN: With reference to my letter to yO
estuarine aren Lills, the last paragraph is applicable only to W R. 25 and H.RH.
4505, H.B. 4749 as now drafted does not require a separate poy 1t from the

e

T

Mr. DmGELL The Chair notes that one of the sponsors of the }ee'-

' islation pending before us, Congressman Keith, author of HLR. 4749

is detained by illness. Although he would llke to be present with
us this morning, he is not able to do so.

He has expressed to the staff his interest in this legislation.

Our first witniess this morning is the Honorable Rogers Morton, a
member of this subcommittee and author of ILR. 4505. The Chair
welcomes you this morning, Congressman, and any statement you may
care to make, :

STATEMENT' OF HON. ROGERS . B. MORTON, A REPRESENTATIVE
' IK CONGRESS FROM THE STATE OF MARYLAND

Mr MORTO‘{. Mr. Chairman and members of this subcomunittee, we
are again dealing with the gquestion of the conservation and preserva-
tion of our estuarine areas. A Dill very similar to those before the
committee at this time cams before the House in the §9th Congress.

There were several things about last year’s bill that concerned me
a great deal. In the first place, I believe the State and local govern-
ments in whose subdivisions the estuarine areas lie should have a strong
voice and a definite priority as to their management, conserv '1%1011,
and preservation. In the bill before the House last year, the States
were not adequately protected. Therefore, I objected to the legis-
lation offered.

The preservation of our estuarine areas, however, is, as far as I am
concerned, without controversy. The marshes, the wetlands, and
thoso transitional aveas where the fresh water of our rivers runs into
the sea water of our tidal estuaries are a most vital part of our
envivonment,

The Chesapeake Day is, perhaps, the noblest of all our estuaries
beeause of its great size and the bﬁmd of Salt water from the sea and

IR
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fresh water from the land. The Chesapeake is, in itself, an environ-
ment almost perfectly formulated for a dynamic ecology. It con-

" tains the spawning ground for the shad, for the herring, for the
. striped bass and many other species.
pg e of the blue crab.

" Pa

Tt contains the entire migratory
Tt isa fantastic producer of oysters and clams.

t more than this, the marshes of its shores, the grasses of its shal-
1ows, and the protection of its coves provides for migratory water-

fowl an almost perfect habitat. o _
‘As we crowd its shores with works of civilization, as we dredge

its bottoms with new channels, as we span its surface with bridgeéf :

as wo reshape its shores to suit the needs of industry or the houses o
men—each time, we invade the natural environment and upset the
balance of its vast ecology. _ _ :

Preserving the wetlands and the estuarine arcas is but a facet in
the program we must develop in the management of this great basin
if we are to preserve it as an important natural resource.

- T mention the Chesapeake because of its importance to me, to Mary-

land and Virginia, to the great cities near it, and finally, to the Nation.
Baut the Chesapeake is onTy an example. This Nation is blessed with
magnificent estuaries: Puget Sound, Long Island Sound, Pamlico and
Alberarle, the vast bayon country, the Tverslades, Great South Bay,
Buzzards Bay, the long coastal waterway of the east coast and gulf
coast. In addition to this, we are blessed with the Great Lakes. sys-
tem, its connections and its tributaries. -The Chesapeake is but an
example. . _ :
"T£ man is to survive, and if civilization is to achieve a higher order,
the relationship between man and nature must be perfected, If we
are to reach for greatness, we must deal not only with our public werks,
our highways, our transportation, our adventures into space, the phys-
toal faeilitios which house our enterprise—but also 'with our natural
environment. : :
Tf we fail to become compatible with nature, if we fail to con-

- serve and protect the opportunity for wildlife to shave this earth
with us, if we fail to insure the integrity of the shorelines of our

waterways, if we allow the cleanliness and purity of our great na-
tural environment to become sciled and contaminated by human
waste, then e, in the end,.as children of God and creatures of na-
ture, will not and cannot survive. .

Were we to review the price we have paid to develop our industrial
society, to bring about the enjoyment of our materialism, we could
well say the price has been paid through the loss of the integrity of
our natural environment. : -

Tere in the middle of the 20th century, at a time when we are
adventuring away from this planet into the mystery of space, we are
faced with decisions concerning the preservation of our environment.
We ave faced with decisions concermng the compatibility of mankind
with the total ecology of the living world. : :

This bill, though a meager thrust toward the conservation and
preservation of areas of biological importance, ig timely. It gives
recognition to the estuarine areas. It devises means for their preserva-
tion and conservation. .

The-language and spirit of this legislation is designed to bring
Tederal and State conservation efforts into closer relationship. The
purpose here is not to acquire, take over, condemn, or federalize the
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estuarine areas. The pur is to study, the purpese is to consult
with the States, the pgrpg::eis o develgf) an Enderstanding of the
potential of our estmarine areas, to understand their.ecology, their
contribution to navigation, their opportunities for .recreation, and
their value as a resource. The purpose is to define them and work out
the best plan for their management, preservation, and conservation.

Xt will be the responsibility of the Secretary of the Interior and, I
hope, the oversight responsibility of this commitee to see that this’
pré)ﬁram to preserve our estuarine arcas does not overlap or conflict
with other Federal land management systems or State programs of a-
parallel nature. This legislation, is itself, is a new adventure in con-
servation. . The success of our efforts here will be a measure of how

- out by States, Federal and privateinterests. .
Mr. Dineenn, Thank you, Mr. Morton. o
'8 T . Gt RS N X
Interior.
Dr, Cain, the Chair is-indeed happy to welcome you thig/morning,.
" For the record, the Chair will say that Dr. Cain is a fgefier member
of the Michigan Conservation Commission where b€ established a
distinguished record of accomplishment. N d
We are happy to have him here to continue Jds very fine work on
conservation in Washington. You are cerjefnly welcome and the
Chair would like to weleome also the meng¥ers of your staff present.

STATEMENT OF DR. STANLEY A. CAJN, ASSISTANT SECRETARY OF

" TEE INTERIOR FOR FISE ANDAILDLIFE AND PARKS; ACCOM-
PANIED BY JOHN §. GOTTSCHALEK, DIRECTOR, BUREAU OF SPORT
FISHERIES AND WILDLIFE AND DAVID B. FINNEGAN, ATTOR-
NEY ADVISER, OFFICE gF THE SOLICITOR

Dr., Carx. I would 1ilf€ to have permission to have Director John S,
Gottschallk of the Byfeau of Sport Fisheries and Wildlife and Mr.
David B. Finnegay of our Department’s Division of Legislation,
faceompany me.  # :

My, Dingein/They are well-known to the Chair and the Chair
commends thepf on their ability and work. :

Br. Camn. & welcome this opportunjlgy to testify on IL.R. 25 and
companion Bills which seek to provide Federal authority, in coopera-
tion with #be States, to preserve and protect for the Nation’s use the
importaph complex of natural values which reside in estuaries.

t is #mplicit in the proposed legislation that all these values are not
beingseverywhere adequately conserved and wisely used at the pres-

-ent fime. Before discussing what is now being neglected and could

ang should be betier managed, and before reviewing what the bill
wpuld accomplish, I would Tike to describe briefly what estuaries are
yod why some of the extremely valuable natural resources are in-

ferent in estuarine complexes.

Estuaries are commonly understood to inclnde those coastal com-

f plexes where fresh water from the land meets the salt water of the

oceans with a daily tidal flux. Beeause of the dynamism of both river
and the sea, and because of geological pracesses affecting continental

well this program is integrated into other conservation efforts carried -

m P T \ o Sk e T
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| I HEREBY CERTIFY that on this )\,  day of
SRV , 1971 2 copy of the within Pre-Trial Brief
of Amici Curiae was hand delivered to James J. Doyle, Jdr.,
Esq. and Theodore Sherbow, Esqg., Sherbow, Shea & Doyle,
10 Light Street, 27th Floor, Baltimore, Maryland 21202,
and Francis B. Burch, Zsq. and Henry R. Lord, Esq.,
Attorney General's Office, One South Calvert, Baltimore,
Maryland 21202, and mailed to Victor H. Laws, Esq.,

107 North Baptist Street, Salisbury, Maryland 21801.
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Anthony M. Taryy I )
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POTOMAC SAND AND GRAVEL

COMPANY, IN THE

Petitioner CIRCUIT COURT

FOR

vS.

GOVERNOR OF MARYLAND, et al ANNE ARUNDEL COUNTY

Respondents

Egquity No. 20430

- = - - » » - - - - - . - = - L] - - -
= == 1 M H - H

MOTTON FOR LEAVE. TO FILE AMENDED BILL
FOR DECLARATORY JUDGMENT AND INJUNCTIVE
" RELIEF

Potomac Sand and Gravel Company, Plaintiff, by Sherbow, Shea
& Doyle and Victor H. Laws, its attorneys, moves, pursuant to
Maryland Rule 320{d) for leave to file an amended Bill for
Declaratery Judgment and Injﬁnctive Relief. The grounds of the

Motion are as follows:

1. Plaintiff's original Bill for Beclaratory Judgment and |
Injunctive Relief alleged that Chapter 792, Laws of Mafyland,
1971 wviolates several provisiong of the United States Constitution
and the Constitution of Maryland.

2. In the course of further research and preparation 5
Plaintiff has determined that Chapter 792, Laws of Maryland, 1971

also violates Article III, Section 33 of the Constitution of

Maryland, which provision was not referred to in Plaintiff's
Bill for Declaratory Judgment and Injunctive Relief.
3. Attached hereto is a copy of Plaintiff's proposed

i
|
1
|
I
|
i

amended Bill for Declaratory Judgment and Injunctive Relief whiché

' é
further alleges that Chapter 792, Laws of Maryland, 1971 violates
the provisions of Article III, Section 33 of the Constitution of

Maryland.

SHERBOW, SHEA & DOYLE

~ . e E
Sl Sdee

Theodore Sherbow .

é;¥5&>MNmu§\;:w“\oJ§§LL. I

{Sames J.\\poyle,jIx.

—y——

i
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\\EST C%&n‘gk ngﬁQ) qék%%.

Victor H., Laws

| STATE OF MARYLAND)

O of [0 77 ros or p)} TO WIT:
{

I HEREBY CERTIFY that there personally appeared before me
this day of October, 1971, John B. Jaske, who made ocath in
due form of law that he has personal knowledge of the matters
and facts alleged herxein and that the matters and factg alleged
herein are true and correct to the best of his knowledge,
informaﬁion and belief.

-

m/7ﬁi/in%7f AL)«~

Notary Public Af”
i/

I HEREBY CERTIFY that a copy of the foregoing Motion to
Amend Bill for Declaratory Judgment and Injunctive Relief was
mailed to Francis B. Burch, Esqguire, Henry R. Lord, Esquire and

i\
W rren Rich, Esgquire, attorneys for Defendants\“§>“ \\ER&TS
&m\ s NN SHERBOW, SHEA & DOYLE
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POTOMAC SAND AND GRAVEL IN THE

COMPANY

CIRCUIT CQURT

Petitioner
FOR

VS|
ANNE ARUNDEL COUNTY

GOVERNOR OF MARYLAND, et al
Equity Ne. 20430

Respondents

"

¥

- - - - - - - - -
- - - - - - - - -

ANSWER TQ SUPPLEMENTAL MOTION FOR
" LEAVE TO APPEAR AS AMICI CURIAE

Plaintiff, Potomac Sand and Gravel Company, by Sherbow,
Shea & Doyle and Victor H. Laws, its attorneys, answers the
Supplemental Motion of Conservation Council of Virginia, Inc.
and Northern Virginia Conservation Council, Inc., for Leave
to Appear as Amici Curiae as follows:

1. Plaintiff is without knowledge or information
sufficient to form a belief as to the truth of the allegations
contained in Paragraphs 1 and 2 of the Supplemental Motion.

Further answering, Plaintiff gsays:

2. DMovants' basis for asking leave to appear as amici
curiae is that Chapter 792, Laws of Maryland, 1971, is an
environmental law. The Act in gquestion does not show, on its
face, that it is an environmental law.

3. The Act in question is clear and unambiguous and
may not be construed as being an environmental law.

4. Because the Act in guestion is unambiguous and does
not refer to any environmental purpose, there are no issues
of environmental law relevant to this case.

Having fully answered the Supplemental Motion for Leave
to Appear as Amici Curiae, Plaintiff, Potomac Sand and Gravel

Company, Inc. reguests that the same be denied.
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Theodore Sherbow

\\mi \\U\A\\J — |

ames J.\poyle, Jr. §

\&M&g S

Victor H. Laws

V2
WE HEREBY CERTIFY that on this -3th day of September,

1971, a copy of the within Answer was mailed to Francis B.

Burch, Esguire, Henry R. Lord, Esguire and Warren Rich, Esquire, |
¢

Attorneys for Defendants and Lloyd M. Gerber, Esquire, Robert M.
Nied, Esquire, Thomas B. Eastman, Esquire, Anthony M, Carey,
Esquire, Timothy J. Bloomfield, Esquire, George W. Wise, Esquire

and Alvin Ezrin, Esquire, Attorneys for Movants.

SHERBOW, SHEA & DOYLE

5 N
\\x\ @ﬂa_l:\\\ HH\)&&M N

SJames Iy poyle, Q¥.
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POTOMAC SAND AND GRAVEL COMPANY,

Plaintiff IN THE

V. CIRCUIT COURT

MARVIN MANDEL, FOR
Governor of the State of Maryland
ANNE ARUNDEL COUNTY
JOHN C. HANCOCK,

State's Attorney for Charles County, Md.

FRANCIS €, GARNER,
Sheriff for Charles County, Md.

and

(LI L L L L L L] I T L BT DL I BN L

COL. THOMAS S, SMITH,
Superintendent, Maryland State Police,

Defendants

SUPPLEMENTAL ORDER

Upen the foregoing Supplemental Motion for Leave to Appear
as Amici Curiae, no Answer thereto having been filed by any of the
parties to this action, it is this day of , 1971,
ORDERED by the Court that the Northern Virginia Conserva-
tion Council, Inc., and the Conservation Council of Virginia, Inec.,
may appear as amici curiae to participate in arguments and file briefs,
but not to examine witness or offer evidence. Counsel for amici curiae
shall furnish a copy of their briefs to counsel for all parties, and
counsel for all parties shall serve upon counsel for amici curiae copies

of all pleadings, motions, or briefs hereafter filed.

’

E& Matthew S. Evans, Judge
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POTOMAC SAND AND GRAVEL COMPANY,

prrony

IN THE

Plaintiff CIRCULIT COURT

V. FOR

ANNE ARUNDEL COUNTY

MARVIN MANDEL,
Governor of the State of Maryland

JOHN C, HANCOCK,
State’s Attorney for Charles County, Md.

FRANCIS C. GARNER,
Sheriff for Charles County, Md.

and

COL. THOMAS S. SMITH,
Superintendent, Maryland State Police,

e T e S e

befendants

SUPPLEMENTAL MOTION FOR LEAVE TO APPEAR AS AMICI CURTIAE

Conservation Council of Virginia, Inc. and Northern
Virginia Conservation Council, Inc. by Timothy J. Bloainfield, George
W. Wise, and Alvin Ezrin, their attorneys, move for leave to have
their names added as Amici Curiae to the organizations which filed
a Motion for ILeave to Appear as Amici Curiae on August 31, 1971,

1. Movant Conservation Council of Virginia, Inc. is a
non-profit organization formed in May 1963 with a present membership
of 44 organizations (approximately 175,000 individuals) in the state
of Virginia. The Council’s purpose is to provide an effective and
continuing coordinating structure in working for the conservation,
preservation, wise use, and appreciation of Virginia's natural and _
historic resources, as related to the total environment, through

a program of cooperative action for the cultural, scientifie,

ol



-2_

educational, physical, mental, spiritual, and economic benefit

and well-being of Virginia's citizens and Virginia'®s visitors.

A list of the Council's members is attached.

2. Movant Northern Virginia Comservation Council, Inc.

is a non-profit volunteer citizens organization of approximately

U0 individual organizations representing the counties of Fairfax,

Prince William, Arlington, Fauguier, and Ioudoun and the cities

and towns in the vicinity of these counties.

The Council is an

information and action group dedicated to the wise use of land

and water resources, the preservation of historical and cultural

landmarks, natural park areas, and open space and the overall

protection of Virginia's enviromment.

CONSERVATION COUNCIL OF
VIRGINIA, INC.

NORTHERN VIRGINIA CONSERVATION
COUNCIL, INC.

by =T, m.gd@

Timothy J. loomfleld

Hogan & Hartson

815 Connecticut Avenue, N.W.
Washington, D. C. 20006

Of Counsel:

0Of Counsel:

A ¥ o~
£ jgf ;
k L
; 1o LA e T et L

George W. Wise

Hogan & Hartson

815 Connecticut Ave.,N.W.
Washington, D.C. 20006

Alvin Ezrin

Hogan & Hartson

315 Connecticut Ave. N.W.
Washington, D.C. 20006

Attorneys
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I HERERBY CERTIFY that om this 8th day of October ’
1971, copies of the foregoing Motion for Leave to Appear as Amici
Curiae were mailed to Franecis B. Burch, Attorney General, One
South Calvert Street, Baltimore, Maryland 21202, and to Theodore
Sherbow, Fsg. and James J. Doyle, Jr., Esg., Sherbow, Shea & Dovle,
10 Light Street, 27th Floor, Baltimove, Marvland 21202 and Vietor H.
Laws, Esg., 107 North Baptist Street, Salisbury, Maryland 21801,

Attorneys for Plaintiff.

= 18Cutl)
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Members of the
CONSERVATTION COUNCIL OF VIRGINIA, INC.

Alleghany Crusade for (Clean Air

Association for the Preservation of Virginia Antigquities

Canoe Cruisers Association

Citizens Against Pollution (Hampton Roads)
Citizens Committee for the Virginia OQutdoors Plan
Citizens Committee for Virginia State Parks
Citizens Council for a Clean Potomac

Citizens League for Envirommental Protection Now
Council for Envirommental Quality {(Hampton Roads)
ECOS

Fairfax County Federation of Citizens Associgtions
Great Falls Conservation Council

League of Women Voters of Virginia

Metropolitan Washington Coalition for Clean Air
North River Riparian Association

Northern Virginia Conservation Council

Northern Virginia Student Envirommental Couneil

Potomac Chapter, American Society of Landscape Architects

Rappahannock League for Enviyonmental Protection
Reclaim the James

Richmond Scenic James Council

SCOPE

Southeast Chapter, Sierra Club

The Garden Club of Virginia

Upper New River Valley Association

Virginia Anglers Club

Virginia Chapter, American Institute of Awrchitects
Virginia Chapter, American Institute of Planners
Virginia Chapter, The Nature Conservancy

Vivrginia Citizens Planning Association
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Members (Continued)

Virnginia
Virginia
Virginia
Virginia
Virginia
Virginia
Virginia
Virginia
Virginia
Virginia

Virginia

Division, American Association of University Women
Division, Izaak Walton Iecague

Farm Bureau Federation

Fedevration of Garden Clubs

Federation ofWomen's Clubs

Quting Club Association

Region, National Speleoclogical Society

Society of Ornithology

Subsection, Society ofAmerican Foresters

Trails Association

Wilderness Committee

Wilderness Society

Wise County Conservation Council

Zero Population Growth of Virginia
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o CROSS8AN COOFPER, R,
JOHM HEMRY LEWIN

H. VERHON ENEY
NORWOOD B. ORRICK
RICHARD W. EMORY
EDMUND P. DANDRIDGE, JR,
ARTHUR W. MACHEMN, JR.
ROSBERT M. THOMAS
FRANCIS 0 MURMAGHAN, JR
A SAMUEL COOK

H, REYMOMD CLUSTER
ROBERT R BAIR
JACOUES T. SCHLENGER
CHARLES B. REEVES, JR.
WILHIAM . MGCARTHY
RUSSELL R. REND, JR.
FREDERICK STEINMANN
THEDDORE W HRIRSK
WHLLIAM Q. EVANS
THOMAS F. PERKINS, IT
JOSERPH H. H. KAPLAN
BENJAMIN R CIVILETT|
GERALD M. KATZ

LUKE MARBURY

STUART H ROME

<. VAN LEUVEN STEWART
LAWRENCE 5. WESLCOTT

YENABLE. BAETJER AND HOWARD
ATTORNEYS AT LAaw
1800 MERCANTILE BANK & TRUST BUILDING
2 HOPKINE PLAZA
BALTIMORE, MARYLAND 21201

TELEFHONE 7S2-8780
ARrEs CoDE 301

Oc¢tober 7, 1971

ALAN M. WILHER
ANTHONY M, CAREY
WILBUR E_SIMMONS, IR,
JAMES L, LEKIN

HARRY D. SHARIRG
GEQRGE €, DOUB.JF,
JOHN HEMRY LEWIN, JF.
ARNOLD P SCHUSTER
LEE M.MILLER

STANLEY WMAZAROFF
ALAN D. YARBRD

HEAL D.SORDEN
ROBERT & SHELTCN
JaCORE L.FRIEDEL
RICHARD W, EMORY. JR.
HARVEY R, CLAPR, 1L

N, PETER LAREAL}
WILLIAM J. GIACOFCE
BENJAMIN ROSENBERG

DOUGLAS P, CONNAH, JR.

ROBERT G. SMITH
JAMES 0. WRIGHT

OF COUNSEL
JOSERH FRANCE

Hon., Matthew S. Evans

Chief Judge of the Circuit
Court for Anne Arundel County

Court House

Annapolis, Maryland 21404

Re: Potomac Sand and Gravel Company v.
Governor of Maryland, et al -~ -
Intervention of Amlei Curige

Dear Judge Evans:

I am writing you on behalf of the attorneys
who represent the various amicl curiae who have moved
to appear in the above matter. We understand the case
is set for a hearing on October 13 and 14, 1971. We
have prepared a pre-trial brief for filing in the
case dealing only with the equal protection and due
process polnts raised in Plaintiff's Bill of Complaint.
These are the issues, which in our judgment involve
environmental and ecologlecal considerations of great
importance to the groups whom we represent.

From ocur prior converszation and my later
conversation with My. Sherbow, it is my understanding
that you signed the order permitting our intervention
but iIntended to hold 1t until Plaintiff flled its answer
to our motlion to Intervene and set forth their objections
thereto. After receipt of Plaintiff's answer, I under-
stood that you would decide whether the reasons advanced
were of sufficient welight to require a hearing on the
guestion; if net, you would exerclse your discretionary
authorlity and permit our limited intervention as amici.

Filed_Qm*Q(ﬁ/l/_mE LT

53



Hon. Matthew 3. Evans
Page Two
October 7, 1971

The only reason advanced by Plaintiff in opposition
to our interventlon is that Chapter 792, Laws of Maryland 1971
is unambilguous and does not refer to any environmental purpose.
We believe Plaintiff's objection to our intervention on this
ground, or on any other ground, is totally without merit. It
is well established that In a case involving an attack against
a State regulatory statute based on denial of equal protection
or due process the Court 1s bound to determine the regulatory
purpose lying behind the statute involved. In doing so, the
Court may assume any reasonable legislative purpose which would
sustain the constitutionality of the statute, and may look be-
yond the language of the statute to determine the particular
evils with which the legislature was concerned. See e.g.
Muller v. Oregon, 208 U.S. 412 (1908}; Developments in the
Law - Bqual Protection, B2 Harv. L. Rev., 196%, 1077.

It is patently obvious that the sole purpose of
the legislature in enacting Chapter 792, Laws of Maryland 1971
was to protect the tidal waters and marshes of Charles County
from the damaging effects of further dredging. Thils is ob-
viously the effect of the statute, and as amicl will polnt
out in their brief, the General Azsembly had ample studies,
findings and other factual data to justify the regulation as
a police power measure.

The cases cited by Plaintiff in its memorandum are
wholly distinguishable. Eaech involved purely a question of
construction of unambiguous statutory language and none has
any relevance to the analysis of legislative purpose in the
context of an equal protection or due process lssue.

Unless we are otherwise advised, we shall file
our pre-trial brief with the Court and serve coplies on all
parties on or before October 13, 1971.

Yery truly yours,

KS;;SZS;lCN“:§R€iT;**§J¢ '
Anthony ﬁ. Carey <i:ij5ﬂﬂﬁ

AMC/mad

ec: Lloyd M. Gerber
Robert M. Nied
Thomas B. Bastman
Alvin Ezrin

Theodore Sherbow 60

James J. Doyle, Jr.
Victor H. Laws , and Henry R. Lord




THE STATE OF MARYLAND,

NO..- 20,430 _Egquity s ANNE ARUNDEL COUNTY, To wit:
__Potomac Sand and GYravel Company VS Marvin landel,iov, Of the otate
of lMaryland et al
TO:
\\ RICHARD G. CROUSE 7840 Airpark +*oad
VA lontgomery Co. Airpark
\ SYA Gaithersburg, Maryland
\ %y A S
MARVIN MANDEL,Gov, of the “tate of 78 Airpark foad
Maryland et al Montgomery Co. Airpark

Gaithersburg ld,
surmoned

You are hereby subinioned [ sumpionsd ducsstesimni {Fee attached réquest) to appear before the Circuit

Court for Anne Arundel County, to be held at the Court House, in Annapolis,

on the 1/, th day of October .., 19 71 at 9:45 _ o'clock

A M,totestifyfor__ ____the Defendants

WITNESS, The Hon. James Macgill, Chief Judge of the FFifth Judicial Circuit of Maryland.
Issued this____ O tD day of October _ , 19 (&

//7257% 3 i

Clerk

TO THE PERSON SUMMONED:

You are further directed to appear at the Assignment Office prior to trial for Court Room designation

Attorney:

Warren K. Hich,Esguire

V8

SHERIFF’'S RETURN

SERVED: SQ(--@/{& 2 Aﬂ (Xf/j &/’Ym Lo A2 qe
name (date)
Worn-Eo¥-2z Yk Weadel - Jo- 13-/ 19

(name) ﬁ’:tkéy/éﬂm[?_\/ (date)

(name) (date)

19

19

(name) (date)
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POTOMAC SAND AND GRAVEL COMPANY,
Plaintiff

V.

MARVIN MANDEL, Governor of the

State of Maryland, et al

Mr. Clerk:

at 9:45 otclock A.M.

" Name
Richard G. Crouse

James White

L]
'

-
+

DéféndantS'

Pleage issue for the feollowing witnesgses to testify for

the Defendants in the abové entitled cause, and make the

writ returnable on Thursday, the 1li4th day of Cctober, 1971,

IN THE .
CIRCUIT COURT .
FOR
ANNE ARUNDEL COUNTY

.D.Ockét'. e

Folio
Case No. 20430 - Equilty

Address -
7840 Airpark Road,

Montgomery County Airpark
Galthersburg, Maryland

7840 Airpark Road,
Montgomery County Airpark

Gaithersburg, Maryland

Warren K. Rich, Esg.
Attorney for the Defendants

i
1

o7
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Plaintiff CIRCUIT COURT
V. : FOR
| MARVIN MANDEL, Governor of the . : ANNE ARUNDEL COUNTY

POTOMAC SAND AND GRAVEL COMPANY, IN THE !

State of Maryland, et al

L)

Deféndants. Equity No. 20430

- NOTICE OF DEFOSITION BY DEFENDANTS

The defendants will fakeithe.deposition of David A, Parker,
Chief Engineer, Potomac Sand and Gravel Company, 3020 K Street,
N.W., Washington; D. C. 20007, upon oral examination before
Salomon Brothers, a Notary Public, or some other pérson duly
qualified to administer an oath, at thé offices of the Department
of Natural Resources, Conference Room, HUth Floor, State Office
Building, Annapolis, Maryland 21401, at 3:00 P.M. on Friday,
chober'B, 1671.

David A, Parkér shall produce and bring with him to the
depogition il rédords concerning purchase of property by Potomac
Sand and Gravel Oompanygfor'drédging sites in Charleg County,
Maryland, including in particular, Cranéy-lsland sité;'Greenway
Flats area and Mattawoman Creek area, including records of taxes |
ﬁaid, menles spent and exploratory tests made With'régard to the
avallability of sand and gravel sites for commercial use. In
addition, records of all land holdings of Potomac Sand and Gravel
Company purchased for the intended cbmméfcial use for the market-
ing of sand and gravel products, both in the State of Maryland
and in the neighboring states of Virginia, Pennsylvania, Dela-

ware and New Jersey.

U\J@lw. k

Warren K. Rich

53
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I HEREBY CERTIFY, that a copy of thé'aforégoing Notice of
Deposition by Defendants was'mailéd b&zfirst'claSS'prépaid mail
to James J. Doyle, Jr., 27th Floor, 10 Light Street, Baltimore,
Ma_ryl-and- 21202; Lioyd M. Gerber, 529 N. Charles Street, Balti-
more, Maryland 21201; Robert M. Nied, 800 Tower Building, 222
E. Baltimore Street, Baltimore, Maryland 212023 Thomas B.
Eastman, 1600 Maryland National Bank Building, Baltimore, Mary-
- land 21202: and Anthony M. Carey, 1800 Mercantile Bank and
Trust Building, 2 Hopkins Plaza, Baltimore, Maryland 21201, on

this lst day of October, 1971.

Warren K. Rich

o6
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POTOMAC SAND AND GRAVEL IN THE
| COMPANY
CIRCUIT COURT
Petitioner
vE. FOR

GOVERNOR OF MARYLAND, et al ANNE ARUNDEL COUNTY

Regpondents Equity No. 20430

[ T T I T I T I TN T I T R T T I T T A Y )

- - - - - -
- - - - - -

MEMORANDUM IN SUPPORT OF MQTION TO STRIKE

Rule 301 (j) allows "unnecessary, impertinent, scandalous,

g irrelevant and improper matter in any pleading"” to be stricken

; by the court acting on its own motion (DiBlasio vs. Kolodner,

] 233 Md. 512, 515-516 (1963)) or upon the motion of a party

1 and may be read in conjunction with Rule 322 of the Maryland

Rules of Civil Procedure (Millison vs. Citizens National Bank,

256 Md. 431, 437 (1969)). Prior to 1966 this Rule wés numbered
Maryland Rules of Civil Procedure 301 (i}.

The allegations in Paragraphs 17, 18 and 19 of the
Defendants' Answer in this case allege that the statute here in
guestion, Chapter 792, Laws of Maryland, 1971, contains an

ecological purpose. However, it is a cardinal rule of statutory

construction in this state, that courts should find the intention :

of the Legislature from the words of the statute, and may not
indulge in interpretation beyond that literal meaning unless the

statute is ambiguous. Beneficial Finance Co. vs. Administrator

| of Loan Laws, 260 Maryland 430 (1970); Amalgamated Insurance

AT
=

i Co. vs., Helms, 239 Maryland 529 (1965); and Hunt vs. Montgomery

County, 248 Md. 403 (1967).

"Rules and methods of construction and interpre-

tation, including legislative history and administrative
practice, are resorted to for the purpose of resol-

ving an ambiguity, not for the purpose of creating

it." Hunt vs. Montgomery County, 248 Md. 403, 414-415
(1967} . '

FILLED
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This Statute admits of no ambiguity.

“(a) It shall be unlawful to dredge for sand, gravel

or other aggregates or minerals, in any of the tidal
waters or marshlands of Charles County, providing

that this section shall not conflict with any necessary
¢hannel dredging operation for the purpose of navigation.

{b) Any person violating the provisions of this Section
shall, upon conviction. thereof, be punished by a fine

of not legs than Five Hundred Dollaxrg ($500.00) nor more
than Twenty Five Hundred Dollars ($2,500.00), providing
further that each day such offense continues cghall be a
separate violation of this Section and subject to
penalties thereocf."

In ascribing an environmental purpose to the Act, when

. its unambiguous terms do not convey such a purpose, Defendants
have gone beyond the bounds of legitimate statutory construction.
The only intention expressed in the Act is an intention to pro-
hibit dredging in Charles County by making such dredging a

criminal offense.

"A statute is not made unclear or ambiguous because

one side in a controversy, in order to obtain a

desired result, gives its words a meaning they do

not on their face, appear to have. If the words

of a statute, given their normal meaning, are plain

and sensible the legislature will be presumed to

have meant the meaning the words import. The

court will not substitute for literal intent, a

real intent unless the literal words of a statute

say something the legislature could not possibly have

Teanti" Hunt vs. Montgomery County, 248 Md. 403, 414
1967

Moreover, the statute is penal in nature and must be

strictly and narrowly construed. Gatewood v. State, 244 MA. 609

{1966), Culotta vs. Raimondi, 251 Md4d. 384 (1968) and Wanzer v.

202 Md. 601 (1953).

Defendants admit the obvious when, in Paragraph 20 of

their Answer, they say "that said statute is clear in all

respects" and ig not vague.

Paragraphs 17, 18 and 19 of the Defendants' Answer are

an attempt to inject the irrelevant and emotional issue of

o3
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ecology into a case involving only the constitutionality of an
‘| act which, by its literal terms, bears no relation to ecology.

These paragraphs should therefore be stricken from Defendants'’

pleadings.
Respectfully submitted,
SHERBOW, SHEA & DOYLE
\:i§x£%w>« &;lhfggggxxxré
Victor H. Laws
WE HEREBY CERTIFY that on this day of September,

1971, a copy of the within Memorandum in Support of Motion to
Strike was mailed to Francis B. Burch, Esquire, Henry R. Lord,
Esquire and Warren Rich, Esquire, Attorneys for Defendants.

SHERBOW, SHEA & DOYLE

SN

James JQE?o'Ie {
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POTOMAC SAND AND
GRAVEL COMPANY

IN THE
CIRCULT COURT

(1]

Petitioner

FOR
Vs,
ANNE ARUNDEL CQUNTY

GOVERNOR OF MARYLAND, et al

Egquity No. 20430
Respondents

»
-
- - -
H = H

- - - -
- - - -

REQUEST FOR HEARING

The Plaintiff requests a hearing on its Motion to Strike.

SEERBOW, SHEA & DOYLE

BYA%&%\&\S&_ @{\J\\S‘mﬁ

""" Theodore Sherbow

.........

Victor H. *Zaws

WE HEREBY CERTIFY that on this Y% day of September,
1971, a copy of the within Request for Hearing was mailed to
Francis B. Burch, Esquire, Henry R. Lord, Esquire, and Warren

Rich, Esqguire, Attorneys for Defendants.

SHERBOW, SHEA & DOYLE

By §§¥“wx343 'ﬂ:HH\qﬁgi;§\§T

James J\ oyle, Wr. W)
Nt

FILED
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POTOMAC SAND AND
GRAVEL COMPANY

IN THE

CIRCUIT COURT

Petiticner
FOR

1 1]

VSU
ANNE ARUNDEL COUNTY

t1]

GOVERNOR OF MARYLAND, et al

Equity No. 20430
Respondents

-
-

"
-

+ - » . - -
+ - - » . -

MOTION TO STRIKE

Plaintiff, Potomac Sand and Gravel Company, by Sherbow,

Shea & Doyle, its attorneys, moves this Court, under Rule 301 (j)

of the Maryland Rules of Civil Procedure, to strike Paragraphs 17,

18 and 19 of the Answer £iled by the Defendants in this case,
as those Paragraphs are unnecessgary, irrelevant and improper
for the:following reasons:

A. Paragraphs 17, 18 and 19 of the Defendants’ Answer

allege, in substance, that Chapter 792, Laws of Maryland, 1971,

i, "serves a valid ecclogical purpose.”

B. This allegation, and the related allegations in those
paragraphs, are irrelevant, unnecegsary and improper, as they
are unrelated and uhresponsi?e to the allegations made in the
Plaintiff's Declaratidn; are an attempt to introduce issues
into this case which are unnecessary to a determination of the
constitutionality of Chapter 722, Laws of Maryland, 1971; and
are inflammatory and prejudicial.

C. Chapter 792, Laws of Maryland, 1971, is clear and
unambiguous, and cannot be construed or interpreted to ke in
furtherance of an ecological purpose. The only purpose of the
act is to prohibit dredging.

D. This Motion is filed in conjunction with an Answer

filed by Plaintiff to a Motion for Leave to Appear as Amici Curiae

of the Maryland Environmental Defense Center, Inc., Maryland
Conservation Council, National Audubon Society, Southern Mary-

FILED
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| Attorneys for Defendants.
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land Audubon Society, Mason Neck Citizens Agsociation, Isaak

; Walton League of America, Inc., Virginia State Division,

and Great Falls Conservation Council, which is also based on

. the contention that Chapter 792, Laws of Maryland, 1971, is an

environmental law.

SHERBCW, SHEA & DOYLE

Theodore Sherbow

NN

Victor H. Laws

WE HEREBY CERTIFY that on this \Q( day of September,
1971, a copy of this Motion to Strike was mailed to Francis

B. Burch, Esquire, Henry R. Lord, Esquire, and Warren Rich, Esquir

SHERBOW, SHEA & DOYLE

30



SHERBOW, SHEA & DOYLE
ATTORNEYS AT LAW

JOSEFRH SHERBOW TWENTY-SEVENTH FLOOR AREA CODE 30|
THEODORE SHERBOW 10 LIGHT STREET MULBERRY S-8517
EDWARD F SHEA JR.

GCABLE ADDRESS
JAMES . DOYLE UR. BALTIMORE, MARYLAND 21202 N
WILLIAM A.AGEE .
ROBERT W, KERNAN
ALAN B. LIPSON September 14, 1971

JOHN 8. JASKE

The Honorable Matthew S. Evans
Circuit Court for Anne Arundel County
Court House

Annapolis, Maryland 21404

Re: Potomac Sand and Gravel Company vs. Mandel,
et al - Equity No. 20430

Dear Judge Evans:

Confirming your telephone conversation of September
10, 1971, with Mr. Sherbow, we have filed an Answer to a
Motion for Leave to Appear as Amici Curiae filed by the
Maryland Environmental Defense Center, Inc., et al. A
copy of that Answer is enclosed together with a Motion to
Strike which has been filed in conjunction with the Answer,
Memoranda in support of each pleading, and Requests for
Hearings.

You have informed us that the Order granting the Motion
for Leave to Appear as Amici Curiae has been signed by you
on the supposition that the time for filing an Answer had
expired. However, the docket discloses that the Motion was
filed September 1, 1971; consegqguently, the enclosed Answer
complies with Rule 308 of the Maryland Rules of Civil Pro-
cedure.

It will be most appreciated if you will advise us con-
cerning what disposition you wish to make of this matter.

JJD:mt :
Encls. - v
ccg: Francis B. Burch, Esguitre
Henry R. Lord, Esquire
Warren Rich, Esguire
Lloyd M. Gerber, Esquire
Robert M. Nied, Esguire
Thomas B. Eastman, Esquire
Anthony M. Carey, Esquire
Timothy J. Bloomfield, Esguire




POTOMAC SAND AND GRAVEL : IN THE
COMPANY
H CIRCUIT COURT
Petitioner
: FOR
vs.

ANNE ARUNDEIL COUNTY

-

GOVERNOR OF MARYLAND, et al
Eguity No. 20430

Respondents

MEMORANDUM IN SUPPORT OF PLAINTIFFE'S
ANSWER TO MOTION FOR LEAVE TO APPEAR
AS AMICI CURIAE

An amicus curiae may only appear in an action at the

request, or with leave, of the court. M. L. E., Amicus Curiae,

4 Am Jur 2d, Amicus Curiae, Sec. 2.

Movants have alleged that they possess expertise on
environmental guestions, and should thus be allowed to appear
as amici curiae in this case. However, there are no environ-
mental issues in this action., The action is simply a test of

the constitutionality of Chapter 792, Laws of Maryland, 1971.

i In deciding this guestion, this court must determine the

Legislative intention primarily from the terms of the Act in

question., Ryan vs. Herbert, 186 Md. 453 (1946), Powell vs.

State, 179 Md. 399 (1941).

A reading of the statute here in gquestion conclusively

|| demonstrates that the only Legislative intention expressed in

that statute is an intention to prohibit dredging in Charles
County, and to attach penal sanctions to such dredgings.

"(a) It shall be unlawful to dredge for sand,
gravel, or other aggregates or minerals in any of the
tidal waters or marshlands of Charles County, providing
that this section shall not conflict with any necessary
channel dredging operation for the purpose of naviga-
tion.

(b) Any person violating the provisions of
this section shall, upon conviction thereof, be punished

by a fine of not less than Five Hundred bDollars ($500.00),

nor more than Twenty Five Hundred Dollars ($2500.00),

FILED
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providing further that each day such offense continues
shall be a separate violation of this Section and sub-
ject to penalties thereof."

There is no word or phrase in this Act which suggests

an environmental purpose for the Legislation, or any other pur-

pose than to prohibit dredging. Nor may the court look behind th%

obvious intention of the Act, through an examination of its
Legislative history or other construction beyond its literal
termg, to find an envirommental or ecological purpose. For
the Act is clear and unambigious, and as such, may not be con-

strued beyond its literal terms. Hunt vs. Montgomery County,

248 Md. 403 (1967}, Amalgamated Insurance v. Helms, 239 MA.

529 (1965), Beneficial Finance Co. vs. Administratoxr of Loan Laws,

260 MA. 430 (1970), and Truitt vs. Board of Public Works, 243

Md. 375, 394 (1966).

Thus the basis upon which Movants seek to appear as amici
curiae in this case, is not an issue in the action. To allow
them to appear as amici curiae under these circumstances would
be confusing and possibly prejudicial. Nor may an amicus
curiae interject issues into the action Which-have not been

properly raised by a principal party. Givens vs. Goldstein,

52 A 2d 725 (D.C. App. 1947}). This court should therefore deny
the Motion for Leave to Appear as Amici Curiae filed herein.

Respectfully submitted,

SHERBOW, SHEA & DOYLE

James'J.)D6§le,<5 .

| ) e \Qﬁ\k s

Victor H. Laws

47
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WE HEREBY CERTIFY that on this \“‘\ day of September,
1971, a copy of the within Memorandum was mailed to Francis B.
Burch, Esgquire, Henry R. Lord, Esqguire and Warren Rich, Esguire,
Attorneys for Defendants and Lloyd M. Gerber, Esquire, Robert M.
Nied, Esquire, Thomas B, Eastman, Esquire, Anthony M. Carey,
Esquire, and Timothy J. Bloomfield, Esguire, Attorneys for

Movants.

SHERBOW, SHEA & DOYLE

48




. POTOMAC SAND AND GRAVEL

: IN THE
i" COMPANY
: H CIRCUIT COURT
Petitioner
: FOR
vs.

ANNE ARUNDEL COUNTY
GOVERNOR OF MARYLAND, et al

LLJ

Equity No. 20430
Respondents

an
"
(1}
"
.
-
-

REQUEST FOR HEARING

The Plaintiff requests a hearing on its Answer to Motion
for Leave to Appear as Amici Curiae.

SHERBOW, SHEA & DOYLE

e AL

Theodore Sherbow

Vlctor H. Laws

WE HEREBY CERTIFY that on this t§’ day of September,
1971, a copy of the within Request for Hearing was mailed to
Francis B. Burch, Esquire, Henry R. Lord, Esguire and Warren
Rich, Esquire, Attorneys for Defendants and Lloyd M. Gerber,
Esquire, Robert M. Nied, Esquire} Thomas B. Eastman, Esquire,
Anthony M, Caréy, Esquire, and Timothy J. Bloomfield, Esquire,

Attorneys for Movants,

SHERBOW, SHEA & DOYLE

FILED
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| POTOMAC SAND AND GRAVEL
COMPANY

i
|

|
! Petitioner

VE.

*n

E
/!
;
|| GOVERNOR OF MARYLAND, et al

Respondents

- - - - -
- . - - -

IN THE
CIRCULIT COURT
FOR
ANNE ARUNDEL COUNTY

Equity No. 20430

- a
H -

ANSWER TO MOTION FOR LEAVE

TO APPEAR AS AMICI CURIAE
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Paragraph 9 of the Motion.

Further answering, Plaintiff says:

Y

Plaintiff, Potomac Sand and Gravel Company, by Sherbow,
Shea & Doyle, its attorneys, answers the Motion of Maryland
Environmental Defense Center, Inc., Mgryland Consexvation Council,
National Audubon Society, Southern Maryland Audubon Society,
Mason Neck Citizens Association, Isaak Walton League of America,
Inc., Virginia State Division, and Great Falls Conservation
Council, for Leave to Appear as Amicl Curiae as follows:

1. Plaintiff denies the allegations of Paragraph 1 of
the Motion except that it admits that the Constitutionality
of Chapter 792, Laws of Maryland, 1971 {(Art. 9, Code of Public
Local Laws of Maryland Sec. 337 A) (1969 Ed.), Titled "Charles

County" Subtitled "Regulation of Dredging Operations” is an issue

2. Plaintiff is without knowledge or information
sufficient to form a belief as to the truth of the allegations
contained in Paragraphs 2 - 8 of the Motion.

3. Plaintiff denies the allegations contained in

4, Movants' basis for asking leave to appear as amici
curiae is that Chapter 792, Laws of Maryland, 1971, is an

eavironmental law. The Act in question does not show, on its

a3
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face; that it is an environmental law.

5. The Act in question is clear and unambiguous and
§ may not be construed as being an environmental law.
6. Because the Act in question is unambiguous and does
ﬁ not refer to any environmental purpose, there are no issues
; of environmental law relevant to this case.
Having fully answered the Motion for Leave to Appear as
: Amici Curiae, Plaintiff, Potomac Sand and Gravel Company, Inc.
| requests that the same be denied.

SHERBOW, SHEA & DOYLE

Theodore Sherbow

Q»sm\&w

Victor H. Laws

WE HEREBY CERTIFY that on this \C\ day of September,

. 1971, a copy of the within Answer was mailed to Francis B.
Burch, Esqguire, Henry R. Lord, Esguire and Warren Rich, Esqguire,
; Attorneys for Defendants and Lloyd M. Gerber, Esquire, Robert M.
f Nied, Esquire, Thomas B. Eastman, Esquire, Anthony M. Carey,

i Esguire, and Timothy J. Bloomfield, Esquire, Attorneys for
Movants.

SHERBOW, SHEA & DOYLE
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POTOMAC SAND AND GRAVEL COMPANY, IN THE

Plaintiff CTRCUIT COURT

V. FOR

Wk Ak By PR FE s

MARVIN MANDEL,
Governor of the State of Maryland

ANNE ARUMDEL COUNTY -

JOHN C. HANCOCK, Equity No. 20430

State's Attorney for Charles County, Md.

FRANCIS C. GARNER,
Sheriff for Charles County, Md.

s ke BB WE EA 3a AE i 4

and

COL. THOMAS S, SMITH,
Superintendent, Maryland State Police,

Defendants

MOTION FOR LEAVE TO APPEAR AS AMICI CURIAE

Maryland Environmental Defense Center, Inc., by Lloyd
M. Gerber, Robert M. Nied, Thomas B. Eastman and Anthony M. Carey,
its attorneys, and Maryland Conservation Council, Naticnal Audubon
Society, Southern Maryland Audubon Society, Mason Neck Citizens
Association, Isaak Walton League of America, Inc., Virginia State
Division, and Great Falls Conservation Council, by Timothy J.
Bloomfield, George W. Wise and Alvin Ezrin, their attorneys, move
for leave to appear in this action as amiei.euriae. The grounds of
the motion are as follows:

l. This action raises important legal guestions in the
field of environmental law, namely the right of the State of Maryland
by public local law to make it a criminal offense to dredge in the
tidal waters and marshlands of a particular county of the State,
and move particularly the constitutionality of Chapte; 792, Laws of
Maryland, 1971 (Art. 9, Code of Public Local Laws of Maryland (1969
Ed.)., Sec. 337 A} titled "Charles County"™, sub-titled "Regulation of

Dredging Operations™.

FILLED
1871 SEP ~} AMIG 18 36



2. Movant Maryland Environmental Defense Center, Inc.
is a non-profit organization which has been recently formed to
participate in appropriate administrative and judicial proceedings
for the purpose of representing the interest of the public in pre-
serving the ecological balance and general guality of Maryland's
natural environment. One of Movant's organization purposes is to
sexwe as a vehicle through which the viewpoints of concerned members
of the seientific, legal and lay communities may be brought to bear
upon questions, the resolution of which like those involved in this
action, may pose clear and substantial threats of envirommental
abuse and degradation.

3. Movant Maryland Conservation Council. Ine., a non-
profit organization which was formed in April, 1969, is composed of
numerous conservation organizations in the State of Maryland (a list
of the council’s members is attached). The Council's function is to
provide a continuing coordinating structure for its members to work
for the conservation, preservation, and appreciation of Maryland's
natural and historic resources by taking appropriate action and
participating in all matters, including judicial and administrative
proceedings, which could affect Maryland's environment.

I, Movant National Audubon Society is a non-profit organi-
zation which was founded in 1905. Individual memberships are in
excess of 70,000 and there ave more than 250 affiliated groups. The
Society’s major purpose is to advance public understanding of the
value and need of conservation of wildlife, plants, soil, and water,
and the relation of their infelligent treatment and wise use to human
progress. Appropriate action is taken by the Society in judicial,
administrative, and legislative actions which could have an effect on

consevvation of the nation®s natural resources.

2.
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5. Movant Southern Maryland Audubon Society, a non-profit
chapter of the Nationai Audubon Society, was created in June, 1971.
Its funetions and activities are the same as those of the National
Audubon Society.

6. Movant Mason Neck Citizens Association is an organization
of property owners and residents in the Mason Neck area of Virginia.
The Association was created in September, 1553 and has been active in
furthering desirable commmity standards and conditions and in
coordinating community-related activities of various civic groups
in the Mason Neck area. Since Potomac Sand & Gravel Company wishes
ta dredge at Craney Island which is in Charles County, Maryland and
which is located near the Mason Neck recreation and wildlife complex,
the Association has a vital interest in this law suit inasmuch as
dredging at Craney Island would have a significant ecological impact
on the Mason Neck region.

7. Movant the Isaak Walton ILeague of America, Inc. Virginia
State Division is a local component of the Isaak Walton League of
America, Inc.., a non-prefit Illinois Corporation which was formed in
1923 and which has a long history in conservation matters. Movant,
which has a membership of 6,200, has been chartered, among other
educational functions, to foster and to promote public appreciation of
marine and marine-related natural resources and enviromment and fo
actively engage in programs for their protection. Such work has in-
volved dealing with all branches of both State governments and the
federal government.

8. Movant Great Falls Conservation Council is a non-profit
organization which was formed on July 7, 1965. It is composed of
approximately 200 members who are residents and non-residents of the
Great Falls area of Virginia. The Council is acgtive in the protection
of the enviromment not only in the Great Falls area of Virginia but

in other areas of Virginia as well.

38



9. The constitutional and envirommental guestions in-

volved in this action deserve a full and complete presentation to

this Honorable Court prior to its decision; Movants, with their

background of specialization and interests in envirommental matters,

may be in a position to assist in the development of such a full

and complete presentation of the facts and legal issues involved.

MARYLAND ENVIRONMENTAL DEFENSE

By

CENTER, INC.

Loy 1) o

By

Lloyd M. Gerber

529 Noxth Charles Street
Baltimore, Maryland 21201
752-2700

Wt AL

Robert M. Nied

800 Tower Building

222 E. Baltimore Street
Baltimore, Maryland 21202
385-1771

T ran B s

By.

Thomas B. Eastman

1600 Maryland National Bank Bldg.
Baltimore, Maryland 21202
685-1120

@M%MMJ/MCX/M

Anthony M. £avey
1800 Mercantile Bank & Trust! Bldg.
2 Hopkins Plaza
Baltimore, Maryland 21201
752-6780

Attorneys
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MARYLAND CONSERVATION COUNCIL
NATIONAL AUDUBON SOCIETY

SOUTHERN MARYLAND AUDUBON SOCIETY
MASON NECK CITIZENS ASSOCIATION

ISAAK WALTON LEAGUE OF AMERICA, INC.,
VIRGINIA STATE DIVISION

GREAT FALLS CONSERVATION COUNCIL

v I —atby. @m—cl JQ

Tlmothy J./ Bloomfield

Hogan & Havrtson

815 Commecticut Avenue, N.W.
Washington, D. C. 20006

‘ £ ;{‘
Of Counsel: _ { éﬁfxfééféﬁﬂ&zji

George W. Wise

Hogan & Hartson

815 Connecticut Ave.., N.W.
Washington, D. C. 20006

0f Counsel: Cth$:4Aa gb:hﬂhu

Alvin Fzvin ¢

Hogan & Hartsen

815 Connecticut Ave., N.W.
Washington, D. C. 20006

Attorneys

I HEREBY CERTIFY that on this /Y day of W ,

1971, copies of the foregoing Motion for Leave to Appear as Amici
Curiae were mailed to Francis B. Burch, Attorney General, One

South Calvert Street, Baltimore, Maryland 21202, Thecodore Sherbow,
Esg. and James J. Doyle, Jr., FEsqg., Sherbow, Shea & Doyle, 10 Light
Street, 27th Floor, Baltimore, Maryland 21202 and Victor H. Laws,
Esqg., 107 North Baptist Street, Salisbury, Marvland 21801, Attorneys

ﬂm/w Lt Gursy,

for Plaintiff.
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Members
of
Marvland Conservation Council., Inc.

Audubon Naturalist Society of the Central Atlantic States, Inc.
Baltimore Campers Association, Inc.

Better Air Coalition

Canoe Cruisers Association

Casual Garden Club

Chesapegke Envirommental Protection Assocciation
Citizens Committee for Soldiers Delight
Committee for Maryland Trail Riding

Committee to Preserve Assateague

Cylburn Wildflower Preserve and Garden Center
Deer Creek Watershed Association, Inc.

Fcology Action, Inc.

Evergreen Garden Club

The Federated Garden Clubs of Maryland, Inc.
Frederick County Sportsman's Council

Isaak Walton League of America, Inc. Maryland State Division
The Junior League of Baltimore, Tnc.

League of Maryland Horsemen., Inc.

League of Women Voters of Maryland

Maryland Ornithological Society, Inc.

Maryland Wetlands Committee

Marvland Wilderness Association

Mountain Club of Maryland

Moyaone Association
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Members (Cont'd)

U. 8. NOL Fishing Club

Potomac Appalachian Trail Club

Potomac River Association of St. Mary's County
Sierra Club, Southeast Chapter

Soldiers Delight Conservation, Inc.

Western Maryland Wildlife Federation
Wilderness Society

Wildlands Committee

Zera Population Growth
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POTOMAC SAND AND : 1IN THE
GRAVEL COMPANY,
CTRCUIT COURT

T

Petitioner,
FOR
V.
ANNE ARUKDEIL COUNTY
GOVERNOR OF MARYLAND,
et al., : Equity No, 20430

Respondents.

ANSWER OF RESPONDENTS FOR
DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF

Now come the Respondents, Governor of Maryland, State's
Attorney of Charles County, Sheriff of Charles County and Super-
intendent of Maryland State Police, by their attorneys, Francis
B. Burch, Attorney General, Henry R. Iord, Deputy Attorney
General, and Warren K. Rich, Special Asgistant Attorney General,
Department of Natural Resources, in answer to the Bill for
Declarstory Judgment and Injunctive Relief, and each and every
paragraph thereof, and say:

. Thst they admit the allegations contained in para-
graph 1 of said Bill.

2. That they admit that Petitlioner 1s engaged, inter
alis, in the business of dredging sand and gravel from two
locations, one in Maryland (the so-called "Greenway Tract") and
ohe in Virginia, but are without knowledge and information
sufficient to form a belief as to the truth of the remaining
allegations contained in paragraph 2 of said Bill.

3. That they are wlthout knowledge and information
sufficient to form a belief as to the truth of the allegations
contained in paragraph 3 of saild Bill, except that they admit
that Petitioner's title to the three tracts described (Mattawomen,

Greenway and Craney Island) is derived from the two deeds referred
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to in sald paragraph 3 and that the references to the grantors,
dates of deeds and land records references are accurate.

i, That they are without knowledge and information
gufficient to form a belief as to the truth of the allegations
contained in paragraph U4 of said Bill, except that Petitioner's
title to the parcel described 1s derived from the deed referred
to in said paragraph 4 and that the references to the grantors,
date of deed and land records reference are accurate.

5. That they admit the allegations contained in the
second and third sentences of paragraph 5 of sald Bill but are
without sufficient Information to form a belief as to the truth
of the allegations contained in the first sentence because of the
vagueness of the phrases "properties” and "riparian land".

6. That they are without sufficient information to form
a belief as to the truth of the allegations contained in para-
graph & of said Bill.

7. That they admit the allegations contained in_the
fourth sentence of paragraph 7 of said Bill, except that they
point out that the permit from the United States Army Corps of
Engineers was obtained by Petitioner's predecessor in title on
January 23, 1956, and was renewed from that date for sueccessive
three-year periods and that, additionally, a permit for waterway
construction (pursuant to Article 96A, Seection 12 of the Maryland
Code) was issued by the Maryland Department of Water Resources on
June 16, 1969. That they deny the allegations contained in the
first and second sentences of said paragraph 7 and, as the basis
for this, point out the provisions of then Article 27, Section
485 of the Maryland Code. That they neither admit nor deny the
allegations contalned in the third sentence of said paragraph 7

and suggest that the Rivers and Harbors Act of 1899, as amended
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to date, and the regulations promulgated thereunder set out the
responsibilities and concerns of the United States Army Corps of
Engineers.

8. That they admit the allegations contained in the
third and fourth sentences of paragraph 8 of said Bill, deny the
allegations contained in the first sentence of said paragraph 8
(Article 964, Section 12 of the Maryland Code as amended to become
applicable to Petitioner's dredging operation was in effect from
July 1, 1967 until August 31, 1970, when declared unconstitutional
for defective titling by the Circuit Court for Worcester County

in Larmar Corporation v. Board of Public Works) and deny the

allegations in the second sentence of said paragraph 8 and suggest
that said permit was "primarily designed" to assure the physical
and structural soundness of machinery operating in the waters of
the State.

9. That they admit the allegations contalned in the
first, second and third sentences of paragraph 9 of said Bill,
are without information sufficient to form a belief as to the
truth of the last two phrases of the fourth sentence of said
paragraph 9 and, with respect to the remaining clauses of said
fourth sentence, neither admit nor deny the allegations but
suggest that the Secretary of Natural Resources is now conducting
inventory, county by county, of the private wetlands in the State
of Maryland and is not now addressing himself to the problem of
permits upon private wetlands,

10. That they &dmit the allegations contained in para-
graph 10 of said Billiil.

11. That they admit the allegations contained in the
third sentence of paragraph 11l of said Bill but are without
knowledge sufficient to form a hellef as to the truth of the
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allegations conteined in the remaining sentences of said para-~
graph 11 and intend to require strict proof of said allegations
from the Petitioner.

12. That they are without knowledge sufficient to form
a belief as to the truth of the allegations contained in para-
graph 12 of said Bill and intend to require strict proof of said
allegations from the Petitioner.

13. That they are without knowledge sufficlent to form
a bellef as to the truth of the allegations contained in para-
graph 13 of sald B1ll and intend to require strict proof of said
allegations from the Petitioner.

14, That the allegations contained in paragraph 14 of
said Bill state legal conclusions and require no response.

15. That the allegations contained in paragraph 15 of
said Bill state legal conclusions and require no response.

16. That they deny the allegatione contained in para-
graph 16 of said Bill.

Further answering:

17. That they state that the statute in question serves
a valid ecological purpose, namely, to preserve the northernmost
area in the Potomac watershed which has not as yet become degraded.
The tidal waters and marsghlands of Charles County are biocloglcally
active in fostering the spawning of anadromous specles of fish
and constitute an important resting place for sald species. These
areag contaln the proper balance of salinity and fresh water
necessary to encourage the spawning process., The waterways and
marshes of Charles County constitute an lmportant roosting and
nesting area for numerous species of waterfowl and other birds,
including_certain endangered speciesgs. One of the reasons for
this is the availability in the shallow waters of food for diving
and wading birds.

e
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18, That they state that the dredging operation of the
Petitioner, and all others who may seek to undertake a similar
course of action, in the tidal waters and marshlands of Charles
County will have a severe and permanent impact upon the ecology
of this area as described in paragraph 17, supra. Such opera-
tions willl destroy the existing wetlands, & wvaluable natural
resource of the State of Maryland with important scenic value for
the public at large: will change the area from a shallow water
to a deep water habitat with the consequent effect of reducing
or eliminating the present shelter, vegetation and benthic
organisms for feeding purposes on the river and creek bottoms,
The noise, motion and agitation necegsarily accompanying a
dredging operation is destructive to the spawning, roosting and
nesting habitats of the fish and wildlife presently found in the
area,

19. That they state that the fish and crustacea found
in the tidal waters and marshlands of Charles County constitute
a valuable natural resource of the State of Maryland and that
the loss would resullt in severe economic hardship upon the fisgher-
men and watermen of the State of Maryland.

20, That they state that Chapter 792 of the Laws of
Maryland of 1971 constitutes a valid and reasonable.exercise of
the State's police power through the legislative process, that
this statute is relevant to the achievement of State objectives
and is integrally related to the accomplishment of legitimate
State interests; that there ig no unconstitutional taking of
Petitioner's property without compensation, rather that there is
merely a specifilc use to which Petitioner's property may no longer
be placed; that this use restriction is not so burdensome as to
constitute a de facto taking; and that sald statute is clear in

all resgpects and is not void for vagueness,
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2)3. That they state that the title of the Petitioner
to the tracts in question has been challenged by James Louis
Hancock {Route 1, Box 42C, Indian Head, Maryland 20640) in a
letter dated April 27, 1971, addressed to John R. Capper, Deputy
Director of Chesapeske Bay Affairs.

22, That they state that Petitioner's predecessor in
title conducted a dredging operation in the Potomac River in
Prince George's County between Fox Ferry and the Woodrow Wilson
Bridge and that Petitioner on June 16, 1969, was granted a peramit
by the Department of Walter Resources to continue such dredging.

WHERFFORE, Respondents pray that this Honorable Court
deny to the Petitioner eacb and every aspect of relief sought by
it in the Bill for Declaratory Judgment and Injuncitive Relilef and-

that an order be entered by this Honorable Court upholding the

constitutionality of Chapter 792 of the Laws of Maryland of 1971,
with the entire costs of this proceeding to be borne by the

‘\/ Ligy o /»J) /’/‘):wé({/;

Franc 8 B, bBurch
Attorney General

{"ML»T /€ »&[

HeEnry R, [Lord
Deputy Attorney General

Petitioner.

One South Calvert Street
Baltimore, Maryland 21202

383-3737

£

: 5’!/:‘51.-\-; 5, KI /f::«afé
Warren . Rich
Special Assistant

Attorney General

Department of Water
Resourcesg, State 0fflce
Building, Annapolis,
Meryland 21401
267-587T

Attorneys for Respondents
B
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T HEREBY CERTIFY that on this <¢ :‘géay of July, 1971, a
copy of the foregoing Answer was malled, postage prepaid, to
Theodore Sherbow, Bsg. and James J. Doyle, Jr., Esqg., 10 Light
Street (27th Floor), Baltimore, Maryland 21202 and to Victor H.
Laws, Esg. 107 North Baptist Street, Salisbury, Maryland 21801,

Attorneys for Petitioner.

- LOI‘d e~
Deputy Attorney General
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POTOMAC SAND AND GRAVEL COMPANY,
a District of Columbia corporation,

Plaintiff,
Ve
MARVIN MANDEL, |
Governor of the State of Maryland : IN THE
CIRCUIT COURT
FOR
ANNE ARUNDEL COUNTY

25/

and
JOHN C, HANCOCK, :
State's Attorney for Charles County
: Docket
Folio
: File No. 20,430 Equity

FRANCIS C. GARNER,
Sheriff for Charles County

COLONEL THOMAS S. SMITH,

Superintendent,
Maryland State Police,

Q34

and

and

Defendants.
ORDER

g Upon agreement of counsel for all parties, it is this
fL day of July, 1971, by the Circuit Court for Anne Arundel

County,
ORDERED THAT:
During the pendency of this action and until a final

1.
decree or order is eniered by this Honorable Court, neither

Defendants, Jointly or severally, nor their agents or representa-
tives will seek to enforce Chapter 792, Laws of Maryland, 1971

(Article 9, Code of Public Local Laws of Maryland (1969 Egd.),
Section 337A), titled "Charles County"”, subtitled "Regulation of

Dredging Operations' against Plaintiff, its officers, directors,

agents, servants or employees.

<¢
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*

2. During the pendency of this action and until its final
conclusion, Plaintiff for 1tself and its officers, directors,
agents, servants and employees agrees 1t will not intenslify or
increase its dredging operations in Charles County beyond those
production schedules which it achieved in the months of July,
Avgust, September and October for the years 1969 and 1970.
Plaintiff asserts that its total dredging production in tons for

each month was as follows:

1969 1970
July 82,028 90, 7ok
August 81,624 71,594
September 89,235 48,164
October 98,245 58,888,

Approved as to form:

1 10sgi ht /st rdet 27th Floor
/Ba msgé, Mg;yiand 21202

Henry R. G

Deputy Attgrney General
One South (Calvert Street
Baltimore, Maryland 21202

383~ 3733

/ékwaK%

a ren K, Rlcn

Assistant Attorney General
Department of Water Resources
State Office Bullding .
Annapolis, Maryland 21401
267-5377

Attorneys for Defendants

-
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_ NO. 20,430 E@PITY
(EQUITY SUBPOENA) Ej’V

THE STATE OF MARYLAND,
ANNE ARUNDEIL COUNTY, To Wit:

To JOHN C. HANCOCK,State's Attorney for Charles County

Charles Co, Sourthouse Le Plate Md,

FRANGIS €. GARNER,Sheriff for Charles Co,
Charles Co, SYourthouse La Plata M4,

Col THOMAS S. SMITH,Superintendent, Maryliand State Police

State Pdbice Bldg, Pikesville M43,

GREETING:
We command and enjoin you that you do within the time limifed by law, beginning on

the first Monday of July next and ending fifteen days thereafter
{(month)

cause your answer or other defense to be filed to the complaint of

Potomac Sand apnd Spravel “o.

(here insert name and address of complaint or complainants)

against you exhibited in the Cireuit Court for Anne Arundel County. Hereof fail not, ag you
will answer the contrary at your peril.

Witneas, the Honorable James Macgill, Chief Judge of the Fifth Judicial Cirenit of
Maryland, the__ 2R3 _day ot March ,19__ T3
Issued the. . 30thlay of June , 1971
TO THE DEFENDANT(S):

You are reguired to file your answer or other defense in the Clerk’s Office within fifteen
days after the return day named in the above subpoena. Personal attendance in Court on the
day named is not necessary, but unless you answer or make other defense within the time
named, Complainant(s) may obtain a decree PRO CONFESSO against you which upon
proper proof may be converted to a final decree for the relief demanded.

Solicitor for Complainant (3)

Namelames J, Voyle,dr,

Address_ 10 Light 5%,

Balto. Mr%- )77/&;,“ Z /M ‘ , Clerk

(SEAL)

EQ-19 26 A4
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Al 9. 04

Summoned John C.Hancock, Francis C. Garner,
Col. ThomasS. Smith by service on Warren Rich, Asst. Atty. General
on this 1lst day of July, 1971 and left with him a Equity Subpoena,

Bill for Declaratory Judgment and Injunctive Relief

$12.00 i B /e/”‘%’f““‘”

Pidi w DG 0%, seami

e o b O

1371 JUR 3|



NO. 20,430 EQUITY
(EQUITY SUBPOENA) DRV HEE

THE STATE OF MARYLAND,

ANNE ARUNDEL COUNTY, Te Wit:

To. MARVIN MARDEL, Governor of the State of Maryland

3tate House

Annapolis, Maryland

GREETING:
We command and enjoin you that you do within the time limited by law, beginning on
the first Monday of July . - next and ending fifteen days thereafter
{(month)

cause your anawer or other defense to be filed to the complaint of

Potomac SBand and Gravel Co.

(here ingert name and address of complaint or complainants)

againgt you exhibited in the Circuit Court for Anne Arundel County. Hereof fail not, as you
will answer the contrary at your peril,

Witnegs, the Honorable James Macgill, Chief Judge of the Fifth Judicial Circuit of
Maryland, the 211d __ day of Mapeh , 1971

Issued the_ _30%th day of____ dJune , 19__71
TO THE DEFENDANT (S):

You are required to file your answer or other defenge in the Clerk’s Office within fifteen
days after the return day named in the above subpoena. Personal attendanece in Court on the
day named is not necessary, but unlegs you answer or make other defense within the time
named, Complainant(s) may obtain a decree PRO CONFESSO against you which upon
proper proof may be converted to a final decree for the relief demanded.

Solicitor for Complainant (8)

Name_ James J, Doyle,Jr,
Address

To-Bight—Sts
Balto, Md. : .
alto .id %‘67"% 4 /L.é)‘— _, Clerk

EQ-19 | 268




L9

S- @ /37

Summoned Marvin Mandel, Gov. by service on Bonnie Gately,
Secty. on this lst-day of July, 1971 and left with her a Equity
Subpoena, Bill for Declaratory Judgment and Injunctive Relief

B4. 00 PN R and

Ny brhis
I K W0, Saomng
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POTOMAC SAND AND GRAVEL COMPANY,

a District of Columbia Corporation
3020 K Street, N. W.
Washington, D. C. 20007

(2]

Plaintiff
VS. IN THE
MARVIN MANDEL, CIRCUIT COURT
Governor of the State of Maryvland 3
State House FOR
¢ Annapolis, Maryland 21404 :
' ANNE ARUNDEL COUNTY
and H
JOHN C. HANCOCK, State's H
Attorney for Charles County Docket
Charles County Courthouse H Folio
La Plata, Maryland 20646 File No.sﬂﬂb’%ijpa
and

"

FRANCIS C. GARNER, Sheriff
foxr Charles County

Charles County Courthouse

La Plata, Maryland 20646

and

COL. THOMAS S. SMITH, Superintendent, :
Maryland State Police

State Police Building

Pikesville, Maryland 21208

Defendants

-

- - - - = = - -
- - - - - - . -

BILL FOR DECLARATORY JUDGMENT
AND INJUNCTIVE RELIEF

Potomac Sand and Gravel Company, a District of Columbia
Corporation, by Sherbow, Shea & Doyle, its attorneys, sues Marvin
Mandel, Governcr of the State of Maryland, John C. Hancock,
State's Attorney for Charles County, Francis C. Garnei, Sheriff
for Charles County and Thomas S. Smith, Superintendent of the
Maryland'State Police, Defendants.

1. This Bill is brought for a Declaratory Judgment pur-
suant to Article 31 of the Annotated Code of Maryland (1957. Ed.,!

1971 Replacement Vol.)

FILED
1971 JUR 30 AMILZ 1T
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2, Plaintiff is engaged in the business of dredging sand
and gravel from two locations, one in Maryland and one in Virginia.
The material thus dredged is delivered to certain of Plaintiff's i
customers and is also taken to Plaintiff's principal place of
business located in the District of Columbia where it is sold to
various contractors and other persons engaged in the building and;
construction business. At the three locations from which
Plaintiff presently conducts its business, it employs approxi- |
mately 106 persons. .

3. In Maryland, Plaintiff is owner of record and has
title to three separate parcels of real property, each of which
was purchased on December 30, 1960, as follows:

a. Fouxr conﬁiguous tracts of land, hereinafter
referred to as the Mattawoman Tract, consisting of
approximately 1300 acres conveyed by deed to Plaintiff
by the Grantor, The Smoot Sand & Gravel Corporation,
in fee simple and recorded in the land records of
Charles County in Liber 152 at Page 37, et seq.

b, Two contiguous tracts of land, hereinafter
referred to as the Greenway Tract, consisting of a
strip of land ninety feet wide and a second strip
five feet wide conveyed by deed to Plaintiff by
Grantor, The Smoot Sand & Gravel Corporation, in

fee simple and recorded in the land records of Charles

County in Liber 152 at Page 37, et seq. The deed
conveying the Mattawoman Tract and the Greenway Tract
is attached hereto, made a part hereof and marked

"EXHIBIT A".

e
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¢, One tract of land, hereinafter referred

to as Craney Island, constituting an island in the

Potomac River containing approximately 20 acres of

land conveyed by deed to Plaintiff by the Grantors,

Lewis E. Smoot and Ann H. Smoot, his wife, in fee

simple and recorded in the land records of Charles

County in Liber 152 at Page 43, et segqg. A copy of

the deed conveying Craney Island is attached here~

to, made a part hereof and marked "EXHIRIT B".

4, On March 6, 1964, Plaintiff acquired an additional
parcel of land consisting of approximately 84 acres which was
contiguous to and became a part of the Mattawoman Tract by deed
from the Grantors, Gecorge P. Jenkins and Mary B. Jenkins, his
wife, and Frank _A. Susan and Clarec¢e Susan, his wife, in fee
simple which was recorded in the land records of Charles County
in Liber 167 at Page 733, et seg. A copy of the deed conveying
this tract is attached hereto, made a part hereof and marked
"EXHIBIT C".

5. Each of these three properties is riparian land in
that each borders on.a navigable body of water within the State
of Maryland. The Mattawoman Tract borders on the Mattawoman
Creek, a navigable stream in Charles County, Maryland. The
Greenway Tract borders on and Craney Island lies entirely within
the Potomac River, a navigable river which passes through and
constitutes one bhoundary of Charles County, Maryland.

6. All of the land ownhed by Plaintiff in Charles County,
Maryland, was purchased by Plaintiff solely for the purpose of
extracting depoéits of sand and gravel as a source of supply for

its customers. These deposits not only lie in the bed of the




. Where dredging was to take place in a navigable stream or river,

navigable stream which abuts the Mattawoman Tract and in the bed

of the navigable river which abuts the Greenway Tract and Craney

Island, but further deposits also lie in the marghlands and fast
lands which comprise the real property owned by Plaintiff in
Charles County.

7. Up to 1967, there were no restrictions on dredging
sand and gravel deposits in Maryland. The only requirement prior
to instituting a dredging operation existed in connection with

the conduct of such an operation in a navigable body of water. ;

it was necessary to obtain a permit to do so from the United
States Army Corps of Engineers, whose only concern was to assure
that the operation did not adversely affect navigation. Plaintiff
obtained such a permit in connection with its dredging operation
on the Greenway Tract and it has, in fact, conducted its dredging.
activities under the authority granted by this permit.

8. Subsequent to 1967, until July 1, 1970, legislation
enacted in Maryland also required a permit from the Maryland
Department of Water Resources to dredge in tidal waters of the
State. The purpose of this permit was primarily designed to
insure compliance with the water quality standards regquired by
Maryland, although other interested departments of the State of
Maryland consulted with the Department of Water Resources in
connection with issuing such permits. Plaintiff sought and ob-
tained permits from the Maryland Department of Water Resources
to dredge on the Mattawoman Tract, the Greenway Tract and Craney
Island. Dredging has actually been conducted on the Greenway

Tract under the authority granted by this permit.




9. While in the process of attempting to obtain permits
from the United States Army Corps of Engineers to dredge the
Mattawoman Tract and Craney Island, and before final disposition
of the applications, the Maryland General Assembly enacted and
Defendant, Marvin Mandel, signed into law, Chapter 241, Laws of
Maryland, 1970 (Art. 66C, Secs. 718-731, Annotated Code of Mary-
land (1970 Replacement Vol.)), titled "Natural Resources", sub-

titled "Wetlands" (hereinafter called the Wetlands Act). This

Act, inter alia, distinguished between state wetlands and private

wetlands and set out the procedures to be followed in connection

with obtaining permits for the institution of dredging operations
in either type of wetland. Plaintiff promptly instituted pro-
ceedings to obtain permits to dredge the state wetlands at the
Mattawoman Tract and Craney Island. Hearings have been held, but

no disposition has been made of either application. At the

present time, the Maryland Secretary of Natural Resources has not!

determined whether a permit will be necessary before Plaintiff

will be allowed to dredge its private wetlands, but in the event
it is determined necessary to cobtain a permit, Plaintiff avers it
intends to make application for such permits promptly.

10. While Plaintiff was awaiting disposition of its
applications for dredging permits from the United States Army

Corps of Engineers and the State of Maryland, the Maryland General
[

Assembly enacted and Defendant, Marvin Mandel, signed into law
Chapter 792, Laws of Maryland, 1971 (Art. 9, Code of Pubiic Localg
Laws of Maryland (1969 Ed.), Sec. 337A4), titled "Charles County”,
sub-titled "Regulation of Dredging Operations." That section .
provides as follows:

"{(a) It shall be unlawful to dredge for sand,




gravel or other aggregates or minerals, in any of the
tidal waters or marshlands bf Charles County, providing
that this section shall not conflict with any

necessary channel dredging operation for the

purposes of navigation.

"{b) Any persons violating the provisions of
this section shall, upon conviction thereof, be
punished by a fine of not less than five hundred
dollars ($500.00) nor more than twenty-five hundred
dollars ($2,500.00), providing further that each day
such offense continues shall be a separate violation
of this Section and subject to penalties thereof.”

This criminal statute, unless enjoined, becomes effective July 1,
1971.

11, Plaintiff is the only company which operates a sand
and gravel dredging operation in Charles County, Maryland. There
are companies doing business elsewhere in Maryland that dredge
either sand, gravel or other aggregate. In addition, there are
in Charles County and elsewhere in Maryland companiesthat conduct
businesses which excavate sand and gravel from land pits. But
since the prohibition and criminal sanction imposed by Chapter
792 are applicable solely and locally to dredging operations in
Charles County, it will only affect Plaintiff's operation in
Charles County.

12, In the event Chapter 792 takes effect and is enforced,
the result will be to texrminate completely Plaintiff's Maryland
operétions and cause it substantial, permanent and irreparable
harm and damage. In its existing dredging operation at the

Greenway Tracts, and in its contemplated dredging operation at




the Mattawoman Tract and Craney Island, Plaintiff does or will
employ personnel sufficient to operate the dredging eguipment
necessary to remove the sand and gravel deposits, irrespective of
where on its land those depgsits are located. The material thus %
obtained is then placed on barges and towed either to various i
customers of Plaintiff or to its plant in the District of Columbié.
Plaintiff is the largest source of sand and gravel for building
and construction purposes in the Digstrict of Columbia.

13. Plaintiff has an annual sales volume of over 800,000
tons, its projected volume for 1971 being 842,000 tons. Denial !
to Plaintiff of the opportunity to dredge sand and gravel depositsg
contained in, on or around its real property in Charles County
by enforcement of Chapter 792 will curtail that projected volume
by approximately 120,000 tons. Predicated upon a gross revenue
of $2,023,000 and a projected gross profit of $423,000 for 1971,
the illegal termination of Plaintiff's Maryland operation by en-
forcement of Chapter 792 would cut Plaintiff's gross revenue by
$290,000 and its gross profit by $205,000. Moreover, because
Plaintiff's customers purchase sand and gravel from Plaintiff
under requirements contracts as needed, the inability of Plaintiff
to supply sufficient material from its Maryland deposits would
cause those customers to seek new and permanent sources of supply
which would further add to the substantial and irreparable harm

and damage Plaintiff will sustain if Chapter 792 is enforced.

14, Chaptexr 792, Laws of Maryland, 1971, and its enforce-
ment are invalid, unlawful and illegal in that:
a. The Act and its enforcement deprive Plaintiff
of its property without due process of law in violation

of Section 1 of the l4th Amendment to the Constitution
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of the United States and in violation of Article 23 of
the Declaration of Rights of the Constitution of Maryland.

b. The Act and its enforcement subject Plaintiff
to criminal prosecution under a penal statute the terms i
of which are so vague and indefinite as to be uncertain
in their meaning and therefore constitute a denial of
due process of law in violation of Section 1 of the 14th
Amen&ment to the Constitution of the United States and
in violation of Article 23 of the Declaration of Rights
of the Constitution of Maryland.

¢. The Act does not apply to persons who_diedge
sand, gravel or other aggregates or minerals elsewhere
in the State of Maryland, nor does it apply to persons
who remove sand, gravel or other aggregates or minerals
from land pits in Charles County and therefore the Act
and its enforcement deny to Plaintiff the equal protection
of the laws in viclation of Section 1 of the l4th Amend-
ment to the Constitution of tﬁe United.States.

d. The Act and its enforcement subject Plaintiff
to criminal prosecution under a penal statute that dis-
criminates between persons and classes of persons similarly
situated and therefore denies Plaintiff equal protection
of the laws in violation of Section 1 of the 1l4th Amend-
ment to the Constitution of the United States.

€. The Act and its enforcement injure Plaintiff
and its property without providing Plaintiff a remedy
at law in violation of Article 19 of the Declaration of

Rights of the Constitution of Maryland.

i1




' f. The Act and its enforcement constitute an
atfempt by Charles County, Marvyland, to take private
property of Plaintiff for public use without just com-
pensation in violation of Article III, Section 40 of
the Constitution of Maryland and without due process
of law in violation of Section 1 of the l4th Amendment L
to the Constitution of the United States and in violation
of Article 23 of the Declaration . of Rights of the
Constitution of Maryland.

15, The Act and its enforcement are further invalid, un-
lawful and illegal in that:

a. The Act does not prescribe fair, reasonable,
ascertainable and obijective standards and driteria for
the determination of the conduct prohibited.

b. The Act does not provide for just compensation
for the denial to Plaintiff of the use and enjoyment of
its property.

16. Plaintiff is without legal remedy in the premises, and
by reason of the acts and circumstances alleged above, will suffer
irreparable injury and damage and_is threatened with additional
and continuing irreparable injury and damage if the Act is per-
mitted to become effective on July 1, 1971, and is thereafter
enforced.

WHEREFORE, Plaintiff prays:

a. This Court issue a judgmeﬁt declaring the pro~
visions of Chapter 792, Laws of Maryland, 1871, are
invalid and unenforceable in that the Act and its provisio#s

violate the Constitution of the United States and the

12
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Constitution of the State of Maryland.

b. Pursuant to Rule BEBE/0, et seq. of the Maryland

Rules of Procedure, an order be passed temporarily enjoin-}

ing Defendants and each of them during the pendency of
this action, from taking any action or proceeding against
Plaintiff, its officers, agents, servants or employees,
for allegedly violating Chapter 792, Laws of Maryland,
1971, or any provisioh thereof.

¢. Pursuant to Rule BBI0, et seg. of the Maryland
Rules of Procedure, Defendants and each of them be perma-
nently restrained and enjoined from taking any action or
proceeding against Plaintiff, its officers, agents,
servants or employees, for allegedly viclating Chapter 792
Laws of Maryland, 1971, or any provision thereof.

d. It may have such other and further relief as
this Court may deem just and equitable.

3RBOW, SHEA Y

e
Aoy,

Lloyd Gréen herbow

mzz?ﬁ%/?éy}g, Jr.

0 ght/Street, 27th Floor
Baltimore, Maryland 21202
685-6517 '

Urd v W Lol

Victor H. Laws

107 North Baptist Street
Salisbury, Maryland 21801
749-7500

Attorneys for Plaintiff

13

H




CITY OF BALTIMORE

STATE OF MARYLAND, to wit:

—-"_;‘
- gl

I HEREBY CERTIFY that on this . ¢ day of June, 1971,
before me, the subscriber, a Notary Public in and for the City
and State aforesaid, personally appeared LLOYD GREEN, who made
oath in due form of law that he is Vice President and General
Manager of Potomac Sand and Gravel Company, the Plaintiff herein,
and that the matters and facts stated in the aforegoing Bill of
Complaint are true to the best of his knowledge, information and
l

belief.

As witness my hand and Notarial Seal.

/

:' ? .-':"/, T ——
(7 o (S f A
Notary Public bf/
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in the year one thousand nine hundred and gixty, by Lewis E. Swmool and Ann H. Suoob, his wife, . .'

PER-SIMPLE DERD—CODE~—CITY ok COUNTY

day of  Decembar, - -

both of )L/:‘y /9‘31'1 §.¢ ' Cour(ty, in the State of Viréinia., GRANTCRS.

WITNESSETH, that for and in considoration of the swa of Ton ($10. GO) DoXlars and
oi.her good and va.luable considerations paid the said Grantors b;,r Potomac Sand and Gravel
Company, a body corporate, recoipt of which is heroby acknowledpged, the said Lewis IE..
~ Smoot and Ann H, Smoob do hereb}; grant and convej to and unto the said Pothnaé Sand ardl,
Gravel Company, a body carperate, its successoré and assigns in feé simple, ail ’c‘aa.tl lot,
tract, piece, parcel or subdivision of land and prenu.ses which was acqu...red by tho sald
Iewis E. Smoot by deed from Zhe Smoot Sand,\;::i Gravel Corpora.tion dated the 27th day of
February, 1917 and rocordod among the Land Records of Charles County, Maryland in dibea
W.M.A. Noo L7 folio 635 etc., in which said Geed the land herely intended to x convofca
is desceribed as situate, lying and being in the Pobomac River about ‘one-half mile wosh
of the propert g;m iﬁyag;&ecioas E. Smoob located in Charles County, Maryland, commonly
called and lnovm as "Grimes Diteh”, constituting an island commonly called and laown as
¥Crane Island', or "Craney Island"* and 'contain::ng thicty (30) acres of land, more o Jﬁs:.',:.
but which according to a plat recorded on Octobor 12 s 1922 among the Land Rocurds of
Charles County, Maryland in Iiber W.M.A. No. 39 at folio 605 is shown to conbain twenty .

(20) acres, one (1) rood and six (6) perches by a swrvey dated October 7, 1851.
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Oogelher, with the buildings and improvements thercon erected, made or being; and all and every, the rights,

alleys, ways, walcrs, privileges, appurtenances and advantages, to the same belonging, or in any wise
appertaining., including riparian rights under I\Ia.ryland law and any other applicable law

or laws pertaining vhereto. :

Go have and to hold the Jand - - and premises; above described
and mentioned, and hereby intended to be conveyed; together with the rights, privileges, appurtenances and
advantages thereto belonging or appertaining unto and to the proper use and benefit of the said

Potomac Sand and Gravel Company, a body corporate, its successars

and assigns - - - - - - - - - in fee simple.
nd  thesaid Lewis E. Smoot and Ann H. Smoct - - - - -
: ; __ ' ) generally
do hereby covenant that bthey will warrant speerndby~the property hereby granted and
conveyed, and that they will execute such further assurances of said land - -
- - - - - - as may be requisite. .

NN,y - 3
Witness the handsand sealsof said grantor s.

TEST: //' é
7;;_zz_ﬁ_r___%g___o_f:é;;:z_g_g ___________ G 5. Guost
Ann H. Smoot
wrmaneTERRELN
?'.:;i‘n i b ih i p
bk o»
{‘ n’ & .r "Zj\jg-/:":'/-o';ﬂ;‘g-
‘cu l{'{-b County Asse%?f W
DISTRICT F COLWBIA, CITY OF WASHINGTON,
Stere olﬂvﬂmﬂmzb- . © to wik:
; %, [ :

I nErepy CERTIFY, that on this S0 = day of Dacemnber in the year one
thousand nine hundred and sixty before me, the subscriber a Notary Public of the Stitv-of
Maryhomtinmont for District of Columbia, o - = = = - -
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POTOMAC SAND AND GRAVEL COMPANY
a District of Columbia Corporation

Vs

MARVIN MANDEL, Governor of the
State of Maryland

JOHN C. HANCOCK, State's Attorney
for Charles County

FRANCIS C. GARNER, Sheriff for
Charles County

Col. THOMAS S. SMITH, Superintendent,

Maryland State Police
- * L4
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. IN THE CIRCUIT COURT
* "FOR
. ANNE ARUNDEL COUNTY,
. MARYLAND
.
* ' No, 20,430 Equity
.
.
L]
.
. » * .

the within proceedings

and approve same for transmittal to Maryland Court of Appeals.

APPELLANT

Theodore Sherbow, Esqg.

Date _QJL{‘J?S-XQS‘{ 2

Date %&e 1472

Date
Victor H. Laws, Esq.
APPELLEES
Date
Francis B. Burch, Attorney General
Date
Henry R. Lord, Esg.
Bate

Warren K, Rich, Esg.
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a District of Columbia Corporation

VS

MARVIN MANDEL, Governor of the
State of Maryland

JOHN C. HANCOCK, State's Attorney
for Charles Co.

FRANCIS C. GARNER, Sheriff for
Charles County

Col. THOMAS S. SMITH, Superintendent,
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PLAINTIFF'S COSTS . . . ° .
DEFENDANT 'S COSTS . . . . .
TRANSMITTAL COSTS . . o N .

STENOGRAPHER'S COS3TS . . . .
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a IN THE CIRCUIT COURT
* FOR
* ANNE ARUNDEL COUNTY,
. MARYLAND
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* No. 20,430 Equity
.
»
.
»
» . . .
COSTS

$ 63,00
$ 10.00

. . » $ 15.00
$

1,182,.50
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1,270.50

STATE OF MARYLAND, Anne Arundel County, Sct:

I HEREBY CERTIFY, That the

aforegoing are the Original

papers filed in Case No., 20,430 Equity, in the Circuit Court for

Anne Arundel County.
IN TESTIMONY WHEREOQF,

affiz the Seal of the

I hereunto set my hand and

Circuit Court for Anne

Arundel County, this $&£ day of April, 1972.
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Marjoryg Se. Holt, Clerk
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J. JOSEPH CURRAN, JR.
ATTORNEY GENERAL

OFFICE OF THE ATTORNEY GENERAL

200 SAINT PAUL PLACE
BALTIMORE, MARYLAND 21202-2021

(410) 576-6300

D.C. Metro 470-7534

Telephone for Deaf
Balto. Area 576-6372 D.C. Metro 565-0451

March 30, 1993

Mary McNally Rose, Clerk

Circuit Court for Anne Arundel County
Courthouse, Church Circle

P.O. Box 71

Annapolis, Maryland 21404

Re: Potomac Sand and Gravel Co.
v. Governor of Maryland
Case No. 20430 EQ

Dear Ms. Rose:

RALPH S. TYLER
DEPUTY ATTORNEY GENERAL

Telecopier No.
(410) 576-6955

WRITER'S DIRECT DIAL NO.

(410) 576-6330

In response to your request of January 26, 1993 to Henry Lord, the Office of the
Attorney General has no interest in the exhibits that were introduced in the above-

captioned case. Please dispose of them as you see appropriate.
Thank you for your time in this matter.

Sincerely,

v O,

Evelyn O. Cannon

Assistant Attorney General
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COURT: No. 20,430 Equity, Potomac Sand and Gravel
Company v. Gov. Marvin Mandel, Govemor of Maryland,
etal, Are counsel ready to proceed?

MR. DOYLE: Yes, Your Honor. The plaintiff is ready.

MR. EASTMAN: Your Honor, on behalf of the Amici, Mr. Ezrin
is on his way from Washington. He has not arrived
as yet.

CQURT: Well I think we have one or two preliminary
things here we can dispose. First would be, 1
think there is a motion to strike --

MR. DOYLE: That's the plaintiff's motion to stike certain
portions of the answer, yes, sir.

COURT: Yes,

MR. DOYLE: And flled with that was the motion, or the
answer opposing the intervention by the Amici.

COURT: Correct.

MR. DOYLE: Those two matters were before Your Honor, and
an order 1 believe was signed but the =--

COURT: What happened on that, I was getting ready
to go on vacation the following day and usually
when a motion to intervene is filed,such a motion
you have fifteen days to answer, and eleven days
had expired and nothing had been filed and I was
leaving the next day, so I filed the order and L

had no sooner filed it when I received a phone call




MR, DOYLE:

COURT:

MR. DOYLE:

from both sides, and I indicated to -~ well, to
both sides that I would not file the order, but
I would hold it and give the other side time to
answer the motion and I would hear, and I had
planned to dispose of those motions today before
proceeding on the trial of the merits.

I assumed that to be the case, and since that
time, I think relevant to these pending pleadings
is the fact that some of the counsel for the
intervenors have sent the court a letter, and also
a pretrial brief. So we answered that letter
and hand delivered it to Your Honor yesterday.

Yes. Well I have not read the brief. It
is here but I haven't read it.

Qur position is that we tactically, and we
believe legally properly so, wish to keep ecology
and environment out, and I suspect, as you indicate
there may be some preliminary disposition of that
now or the court may indicate, wish to hear us on
the matter, or wish to advise us as to how we
should proceed with the case. As the plaintiff in
the case it was my intention not to introduce any
testimonywith regard to ecology and environment,

and if in fact the court uliimately permits such

-testimony from other sources then I would hope to




COURT:

MR, DOYLE:

MR. RICH:

have the opportunity, of course, to rebut it
with proper testimony, but it's our position at this
time, both in support of the motion to strike and
the answer to the petition to intervene, this case
does not involve ecology, and for that reason
evidence regarding those issues should be withheld
from the record. We have also, and I might just
make a comment about it, so that counsel is apprized.
We filed yesterday a motion to amend the pleadings,
amend the declaration or the bill of complal nt.
That motion is not a substantive factual request,
It has to do solely with the fact that in our
research preparatory to this case we found another
Section of the Maryland Constitution which we would
like o call to the court's attention, and at the
proper time make legal arguments in xkak connection
with that Section of the Constitution.

Yes. Well I think we can dispose of that
preliminarily also.

Alright, fine,

Your Honor, I represent the State of Maryland.
The Deputy Attorney General is not here yet this
morning. He is with the Attorney General but will
be here in approximately a half hour. I don't know

if you want to hear arguments opposing the motion




COURT:

MR. RICH:

MR. DOYLE:

COURT:

MR, RICH:

COURT:

MR. RICH:

COURT:

at this time by Mr. Doyle,

Well if you all would like to speak to the
motion I'1l be glad to hear you, but I think it
has to be disposed of before we can proceed with
the case on its merits.

Yes, Your Honor.

Well since it is my motion Isuspect I'm
under the gun to at least give the court some
reason why I believe ecology should not be --

Yes. Are you prepared to --

Yes, 1 am prepared to respond to Mr. Doyle,
Your Honor. 1 would prefer Mr. Lord being here
but I don't want to take the court's time. I could
suggest to the court that, not to shift the emphasi$
but the questions of the Amici is totally related
with the motion to strike, and in fact the motion
to strike was made because of the opposition to the
Amici intervention, but --

I think I am aware of that. That's obvious,
I should say.

But if the court would prefer to go ahead
with the motion opposing the Amici first, that mighi
be better.

Well as I understand counsel for -- isn't heré¢

either.




MR. EASTMAN: Well Your Honor, I am one of the counsel

COURT:

MR. RICH:

COURT:

MR. DOYLE:

COURT:

MR. DOYLE:

COURT:

MR. DOYLE:

for the Amici so I am ready to answer that issue
right now . If you want you can proceed on that
but I would point out that issues are very closely
interralated and it would appear that as the court
decides one issue it would likewise decide the
other one as well. So the two are tied very much
together.

Yes, I realize it. Are you gentlemen ready
to proceed?

Yes, Your Honor.

You seem to be the ones that don't have your
cohorts here with you.

The plaintiff is ready, Your Honor.

Well suppose we proceed with the motions
then,

Alright, sir.

Let me get your names straight now. Your
name?

James J. Doyle, D-o-y-l-é of the Baltimore
Bar. My associate here is Mr. John #aske, and we
are both of the law firm of Sherbow, Shea & Doyle
in Baltimore, I have with me, and I would like to
formally introduce to the court, Mr. Clyde Slease,

who is a member of the Pennsylvania Federal and




State Bars and also a member of the Bar of the

Supreme. Court of the United States.

COURT: Nice to have you with us.

MR, EASTMAN: Your Honor, I am Thomas B. Eastman of the
Baltimore Bar of the Baltimore firm of Ober, Grimes
and Shriver.

MR. RICH: Your Homr, my name is Warren Rich. I am a
Special Attorney General for the S&te of Maryland,
and with me/;any Loxd.

COURT: He will be here.

MR. RICH: He will be here.

COURT: Well Mr. Doyle, I will be glad to hear you.

MR, DOYLE: Thank you, Your Honor. May it please the

court in this case, when it was fil ed, the bill of
complaint was, we hope, carefully drawn to attack
the constitutionality of House Bill 1192, or as it
may otherwise be referred to, Chapter 792 of the
Acts of 1971. It was carefully drawn in the sense
that the bill specifically avoided references to
ecology and enviromment and that was not happen-
stance. It was studied on our part. When the
petition to intervene was filed, a review of that
peition and the law supporting it, suggests that
the thrust of that petition to intervene is solely

and completely environment and ecology, and when




the answer to the bill was filed, while it did
precede the makion to intervene, it contained in
it references to ecology and environment. As the s
court has already eluded to, we did not at that
time file a motion to strike that portion of the
answer because we felt we would meet that issue
here in the courtroom, but when the petition to
intervene was filed we, of course, then felt we
had to draw the issue in the form of pleadings
which we did, Now the question here is, and we
have filed in support of the motion to strike and
the answer opposing the intervention, a memorandum
of points and authorities which we think may be

of assistance to the court, but the thrust of it

is this. Any reference at all to House Bill 1192,
and we haw here the enrolled copy of the bill
which we will introduce into the evidence, but if
court wishes it we can perhaps agree to introduce
that now. Any reference at all to House Bill 1192
shows not one ¥ference, not one mention, not one
specific allusion to ecology or an environment.

In fact when the counsel for the various opposition
parties suggest that this.is a matter involved in
the bill they do it solely by inference and solely

by implication. It's our position that it's this




court's prerogative, and indeed responsibility,
to try to conclude what the legislative intent of
this bill was, and I would agree with counsel for
the opposition that if the court finds any 1egitima£e
legislative purpose for the Bill then you have at :
least gotten over the threshold question as to
whether the bill was properly enacted or not. Now |
it's our position that in trying to find the
legislative purpose of that bill, you must look

to the legislative history such as exists in order
to glean that legislative intent. Well as Youk
Honor knows much better than I, in Maryland there
is no formal legislative history. We don't have
records of the hearings. We don't have a congress-
ional record such as exists in Washington, so we can
not go to any formal proceeding of the legislature,
either in the House or Senate to glean that intent.
We hawe got to look elsewhere for it. Nor can we,
and I would like to make reference to this right
now, because in the brief that was filed with you
by the intervenor, an. affidavit was attached signef
by the two delegates of the Charles County delegation
stating what they considered the legislative intent
to be. It's our positioﬁ, and since this was just

filedfesterday, we have no. brief on it but we will

10
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to
be happy/submit cases to you. It's our position

that the law is completely clear, not only in
Maryland but elsewhere, that no legislator may
either by direct testimony from the stand or by
affidavit as was tried here, no legislator mgy
testify as to what the legislative intent is or
was, and I think that's obvious. In every one

of these gases you would have a parade of 185
different people coming in here telling you what
they thought their intent was when they acted on
the bill. So it's our position that the only
thing you can look to in order to glean the
meaning of this Bill is the Bill itself and other
legislative actions that took place surrounding
this Bill and which may hawe some impact on it,
and it's for that reason if the court please that
we assert as forcibly as we can that ecology is
not a part of this Bill. First off reference to
the Bill makes no mention of ecology or environment%
when in fact had the legislature desired to do
so could well have included a preamble, as they do
many, many times, to the effect that this was the
meaning and real purpose. of the Bill. Now coinci-
dentally with thkt, I think the court should take

notice, and can in fact take notice of this

11




chronology of events. At the very time this Bill
was being debated in the legislature the overall
wetlands act, the big act which controls wetlands
throughout the State, had just been signed by the
Governor, not six maths before, and in fact that
Bill, and 1 can ~~ the preamble to the Bill clearl
states that the purpose of the entire Wetlands Act
was indeed to put the State in the business of
striking proper ecological balances, and the
theory and the thrust of that Bill was that it

put the ecological controls in the State for the
entire State. Now it's our position that absent
any declaration in this Bill that ecology was

in fact the thrust of the Bill,the court certainly
can take judicial notice of the fact that there
was no need, no need at all on an ecological basis
for 1192 because the State had completely acted in
the Wetlands Act, and that covered Charles County
as well as any other County. Beyond that, and Mr.
Lord is not here but I believe Mr. Rich may recall
our agreement, House Bill 1271 in the 1971 session
of the legislature, the one that just passed. It
was introduced on March'15th, 1971 when House Bill

1192 was, I believe introduced, three or four days

y

earlier. House Bill 1271 did not pass, but in fact

House Bill 1271, which I proffer now and intend

12




COURT:

to offer, is a Bill introduced by the Charles
County delegation, the same sponsors of the Bill
that we are under attack here, sent to the
Committee on envirommental matters and involved
exactly, identically the same subject matter, that
is dredging sand and gravel in Charles County.
That Bill,quite contrary to the thrust of 1192,
says in effect it's 0.K. to dredge sand and gravel
in Charles County as long as you pay the County or
the State, who ever it is, so much a ton for the
material you take out. So that in fact if you are
talking and looking for whether or not ecological
motivations involved any of these Bills we think
you have this chronology that you can look to to
deny ecology to 1192, First the existence of the
over riding Wetlands Bill, which was designed and
which in its preamble says it is the State's
prerogative and we will cover it for everybbdy
including Charles County. Secondly, the absolute

absence in any regard of ecology, or mentions of

it in House Bill 1192, and finally, the companion

measure introduced by the same sponsors of a bill
which in essence says, the thrust of the Bill is,
it's 0.K. to dredge --

That Bill was defeated.

13
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MR. DOYLE:

MR. RICH:

Yes, sir, it was, and I am not suggesting
that it had passed, I/sgay suggesting it as some
evidence by which you can try to determine legis-
lative intent with regard to a companion measure
that was put in. Absent any mention of ecology
in 1192 certainly, reading the intent of the sponso
together, it seems certain that 1271 says in effect
"We are not too concerned about ecology in so far
as sand and gravel dredging in Cha:les County is
concerned because we will permit it if you pay us
ten cents a ton." Now, the combined weight of thes
three factors, it seems to me, absent any specific
mention ofthe phrase in 1192 permits the court to
conclude that 1192, whatever its purpose was, did
not involve ecology or enviromment, and it is for
that reason that we urge the court to deny any
evidence in this case on those subjects.

Your Honor, in sticking directly to the
words of the Statute it appears that Mr. Doyle
strayed somewhat far afield. He has referred to
two other Bills, one which is the law of the State,
the general wetlands law, and a Bill which I am
not familiar with and which did not pass last year.
I would say that in support of Mr. Doyle's position

he has cited a number of cases which all go to the

14
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question of statutory construction, and in fact

in his argument he stated that if we want to glean

the meaning of the Bill we must stick to the words
of the Bill itself. The point of the matter is
this is not a case of pure statutory construction.
This is a case filed by Potmac Sand and Gravel
on due process provisions of the Constitution
and on equal protection clauses, It is a case
where we have to go back, and it's the burdem to
show if there is a claésification, if Charles
County was carved out, what is the reason for that
classification., It's an equal protection case.
I1f there's a denial of due process what is the
State's interest? What is the State taking in fact
in the public interest, and what is it denying to
the private -corporation? This is a constitutional
case. Not a statutory interpretation case. I think
that that point is very importam&. Secondly, I
that
would say/if the words in the statute itself,
tidelands and marshes -- let me refer to it.
Tidewaters and marshlands, just those two words
connote an ecological purpose, because if you are
going to prevent dredging in tidelands or marshlands,
there's an absolute purpose behind that Bill, and

the purpose is for certain reasons, and one of the
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COURT:

MR. EASTHAN: Your Honor, I have, on behalf of Amici T

reasons is for ecology. Now I would also refer
the court to all the cases that 1 know of which
have arisen under Section 403 of the Rivers and
Harbors Act, or Section 10 which does not refer
to any ecological purpose. So in almost every
dredging case that I know of the question of ecolog;
is brought up. The question of whether or not

in order to get an Army Corp permit you can go
forward with your burden to show the necessity

for dredging. Now there's no verbatim citation
to ecology. It's a question-of'what is in the
public interest and what is not, and it's all part

of the same law.

Was there anything you wanted to say?

would echo what Mr. Rich has said, that Mr. Doyle
has on the one hand said that you must merely
look at the law on its face, and then proceeds to
recite and refer to several cases which go beyond,E
behind the statute,; and he is attempting to do the
same thing that he says tlat we can not do, I
would point out that this statute was referred to
the environmental matters committee, and the
intentdbn of it in just reading it over is clearly

to protect the ecology of the area, and just

16




COURT:
MR, EZRIN:

MR. DOYLE:

as a matter of the obvious affect of the dredging
and why there was an attempt to stop the dredging,
the obvious attempt Was not to deprive Mr. Doyle's
client of a right to take the sand and gravel
from there, but in deed to protect the very
delicate envirommental and ecological balance in

this area. Your Honor, I would have nothing

to the cout

further to add, but I would like to introduce/

Mr. Alvin Ezrin, who is a member of the Washington,
D. C. bar, and also a member of the New Jersey
bar, and is associated with the Washington firm

of Hogan and Hartson,

Mr, Ezrin, it's nice to have you with us.

Thank you, Your Honor.

If it please the court, just a very brief
rebuttal. Perhaps I -- it's obvious I am not
making myself clear at least to my opponents at
the other end of the table, I am not suggesting
that what I cited in my memorandum I am tryimg to
deprt from now. The fact of the matter is.that the
law does say tﬁat you must look to the Bill, and
you must find a legislative purpose for that Bill.
As T understand the law when we attack this statute
there are two prongs to the problem that we face

here ag the attackers, on the offense. Number one,
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the question of the legislative purpose,if any,for
the enactment of this statute, and then once we
get past that, a review or a critique or a dis-
sec