
No. 129 Original

In the

SUPREME COURT OF THE UNITED STATES

_____________

COMMONWEALTH OF VIRGINIA,









Plaintiff,

v.

STATE OF MARYLAND,









Defendant.

____________

Motion of the Audubon Naturalist Society for Leave to Participate as an Amicus Curiae in Proceedings Before the Special Master and Motion of the 

Audubon Naturalist Society for Leave to File A Motion to Dismiss for a 

Lack of Subject Matter Jurisdiction 

___________









Kathleen A. Behan









Christopher D. Man*









Arnold & Porter









555 12th Street N.W.









Washington, D.C.  20004









(202) 942-5000

*Counsel of Record



Counsel for Audubon Naturalist Society

October 31, 2000

TABLE OF CONTENTS


PAGE

APPENDICES
i

TABLE OF AUTHORITIES
ii

INTEREST OF AMICUS CURIAE
1

I.
ANS Has Significant Interests in the Fairfax County Water Proposed Blasting and Construction Project.
1

II.
ANS and Its Members Have Significant Rights in the Potomac River Under the Public Trust Doctrine.
4

III.
ANS Has Significant Interests in Having This Case Placed Before A Court With Jurisdiction to Decide It
10

CONCLUSION
12

APPENDICES

A.
Letter from Baida to Man of 10/23/00

B.
Letter from Fisher to Man of 10/23/00

C.
Letter from Baida to Man of 3/28/00

D.
Affidavit of John M. De Noyer, Ph.D

E.
Affidavit of Marie W. Ridder

F.
Draft Response to U.S. Army Corps of Engineers Regarding U.S. Fish and Wildlife Service Comments on Joint Application for Permit for Potomac Mid-River Intake

G.
Letter from Reardon to Sultan of 1/28/98

H.
Letter from Dubrowski to Zirschky of 12/22/97

I.
Letter from Zirschky to Dubrowski of 3/5/98

J.
Fairfax Journal Article

K.
Pre-Hearing Brief of Fairfax County Water Authority

TABLE OF AUTHORITIES

PAGE

FEDERAL CASES

Akau v. Olohana Corp., 652 P.2d 1130 (Haw. 1982)
7

Alaska Sport Fishing Ass’n v. Exxon Corp., 34 F.3d 769 (9th Cir. 1994)
11

Bd. of Pub. Works v. Lamar Corp., 262 Md. 24 (1971)
6

Brady v Mayor of Baltimore, 101 A. 142, (Md. 1917)
9

Casey’s Lessee v. Inloes, 1 Gill. 430 (Md. 1844)
9

Charles River Bridge v. Warren Bridge, 36 U.S. (11 Pet.) 420 (1837)
5

City of Tacoma v. Taxpayers of Tacoma, 357 U.S. 320 (1958)
11

CWC Fisheries, Inc. v. Bunker, 755 P.2d. 1115 (Alaska 1988)
7

Gillen v. City of Neenah, 580 N.W.2d 628 (Wis. 1998)
7

Giraud v. Hughes, 1 Gill. & J. 249 (Md. 1829)
9

Idaho v. Coeur d’Alene Tribe of Idaho, 521 U.S. 261 (1997)
6

Ill. Cent. R.R. Co. v. Illinois, 146 U.S. 387 (1892)
5

In re Am. Waste and Pollution Control Co., 642 So.2d 1258 (La. 1994)
7

James v. Town of West Bath, 437 A.2d 863 (Me. 1981)
7

Kentucky v. Indiana, 281 U.S. 163 (1930)
4

Marine Ry. & Coal Co. v. United States, 257 U.S. 47 (1921)
9

Marks v. Whitney, 491 P.2d 374 (Cal. 1971)
7

Martin v. Waddell, 41 U.S. (16 Pet.) 367 (1842)
5, 6

Mayor of Georgetown v. Alexandria Canal Co., 37 U.S. (12 Pet.) 91 (1838)
5

Morris v. United States, 174 U.S. 196 (1899)
5

Nat’l Audubon Soc’y. v. Superior Court, 658 P.2d 709 (Cal. 1983)
5

Paepcke v. Pub. Bldg. Comm’rs, 46 Ill.2d 330 (Ill. 1970)
7

Pyramid Lake Piute Tribe v. Washoe County, 918 P.2d 697 (Nev. 1996)
7

Rettkowski v. Dep’t of Ecology, 858 P.2d 232 (Wash. 1993)
7

Phillips Petroleum Co. v. Mississippi, 484 U.S. 469 (1987)
7

Potomac Steamboat Co. v. Upper Steamboat Co., 11 D.C. (MacArth. & M.) 285 (1880)
8

Satsky v. Paramount Communications, Inc., 7 F.3d 1464 (10th Cir. 1993)
11

Scranton v. Wheeler, 179 U.S. 141 (1900)
9

Selkirk-Priest Basin Ass’n v. Idaho, 899 P.2d 949 (Idaho 1995)
7

Shiveley v. Bowlby, 152 U.S. 1 (1894)
9

Smith v. Maryland, 59 U.S. (18 How.) 71 (1855)
6

State v. Cent. Vt. Ry., 571 A.2d 1128 (Vt. 1989)
7

Taylor v. Commonwealth, 47 S.E. 875 (Va. 1904)
9

United States ex. rel. Greathouse v. Dern, 289 U.S. 352 (1933)
8, 9

United States ex. rel. Greathouse v. Hurley, 63 F.2d 137 (D.C. 1933)
9

Virginia v. Maryland, 120 S.Ct. 2192 (2000)
1

Wash. v. Wash. State Commercial Passenger Fishing Vessel Ass'n., 443 U.S. 658 (1979)
11

Weden v. San Juan County, 958 P.2d 273 (Wash. 1998)
7

Wharton v. Wise, 153 U.S. 155 (1894)
4

INTEREST OF AMICUS CURIAE

The Audubon Naturalist Society (“ANS”) respectfully moves the Special Master to grant it leave to participate as an amicus curiae in proceedings before him.
  ANS also respectfully moves for leave to file the attached motion to dismiss this case for a lack of subject matter jurisdiction.  With regard to ANS’ request to participate in proceedings before the Special Master, ANS asks that it be allowed to brief issues raised by the parties and, if appropriate, be allowed further rights of participation upon the filing of a motion establishing good cause.


The United States Supreme Court already has rejected the Commonwealth’s suggestion that ANS has “no legitimate interest” in this dispute and that its interests “can be adequately represented by the State of Maryland.”
  The fact that the Supreme Court has determined that ANS satisfies the requirements of Supreme Court Rule 37 for filing amicus curaie briefs with the Court itself suggests that ANS should be afforded the same privilege before its Special Master.


I.
ANS Has Significant Interests in the Fairfax County Water 



Authority’s Proposed Blasting and Construction Project.


Established in 1897, ANS is the oldest naturalist organization in the Washington metropolitan area, with more than 10,000 members from Virginia, Maryland and Washington, D.C.  ANS and its members have a considerable stake in this controversy because they use the very portion of the river where the Fairfax County Water Authority (the “Authority”) proposes to build a mid-river intake.


In addition, ANS’ Virginia members oppose the Commonwealth’s claim that it represents them as parens patriae.  To demonstrate this point, ANS has attached affidavits from two of its many members who oppose the Authority’s proposed intake on environmental grounds and who object to the Commonwealth’s claim to represent their interests as parens patriae.  Affidavit of Dr. John De Noyer (App. D); Affidavit of Marrie Ridder (App. E).  Dr. De Noyer is among the country’s most respected geophysicists, with nearly 50 years of experience, and has served as the Chairman of the Fairfax County Environmental Quality Advisory Council.  He also is a customer of the Authority and, as an elected member of the Herndon Town Council, represents an entire community that drinks the Authority’s water.  (App. D.)  Affiant Marrie Ridder has been appointed Chairman of the Virginia Council on the Environment by two Virginia Governors and is a riparian land owner on the Virginia side of the Potomac River.  (App. E.)  ANS, including its Virginia members, do not want to be bound by representations made on their behalf by the Commonwealth as they may take directly contrary positions in potential legal challenges to this project in the future.


ANS and its members have a long history of using this segment of the Potomac River.  For well over 40 years, ANS has organized bird watching and guided nature tours near the location of the proposed intake.  ANS also conducts kayaking and canoe trips on the Potomac River, where ANS members actually traverse the proposed construction site.  ANS schedules such kayaking and canoe trips on this stretch of the Potomac at least annually (the most recent trip was completed last month), and many of ANS’ members kayak and canoe across the location of the proposed construction more frequently.  Periodically, ANS also offers nature photography courses and graduate environmental courses for Virginia’s teachers.


ANS depends on those activities to attract new members and promote member participation. These activities also provide a forum in which ANS can teach its members and the public about the importance of conservation.  ANS has found that the natural environment provides the best classroom for teaching environmental values.


The Authority’s proposed construction of the intake threatens the activities that ANS and its members enjoy and depend upon. The Authority’s proposal involves blasting a trench that is 18 feet deep, 18 feet wide, and that would extend 725 feet into the center of the river.  A hole also would need to be blasted in the center of the riverbed that would be large enough to accommodate an intake structure 35 feet wide. The construction would last several months, and there can be little question that blasting and the operation of heavy machinery would injure the aesthetic and recreational attributes that the area now provides ANS and its members.  Among other detriments, kayaking and canoeing on the river would be severely limited, if not rendered impossible, by the serious danger posed by blasting and the related construction.


Aside from the short-term impacts from construction, ANS and its members are concerned that the construction and operation of the intake will have serious long-term consequences.  Blasting and construction would generate a great deal of sediment, which may have irreversible effects on the ecology.  Once built, the intake may cause erosion of the riverbed, which could disturb the ecology by altering the flow and course of the river.  Suction from the intake also may threaten the ecology through the entrapment and entrainment of aquatic life. 


II.
ANS and Its Members Have Significant Rights in the Potomac River 


Under the Public Trust Doctrine.


Despite the Commonwealth’s protests to the contrary, much more is at stake in this controversy than the respective rights of two sister states.
  The Commonwealth’s suggestion that the Compact of 1785 provided Virginia riparians with some absolute right to initiate construction projects in the Potomac River free of regulatory oversight is not only a serious threat to the State of Maryland’s police power, it threatens rights that are vested directly in the people under the public trust doctrine.


It would be difficult to understate the importance of the rights that are secured by the public trust doctrine as they lie at the very core of what it means to be a free people.  More than 500 years before our colonial ancestors rose up against the King of England to demand the liberties that are now secured by the Bill of Rights, our English ancestors demanded a concession from the Crown that secured citizens the common right to the beds of navigable rivers and the waters that flow over them.  In securing those public trust rights for the people in the Magna Carta in 1215, an important buffer was placed between government and the people that has since distinguished our “society as one of citizens rather than serfs.”
  


The public trust doctrine requires that the states hold such lands “in trust for the people of the state, that they may enjoy the navigation of the waters, carry on commerce over them, and have liberty of fishing therein, freed from the obstruction or interference of private parties.”  Ill. Cent. R.R. Co. v. Illinois, 146 U.S. 387, 452 (1892).  The public trust doctrine also protects values that are “recreational and ecological – the scenic views of the [water body] and its shore, the purity of the air, and the use of the [water body] for nesting and feeding by birds.”  Nat’l Audubon Soc’y. v. Superior Court, 658 P.2d 709, 719 (Cal. 1983).  These are the values that ANS seeks to represent as amicus curaie here.


The public trust rights that were secured by the Magna Carta were specifically incorporated into the land grant to Lord Baltimore in 1632 and were intended “for the common use of the new community about to be established as a public trust for the benefit of the whole community, to be freely used by all for navigation and fishery, and not as private property . . . .”  Morris v. United States, 174 U.S. 196, 227 (1899).  “[U]pon the Revolution the state of Maryland became possessed of the navigable waters of the state, including the Potomac River, and of the soils thereunder, for the common use and benefit of its inhabitants . . . .”  Id.; see Mayor of Georgetown v. Alexandria Canal Co., 37 U.S. (12 Pet.) 91, 97 (1838) (explaining that “as the Potomac river is a navigable stream, [it is] a part of the jus publicum”); see also Idaho v. Coeur d’Alene Tribe of Idaho, 521 U.S. 261, 283 (1997) (“The Court from an early date has acknowledged that the people of each of the Thirteen Colonies at the time of independence ‘became themselves sovereign;  and in that character hold the absolute right to all their navigable waters and the soils under them for their own common use, subject only to the rights since surrendered by the Constitution to the general government.’”) (quoting Martin, 41 U.S. at 410).  Likewise, the Maryland Court of Appeals continuously has recognized that these lands are “held by the State for the benefit of the inhabitants of Maryland and this holding is of a general fiduciary character.”  Bd. of Pub. Works v. Lamar Corp., 262 Md. 24, 35 (1971); see also Smith v. Maryland, 59 U.S. (18 How.) 71, 74-75 (1855) (recognizing that the State of Maryland holds the beds of its navigable waters “in trust for . . . the enjoyment of certain public rights” and has a “duty to preserve unimpaired those public uses for which the soil is held”).


The Commonwealth’s construction of the Compact is a direct assault on the rights secured by the public trust doctrine.  The Commonwealth imagines that the Compact vested Virginia riparian landowners with the absolute power to initiate construction projects in the Potomac River without regulatory oversight by any government and without consideration of the public interest.  There is, of course, no reason to believe that the signatories to the Compact had any intention of stripping the public of the rights to the Potomac River that they had enjoyed even as British subjects or that either state had sent their delegation to Mt. Vernon to negotiate the mutual abandonment of their police powers.
  


ANS believes that it is important for this Court to have all of the information concerning the Compact necessary to reach its decision.  The rights afforded under the public trust doctrine are placed in the hands of the people as a safeguard against abuse by their respective governments.  It is therefore appropriate that interested members of the public be allowed to vindicate their public trust rights independent of the states.  As the public trust doctrine is a limitation on the powers of both the Commonwealth and the State of Maryland, the doctrine would be without force if left to the states themselves to police the limits of their own authority.


When the parties raise issues concerning the Compact before the Special Master, ANS seeks leave to demonstrate amicus curiae that nothing in Article VII of the Compact undermines the rights that are secured by the public trust doctrine.  ANS would seek to demonstrate that, while the Compact of 1875 provides “[t]he citizens of each state” with the “privilege” of making improvements in the Potomac River, nothing in that language, historical practice or common sense would transform that “privilege” into and an absolute right that is beyond the scope of the police power.


Among other things, ANS would seek to demonstrate the following:

· The “privilege” conferred by Article VII of the Compact was not understood as conferring any absolute right. In the United States view, Article VII of the Compact “was at most a commercial and political arrangement between sovereigns and the right of individuals under it were not in the nature of grants but remained at all times subject to the control of the contracting parties.”  Brief of the Solicitor General at 32, United States ex. rel. Greathouse v. Dern, 289 U.S. 352 (1933) (No. 677).  At common law, both Virginia and Maryland recognized that any “privilege” of wharfing out or making improvements in public waterways was subject to police power regulation.
 

· Article VII would not have been understood as creating any absolute right to wharf out or make improvements in Maryland’s waters because such “privileges” could only be conferred through special legislation and would not vest as of right until the construction was completed.  In reviewing the governing Maryland cases of the relevant time period, the United States has advised this Court that the “decisions clearly treat the beds of navigable rivers as the exclusive property of the State and not subject to encroachment by the building of wharves or otherwise except with the express permission of the State in the nature of a grant.”  Brief of the Solicitor General at 26, United States ex. rel. Greathouse v. Dern, 289 U.S. 352 (1933) (No. 677); see also id. at 24 (“The first general grants to riparian proprietors in Maryland to make improvements in the waters in front of their lands and to make wharves was not made until 1835.”). 

· Even after such grants were made, a “‘riparian owner had no vested title to the land covered by water immediately in front of his property, nor to improvements built out of the water, until the improvements had been actually completed . . . .’”  Brady v. Mayor of Baltimore, 101 A. 142, 143  (Md. 1917) (quoting Giraud v. Hughes, 1 Gill. & J. 249 (Md. 1829)); see Brief of the Solicitor General at 26, United States ex. rel. Greathouse v. Dern, 289 U.S. 352 (1933) (No. 677) (agreeing with this understanding of Maryland law)  Moreover, “before the riparian owner had made any improvements in front of his property, the state could intercept his right to make them by a grant of the land covered by water.”  Id. (citing Casey’s Lessee v. Inloes, 1 Gill. 430 (Md. 1844)).  The Supreme Court itself has explained that this riparian right is “a mere license revocable at the pleasure of the legislature unless acted upon.”  Shiveley v. Bowlby, 152 U.S. 1, 56 (1894).

· The fact that this “privilege” did not survive in the Potomac River within the District of Colombia upon the creation of the District demonstrates that the “privilege” did not earlier vest as an absolute right upon the signing of the Compact.  See Marine Ry. & Coal Co. v. United States, 257 U.S. 47, 66 (1921) (noting that the District had the right to fill in the Potomac along the Virginia shore even though it “will interrupt previously existing access to the water front”).
 

· Courts recognize a “principle of implied reservation” that the government has the right to regulate the development of navigable waterways whether or not the continued existence of the police power is stated explicitly in an agreement.  See, e.g., Scranton v. Wheeler, 179 U.S. 141, 162 (1900).

· The Commonwealth’s construction of the Compact presumes the impossible – that its signatories intended to create a regulatory void.
  In 1785, there was no role for the federal government in regulating the Potomac River and the Commonwealth could not exercise its police power within the Potomac because the river is in Maryland.  Consequently, Maryland must have had regulatory authority if any government was to have such a power. 

· It is clear from the Compact itself that some governmental entity was to have regulatory authority because Article VII specified that no improvement in the waterway could be made that would threaten navigation.  For this explicit limitation to have any meaning, Maryland would have needed the authority to enforce this limitation in its own waters.


III.
ANS Has Significant Interests in Having This Case Placed Before A 


Court With Jurisdiction to Decide It. 


The Commonwealth has filed a sweeping Complaint that requests numerous forms of relief that are adverse to the environment and to ANS’ interests.  ANS believes that these issues can be better addressed through the appropriate administrative and judicial channels where ANS could be involved in building a proper record for review. 


In moving to dismiss this case for a lack of subject matter jurisdiction, ANS demonstrates its significant interest in placing this litigation back on the correct legal track.  Since 1997, ANS has invested its scarce resources in opposing the Authority’s project before both MDE and the Corps.  ANS’ correspondence with the Corps, which is addressed in more detail below, demonstrates that the Compact claims for construction permits are not ripe because, regardless of how they are decided, the Authority’s project may be prohibited by the Corps.
     


ANS also moves to dismiss the Commonwealth’s inappropriate use of parens patriae standing to create exclusive jurisdiction before this Court when it is in no sense the real party in interest.  The Authority is capable of defending its own interests without the Commonwealth stepping in as parens patriae and, indeed, the Authority has defended its own interests with the very counsel that the Commonwealth now relies upon.  In addition, the Commonwealth’s attempt to become a parens patriae class representative threatens to make its views binding upon ANS’ Virginia members and other Virginians who oppose it.
  The very fact that the Commonwealth should be conflicted from representing ANS’s Virginia members and the multitude of other Virginians who share our concerns is best demonstrated by the Commonwealth’s insistence that these Virginians “can be adequately represented by the State of Maryland.”
  The appropriate remedy is to leave the Authority responsible for continuing the litigation that it started in the Maryland forum that it chose.  

CONCLUSION


For the foregoing reasons, the Audubon Naturalist Society respectfully requests that the Special Master grant its motion to participate as an amicus curiae, grant its motion for leave to file a motion to dismiss for a lack of subject matter jurisdiction and dismiss this case for a lack of subject matter jurisdiction.
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� Counsel for a party did not author this brief in whole or in part and no person or entity, other than the amicus curiae or counsel, has made a monetary contribution to the preparation or submission of this brief.  The State of Maryland has consented to ANS participating as an amicus curiae in proceedings before the Special Master, (Letter from Baida to Man of 10/23/00 (App. A)), but the Commonwealth of Virginia has refused to give its consent.  (Letter from Fisher to Man of 10/23/00 (App. B).)


� Compare Virginia v. Maryland, 120 S.Ct. 2192 (2000) (“Motion of Audubon Naturalist Society for leave to file a brief as amicus curiae granted.”) with (Letter from Baida to Man of 3/28/00) (Ex. C).)


� The Commonwealth has relied upon Kentucky v. Indiana, 281 U.S. 163, 174 (1930), a case where the Supreme Court upheld a motion to dismiss filed by private citizens who were sued by a state in an original action, to suggest that “any position taken by ANS is simply not probative of how the Compact dispute should be resolved.”  (Letter from Fisher to Man of 10/23/00 (Ex. B).)  ANS questions the relevance of Kentucky v. Indiana because ANS is not seeking party status. In addition, ANS questions whether the institutional memory of either Virginia or Maryland provides them with any particular advantage over ANS in analyzing an agreement that was entered into more that 215 years ago.  ANS is concerned that neither Maryland nor Virginia will have an interest in bringing to the Special Master’s attention aspects of the public trust doctrine and the police power that are relevant to a proper construction of the Compact.  Not only will ANS’ involvement aid the Court in understanding the Compact, but it also may assist the Court in recognizing the interrelationships between the Compact and the 215 years of environmental law that have evolved since the Compact was signed.  There is an inherent danger in these types of disputes that a Court may inadvertently say something in its opinion that may unnecessarily disturb the foundations of other areas of the law.  See e.g., Brief of the Attorney General of Virginia at 16-17, Wharton v. Wise, 153 U.S. 155 (1894) (No. 1054) (arguing successfully that the Court should disregard dicta from an earlier Supreme Court of Virginia decision construing the Compact).  By helping the Court to understand these relationships, ANS believes that the Court will be in a better position to draft an opinion that will not have any unintended consequences on areas of the law that are not at issue in this case.


� Joseph Sax, The Public Trust Doctrine in Natural Resources Law: Effective Judicial Intervention, 68 Mich. L. Rev. 473, 484 (1970); see also Martin v. Waddell, 41 U.S. (16 Pet.) 367, 414 (1842) (explaining that the survival of early American settlements would have been impossible without the public trust doctrine); Charles River Bridge v. Warren Bridge, 36 U.S. (11 Pet.) 420, 553 (1837) (noting that the economy of early America would have been stagnant without the public trust doctrine).


� The Attorney General of Virginia’s description to this Court of the public trust doctrine in Virginia at the time that the Compact was signed demonstrates that the doctrine would have prevented the Commonwealth from accepting the sacrifice of pubic trust rights that it now asserts that Maryland made.  See Brief Amicus Curiae of the Thirteen Original States at 19, Phillips Petroleum Co. v. Mississippi, 484 U.S. 469 (1987) (No. 86-870).


� Because the public trust doctrine secures rights directly to the people, the people have standing to assert claims under the doctrine in their own right.   It should readily be acknowledged that “[i]f the ‘public trust’ doctrine is to have any meaning or vitality at all. . . the beneficiaries of that trust[] must have the right and standing to enforce it.  To tell them that they must wait upon governmental action is often an effectual denial of the right for all time.”  Paepcke v. Pub. Bldg. Comm’rs, 46 Ill.2d 330, 341 (Ill. 1970).  For this reason, the highest courts of numerous States – including Illinois, Wisconsin, Idaho, Hawaii, Maine and California  – have recognized explicitly that the beneficiaries of the trust have standing to assert public trust claims against the government.  See, e.g., Gillen v. City of Neenah, 580 N.W.2d 628 (Wis. 1998); Weden v. San Juan County, 958 P.2d 273 (Wash. 1998); Selkirk-Priest Basin Ass’n v. Idaho, 899 P.2d 949, 951 (Idaho 1995); Akau v. Olohana Corp., 652 P.2d 1130, 1134 (Haw. 1982); James v. Town of West Bath, 437 A.2d 863, 865 (Me. 1981); Marks v. Whitney, 491 P.2d 374, 381 (Cal. 1971). Other states have allowed public plaintiffs to bring similar claims under the public trust doctrine without any mention of standing whatsoever.  See, e.g., Pyramid Lake Piute Tribe v. Washoe County, 918 P.2d 697, 709 (Nev. 1996); In re Am. Waste and Pollution Control Co., 642 So.2d 1258, 1261 (La. 1994); Rettkowski v. Dep’t of Ecology, 858 P.2d 232 (Wash. 1993); State v. Cent. Vt. Ry., 571 A.2d 1128 (Vt. 1989); CWC Fisheries, Inc. v. Bunker, 755 P.2d. 1115 (Alaska 1988).


� As the Supreme Court of Virginia explained, “Appellant has built no wharf or pier, nor any like structure . . . .  When she does exercise that right, it must be in accordance with such rules and regulations as the commonwealth imposes for the protection of the rights of the public.”  Taylor v. Commonwealth, 47 S.E. 875, 881 (Va. 1904).  The Supreme Court of Virginia emphasized that “we think it well established that the right to build wharves is one which is subject to state regulation, and, while it involves a certain use of the soil under the water for specific purposes designated, is not exclusive ownership.”  Id. at 880.  Looking to the Compact, other courts have explained that “it is at least a doubtful question whether this compact confers rights upon the riparian proprietor which are not defeasible by legislation.” Potomac Steamboat Co. v. Upper Steamboat Co., 11 D.C. (MacArth. & M.) 285 (1880), aff’d, 109 U.S. 672 (1884); see United States ex rel. Greathouse v. Dern, 289 U.S. 352, 357-58 (1933) (refusing mandamus because the claim that Article VII of the Compact superceded the authority of the government that owned the bed of the Potomac River to devote the river bed to a public purpose raised a “doubtful question[]”).


� In United States ex rel. Greathouse v. Hurley, 63 F.2d 137 (D.C. 1933) aff’d 289 U.S. 352 (1933), the court rejected the claim that Article VII of the Compact required the Secretary of War to issue a dredge and fill permit, the same type of permit that the Authority is required to obtain from the Army Corps of Engineering (the “Corps”).  The court explained that Article VII’s authority to make “wharves and other improvements is treated in the compact as merely a privilege in the nature of an easement that may be continued or destroyed. . . .”  Id. at 139.  Maryland and Virginia had the complete authority to abrogate Article VII privileges after 1785 and, upon joint cessation to the United States to form the District, the United States had the full authority to abrogate Article VII rights.  Id. at 140.  After the Secretary’s authority to deny the permit on the basis of public policy not related to navigation was upheld, the Supreme Court refused a petition for mandamus because the petitioner’s Compact claims raised only “doubtful questions.”  United States ex. rel. Greathouse v. Dern, 289 U.S. 352, 357 (1933).


� It is doubtful that the signatories to the Compact would have contemplated that Article VII would affect the police power other than to require that Maryland treat Virginia’s riparians the same as its own.  The sophisticated politicians that negotiated and approved the Compact recognized the need for having a police power that was capable of addressing unforeseen threats to the public interest.  See, e.g., Act of  Nov. 10, 1769, 8 Henning’s Statutes at Large of Virginia 424 (1821) (requiring the wide-spread removal of wooden chimneys from homes).  Indeed, the police power of Virginia and Maryland was used far more broadly before the signing of the Constitution than it could be today.  See e.g., Act of February 12, 1772, 8 Henning’s Statutes at Large of Virginia 643 (1821) (ordering owners of wetlands in Alexandria to drain those lots at their own expense within two years or forfeit their land).


� The Authority also has recognized that ANS and its members would be able to challenge the issuance of an MDE permit in Maryland courts.  See Fairfax County Water Authority’s Brief in Opposition to the Appeal of the Audubon Naturalist Society, In re Fairfax County Water Auth./Potomac River Intake, (No. 98-MDE-WMA-116-044) (filed Sept. 17, 1988) (“Moreover, should MDE decide after completion of this administrative contested case hearing to issue the requested permit, any claim by ANS or its members that such action would somehow violate Maryland law can be protected by resort at that time to the appropriate court under the Maryland Environmental Standing Act, Md. Nat. Res. Code Ann. § 1-501 to 1-508.”).


� See, e.g., Wash. v. Wash. State Commercial Passenger Fishing Vessel Ass'n., 443 U.S. 658, 692 n.32 (1979) (“[T]hese individuals and groups are citizens of the State of Washington, which was a party to the relevant proceedings, and ‘they, in their common public rights as citizens of the State, were represented by the State in those proceedings, and, like it, were bound by the judgment.’”) (quoting City of Tacoma v. Taxpayers of Tacoma, 357 U.S. 320, 340-41 (1958)); Alaska Sport Fishing Ass’n v. Exxon Corp., 34 F.3d 769, 773 (9th Cir. 1994); Satsky v. Paramount Communications, Inc., 7 F.3d 1464, 1470 (10th Cir. 1993).


� (Letter from Fisher to Man of 3/28/99 (Ex.C).)  In its more recent letter to ANS, the Commonwealth has expressed a concern that allowing ANS to participate could be problematic because it would open the door to a potential floodgate of others who may choose to participate.  (Letter from Fisher to Man of 10/23/00 (Ex. B).)  While the Commonwealth is undoubtedly correct in assuming that there are a great multitude of persons who find its legal position objectionable, there hardly has been a rush by others to participate in these proceedings.  In the event that were to occur, ANS is confident that the Special Master is capable of controlling the proceedings before him, while obtaining all relevant input from the parties and amici that can help guide him and the Court to a correct result.
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